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HOMICIDE AS AN IMPEDIMENT TO SUCCESSION. 


BY 


S. VENKATARAMAN B.A., M.L., 
Advocate. 


Nemo ex suo delicto meliorem suam conditionem facere 
potest is a maxim which is of universal application, being 
replete with justicé and equity, and so no system of jurisprud- 
ence can with reason include among the rights which it enforces 
rights directly resulting to the person agserting them from the 
‘crime of that person. Hence almost all systems of law have 
recognised that a person guilty of homicide cannot succeed to 
the property of his victim. No doubt in an American case— 
In re Carpenter’s Estatel it was stated that a son who had 
murdered his father may nevertheless take his estate as his heir 
‘under the Statutes, of descent and distribution and that in 
Shellenberger v. Ransom? another. American case—the 
‘Court had held that a transferee from a murderer of the estate ° 
which. the latter had taken on the death -of-his victim as his 
heir, would be entitled to retain that property though he had 
taken the conveyance with ,the knowledge . that his transferor 
was a murderer. These decisions cannot however be a safe 
guide in India in view of the fact that-other cases in America 
have taken a contrary view. and also by - -reason of. the 
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categoric statement of Lord Phillimore in Kenchava v. Girimal- 
lappal that even: 

“Statutes regulating heirship or descent, or giving. force to wills and to. 
the devises contained in wills; should be read as not intended to affect para- 


mount questions of public policyor depart from well-settled principles of 
jurisprudence”. 


Abetment of murder? is considered to operate as a bar to 
one’s heritable capacity to the same extent as actual murder 
and it is immaterial if the sentence awarded is not the death 
penalty’. Juristic opinion is not however uniform as regards. 
the basis and the limits of the disqualification imposed by. 
homicide—whether the disability is purely personal or affects. 
also people tracing kinship to the deceased through the murderer 
—as well as with reference to the proper theory of giving effect 
to such disability, namely, whether it operates to prevent the 
very vesting of the succession in the murderer or whether the 
beneficial interest therein is alone wrested away from him. 


According to the Roman Civil Law the killing of the 
decedent by the heir intentionally or even negligently was. 
among the causes which rendered the heir unworthy of inherit- 
ance. In such a case the succession was deemed to be wrested 
from (ei eripitur) the murderer. It was not as if there was 
no vesting at all. The unworthiness did not prevent either 
delatio or acquisitio. The property vested in the indignus was 
to be divested again either in favour of the fiscus or in favour 
of a third party entitled.4 


The principles of English Law are however more stringent. 
They cut out the murderer altogether from the succession 
whether under a testamentary disposition’ or on intestacy6 and 
along with him his whole line will be excluded. The develop- 
ment of the rule is thus noticed by Blackstone’: 


“There is yet a further consequence of the corruption and extinction of 
hereditary blood, which is this, that the person attainted shall not only be 
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“1. (1924) 47 M.L.J. 401: L.R. 51 I.A. 368: LL.R. 48 Bom. 569, 575, (P.C.). 
2, Shah Khanam v. Kalandhar Khan, (1900) 74 P.R. 1900; see also Inre 
Houghton (1915) 2 Ch. 173, (manslaughter). 7 
3. Girimallappa v. Kenchava, (1921) I.L.R. 45 Bom. 768; Nilmadhab v.. 
Jotindra, (1913) 17 C.W.N. 341. i 
4. Dropsey’s Translation of Mackledey’s Roman Law, p. 550; Sohm’s. 
Institutes, p. 472. : ; 
5. Inthe goods of Crippen, (1911) Prob. 108. ' 
6. Per Clauson; J., in In re Sigsworth, (1935) 1 Ch. 89; per Farwell, J. 
in Inre Pitts, (1931) 1 Ch. 546. aa 
7. Jones’ Blackstone, p. 254. 
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incapable himself of inheriting or transmitting his own property by 
heirship but shall also abstract the descent of lands or tenements to his 
posterity, in all cases where they are obliged to derive their title through him 
from any remoter ancestor. The channel which. conveyed the hereditary 
blood from his ancestors to him is not only exhausted for the present but 
totally dammed up and rendered impervious for the future. This is a refine- 
ment upon the ancient law of feuds, which allowed that the grandson might 
be heir to his grandfather, though the son in the intermediate generation 
was guilty of felony. But by the law of England a man’s blood is so 
universally corrupted by attainder. that his son can neither inherit to him nor 
to any other ancestor at least on the part of the attainted father”. 

These rules are founded on public policy and would equally 
apply to homicide amounting to manslaughter!, but not to 


homicide by a lunatic?. 


The Islamic system of jurisprudence also considers 
homicide as an impediment to succession. Under the Sunni 
law a person who has caused the death of another whether 
intentionally or by mistake, negligence or accident is debarred 
from succeeding to the estate of that other. Under the Shia 
Law however, homicide is not a bar to succession unless the 
death was caused intentionally. The effect of the disqualifica- 
tion upon the person subject to it is absolute exclusion from 
the right of inheritance, and upon all others the same as if the 
disqualified person were actually dead’. But the disability will 
not attach to his sons. Thus if 4 dies leaving a son B and a 
grandson C by B, and if B has caused the death of 4, B will 
be totally excluded from inheritance but his son C will not be 
excluded. The inheritance will devolve as if B were dead so 
that the grandson C will succeed to the whole estate. 


Turning to the Hindu law, three questions fall to be con- 
sidered, namely, (1) whether the texts touch upon the effect of 
homicide as an impediment to succession, either directly or 
indirectly; (2) whether there is any policy of the Hindu law as 
to such matters and (3) what will be the limits of the dis- 
qualification if any. It is interesting to note apropos these 
questions that while the Lahore High Court is of the view that 
the effect of homicide on the heritable capacity of the criminal 
falls to be considered only from the standpoint of public 
policy and justice, irrespective of any principles of Hindu, 





1. In the estate of Hall, (1914) Prob. 1. 
2. Inre Houghton, (1915) 2 Ch. 173. 
3. Baillie’s Muhammadan Law of Inheritance, p. 31. 
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Muhammadan or Customary law (see Har Bhagwan v. Hukam 
Singh and Shah Khanam v. Kalandhar Khan?) the Madras 
High Court feels that the question will have to be decided in 
accordance with the personal law of the parties if such law 
had dealt with the matter (see Vedanayaga v. Vedammals) 
whereas the Bombay and the Calcutta High Courts hold that the 
Hindu law deals in fact with the subject and the question will 
Have to be approached from the point of view of Hindu law 
(see Gangu v. Chandrabhagabai4 and Nilmadhab v. Jotindra’ 
but see also Girimallappa v. Kenchava’). On the question of 
exclusion from inheritance there are four texts of Yagnavalkya’ 
occurring one after another. The first specifies who are 
niramsakas, i.e., not entitled to a share. The second declares 
that the aurasa or the kshetraja son of the persons specified in 
the preceding text will not be excluded if he himself is free 
from such defects. The third provides for maintenance to the 
unmarried daughters and the fourth to the sonless wives of the 
disqualified persons, if they are of good behaviour. The first 
text states: 


Hass Widest: AR Tes | 
BPA SPPHRAIT AAT: ATAU: | 


_ “An impotent person, an outcaste, and his issue, one lame, a mad man, an 
idiot, a blind man and a person afflicted with an incurable disease, as well as 
others similarly disaualted must be maintained excluding them however 
from participation”. 

The term ‘patita’ or outcaste is wide enough to cover cases 
of persons suffering degradation on account of the commission 
of homicide. The Mithakshara infact interprets the term as 
including one killing a Brahmin.8 A text of Narada’ mentions 
that a ‘pitrudvit’ or an enemy to his father forfeits his right 
to sticceed and this expression is certainly comprehensive 

«< enough to include one that murders his. father. Thus both 





1. (1922) I.L.R..3 Lah. 242, 252 at 255. 
2. (1900) 74 P.R. 1900. 

3. (1904) 14 M.L.J. 297 71. L.R. 27 Mad. 591 at 597. 
4. (1907) I.L.R. 32 Bom. 275. 
5. (1913) 17 C.W.N. 341. 
6. (1921) LL.R. 45 Bom. 768, 775 at ee 
7. II, 141 et seq. 

8. Mithakshara, 11, 10, 2. 

9. Narada, XIII, 21., 
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these expressions patita and pitrudvit understood in the larger 
sense postulate homicide as disqualifying a person from inherit- 
ing to the victim. No doubt Subrahmanya Aiyar and 
Boddata, JJ., have stated in Vedanayaga v. Vedammall: 


“Since the establishment of the British rule in this Country no one seems 
to have ventured to suggest in judicial proceedings that the sin attaching to 
the commission of even such serious crimes as robbery, murder etc., entailed 
by itself a forfeiture of civil rights as a matter of Hindu law, for though 
innumerable persons have been from time to time convicted by the Courts of 
such offences, the reports contain no case recognising any such doctrine”. 


and hence the texts regarding degradation and its effect, 
as well as the text forbidding succession to a son who is an 
enemy to’ his father should be deemed to be obsolete. But 
merely because there is no record of any prior decision it does 
not necessarily follow that the law has become obsolete2. Also 
even though the practice of outcasting a person may have 
become obsolete in some cases, nevertheless in other cases as 
where a person commits a murder there is nothing to suggest 
that degradation will not be entailed at the present time and 
forfeiture of rights occasioned. In fact Chandavarkar and 
Knight, JJ., have in Gangu’s case3 held that the rules are still 
in force. 

In any event the policy of Hindu law as embodied in the 
texts as regards this matter is very clear. Yagnavalkya has 
stated: 

“Having compelled the thief to restore the property stolen the King 
should punish him by the several modes of corporal punishment.” 

This seems to imply that the murder of a person in order 
to obtain his estate is really theft with murder and as restora- 
tion of the stolen property is ordained this restoration may be 
taken as equivalent to disqualifying the murderer from taking 
the estate. Manu’s injunction thats: 

“What i is enjoyed by force, also what has been caused to be written by 
force and all other transactions done by force are declared void”. 
coupled with Yagnavalkya’s declaration thaté: ; 
“Transactions brought about by force or fraud should-be upset’. 





1. (1904) 14 M.L.J. 297: I.L.R. 27, Mad: 594, 598, . 

2. Sambasivan v. Secretary of State, (1921) 41 M.L.J. 109: LL.R. 44 
Mad. 704; Pudiava v. Pavanasa, (1922) 43 M.L.J. 596: I.L.R. 45 Mad. 949. 
(1907) I.L.R. 32 Bom. 275. 

II, 141. 
VIII, 168. 
II, 31. 


Dne 
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‘indicate the policy of Hindu law that a person taking pro- 


perty by force or fraud will have no title vested in him 
thereto. 


Though homicide operates as a bar to a person’s heritable 
capacity both according to the texts as well as according to 
the policy of Hindu law there seems to be no warrant whatever 
for extending the bar to the descendants of the murderer. It 
falls to be noted that in Yagnavalkya’s text enumerating the 
excluded persons each of the disabilities set out is purely per- 
sonal. In the case of the patita alone it is extended to his issue, 
(ast:)1. This last expression refers only to the issue born to an 
outcaste after his becoming an outcaste. This is so both 
according to the texts and the commentaries?. The reason is 
that on degradation it will not necessarily follow that his wife 
and his children born before degradation would also become 
degraded unless by living with him they contract the taint 
themselves. It is otherwise with children born after degrada- 
tion and hence it follows that the issue born before that event 
will not be affected by the disability in any manner. It is also 
to be noted that Vignaneswara introduces Yagnavalkya’s text 
enumerating the disqualified heirs with the remark that it 
forms an exception to the general rules laid down by the sage 
in the preceding texts regulating succession to apratibandha, 
sapratibandha, and to the property of a reunited family. It 
is a well known rule af interpretation thata special text should 
be construed strictly and applied only to cases falling under it. 


RAAS sal at wale ARNAR | 


—the general rule ceases to apply only so far as is neces- 
sary to the exception, Hence the disqualification arising out 
of murder committed by a person will not operate to cut out 
his issue from succession to the victim. This conclusion is 
reinforced by the fact that in commenting on Yagnavalkya’s 
text. i 


“dite: AmA Aai amar: | 
__the aurasa or kshetraja son of. such persons will be enti- 


tled to a share if free from similar defects, Vignaneswara 
points out that the text expressly negatives the disinherison of 





1. Devala, II Cole. Dig. 422, ccexxi; Vishnu, XV, 3—4. 
2. Vishnu. XV, 3—4: Dayabhaga, Ch. V, 12. 
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the sons as otherwise the consequences of the, father’s crime 
might be visited on the son particularly in view of the other 
texts of Hindu law identifying the father and the son, such as 


amar È ga aay “the son is but the father reborn”, and the 
text that: . 

“among sons by different fathers the allotment of shares is according to 
the fathers”, 

It is thus clear that the principles of Hindu law do not 
warrant the exclusion of the issue of one guilty of homicide, 
from succession to the deceased; nor does the policy of that 
law compel such a course. To hold therefore as the Lahore 
High Court didi, that the son of a murderer should also be 
cut out from succession, by a literal adherence to the rules of 
English law, as principles of justice and good conscience, is to 
run counter to the principles and policy of the Hindu law. The 
reasoning of the learned Judges in Har Bhagwan’s case? that 
though the son may be an heir in his own right, still inasmuch 
as his relationship to the deceased is traced only through his 
father—the murderer—the channel through which the right to 
succeed was to flow being blocked the son’s right of succession 
‘also would automatically be lost, is really artificial. No doubt 
his status as a son is the cause of his status as heir to the 
murdered person. To take the familiar illustration employed 
by the Hindu commentators, namely, the illustration of the 
earthen jar, the earth is the cause; the jar is the effect. Never- 
theless the jar is regarded as being substantially different from 
the earth. So also the fact of a person being the son of a certain 
man is no doubt the cause of his being a sapinda of the deceas- 
ed but still the sapindaship is an entity by itself distinct from 
though arising out of the same cause. And it is the sapinda- 
ship which is the immediate cause of the heirship and hence it 
is entirely irrelevant to regard the cause of that cause. It may, 
be noted that the view of the Lahore High Court that it is not 
merely the murderer but his entire line that will be barred 
from succeeding to the deceased as heir has not been accepted 
elsewhere in India. In Nilmadhab v. Jotindra,? the son of a 


1. Har Bhagwan v. Hukam Singh, (1922) I.L.R. 3 Lah. 242; Mi. Jind 
_ Kaur v. Indar Singh, (1921)-1.E:R. 3 Lah. 103; Md. -Khan v. Sis ~Bano, (1906) 
41 P.R. 1906. e 
2. (1922) 3 Lah. 242. 
3. (1913) 17 C.W.N. 341. 
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murderer had been decreed a share of the property of his 
murdered grandfather, in a suit by him against his uncle for 
partition thereof. and in Gangu v. Chandrabhagabail the 
Bombay High Court held that the wife of a murderer will not 
_ be precluded from succeeding as a gotraja sapinda of the decea- 
sed. The reference to this case by Lord Phillimore in Ken- 
chava v. Girimallappa2 without dissent leads to the inference 
that the Privy Council is not inclined to extend the bar beyond. 
‘the murderer. The opinion of the Madras High Court in 
Vedanayaga v. Vedammals that the murderer will be deprived. 
of the beneficial estate only which will pass to the next in the 
line of succession also shows that in the opinion of that Court 
the impediment will not attach to any but the murderer. In 
considering that to allow the son to succeed in such a case 
would be to stultify the law precluding the murderer from 
taking any benefit as a result of the murder the learned Judges. 
of the Lahore High Court seem to identify the son with the 
father, the very thing which according to Vignaneswara, 
Yagnavalkya has negatived by stating that the sons of a dis- 
qualified person will be entitled to shares if they themselves 
are free from like blemishes. 


As to the proper theory regarding the practical applica- 
tion of the disqualification rules in India, the Privy Council 
has pointed out in Kenchava’s case? that there is no vesting 
whatever of the property in the murderer, that the theory of 
legal and equitable estates is no part of the Hindu law and 
should not be introduced into the discussion and -that the 
murderer should be treated as non-existent and not as one who 
forms the stock for a fresh line of descent. 


ata 


1. (1907) I.L.R. 32 Bom. 275. 
2. (1924) 47 M.L.J. 401: L.R. 51 LA. 368: LL.R. 48 Bom. 569, (P.C). 
3. (1904) 14 M.L.J. 297: I.L,R. 27 Mad. 591. , a 
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CRITICAL NOTE. 


Bracwan BAKESH SINGH v. MAHESH BakusH SINGH, 
(1935) 69 M.L.J. 868 (P. C.). 


In this case a plea of adulterine bastardy was sought to be 
rested on two grounds, first on the ground that on account of 
his extreme youth the husband was physically incapable of 
sexual intercourse, and secondly on the ground that there was 
proof of non-access so as to rebut the presumption of legi- 
timacy under S. 112 of the Indian Evidence Act. As regards 
the first ground the Privy Council differed from the Oudh 
Chief Court, and held that if the age of the husband was 
thirteen at the date of conception it was not safe to accept the 
defence based on the alleged physical incapacity. “To brand a 
child born in lawful wedlock with illegitimacy on this ground,” 
observed their Lordships, “it would be necessary in the first 
place to prove the precise age of the husband at the date of the 
conception, and in the second place to negative the possibility 
of premature virility at that age owing to precocious develop- 
ment.” In other words, in such cases proof must be forth- 
coming of the impossibility and not merely the improbability 
of procreative coition. See in this connection Legge v. 
Edmonds1, In England it was held in one case, See R.v. 
W aite2, that a boy below the age of fourteen may conclu- 
sively be presumed incapable of generative intercourse, but 
their Lordships did right in taking intp account the different 
climatic conditions prevailing in India and rejecting the plea 
under the circumstances. While on the point of physical inca- 
pacity it may be pointed out that it has been held that such 
incapacity cannot be presumed in the case of aged men. As 
Lord Erskine observed in the Banbury Peerage Cases “there is 
no statute of limitations on the powers and faculties of man”. 


On the question of non-access, however, the Board con- 
curred with the Chief Court and held that the plea was made ° 
out under the circumstances of the case. The view taken by 
the Judges of the Chief Court that the word “access” in‘S. 112 
of the Evidence Act means “effective access” was referred to 
by the Board without dissent. The expression “effective 
access” mentioned herein would seem to mean the same thing 





1. (1855) 25 L.J. Ch. (N.S.) 125. 

2. (1892) 2 Q.B.600 (Case under Sec. 4, Cr. Law Am. Act). 

3. See in H. Nicolas’ Treatise: (1811) 1 Sim & St. 153: 57 E.R. 62.. 
B 
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a 


fescribed as “generating access” in 
Hargrave v. Hargrave! and would probably lend some support 
to the view that the word “access” in the section means some- 
thing more than mere “opportunities of access”. It is, however, 
too much to say that the Privy Council thereby intended to 
depart from the interpretation put upon the term “access” in 
Karpaya Servai v. Mayandi2 to the effect that it means 
opportunities of intercourse and not actual cohabita- 
tion.8 Assuming that “access” in the section means only 
“opportunities of access”, the further question that will 
have to be answered is what is meant by the expression 
“opportunity of access”. A reference to the authorities will 
show that it cannot be accurately applied to occasions where 
the parties meet or are in proximity to one another, unless at 
the same time the circumstances show that they are likely to 
have coition. See Atchley v. S priggt. To hold otherwise 
would be to recognise that presumptions of law can be cumula- 
tive, that is, that the presumption as to legitimacy based, not 
on facts established by direct proof but on another presump- 
tion of the same nature arising from the existence of oppor- 
tunities of access, is rendered incapable of rebuttal by 
evidence. A careful examination of the Banbury Peerage 
case shows that the presumption of intercourse from the 
parties occupying the same bed was held not to be conclu- 
sive but as one which may be rebutted by other evidence. 
Again in Bosvile v. A G.,6 the presumption of intercourse from 
the parties sleeping together was treated as juris only and not 
juris et de jure. It is noteworthy that even in stich extreme 
cases the presumption of access does not stand on any positive 
rule of law but stands on facts established by ordinary rules of 
evidence. The Privy Council decision in Narendra Nath v. 
Ram Gobind Pahari? which deals expressly with S. 112 of the 
. indian Evidence Act, points to the same result and is clear 
authority for the position that the presumption of legitimacy 
a Se 
1, (1846) 9 Beav 552: 50 E.R. 457. 
2. (1933) 66 M.L.J. 288: LL.R. 12 Rang. 243 (P.C.). 
3. Fora discussion of this case with reference to the meaning of the 
word “access” see Critical Note in 66 M.L.J. 48 (Journal.) 
4. (1863) 33 L.J. Ch. 345, Per Kindersley V. C. ; See also The Aylesford 
Peerage Case (1886) 11 A.C. 1. 
5. (1811) 1 Sim & St. 153: 57 E.R. 62, 


6. (1887) 12 Pro. D. 177.. é 
7. (1901) L.R. 29 I.A. 17: I.L.R. 29 Cal. 111 (P.C.) 
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Me taa that the parties had 
been living together if that case dealing with the plea of 
non-access Lord Lindley observed thus: 


ted notwithst hh endim 


«No witness has been called to say that the deceased could 
not have had connection with his wife at any time when she 
was living with him and in the absence of such evidence their 
Lordships cannot say that non-access has been proved”. 


Consequently it is not correct to say that the mere exist- 
ence of opportunities of access renders the presumption as to 
legitimacy irrebuttable. The rule deducible from the decided 
caseslis that any circumstance or circumstances showing a 
child to be a bastard at the hands of those responsi 







custody and maintenance will be relevant evi ZS 


over contrary evidence of mere opportunitiesoF ‘Accesbibetween. 
the husband and wife during the period vale Seal wLhere- ; 


ecnelish ands 


land the husband or the wife can give evidence in So 2 


cannot possibly have any bearing on the fact t oyed, 
namely absence of sexual intercourse due to non- i j < ) D 


It may therefore be said that the question whether the 
husband had access or had non-access should be decided on the 
evidence and on the facts proved, and noton any presump- 
tions. The burden of proof no doubt ig on the party disput- 
ing the paternity of the child to prove non-access between the 
husband and the wife. See Trilock Nath Sukhal v. Luchmin 
Kunwaris, Narendra Nath Pahari v. Ram Gobind Pahari.4 
In coming to a conclusion the whole facts of a case, both for 
and against legitimacy, must be looked at in their total effect. 
The whole range of circumstances and conduct, whether before, 
during, or after the birth of the child should: be sifted and 
examined for the light that they may throw on the question of 
paternity, while throughout the investigation the presumption 
of legitimacy isto have its due weight and influence, and the 





- 1. Banbury Peerage case 57 E.R. 62; Mette: Davies (1837) 5 Cl. & F. 
163: 7 E.R. 365. 
‘2. See in this connection the statement of the law in Halsbury’ s Laws 
of England (Hail. Edn.), Vol. II, S. 771. : 
3. (1903) L.R. 30 LA. 152: I.L.R. 25 All. 403 (P.C.). 
4. (1901) L.R. 29 I.A. 17: LL.R. 29 Cal. 111 (P.C.). 
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evidence against it “ought to be strong, >? dica ‘satisfactory 
and conclusive”, Per Lord Lyndhurst in Morris v. Davies1. In 
other words, the test of adulterine bastardy is not.the impos- 
sibility of sexual intercourse between the husband and wife but 
such facts and circumstances as satisfy a judge or jury that 
intercourse did not take place. The admission of probable 
evidence, the whole of the res gestae, to rebut the presumption 
of legitimacy is the logical sequel of abandoning the necessity 
of proving impossibility of access. The most valuable aspect. 
of the Privy Council decision under notice consists in the 
Board taking into account the evidence from the whole circum- 
stances of the case including in particular the conduct of the 
husband and wife and their relations both before and after the 
birth of the child, and in doing so they rightly kept in view 
the established customs and usages of the Hindus. Thus they 
observe: “There was at the time no male child in the husband’s 
family which was threatened with extinction unless recourse 
was had to the most unsatisfactory substitute of adoption, and 
there was therefore every reason to welcome the birth of the 
plaintiff if he had really been the husband’s son”. It may be 
pointed out that the fact of recognition or non-recognition of 
the child by the husband or his family has been taken into 
account in several other cases English and Indian.2 


It is somewhat difficult to enumerate the circumstances that 
may come up for consideration in deciding a plea of non-access,. 
which proposition, as Lord Dunedin pointed out in Russell v. 
Russell3, “must cover not only the actual non-access but also 
facts from which non-access follows as a necessary conse- 
quence”. Some of those circumstances are, the adultery of the 
wife, the concealment of the pregnancy and the child, the ac- 
knowledgment of the child by the adulterer, the conduct of the 
paramour, and the conduct of the husband and his relations 
towards the wife and the child.4 In England the presumption of 
legitimacy does not arise where the mother of the child is at the 





1. (1837) 5 Cl. & F. 163: 7 E.R. 365 at p. 404. 
_ 2. See Trilock Nath Sukhul v.Lachmin Kunwari, (1903) L.R. 30 I.A. 
152: LL.R. 25 All. 403 (P.C.). (Case of recognition). See also Morris v. 
Davies (1837) 7 E.R. 365; Tracy Peerage, (1843) 10 Cl. & F. 154: 8 E. R. 700; 
Robson v. A G. (1843) 10 Cl. & F. 471: 8 E.R. 820. 

3. (1924) A.C. 687 at 722. 

4. See in this connection Halsbury’ s Laws of England (Hail Ed.) Vol. 
II, Sec. 773. 
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time of conception living separate from her husband under a 
decree of judicial separation.1 But even there it has been re- 
cognised that the fact of the parties having been living apartin 
accordance with a deed of separation has the effect of greatly 
weakening the presumption of access.2 In India judicial 
separation is not recognised among the Hindus, but that can 
be no ground for refusing to hold that the presumption of 
access is weakened there also on account of the parties 
voluntarily living apart. While the fact that the spouses had 
been living at the material point of time in close proximity to 
each other is undoubtedly a circumstance tending against non- 
access it is easy to fall into the error of over-emphasising its 
importance. It may not be correct to say that the decision in 
Karapaya Servai v. Mayandi3 turned solely on that circum- 
stance. It was there pointed that at the material point of time 
not only were the parties admittedly in touch with each other, 
but there was nothing to suggest that the wife was unfaithful, 
or that the parties were on terms of personal hostility, and the 
husband in fact agreed to take her back on her offering to live 
with his mother. The decision in Hargrave v. Hargrave4 clearly 
Points to the possibility of the husband being present under 
such circumstances as afford clear and satisfactory proof that 
there was no sexual intercourse. And in Aylesford Peerage 
Case} it was held, notwithstanding that the husband and the 
wife lived at the critical period in different houses in the same 
city, that the presumption of legitimacy had been rebutted. The 
anomalies that would result from placing undue reliance on 
mere proximate living were pointedout by Venkatasubba Rao, J., 
in Sivakami Ammal v. Koolyandi Chettiar6. In the present 
days of advanced locomotion it would be as unsafe to attach 
too much significance to the proximate living of the parties as 
it would be to revive the doctrine of the four seas which has 
ee 

1. See Banbury Peerage case. 

2. See The Aylesford Peerage case (1886) 11 A.C. 1. 

3. (1933) 66 M.L.J. 288: LL.R. 12 Rang. 243 (P.C.). 

4. (1846) 9 Beav. 552: 50 E.R. 457. 

5. (1886) 11 A.C. 1 at 15 per Lord Selborne; [In the following cases the 
‘presumption of legitimacy was held rebutted notwithstanding that the parties 
lived in the same town or village Sibbet v. Ainsley, (1860) 3 L.T. 583: 
Atchley v. Sprigg, (1863) 33 L.J. Ch. 845; Steedman v. Steedman, (1887) 24 
Sc. L. R. 754 (Scot) ; Colquhoun v. Colquhoun, (1891) 28 Sc. L. R. 689 (Scot.) 


‘These are collected in Eng & Empire Digest Vol. III p. 363 (Footnote).] 
6. (1934) 66 M.L.J. 283. 
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long ago been abandoned in England. The view taken in 
certain other Madras cases? namely, that the fact of the 
husband occasionally visiting the town or village where the 
discarded wife lived, or the fact that they lived in close proxi- 
mity to each other, is nothing more than a circumstance to be 
taken into account along with other facts bearing on the plea 
of non-access, is quite in consonance with principle and: 
authority. 

No doubt every system of law should be jealous for the 
reputation of the home and the family, and the presumption of 
legitimacy rightly incorporated in the Indian Evidence Act on 
grounds of public policy should be given effect to. But it is 
and should be treated only as a rebuttable presumption. While 
Courts may ardently presume in favour of legitimacy and set 
their face against a plea of bastardy lightly raised, they should 
also see that an honest litigant is not unduly handicapped in 
establishing a plea of non-access by reference to the entire 
facts of his case. The cry of “morality and decency” may 
sometimes be raised to support the position that the inquiry 
should in such cases stop with proof of opportunities of access. 
That argument cannot, however, arise in the majority of cases 
where the evidence as to non-access deals mainly with absence 
preventing the spouses from meeting for connubial purposes. 
The objection might arise more properly in those few cases 
where the inquiry invades the privacy of the marriage cham- 
ber; but even there it is well “that truth should out and that 
truth should prevail’. And as for the Court, “no Court is 
contaminated by examining any facts which the administra- 
tion of justice requires”, and “its decorum is preserved by 
those who preside and those who practise in it’’.2 


B. V. V. — 





` q. Mayandi Asari v. Sami Asari, (1931) 61 M.L.J. 874; Jagannadha v. 
Chinnathambi, (1931) 61 M.L.J. 878 and Samuel v. Annammal, (1934) 66 M.L. 


J. 279. 
2. Russell v. Russell, (1924) A.C. 687 per Lord Birkenhead and Lord 


Sumner. 
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SUMMARY OF ENGLISH CASES. 


_ McPuerson, C. L. v. McpHerson, O. L. (1936) A.C. 177 : 105 
L. J. P.C. 41. 


i Divorce—Canada (Alberta)—Divorce trial not in open 
cout, and Judge unrobed—Otherwise regular trial—Decree nisi 
and absolwte—If void or voidable—Re-marriage of petitioner 
husband—No appeal in time by husband against decrees—Subse- 
quent swit by wife to declare the decrees void and re-marriage as 
bigamous and invalid—If maintainable. 


The appellant and respondent were married in 1908 in the 
United States. Their subsequent matrimonial domicil was Alberta. 
In 1981 the respondent O. L. instituted divorce proceedings. 
against his wife C. L. accusing her of misconduct with one D. M. 
She was then ex parte. The judge Mr. T who heard the case, sat 
in the judges law library—which is not one of the regular courts 
of the court house—when hearing this case, though there were 
other courts available. To the court rooms direct access was pro- 
vided for the public. But to the library there was no such access. 
` and at the entrance was a brass plate with the word ‘‘Private’’ 
engraved on it. On the day of the trial, the Judge T was not 
robed. He was attended by an official short-hand writer and the 
assistant clerk of the Court. Before taking his seat, he stated 
that he was sitting in open court and directed the clerk to keep 
the door open to the publie but the board private ‘‘was by over- 
sight not removed. In fact no member of the public entered the 
library when the trial proceeded ahd no one was shut out. The 
Witnesses were there. A decree nisi was made and after the 
usual time elapsed a decree absolute followed. No appeal was 
preferred in time. After the decree absolute the husband O. D. 
married another and after the marriage this application was put 
in by C. L. to declare that the divorce proceedings were null and 
void. 


Held, that albeit unconsciously the learned Judge denied his: 
court to the public in breach of their right to be present, by the 
private board not having been removed. Especially is the access 
to the public necessary in Divorce cases as they affect not only the 
status of the two individuals immediately concerned but the entire 
-social structure. These irregularities vitiated the trial but the 
decrees nisi and absolute were voidable only and not void. The 
time, for avoiding them was before time for appeal had expired. 
or before the rights of third parties had intervened. The husband 
having married again and thus a new status having been acquired 
by him and his new wife, they are entitled to the protection 
afforded by S. 57 of the Matrimonial Causes Act, 1857. 


The question of the quality of a decree pronounced after a 
‘travesty of judicial proceedings—a mere stage trial—left open. 
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James SMITH AND Sons (Norwoop) LIMITED v. GoopMan, 
(1936) 1 Ch. 216 : 105 L. J. Ch. 70. 


Company—Voluntary liquidation of—Personal covenants in 
a lease—Liability for future rent—Omission to provide for, by 
liquidator—Liability of liquidator—If such. liabilities are lia- 
bilities”? under K. 247, Companies Act, 1929. 


In 1925 the plaintiffs granted two leases of certain premises to 
a company for a term of 21 years at an annual rental. Hach of 
the leases contained personal covenants by the lessee company to 
pay rents. In January, 1933, the company served upon the plain- 
tiffs notices for determining the leases in September, 1933. In 
April, 1933, the company went into voluntary liquidation and the 
liquidator distributed the assets among the company’s creditors 
but omitted to make provision for the liability of the company in 
respect of these leases. In an. action against the liquidator for 
negligently omitting to provide for the liability under the personal 
covenants in the lease, 


Held, that a claim to future rent is a liability within the 
meaning of S. 247 of the Companies Act, 1929. It is the duty of 
a liquidator to find out from the books and papers of the company 
and the statement of affairs as to who are the creditors of the 
company and if any creditor omits to put in his claim the liquida- 
tor should communicate with him. This claim by the landlords 
was clearly a liability for which they could have brought in a 
proof. A contract to indemnify against the non- performance of 
covenants in a lease, such as covenants to pay rent, or to keep the 
demised premises in repair, or to deliver them up ina proper state 
at the end of the term is, to all intents and purposes ‘‘an obliga: 
gation or possibility of an obligation to pay money or money’s 
worth” on the breach of such covenant. Inasmuch as the 
liquidator has failed to take the steps necessary to communicate 
with this creditor, and the creditor has thereby been injured and 
suffered damage, the liquidator is liable for such loss. 


Eyre v. Minton Proprietary, Limrrep (1936) 1 Ch. 244 r 
105 L. J. Ch. 121. 


Company—Articles of Association—Retirement of. directors 
to be decided by ‘ballot’—Meaning of ballot—Secret vote or deci- 
cion by lot— Whole number of directors to retire’ in Art. 85— 
Meaning of. ran 
Art. 85 of the Articles of Association of a company provided 
as follows:—‘‘At the ordinary meeting in the year 1925 and in . 
every subsequent year, one-third, or the nearest number next be- 
low one-third, of the whole number of directors, shall retire from 
-office, and the meeting shall elect qualified members in their place. 
A retiring director shall be eligible for re-election at the meeting 
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at which he retires and shall act as a director throughout that 
meeting. .The directors to retirein the year 1925, unless the 
directors agree among themselves, shall be determined by ballot. 
In every subsequent year the directors to retire shall be those who 
have been longest in office since their last election, and when two 
or more of such directors shall have served for an equal period, 
then their retirement shall be determined by ballot.’’ 

Art. 90 provided that ‘‘The Board may from time to time 
appoint additional directors, but so that the total number of 
directors shall not exceed the prescribed maximum, but any 
director so appointed shall hold office only until the next following 
ordinary general meeting of the company, and shall then be eligi- 
ble for re-lection.’’ 

In 1935 the Board of directors consisted of the Chairman and 
‘seven other directors, of whom two were additional directors 
appointed under Art. 90 and one the managing director. By 
Art. 101 the managing director was not liable to retire by rotation 
or to be taken into account in determining the number of directors 
to retire by rotation. The question arose as to how many 
‘directors should retire. 

Held, that the two additional directors appointed under 
Art. 90 were not directors liable to retire by rotation as before the 
general meeting they will not be in office by virtue of Art. 90. The 
result is there are only 5 directors at the time of the general meet- 
ing and ‘‘one-third or the nearest number next below one-third” 
under Art. 85 is one. The word ‘ballot’ in Art. 85 means ‘a 
drawing by lot’ and not a seéret vote. 


In re Heaute Pusuic Truster v. Haare, (1986) 1 Ch. 259 : 
105 L. J. Ch. 29. 


Construction—Will—Devise to H if she should attain the age 
of 21 years or marry and in case she should predecease the testa- 
tor or survive him but not attain 21 years or marry then to B— 
TË a vested interest. 

A testator by his will bequeathed a sum of 5,000% to his grand- 
daughter H if ‘‘she shall be living at the date of the death of the 
‘survivor of myself (testator) and my wife and shall attain the 
age of 21 years or marry under that age. In case the said H 
‘shall predecease me or shall survive me, but shall not attain the 
‘age of 21 years or marry under that age, then... I give the legacy 
of 5,0001 to R.” H survived the testator and his wife and at the 
death of the testator, H was 19 years old and a spinster. 

Held, that the rule in Phipps v. Ackers,9 Cl. & F. 583 
applied and that the gift is vested and not contingent. In the 
absence of a gift over this would be a contingent gift but as there 
is a gift over, this is a vested gift subject to the chance of its being 
-divested on those contingencies. 

Cc 
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In re Nationay Fuyive Service Limen : Cousins v. THE 
Company, (1936) 1 Ch. 271. . i 


Company—Receiver in a debenture holder’s action—Emoploy- 
ment of agent by, without. sanction of court—Claim for commission 
by agent—If agent entitled to. 


A receiver appointed by Court in a debenture holder’s action 
agreed with B that in the event of his finding a purchaser, he 
would apply to the Court for leave to pay him a commission. But 
he did not apply for leave, though B found a purchaser and com- 
pleted the transaction. In an application by B to the Court for 
commission, 


Held, that any such arrangement as that made in this case 
does not entitle the agent to any commission. The parties are 
entirely at the mercy of the ‘Court. The Court is not bound to. 
order payment of any commission but will allow in its discretion 
such compensation as it deems fit in each case. 


In re Harwoop : CoteMAN v. Innes, (1936) 1 Ch. 285. 


Cypres doctrine—Will—Bequest to a charity which ceased to 
exist before the testator’s death—If the fund can be applied. 
eypres to other charities. 


Where a testator selects as the object of his bounty a parti- 
cular charity and shows in the will itself with some care the 
identity of the particular society which he desires to benefit, the 
difficulty of finding any general charitable intent in such cases if 
the named society once existed but has ceased to exist before the- 
death of the testator is very great and the Court cannot apply the 
cypres doctrine unless in the cireumstances it finds a general. 
charitable intent. 


In re A DEBTOR, (1936) 1 Ch. 292. 


Insolvency—Decree against firm—Bankrupicy notice address-. 
ed to firm but served only on one partner at a place other than. 
the firm’s place of business—Noncompliance by partner—Receiv-. 
ing order, if can be had against such partner. 


A money decree was obtained against a firm of two partners.. 
In April, 1935, a bankruptcy notice was issued in the usual form 
against the firm but it was served only on one of the partners, at 
a place other than the place where the firm carried on its busi- 
ness. By R. 279 of the Bankruptcy Rules 1915, Cl. (1) any 
notice for which personal service is necessary shall be deemed to 
be duly served on all the members of the firm if it is served at the 
principal place of business of the firm in England, on any one of 
the partners, or upon any person having at the time of service 
the control or management of the partnership business there.’” 
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On failure by that partner to satisfy the debt, a receiving order 
was applied for against that! partner. 

Held, that the notice having followed the form of the Judg- 
ment and having been served personally on the partner who is 
sought to be made bankrupt, it is sufficient foundation for a 
receiving order against him, and proof of service of the notice 
on the other members of the firm is not a necessary preliminary 
to obtaining a receiving order against the individual member who 
has been served. 


Wrrry v. Worb Service, Liurrep, (1936) 1 Ch. 303 : 105 
L. J. Ch. 63. 


Gaming—Competition—Puzzle—No official solution—Success 
dependant on exercise of skill—Competition if bad under S. 26 (1) 
of Betting and Lotteries Act, 1984. 


The defendant company published in a newspaper an adver- 
tisement of a competition for money prizes under the heading 
“Great new picture puzzle contest. 501 cash must be won.” It 
added ‘‘Below are printed 9 pictures representing the names of 
places in the United Kingdom (either as spelt or pronounced). 
There may be more than one place suggested by a picture, but up- 
on examination of all the details in the picture you will find one 
name more fitting than others. You are invited to state what are 
the most fitting answers to the pictures. All you have to do is 
to study each picture carefully and determine what place in your 
knowledge most aptly fits the picture. There are no sealed solu- 
tions to guess. The more skilful and thoughtful you are the more 
likely you will be to gain the prize. Every attempt will be indi- 
vidually scrutinised by a Board of Adjudicators presided over 
by the editor of the Winner who will present a prize of 507. in. 
cash for the most meritorious attempt submitted.’’ 

Held, that the competition was not illegal. This is a compe- 
tition which involves the exercise of skill on the part of those who 
attempt to solve it, and hence is not hit by S. 26 Sub-S. (1) of 
Betting and Lotteries Act, 1934. This is not a game within the 
meaning of S. 1 of the Betting Act, 1853, but a competition. 


In re Cannine’s WiLL Trusts : SkuEs v. Lyon, (1936) 1 Ch. 
309. 


Construction—Will—Prior clause offending rule against per- 
petuittes—If later clauses void. 


Where a gift is void for remoteness, all limitations ulterior to 
and dependent upon such remote gift are also void, though the 
object of the prior gift should never come into existence. The 
reason appears to be that the persons entitled under the subse- 
quent limitations are not intended to take unless and until the 
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-prior limitation is exhausted. But if the later gift is indepen- 


dent of the earlier invalid trust although intended to be made 
subject to it, then the later gift is valid notwithstanding that 
there is intended to be imposed upon it a qualification which is 
itself ineffective, because the ultimate gift is not a limitation 
dependant upon or ulterior to the earlier trust. 


SUTHERLAND Pusuisaine Company, Limen v. CAXTON 
Pususame Company, Lrurrep, (1936) 1 Ch. 323. 


Copyright Act, 1911—Ss. 6 and T—If cumulatwe or alter- 
natwe. 


S. 6 sub-S. (1) of the Copyright Act, 1911, provides that 
‘where copyright in any work has been infringed, the owner of 
the copyright shall, except as otherwise provided by this Act, be 
entitled to all such remedies by way of injunction or interdict, 
damages, accounts ard otherwise, as are or may be conferred by 
law for the infringement of a right’’, and S. 7 provides that ‘‘all 
infringing copies of any work in which copyright subsists, or of 
any substantial part thereof, and all plates used .... . for 
the production of such infringing copies, shall be deemed to be 
the property of the owner of the copyright, who accordingly may 
take proceedings for the recovery of the possession thereof or in 
respect of the conversion thereof’’. 

The question was whether the owner of the copyright can 
recover damages both for infringement of copyright and for 
conversion at the same time or he should elect between the two 
remedies. 

Farwell, J., held, that it may be open to the plaintiff (owner) 
to claim alternatively in the same action either for damages for 
infringement or for damages for conversion but he cannot recover 
both. He must elect which he will take and if he chooses to 
take an account of damages for infringement he cannot at the 
same time have damages for conversion, as the remedies are in- 
consistent. The remedy under S. 7 is on the footing that the 
dealing with his property by the defendant is a dealing by the 
defendant as his (plaintiff) agent but that under S. 6 is given 
for the wrongful act of trespass to the plaintiff’s copyright. 

Held, by the Court of Appeal (reversing Farwell, J.) that 
there is no inconsistency between the remedies and that both can 
be claimed in one action. Both claims, namely for damages for 
infringement and for conversion of infringing copies, are claims 
for a wrong, each wrong being different from the other. The 
former is for a wrong done to an incorporeal right, copyright, 
whereas the latter is a wrong done by conversion of particular 
chattels, the infringing copies. The measure of damages is 
different. In the former case the measure of damages is the 
value of the depreciation caused by the infringement of the copy- 
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right to the copyright and in the latter case the measure is’ the 
value of the copies which by force of S. 7 are deemed to be the 
property of the owner of the copyright. 


NicHots v. Euy Beer Suaar Factory, Lrurrep, (1936) 1 
Ch. 343 (©. A.). 


Fishery—Exclusive fishery—Manufactures up the stream— 
Pollution of stream by—Action for damages and injunction for 
invasion of legal right of fishery—Pecuniary damage not 
necessary. 


The plaintiff was the owner of a fishery on the River O. [he 
defendants were the owners and workers of a beet sugar factory 
some miles above the beginning of the fishery. It was alleged 
that in the course of the manufacturing operations by the defen- 
dants large quantities of refuse and effluent were wrongfully dis- 
charged from the said factory into the river; that it polluted the 
stream and thereby killed many of the fish in the same and 
otherwise seriously injured the plaintiff’s fisheries. It was 
found that it was not possible to assess in money any damage 
at all to the plaintiff in the circumstances. Clauson J held (1) that 
the damage is the gist of this action and as there was no pecuniary 
damage proved the action must fail and (2) that it was not 
proved that the damage was occasioned by the discharge from the 
defendant’s works. 


Held, on appeal that this disturbance, like disturbance of 


easements, is a wrong in the nature of trespass and remediable 


by action without any allegation or proof of specific damage. 
But it is necessary to show that there has been an actual inter- 
ference with the plaintiff’s rights by the defendant, and that as 
it was not established in the case, the action must fail. 


Jarvis v. Moy, Davms, SMITH, VANDERVELL AND COMPANY, 
(1936) 1 Ch. 399. 


Costs—Suit for damages against stock brokers for breach of 
instructions—If one in contract. or in tort. 


The plaintiff sued the defendants, who were stock-brokers 
“‘for damages for breach of contract arising out of the defendants’ 
relationship with the plaintiff as stock-brokers and client’’, the 
breach of contract being that contrary to the instructions of the 
plaintiffs, the defendants bought certain shares prematurely. 
Damages of 601 was awarded and the taxing master taxed costs as 
on an action for breach of contract. 


Held, that the master was right. The action is for a breach 
of contract. The defendants were employed by the plaintiffs 
under the contract made between them as stock-broker and client. 
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Their duties are regulated by contract and it is only by proving 
that a term of the contract was broken that any cause of action 
ean be established. The distinction between an action on 
contract and one on tort may be put thus: where the breach of 
duty alleged arises out of a liability independently of the per- 
sonal obligation undertaken by contract, it is tort, and it may be 
tort even though there may happen to be a contract between the 
parties, if the duty in fact arises independently of that contract. 
Breach of contract occurs where that which is complained of is 
a breach of duty arising out of the obligations undertaken by the 
contract. 


Norto AND Sourm Insurance Corporation, LIMITED V. 
Nationan Provincia, Bank, Limmen, (1936) 1 K. B. 328 : 
105 L. J. K. B. 163. 


Banker—Instrument in form of a cheque—‘Pay cash or 
order’’—No endorsement on cheque—Payment by Bank—If 


`” valid. 


The directors of N. & S. Co., (Plaintiff) wished to pay to 
the L. & W. Co., a sum of £250: and for that purpose drew a doeu- 
ment in the form of a cheque on N. P. Bank, and handed it over 
to B a director of the L. & W. Co. The document was a printed 
cheque form and in the blank space for the name of the payee 
the words ‘‘pay cash’’ were inserted, with the result the docu- 
ment ran ‘‘pay cash or order”. B presented it to the Bank 
and money passed from’ the account of N. & S. Co. to L. & W. Co., 
through B. The document was not crossed, nor was it endorsed. 
About a month later N. & S. went into liquidation and the 
liquidator attempted to recover the sum from L. & W. but as it 
had also gone into liquidation, he sought to recover the amount 
from the N. P. Bank, on the ground that the document was a 
cheque and therefore required to be endorsed and without 
endorsement it was not a proper mandate to the bank entitling 
the bank to pay it over to B. 


Held, that the document cannot be called a cheque at all— 
as it was not directed to be paid to any specified person and 
“eash? cannot be described as a ‘‘specified person”. It cannot 
have been intended that ‘cash’ which is a purely impersonal col- 
lection of letters, should endorse this draft. The words ‘‘or 
order” must be disregarded and the effect is that by necessary 
implication there is a direction to pay cash to the bearer of the 
instrument. Even otherwise the N. and S. Co. intended that 
the bank should understand it as a direction to pay £250 to L. W. 
Co., and that is what the bank did. 
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Dersy (WILLIAM) AND Sons, LIMITED v. MINISTER or HBALTE, 
(1936) 1 K. B. 337 : 105 L. J. K. B. 184. 

Housing Act, 1930—Clearance order—Objections to, by 
owners of properties affected—Minister deputing one to enquire 
and repori—Report by—If owners entitled to see the report. 

A local authority made two clearance orders under Part I 
of the Housing Act, 1930. The appellants were owners of pro- 
perties affected by such orders and they filed objections before 
the Minister of Health. The Minister caused a publie local 
enquiry to be held by Mr. T. Evidence was given on both sides 
and after the evidence T visited and inspected all the properties 
included in the clearance order and made a report to the 
Minister. The Minister then confirmed the clearance orders. 

Held, the company, the owners of the properties affected by 
the clearance order, is not entitled to see the report made to the 
Minister by the person whom he causes to hold a publie local 
enquiry as required by the Act. The Minister acts quasi judi- 
cially but he does not, at any time, occupy the position of a 
judge and it equally applies to persons, whom he is empowered to 
obtain assistance from in the discharge of his duties. 

The Local Government Board v. Arlidge, (1915) A. C. 120 
followed. 


Locker AND Woour, LIMITED v. WESTERN ÅUSTRALIA Insv- 
RANCE Company, Limran, (1936) 1 K. B. 408. 


Insurance—Fire Insurance—Question if any proposal for 
insurance by the assured had been declined by any other company 
—Answer ‘no’—Assured’s application foy policy on motor car 
previously refused—Grounds being misrepresentation and non- 
disclosure of certain facts—If non-disclosure of a material fact. 


The claimant company sent up a proposal for fire insurance 
to the respondent company. The proposal form contained a 
question ‘‘Has this or any other insurance of yours been declined 
by any other company”. The answer given by the claimant was 
‘no’. The form stated that the questions to be answered by the 
proposer were to form the basis of the proposed insurance. The 
policy issued thereon also stated that it ‘‘shall be voidable in the 
event of mis-representation, mis-description or non-disclosure in 
any material particular. . . ’? It was found that the previous 
year the claimant company applied for a policy of insurance in 
respect of their motor vehicles but the policy was not issued on 
the ground of mis-representation, untrue answers and non- 
disclosure of facts in the proposal form. 

Held, that it was a material fact to be disclosed and the 
failure to disclose it avoided the policy. Disclosure cannot be 
limited only to matters properly affecting a proposal for a fire 
insurance. One of the matters to be considered by an insurance 
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company in entering into contractual relations with a proposed 
insurer is the question of the moral integrity of the proposer. If 
the ground on which the proposal for motor insurance was 
declined were disclosed, the respondent might not have issued 
the. policy taking the. view that the proposers were undesirable 
persons with whom to have contractual relations. 


Cores v. OpHams Press, LIMITED AND ANOTHER, (19386) 1 
K. B. 416. 

Gaming—Betting and Lotteries Act, 1934, 8. 26—Crossword 
puzele—Solution determined by competition editor before— 
Success not wholly dependant on skill—If a lottery. 

A newspaper published an advertisement headed ‘‘Great 
cross-word offer, 2,0001’’ which stated that the newspaper would 
pay 2,000% for a correct or nearest correct solution on one coupon 
in accordance with the published solution and would give other 
prizes. The solution was to be submitted on one of the entry 
form coupons printed in the newspaper. The coupons were to 
be sent by post and accompanied by a postal order at a particular 
rate. As to some of the spaces any of two or more words would 
All the appropriate space. The competition editor had prepared his. 
solution of the puzzle before the competitors submitted their 
solutions and the prize was to be given only to the competitor 
whose solution corresponded very much the editor’s solution 
theugh there may be better solutions. 

Held, that this was a lottery, as it did not wholly depend on 
personal skill. There is all the difference in the world between 
a case where persons engaged in a literary competition allow 
somebody else to pick “out the best of their efforts and agree to 
abide by his decision, and a case where persons undertake to make 
a series of shots at something already decided behind their backs, 
not on.the terms that anybody shall exercise judgment in deciding 
which is the best and most skilful of the competitor’s efforts, but 
on the terms that somebody shall perform the task of deciding 
which comes nearest to a secretly fixed standard. This scheme 
approaches as nearly as possible to the scheme in Barclay v. 
Pearson, (1898) 2 Ch. 154. Scott v. Director of Public Instruc- 
tions, (1914) 2 K.B. 868 distinguished. 

The question may be different if the answer found by the 
competition editor is the only possible correct solution. 


CROZIER v. WISHART Booxs, LIMITED AND OTHERS. (1936) I 
K.B. 471. 


Practice—Procedure—Interrogatories—Action against print- 
ers and publishers of a book for libel—Author not made a party— 
If an interrogatory can be administered which requires informa- 
tion to be procured from the author. 
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The plaintiff sued the defendants, who were respectively the 
publishers and printers of a book written by one P, claiming 
damages in respect of certain passages therein which he alleged 
were defamatory of him. P (the author) was not made a party 
defendant to the action. The defendants pleaded that they were 
not defamatory and so far as they consisted of expressions of 
opinion they were fair comment made in good faith and without 
malice on matters of public interest. The plaintiff pleaded in 
reply that they were written falsely and maliciously and sought 
to administer certain interrogatories requiring the information 
that P had when he wrote the words complained of and the 
information they had as to P’s knowledge. 

Held, that assuming that the malice of a joint tortfeasor may 
defeat the plea of fair comment of the other tortfeasor, these 
particular interrogatories are so couched as to impose upon the 
defendants a burden which the law does not require them to 
sustain. In substance the interrogatories ask the defendants 
not only what information they had as to the knowledge of the. 
writer at the time of the publication of the book—which they are 
entitled to ask—but also what information P had when he wrote 
the words complained of. The party interrogated is not bound 
to procure information for the purpose of answering from others 
who are not his agents or servants nor acting as such. The 
person interrogated cannot be asked to make further inquiries 
as to the information which the author of the book may have had 
since the date of publication or which he had before or at that 
date which he never communicated to the printers and publishers. 
The question whether the passage ‘‘In my opinion it follows from 
this rule of law that in the case of a joint publication of a libel 
each tort-feasor is liable for the malice of the other” in Bankes, 
J.’s judgment in Smith v. Streatfield, (1913) 3 K. B. 764 at 769 
is correct, left open. 


Sticock AND Sons v. GREEN, (1986) 1 K. B. 478 : 105 L.J. 
K. B. 170. 


Metropolitan Paving Act, 1817, Ss. 80, 82—Land Acquisition 
—Street widening—Partially . constructed house—Power to 
acquire a part of such house. 


In 1934, the plaintiffs (builders) entered into a contract 
with the defendant whereby the plaintiffs were to demolish a 
house standing on the land and build another in its place. The 
house was demolished and the new construction was begun and 
partially done. At that stage the local authority purporting to 
act under Ss. 80, 82 of the Metropolitan Paving Act, 1817 gave 
notice of intended acquisition to the defendant. The defendant 
thereupon intimated the fact to the plaintiffs and instructed 
them to discontinue the building operations on the ground that 

D 
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thereby the object of building the house was frustrated and the 
contract became impossible of performance. In a suit by the 
plaintiffs for damages for breach of contract, contending that 
the notice to acquire was bad in law as referring to part of the 
property proposed to be taken and not to the whole, and also 
because it referred only to lands and not the building, that there- 
fore the defendant should have ignored it and carried out the 
contract. 


Held, that the notice was bad in law. If the intended pur- 
chase is such as would cause a substantial interference with or 
alteration in the character of a building, then a notice to acquire 
which refers to part only of the building is bad. It must refer 
to the whole of the building. The defendant should have 
objected to such partial acquisition and not having done so, the 
defendant cannot repudiate the contract on the ground of 
frustration. 


Tue Kine v. Income Tax SPECIAL COM Wanto Nine, (1936) 1 
K. B. 487 : 105 L. J. K. B. 50. 


Income-tax—Revenue—Notice of appeal to Commissioners 
against assessment—If appeal could later be withdrawn—If Com- 
missioners can refuse to permit withdrawal. 


Notice of appeal to the Special Commissioners of Income 
Tax against an assessment made on him was given on behalf of 
the assessee. Later he gave notice that he withdrew the appeal 
but the Special Commissioners refused to allow the appeal to 
be withdrawn. 


Held, that the appeal cannot be withdrawn except with the 
consent of the Commissioners. An appeal against an assessment 
under the Income Tax Act, is not the same in substance as 
an appeal by one of two private persons against a decision in 
favour of the other in litigation between them. By virtue of 
S. 137, sub-S. 4 and sub-S. 5, the Commissioners can either reduce 
or enhance the assessment and that is a duty that the Commis- 
sioners owe . . . . to the hidden parties to the appeal, namely 
the general body of the tax-payers. ‘‘The fact that an appeal 
had been started makes it obligatory on the Commissioners to 
take steps, not merely or even primarily in the interest of the 
person appealing, but in pursuance of the duty imposed on them 
in the interest of the general body of tax-payers, to ascertain, 
what the true assessment ought to have been. That process, 
directed to public needs, cannot be stopped by the whim of an 
appellant who, perhaps, begins to realise that, if he pursues his 
appeal, it may be the worse for him”. 
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PAPADOPOULOS v. PAPADoPouLos, (1936) P. 108 : 105 L.J. 
P. D. & A. 21. 


Marriage—Declared invalid in Cyprus Court by consent— 
Order ilegal—Return of husband to England—Re-marriage of 
husband—Repudiation of first wife—If desertion. 


G. P! and L. P. were married at a Register office in London 
in 1912. The husband @. P. was a Cypriot domiciled in England 
at the time and the wife L. P.a French-woman. G. P. left L. P.in 
London in 1913 and returned to Cyprus. D. P, followed him 
and in 1914 sued him in Cyprus for a declaration of the validity 
of the marriage and for maintenance. That was compromised 
and an order was passed by Court declaring the marriage void and 
L. P. received a sum of money in full satisfaction of all her 
claims. They then remained apart, and the husband had since gone 
through a ceremony of marriage in 1919 with another woman 
by whom he had children. In 1928, when G. P. was in England, 
the wife got an order for maintenance against the husband on the 
ground that the annulment of the marriage was invalid and that 
the agreement of 1914 was unlawful. In 1934 the wife applied 
for judicial separation on the ground of desertion. 


Held, that having regard to the fact that the separation during 

. the period between 1914 and 1929 was due to an agreement which 
has been held to be illegal, there has been no interruption of the 
original desertion. However that may be, the wife reasserted 
her rights in 1929 and the husband refused to recognise the exis- 
tence of L. P. as wife. In these circumstances, taking the whole 
period from 1918 to the date of the petition in 1934, the husband 
has deserted the wife without cause for not less than two years. 


JOTTINGS AND CUTTINGS. 


The Unveiling of the Portrait Sir V. Ramesam, Kt., Sir 
Alladi Krishnaswami Aiyar, Advocate-General in requesting the 
Officiating Chief Justice to unveil the portrait of Sir Vepa 
Ramesam said that it was fitting that a portrait of Sir Vepa 
Ramesam should adorn the walls of the High Court, in which 
he had served with conspicuous distinction for many years. He 
also referred to the fact that. Messrs. T. R. Venkatarama Sastriar 
S. Srinivasa Aiyangar and many other members of the Bar, 
including Tamil and Andhra friends, had taken a leading part-in 
the activities of the portrait committee. 

Sir M. Venkatasubba Rao, Kt., The Officiating Chief Justice 
in unveiling the portrait, said: 

I deem it a privilege to have been asked to unveil the portrait 
of my distinguished friend and late colleague Sir Vepa Ramesam. 
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It is fitting—that this portrait should be in the precints of the 
Court, with which he was associated, first as a lawyer and then as 
a Judge, for well over three decades. I wonder if this function 
could not have been performed more worthily by some one abler 
than myself, but I happen to-day, by sheer accident, to hold the 
position of the Chief Justice. I am sure that most of you would 
envy my position, for, from the lawyer’s point of view, what 
prospect can be more alluring than the holding of the coveted post 
of the Chief Justice! 


That office carries with it great prestige and dignity and like 
all offices, has onerous responsibilities attached to it. However, to 
one of my temperament and disposition, the period of the officia- 
ting Chief Justiceship is full of anxiety and worry; indeed, 
frankly, it possesses little attraction for me. But if it has enabled 
me to perform this very pleasing function, I have every reason to 
feel glad that to-day I hold that post. 


I have just referred to the accident which has enabled me 
to take this prominent part in this‘function. But there is yet 
another accident which invests this ceremony with a peculiar 
significance. Sir Vepa Ramesam was born on July 27, 1875, and 
we are unwittingly celebrating to-day his 61st birthday. Mr. ` 
Venkatarama Sastri, who met me in this connexion in my Chambers, 
very kindly left to me the choice of the date. I fixed Wednesday, 
July, 29. Later I learnt that a lecture to the apprentices-at-law 
had been arranged for that very evening. I immediately phoned 
Mr. Venkatarama Sastri, who had no objection to another day 
being fixed. I chose Monday July, 27 for no particular reason 
and thus, without anybody intending it, the anniversary of Sir 
Vepa Ramesam’s birthday has been chosen for the unveiling of his 
portrait. This, I conceive, is an augury of great good fortune; the 


omen is favourable for the unveiling of the distinguished Judge’s 
portrait. 


Speaking of his birthday. Iam reminded of an observation 
which I heard Mr. Justice Ramesam make. He possessed the 
great gift which impressed everybody who came in contact with 
him, of prodigious memory. He remembered the birthday of every 
Judge and jocularly, and with much gusto paraded that knowledge. 
It so happened that several Judges had their birthdates in the 
month of July and from that circumstance he was pleased to draw 
the sweeping inference, that being born in July is a sure mark of 
greatness. With that observation, for obvious reasons, I wish to 
record my most emphatic agreement. 


It is difficult for me an intimate friend, to make a dipas- 
sionate estimate of Mr.- Justice Ramesam’s great qualities. I 
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cannot forget the day when on the eve of his retirement, he came 
to me to take his farewell. He then exhibited a warmth of friend- 
ship which deeply stirred me. Some weeks ago, we both were at a 
lunch party and I found him engaged in a heated debate with some 
friends. In the midst of it, he ejaculated “During my long 
tenure of office I have differed from every Judge, but not from 
Mr. Justice Venkatasubba Rao.” The point is not, whether or 
not he differed from me, but his statement shows the great regard 
in which he held me, and the very cordial relations that subsisted 
between us. “ I have sat with many Judges during the long period 
of my judgeship, but the hours I enjoyed most, were those that I 
spent on the Bench in the company of Mr. Justice Ramesam as 
my colleague. 

Even when we happened to be the two senior Puisne Judges, 
we sat together and each hoped that our association as members of 
the same Bench might be indefinitely prolonged. I shall be giving 
away no secret when I say that on occasions when tough points 
arose for decision, he indicated a desire that the case should be 
posted before a Bench consisting of us both. Similarly, quite 
often, Benches were formed at my instance, consisting of myself 
and Mr. Justice Ramesam. Just tke other day, he.bestowed upon 
me, in the presence of some distinguished lawyers, such lavish 
praise as did credit more to his heart than to his head. 


These incidents show that I am unfitted, by reason of my 
intimate friendship, to speak with moderation on the great gifts 
which Mr. Justice Ramesam undoubtedly possessed as a Judge. 
But in one sentence his achievement may be summed up. I am 
sure [ am voicing the feelings of every member of the Bar, 
when I say that he was one of the most beloved of the Judges. 
That, in my opinion, is a great distinction a Judge can achieve. 
His unfailing courtesy, his unruffled temper, his unperturbed 
equanimity made him the idol of the Bar. He was never known 
to have offended a single practitioner. By nature, by instinct, he 
gave offence to none. He was, no one can deny, excitable, but his 
excitement found vent in diatribes, not against individuals, but 
against the arguments put forward. Though when greatly moved 
to anger, he denounced principies or doctrines, he never offended 
the practitioner. 

To his phenomenal memory I have already adverted. By 
that quality he both attracted and amazed. When a case was 
being argued, he would often interrupt the argument, by inter- 
posing that a certain case was argued ina particular courtroom 
and before a particular Judge, recalling the observations made 
long years ago by both counsel and Judges. His genius in this 
respect seemed almost uncanny, By such interruptions he often 
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puzzled, perplexed and confused the practitioner, but his mind 
moved on. From the recesses of his brain he produced by an 
effort of memory things which had long been forgotten. So far as 
I was concerned, this exhibition of his talent most often pleasantly 
surprised me. In the midst of an argument, when I put a question, 
he would abruptly turn to me and say that three years previously 
in another case I had puta similar question, that a similar difficulty 
had presented itself, and that I had solved it in a particular way. 
He would call for the volume containing the report of the case 
which would confirm his statement. 


Mr. Justice Ramesam was not a one-sided lawyer. It 
mattered little to him what was the type of case with which he 
was called upon to deal. In certain subjects such as land tenures 
and water rights, he had no superior. But whatever the nature of 
the case, he showed a wonderful grasp and quickness. The law 
reports bear testimony to his acute intellect and efficient and 
powerful mind, In his judgments, he enunciated and developed 
great legal principles although sometimes they suffered from lack 
of accurate statement or luminous exposition—Qualities which he 
had neither time nor inclination to cultivate; it was the matter that 
interested him, not the manner or the style. 


I should be presenting a distorted picture of Mr. Justice 
Ramesam, should I fail to refer to a failing of his, to which even 
his closest friends found it necessary to draw his attention and 
which they somewhat regretted—a failing, which nevertheless had 
its roots in his abundant good nature. Had he been a little more 
assertive his pre-eminence would have been greater. He had ability 
but lacked force. He had an alert and acute mind, but was 
content to be%tbeguiled by the wisdom of his colleagues; he was 
more deferential to the views of others than to his own. In short, 
where he ought to lead he was willing to be led. He would have 
achieved even greater renown had he combined with his other 
great qualities, independence of thought and action. Not only in 
his pronouncements from the Bench, but also in conferences, his 
willingness to efface himself placed some of his friends in a 
dubious position. After all, no man is perfect and indeed if Mr. 
Justice Ramesam had been free from every human failing, he 
would not have won the affection of all with whom he had come 
into contact to the extent to which he had done. 


The portrait which Iam about to unveil, will serve to recall 
the memory of a distinguished lawyer, an eminent Crown Officer ` 
and an illustrious Judge. Mr. Justice Ramesam, as all of us know, 
believes that by ordered living, a man can indefinitely prolong his 
life. Inthe matter of longevity Sir Subramania Aiyar, another 
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great man who at one time adorned the High Court Bench, created 
a record. Let us fervently hope that Sir Vepa Ramesam will rob 
Sir Subramania Aiyar of the glory he achieved as the longest 
liver among the Indian Judges of the High Court of Madras.” 


Mr. S. Srinivasa Iyengar, President of the Advocates’ Associa- 
tion, proposed a hearty vote of thanks to the officiating Chief 
Justice. He said he knew Sir Vepa Ramesam intimately and the 
tribute paid by the Hon. Sir M. Venkatasubba Rao, was an 
eloquent and an affectionote one, andalso showed much psycho- 
logical study of Sir Vepa. He could not add anything to it. For 
sheer brilliance of intellect, amazing memory and astonishing 
versatility, he thought very few could equal Sir V. Ramesam and 
none sur passed him. All the hearts of the members of the Bar 
went out to Sir V. Ramesam at that moment as one who deserved 
their love and affection. He was a judge of stupendous capacity 
and he should have certainly adorned the High Court better had 
he been more assertive, as the Chief Justice had remarked. Per- 
haps, that was an Eastern fault. His interests were diverse and 
ranged from astronomy to birth control. In spite of his sixty 
years, he still possessed a vigorous memory and remained the 
Ramesam that the speaker knew years ago. It was rarely thata 
member of the bar from the mofussil who had come to Madras, 
had met with such resounding success. Sir Vepa Ramesam came 
here and conquered all the places that should be conquered. He 
wished Sir Vepa long life and continued happiness (Cheers). 


Law Officers —At the moment when, as a consequence of the 
appointment of Sir Thomas Inskip to the recently created office of 
Minister for the Co-ordination of Defence, we have a new 
Attorney-General and Solicitor-General, some historical notes on 
the two offices, gleaned during much desultory reading, may be of 
some interest. First of all, it is curious to find that at one time it 
was seriously questioned whether the senior law officer of the 
Crown was entitled to sit in the House of commons, On Bacon 
being appointed to the office, and having been re-elected a member 
of the House, a Mr. Duncombe raised the point “ whether the 
Attorney-General might be elected, in respect there was no 
precedent that such an officer of the Crown could be chosen 
member of that House”. A long debate appears to have taken 
place on the question, a committee was appointed to search for 
precedents, and eventually it was resolved that “ Mr. Attorney- 
General Bacon remain in the House for this Parliament, but never 
any Attorney-General to serve in the Lower House in future ”. 
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The objection to the presence of the Attorney-General ‘in the 
House of Commons would appear to have been based, to some 
extent at least, on the fact that as, according to immemorial usage, 
he was summoned to advise the House of Lords and ought to 
return his writ and take his place on the woolsack, conflicting 
duties might be cast upon him; but, as Campbell said, the 
Attorney-General’s attendance on the Lords is dispensed with 
except in peerage cases, and it has been found convenient that he 
should be allowed to act as law adviser to the Commons, ‘‘ which 
might otherwise be inops concilii”. From 1620 to 1670 it is said 
that no Attorney-General continued as member of the House of 
Commons after his appointment. Since the latter date he has 
always been a member unless, casually, since the Reform Bill, he 
was absent owing to the difficulty of finding a seat. In the good 
old days a seat was found for him by the Treasury at the fixed 
price of £500.—L.T., 1936, p. 257. 





Eldon as a Law Officer—Soon after John Scott, whom we 
best remember under his title of Lord Eldon, became Solicitor- 
General he had a long talk with the King—George III—who 
courteously expressed the hope that his promotion had been 
beneficial, in the sense of improved professional income, an inquiry 
which the new Solicitor-General answered by saying that in annual 
receipts he expected that he would lose about £2,000 a year. Not 
unnaturally His Majesty was puzzled, whereupon Scott explained 
to him that, the attention of his law officers being called to 
matters of international law, public law, revenue law, public and 
other matters with which they were not very familiar, much time 
had to be devoted to their study, and consequently had to be with- 
drawn from other cases which were much more profitable. Scott 
would appear to have been especially indignant that the solicitors 
of the public offices marked only three guineas on the cases sent 
for opinion, whereas in private matters the fee marked would be 
ten, fifteen or even twenty guineas. “Oh”, was the shrewd 
comment of the King on hearing this,“ for the first time I 
comprehend what I never could before understand why it has 
always been so difficult to get any opinions from my law officers ?.” 
Doubting the complete accuracy of Eldon’s depreciation of the 
office, as viewed from the pecuniary standpoint, Campbell was 
confirmed in his suspicions by an examination of the fee book of 
Scott both when he filled the lower office of Solicitor-General and 
afterwards that of Attorney-General, which showed that he had 
very little to complain of as regards the fees which came to him. 
As Solicitor his highest figure for one year—1791—was the 
very respectable amount of £10,213, 13s. 6d., and as attorney, 
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in 1796, he reached £12,140 15s. 8d. In those days, in addition to 
fees the law officers were also the recipients of divers perquisites, 
including abundant supplies of stationery. Campbell tells us that 
when he was Attorney-General he also received tea from the East 
India Compay and sugar loaves from the corporation of Kingston- 
on-Hull, but then he adds,“ I was a party to reforms which took 
away all these sweets from the office. It may be recalled that it 
was not till 1895 that the law officers were debarred from private 
practice, which till then added very largely to their emoluments. 
It was said that Sir Edward Clarke strongly objected to this self- 
denying ordinance inasmuch as it cut off the law officers from 
much of the usual work which came to them in private practice.— 
L.T., 1936, p. 257. 





Solicitor-General,—It has often been commented on as highly 
curious that both the law officers of the Crown should bear titles 
connecting them rather with the solicitor branch of the Profession 
than with the Bar, from whose ranks they are invariably drawn. 
This is now more marked in the case of the Solicitor-General, 
inasmuch as the word “ attorney ” as a synonym for a solicitor has 
completely gone out. The office of Solicitor-Ceneral, originally 
styled “ Solicitor Regis, ” seems to have been first instituted in the 
reign of Edward IV, by letters patent, the appointment, like that 
of the Attoney-General, being then quamdiu se bene gesserit; but 
now, and for long, it has been durante bene placito, and the holder 
retires with his political friends on every change of administration, 
The first holder of the office was Richard Fowler, whose salary 
was fixed at the princely sum of £10 a year. Apparently objection 
wags never taken to the presence of the Solicitor-General in the 
- House of Commons, and not a few-helders of the office conjoined’ 
the Speakership with it. Thus, Coke and several of his successors 
in the Solicitor’s post were chosen as Speakers.—L.T., 1936, p. 258. 


Critics of the Law Officers~--The Attorney-General and the 
Solicitor-General being both distinguished in the Profession and 
held in great esteem the former being the head of the English 
Bar—and both being not a little envied for the high position they 
have reached, it is curious to find a writer, rather more than a 
century ago, beginning an article on the Attorney-General with 
these words: ‘Of all offices in the gift of the Crown that of 
Attorney-General is, perhaps, least to be coveted; for, whether the 
Government be popular or unpopular, the person filling that place 
can scarcely avoid being the object of general dislike; the rank is 
only fourth or fifth rate, and the manner in which it has been 
attained is always suspected, though sometimes unjustly. He is 
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pretty sure to be charged with having ascended by the usual steps 
of political fawning and judicial servility, and after all, he is only 
to be considered as the servant of servants—the course of the Isræ 
lites”. It is somewhat difficult to understand this acrid criticism 
of the holder of this great office till we remember that those were 
the days when extreme harshness predominated in the criminal 
law, and when the chief occupation of the Attorney-General 
appeared to be the prosecution of poor wretches charged with 
sedition, whose sole grievance was being obliged to keep silence on 
all matters touching the Government of the country. It was an 
age of repression, and the Attorney-General was the chief instru- 
ment in maintaining this Status quo. Sir Samuel, Shepherd— 
personally an extremely amiable man—who filled the office for 
some time, and afterwards subsided into the almost faineant head- 
ship of the Court of Exchequer in Scotland, was much aggrieved 
when Wooler, in the course of his trial on ex officio informations 
for libel, asserted that the Attorney had been obliged to obey the 
orders of the Ministers, his masters. More than once Sir Samuel 
interrupted with the words: “Sir, I have no masters, ” and 
although this was true, the public found it difficult to accept the 
assurance, With the advent of more enlightened ideas both in law 
and politics the odium which then, in the public mind, attached to 
the law officers of the Crown as the instruments of that policy of 
repression in the domain of opinion so long dominant, completely 
disappreared.—L.T., 1936, p. 258. 

Official’ Referees —The office of Official Referee, to which 
attention is drawn anew by the announcement of the forthcoming 
retirement of one of the holders, dates only from the year 1873, 
Jits institution having been recommended by the Judicature Com- 
inission’and given legislative effect in tne Judicature Act of 1873, 
The raison d'etre for the creation of the office was to relieve the 
Courts from a class of cases involving accounts and inquiries 
which, being usually prolonged and extremely complicated, tended 
to block. the way for business- requiring in a greater degree the. 
personal attention of the judges. As was said by Lord Halsbury 
in a. speech in the House of Lords in 1888, in answer to some 
complaints as to the delay in the Courts, nothing was a greater 
eviland expense to suitors than those cases which were brought 
into Court which, when they got there, were immediately referred 
to-a special referee, and so everything had to be done over again. 
In that speech the Lord Chancellor admitted that at that time the 
experiment of creating a body of Official Referees had not been 
quite the success that had been anticipated but his failure to 
reach a high standard of effieiency was in great part attributable 
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to the fact of the ill-health from which almost from the first more 
than one of the holders of the office suffered and then the Lord 
Chancellor added that “ those who are aware of how great an age 
was reached by more than one of them before actual retirement 
will not be surprised that the business dwindled”. After the resig- 
nation of those venerable gentlemen, however, more vigour and 
efficiency were infused into the office, with the result that the work 
materially increased save in one instance, the office has proved to 
be u terminus, professionally speaking, of any of the holders, the 
exception being in the case of the late Mr. Justice Ridley, whose 
promotion, rightly or wrongly, was accounted for by the fact 
that about that time he had the good fortune to havea brother in 
the Cabinet. Formerly service in a subordinate office not infrequ- 
ently proved a stepping stone to higher things, as witness several 
of the old Masters in Chancery who reached the Bench. Those days 
seem to be over. Mr. Justice Acton had the distinction of being 
the only county Court judge whose judicial energies were transfer- 
red to the High Court.—L.T., 1936, p. 299. 





Baron Pollock and Accounts—Those whose memories go 
back to the nineties of last century will recall the benevolent old 
gentleman wearing old-fashioned spectacles who had the distinc- 
tion of being the last of the Barons of the old Court of Exchequer, 
and who also had the distinction of having had, while still at the 
Bar, as one of his pupils that great lawyer Judah Phillip Benja- 
min, whose classic work on the Sale of Goods preserves his 
memory now that his remarkable forensic success is almost for- 
gotten save by those who dig into old memoirs. United to a charm 
of look and manner was conjoined in Baron Pollock a perfect detes+ 
tation of accounts and kindred questions. To him these were 
anathema, and if, perchance, a case involving the elucidation of 
figures came before him he almost to a certainty would refer it. 
It may be that the tradition may have obtained its piquancy from 
the embellishment of some waggish commentator, but the tradition 
is undoubted that, one sultry afternoon when counsel was addres- 
sing the jury, the Baron, as was his custom in the afternnon, was 
drowsing till counsel, in accounting for his inability to call a cer- 
tain person, stated that he had gone to his long account, and 
wakened the sleeping Baron, who at once said: ‘‘Long account I 
shall certainly refer the matter to an Official Referee.” At this, 
as might be expected, there was laughter in- Court—L.T., 1936, 


p. 300. 





Sir Robert Walpole as Judge—lIt is recorded that on one 
occasion the first Lord Lytton said to his son: “Do you want to 
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get at new ideals? read old books; do you want to find old ideas? 
read new ones.” The advice was of a piece with the view expres- 
sed by Samuel Rogers, who declared that when a new book came 
out he read an old one. Every book-lover will sympathise with 
the sentiments embodied in these sayings, although he would not 
care to press them too far. What is true in general literature— 
and both Lord Lytton and Rogers were only thinking of this— 
true likewise as to the volumes which make their special appeal to 
members of the Legal Profession. True, if the lawyer reads for 
professional edification only, he will find his chief nutriment in 
modern works in which, by the assiduity of the writers, are col- 
lected all the relevant decisions and legislation bearing on the 
particular subject-matter. If, however, his tastes run in the 
direction of the curious in the law, he must perforce go back to 
the older literature; for example, to the Year Books in which 
Searjant Maynard took so great a delight that he invariably carried 
one or more of these ancient volumes with him in his coach when 
he went a journeying. For such antique literature the present 
writer has always had a special affection, and when he visits a 
certain library he often finds himself at those shelves on which 
books of this type are arranged. But few other readers, however, 
appear to ‘‘molest their ancient solitary reign.” In one of these 
books was a History of the Court of Chancery dating from the 
early years of the nineteenth century, in which occurred the follow- 
ing interesting note referring to the old Court of Exchequer: “If 
the Chief Baron and the other Barons are equally divided in opi- 
nion, the Chancellor of the Exchequer comes into Court, to rehear 
the case and ‘turn. the scale of justice.’ This has occasionally 
happened during the last century. In the case of Naish v. The 
East India Company in Michaelmas term, 1735, Sir Robert Wal- 
pole, the Chancellor of the Exchequer, after a rehearing of three 
days, gave the casting vote of decision in a question of great doubt 
and difficulty.” Nowadays, as-we all know, the only point of per- 
sonal contact between the Chancellor of the Exchequer and the 
Courts is when he comes yearly to assist at the ceremony of nomi- 
nating the sheriffs.—L.T., 1936, p. 300. 





-Later Lay Judges-—For long their has been no instance of 
anyone sharing in the decision of acase in the superior Courts 
save those who are or have been judges. ` It is true, however, that 
theoretically every member of the House of Lords is entitled to 
take part in the hearing of appeals, although there would indeed 
be an outcry if a mere lay peer were foolish enough to intermeddle 
on such occasions. But though it would be a serious infraction of 
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the unwritten.rule that only law lords should decide cases in the ulti- 
mate appellate tribunal, it is interesting to recall that Earl Spencer, 
who served in more than one of Mr. Gladstone’s ministries, men- 
tioned on one occasion that when a young man he was requéstioned 
to make up a quorum in the House when sitting in its judicial 
capacity. Some years earlier Duke of Buccleuch, when Lord 
President of the Council, was likewise called upon to sit in the 
Judicial Committee at the hearing of an appeal from India turning 
on the construction of a will. The hearing lasted four days, and 
it is said that the Duke by no means: relished his experience, and 
said as much to some of his collegues, who sought to mitigate his 
annoyance by assuring him that Indian litigants would much rather 
have their cases decided by a great Scotch Duke than by any 
number of merelawyers. Whether this compensated him for his 
four days’ boredom is not-mentioned.—L.T,, 1936, p. 300. 


Concurrent Findings of Fact.—Ii the trial judge and the 
Court of Appeal make coucurrent findings of fact, is the House of 
Lords entitled to disturb them? The point was raised and discus- 
sed in Flower v. Ebbw Vale Steel, Iron & Coal Co. Ltd., (1936) 
LL.R. 41 Com. Cas. 35). In an action brought by a workman 
against his employers for negligence and/or breach of duty under 
the Factory and Workshop Act, 1901, both Courts found contri- 
butory negligence. The House of Lords thought that the alleged 
disobedience to orders had not been proved; could, however, the 
previous findings be interfered with? In the Judicial Committee 
concurrent findings of fact will not be disturbed, “except under 
special circumstances” ; this is not a rule but a practice. But in 
the House of Lords it has now been declared that “there is neither 
rule nor. practice in your Lordships’ House . . . which gives 
to such concurrent findings any element of inviolability beyond the 
weight which naturally attaches to such unanimity of judicial 
opinion”; Per Lord Thankerton (at p. 37) “There is no rule 
binding this House not to interfere with concurrent findings of 
fact,” said Lord Wright (at p. 46). It had been further contended 
that the House of Lords should not differ from a finding of fact 
by a trial Judge; but “every appeal from a judge trying a-case 
without a jury is a retrial, so that the appellate Court is bound to 
exercise a judgment of its own because the appellate Court is, in 
its turn a judge of fact” (tbid). Where “Credibility” is concerned, 
an appellate Court will be slow to set aside the decision of the 
trial judge; it is otherwise where it is.a question of the sufficiency 
of evidence. —L.J., 1936, p. 288. 


———— 
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A Quaint Affidavit.—Affidavits, their contents, and the 
perfunctory manner in which they are sometimes sworn, have often 
been the target for the ridicule of the satirist. Dickens long ago, 
in his own inimitable fashion, pilloried the mode of the administra- 
tion of the oath when he described the man in spectacles hard at 
work “without any effort at punctuation”, saying. ‘“ Take the 
book in your right hand this is your name and handwriting you 
swear that the contents of this your affidavit are true so help you 
God a shilling you must get change I havent got it”. But the 
contents, which, as the present writer once heard a prominent 
Chancery silk explain, were skilfuily drawn by counsel, to which 
the deponent more or less willingly swears, occasionally exhibit a 
piquancy of phrasing above the average. An example of this may 
‘be found in an old work containing sketches of the Irish Bar, and 
is worthy of reproduction as showing once again the fervid 
jmagination of our friends of the Irish race. The writer of the 
work vouches as having heard the affidavit read in Court thus: 
“And this deponent further saith that on arriving at the house of 
the said defendant, situate in the county of Galway aforesaid, for 
the purpose of personally serving him with the said writ, he, the 
said deponent, knocked three several times at the outer, commonly 
called the hall, door, but could not obtain admittance; whereupon 
this deponent was proceeding to knock a fourth time, when a 
man, to this deponent unknown, holding in his hands a musket or 
blunderbuss, loaded with balls or slugs, as this deponent has since 
heard and verily believes, appeared at one of the upper windows 
of the said house. and presenting said blunderbuss at this deponent, 
threatened that if this deponent did not instantly retire, he wouid 
send his, the deponent’s, soul to hell”, which this deponent verily 
believes he would have done, had not this deponent precipitately 
escaped”. The writer adds that a very spirited national tale might. 
be founded upon the romantic adventures of an Irish process 
server. Has such a work ever been published ?.—L.T., 1936, p. 357. 





The Defeat of the League-—The League of Nations, in its’ 
first serious stand for the maintenance of public law, has failed. 
We say “Serious,” though the failure appears to be due to the fact 
that the stand never was serious, but only half-hearted. The words 
of Art. 16 are clear enough. Should any Member of the League 
resort to war in disregard of its covenants—as Italy did in the 
invasion of Abyssinia—the other members of the League under- 
take immediately to sever all trade of financial relations, and to 
prohibit all intercourse. The Article cbviously meant that ambas- 
sadors should be dismissed or withdrawn, just as if a state of war 
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actually existed. But “immediately”, as we have said before, was 
whittled down to mean gradually and as far as convenient, and the 
effective force which the Article called for was never applied or 
even prepared. At the beginning Lord Craigmyle pointed out the 
one effective way, short of armed force; the closing of the Suez 
Canal. Next in reducing the invasion to impotence would have 
been the stopping of oil supplies. But the much talked of desire 
for collective security has not produced the collective action which 
was: required to put Public Law into operation against a criminal 
aggression. We do not say that it was ever possible. But the 
league machinery is of such a nature that it breaks down if the 
aggressor is sufficiently strong and unscrupulous, At present there 
is nothing to do but to place this on record. In spite of the resort 
of Italy to “‘methods of barbarism,” the inhuman and forbidden use 
of poison gas and of the bombing of Red Cross stations—and all 
air warfare is inhuman—it may be that Public Law will be 
restored. But at present the “mills of God” must be rewritten. 
They are not the mills of God, anda Member of the League has 
been “ground exceeding small”. —L.J., 1936, p. 322. 

On appeal_—No contemporary puisne has been so unfortunate 
in the Courts of Appeal as the late Kekewich, J; and in the books 
of legal anecdotes many good-natured stories are preserved. 

There is the story of a case in which he opined that he had 

_ himself been guilty of some acts as trustee, in respect of which in 
his capacity as Chancery Judge he would be compelled to give 
judgment against himself. “But no doubt”, said counsel, “your 
Lordship would appeal”. ‘ 
' As good as any is the story of Counsel’s opening address to 
the Court of Appeal. “This, my Lords, is an appeal from the 
judgment of Mr. Justice Kekewich. But there are other reasons 
for saying the judgment is wrong”. 

Lord Bowen was the author of the following observation: 
“To have a judgment of my brother Kekewich in your favour is 
like putting out to sea on Friday—unfortunate, but necessarily 
fatal”.—-LJ., 1936, p. 335. 





Quandoque bonus dormitat Homerus.—That even great Judges 
have, like Homer sometimes nodded is a truth writ large through- 
out the reports where their decisions when submitted to the critica] 
examination of appellate tribunals have failed to survive; but the 
piquancy of -the situation is enhanced when as not infrequently has 
happened, the judgments of the Court of Appeal have in their turn 
been somewhat summarily reversed by the House of Lords. It 
may be that the Judges of the Court of Appeal find-comfort in the 
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fact that even the decisions of the august chamber of the peers, if 
submitted to a higher Court, might also experience eclipse. All 
which seems to bear out the cynical saying that after all law is 
essentially a lottery. Do ever those who sit on the scarlet benches 
of the House of Lords make mistakes? This must be answered 
in the affirmative as is shown by an incident which occurred 
rather more than a century ago and to which Professor Turberville 
briefly calls attention in his learned and extremely interesting 
article in the current number of the Law Quarterly Review on 
“The House of Lords as a Court of Law,’ and which Lord 
Campbell, gives in greater detail in his Life of Brougham. The 
incident was connected with an appeal from Scotland in the case 
of McCavin v. Stewart, which was heard by Lord Wynford who, 
before his accession to the peerage, was Chief Justice Best of the 
Court of Common Pleas. To aid in the hearing of appeal from 
Scotland, Lord Gifford, the Master of the Rolls, had some years 
previously been appointed Deputy Speaker of the House of Lords 
and as such he dealt with those appeals and, as was mentioned in a 
recent paragraph in this colum, disposed of them to the admiration 
of Scots lawyers. Apparently -Lord wynford was not quite the 
success that Lord Gifford was, and on this occasion to use a 
colloquialism, he put his foot in it, for, besides allowing the appeal 
from the Court of Session, he ordered a new trial by a special jury, 
and according to Campbell directed that both parties should be 
examined viva voce. Unfortunately it appeared that special juris 
were unknown in Scotland and Campbell further says that the 
immediate parties to the litigation were dead. Brougham, who 
shortly afterwards Became Lord Chancellor, probably out of 
sheer delight in showing the incapacity of Lord Wynford to 
deal with appeals from Scotland called attention to this blunder, 
and went on say that the judgment was utterly inconsistent 
with the law of Scotland and must have been pronounced 
by some of their Lordships unacquainted with Scots Law he did 
not content himself with this thrust at Lord Wynford but 
went further by declaring that it was necessary ‘to introduce 
a Bill to reverse the décision as the only way out of the impasse. 
In fact a Bill was introduced and read a first time ‘greatly to the 
annoyance of Lord Wynford and likewise of Lord Ellenborough, 

who were scandalised at the very idea of correcting a decision of 
the Upper ‘House in a way which would allow the House of 
Commons a share in the proceeding—a circumstance which, 
neither ‘of them could stomach. A less anomalous méthod of 
correcting the order made was however discovered, ‘namely, by. 
recourse to what would now be called the slip order, that is, by 
simply deleting the word “special” from the decree pronounced. 

This was done and the Bill dropped.—L.T., 1936, p. 378. 
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A Later Instance of “Nodding” —Lord Wynford was not the 
only one to occupy the woolsack—in his case only temporarily— 
who was to enjoy the sinister distinction of having “nodded” in 
his judgment. Even that great lawyer and forceful judge, the 
late Lord Halsbury, was not exempt from the liability to make a 
slip, as was shown in a case relating to trusts when he staggered 
the denizens of Lincoln’s Inn by solemnly laying it down that “if 
it is intended to have a resulting trust the ordinary and familiar 
mode of doing that is by saying so on the face of the instrument”. 
It was in his time, too, that Parliament did that which sent a shud- 
der through Lord Wynford and Lord. Ellenborough, namely, 
correct what many people regarded as the erroneous decision of 
the House of Lords in the Scottish Free Church case. The effect 
of that decision was largely wiped out by the statute 5 Edw. 5, c. 
12, which, as the late Augustine Birrell wittily said, authorised 
Commissioners to take away from the successful litigant a certain 
portion of the property just declared to be his and to hand it over 
to the unsuccessful party. No doubt the case was not parallel with 
that of the blunder committed inadvertently by Lord Wynford in 
McGavin v, Steward, but it illustrates that Parliament is supreme 
and will, if need be, overrule a decision if it is satisfied that it is 
inequitable in the particular circumstances —L.T., 1936, p.378. 


BOOK REVIEWS. 


Tue Cope oF CRIMINAL Procepure by V., V. Chitaley, and 
K. N. Annaji Rao; Vols. 2 and 3. s l 

We are in receipt of the 2nd and 3rd Volumes, of this ex- 
tremely useful book. Vol. 2 deals with Sections, 221 to 430, and 
Vol, 3 with S.431 to the end. In preparing these Volumes, the 
learned authors have maintained the high standard which we 
had occasion to nóte in our review of Vol. I. The get up and 


print are quite good. 





Tue Feperat Court or Inpia by E. S. Sunda, B.A., B.L., 
Price Rs. 4. 

This book which explains the place of the Federal Court in 
India in the Indian Constitution, its jurisdiction and powers on’ 
the eve of the inauguration of the Reforms in this country 
appears at the right time. The subject is not a familiar one 
to the general reader or even to lawyers here as the experi- 
ment of federation is new to this country. A clear exposition of 
the subject like the one under review discussing fully all its 
aspects with reference to the decisions of the highest Courts in 
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England-and -writings of constitutional writers of the greatest 
authority will be found to be of great assistance, especially as 
those original works and reports will not be easily available in the 
moffussil. 


SUPPLEMENT to S. Ranaewany. lyer’s Law of Torts, 1936. 
Price O—8—0, 

` It ts a matter for gratification that Mr. S. Ramaswamy Iyer, 
has brought out a supplement to his well-known treatise on the 
law of Torts which we bad occasion to review in the pages of this 
journal. The supplement brings the law upto date and the case-law 
has been noted upto May 1936. We are also glad to note that 
the learned author has an idea of bringing out a new edition of 
his work in 1937, as a supplement will ordinarily be an inconvenient 
book of reference. Among the notable features of the supplement 
is the fact that the Snail case, Donoghue v. Stevenson 1932 A.C. 
562 and the Wollen underwear case, Grant v. Australian Knitting 
Mills Ltd, 1936 A. C. 85. have supported the views expressed by 
the learned author in the first Edition at page 417 before these 
casés were decided. These cases have been noticed in the supple- 
ment at page 11. Books such as Mr. Ramaswami Iyer’s Law of 
Torts ought not to be allowed to become:obsolete and we are glad 
to hear that he is taking steps already to bring out a new edition. 





Roman Law by ie G. ‘Champure: B.A., L.L.B., Advocate, 
Bombay, First Edition. Price Rs, 4. Published by Messrs: B. V.& 
Co., Girgaon, Bombay? 

It is rightly believed among jurists that a study of the Roman 
Law will give a firm grasp of the basic principles of jurisprudence, 
The English system of jurisprudence is not toa very large extent 
based on Roman law. Still, the University authorities have 
prescribed Roman Law as a subject for students of law. Mr, 
Gharpure by his long experience with the students is fully com-, 
petent to write a book on the subj ject suited to them and omitting 
unnecessary details. The book is mainly based on the Institutes 
of Justinian and has an exhaustive introduction. The questions 
set for the students by the Bombay University and the answers to 
them and the appendices will also be found of practical value, 
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SUIT ON A SUB-MORTGAGE—COURT-FEE PAYABLE 


There is no direct decision of any of the High Courts on 
the question, whether a sub-mortgagee suing for sale of the 
property itself and not merely his mortgagor’s (original mort- 
gagee’s) interest in the property, is bound to pay ad valorem 
Court-fee on the sum secured by the original mortgage or only: 
on the sum secured by his own sub-mortgage. The better view 
would seem to be that a sub-mortgagee suing for such a relief 
is only bound to pay Court-fee on the amount due under his 
own mortgage. 

A sub-mortgagee has a threefold right under the law: 


(i) He can obtain a personal decree against his mort- 
gagor; (i) he can have a decree far the sale of his 
mortgagor’s interest in the property; and (i) he can have 
a decree for the sale of the property itself. It is in the 
case of a claim for the third of the above reliefs that the 
question of Court-fees payable would give rise to doubts 
and difficulties. While on this point, it is needless to justify 
the position that a sub-mortgagee is, both by reason and 
law, entitled to have direct recourse to the property itself 
as distinguished from the mortgagee’s interest in such pro- 
perty. It is sufficient to refer to the cases of Muthu Vijaya v. 
Venkatachalamt, Bansi Lal v. Durga Prasad? and Isri Prosad 
y. Rai Gunga Prosad Singh3 in support of the position that a 
sub-mortgagee has a right of direct recourse against the 


original mortgagor. 


1. (1896) 6 M.L.J. 235: LL.R. 20 Mad. 35. 
2, (1908) 9 C.J. 429. 3.. (1909) 3 I:C. 311. 


F 
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The claim in such cases is undoubtedly one for money 
within the meaning of S. 7, Cl. (1) of the Court-Fees Act and 
the amount sought to be recovered by the plaintiff is the one on 
which Court-fee is leviable. The fact that direct recourse can 
be had against the original mortgagor cannot affect the posi- 
tion as to what is the Court-fee payable. 

There are two cases of the Madras High Court, which, 
though they were themselves not suits on sub-mortgages,. 
have a definite bearing on the question under discussion. 
(Atchamma v. Subbarayudu and Seth Bansiram v. Gunnia- 
Naga Aiyar2.) They were cases where the mortgage. stood. 
in the names of more than one person and the question. 
discussed therein was whether one of the mortgagees can. 
sue for his share of the money alone, without the need to 
sue for the entire sum due on the mortgage. The two- 
cases have held that he can and what is more, the case in 
Seth Bansiram v. Gunnia Naga Aiyar2 has specifically adverted. 
to the question of Court-fees payable on the plaint in such 
cases. Even as a co-mortgagee claims and sues for his share 
of the mortgage money, a sub-mortgagee sues, as according to- 
his. sub-mortgage, for his share out of the total mortgage 
money. If in the one case Court-fee is payable on the amount 
the plaintiff claims, there is no reason why in the other case he 
should be made to bear a larger burden. In either case the 
entire property is brought to sale for the realisation of the 
money claimed by tite plaintiff. 

While on this point reference may be made to two decisions 
of the Bombay High Court. In Kashinath Ballal v. Ganpatrao® 
the suit was instituted by the mortgagee against the heir of the 
original mortgagor to have the mortgage debt paid by sale 
not exclusively of the mortgaged property but also of all the 
other property in the hands of such heir liable for the debts of 
the original mortgagor. It was held by Sargent, C. J., that 
the suit was virtually one for money and that it should be 
valued on that basis. This rule was reaffirmed in the later case 
of Nama v. Harit. 

That the amount claimed by the plaintiff is the governing 
factor for the levy of Court-fees is also to a limited. extent 





1. (1903) 15 M.L.J. 496. 
2. (1930) 59 M.L.J. 928. 
3. (1879) LL.R. 18 Bom. 696. 4, (1905) 7 Bom.L.R. 194. 
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apparent from the fact that in a case where the money due 
under the sub-mortgage is larger than the amount secured by 
the original mortgage, Court-fee is payable on the amount 
claimed under the sub-mortgage. It would be illogical to 
hold that where the sub-mortgage money is more than the 
money due on the original mortgage, Court-fee is payable on 
the larger sum, but if it is less, still, Court-fee is payable on 
more than what is claimed by the sub-mortgagee. Where the 
plaintiff claims more than the amount of the original mortgage, 
he cannot have recourse against the original mortgagor’s 
interests except to the extent of the original mortgage money 
and that to the extent to which the plaintiff’s claim is in excess 
of the original mortgage amount, it is de hors the original 
mortgage. But one test, though it is by no means a decisive 
one, when a plaintiff is required to pay for more than what he 
claims, is to put the question what is the Court-fee payable 
when the sub-mortgagee claims more than what the original 
mortgage secures? 


When a sub-mortgagee sues for the recovery of his money, 
he cannot be fixed with the knowledge of what exactly is the 
sum due on the original mortgage. There may be payments 
towards the latter both before and after his own sub-mortgage. 
Payments made before the creation of his sub-mortgage are 
unquestionably binding on him, whereas payments after, must 
have been made bona fide without notice ef the sub-mortgage, 
if they are to be binding on the sub-mortgagee. A sub-mcrt- 
gage to be effective requires no notice of its creation, to the 
original’ mortgagor. The effect of non-service of notice on the 
original mortgagor is only that bona fide payments made by 
him to the original mortgagee will receive credit at an account 
taking. It is perhaps just because of this that cases lay down 
that in a suit on a sub-mortgage an account will have to be 
taken as to what is due on the original mortgage. To call 
upon the plaintiff sub-mortgagee, to pay Court-fee on a sum 
which he cannot predicate with precision would be unreason- 
able. 


Three grounds may be suggested in support of the position 
that.Court-fee is payable on: the foot of the original mortgage. 
The first is that in cases where the right of the sub-mortgagee 
to have direct recourse to the property itself without an inter- 
mediate suit is upheld and affirmed, his: position ïs- equated to 
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that of an assignee of the original mortgage. This, however, 
would not be a correct understanding of those decisions. It is 
true that it is by virtue of his derivative interest in the 
original mortgage that a sub-mortgagee is held entitled to 
have the original mortgagor’s interests sold. But it is too 
much to say that he becomes an absolute assignee, so that 
he should pay Court-fee on the amount of the original mort- 
gage. The right to have the property sold, which the original 
mortgagee gets under the mortgage, passes to the sub-mort- 
gagee with the limitation that he can claim only his portion of 
the money and always subject to the state of accounts between 
the original mortgagor and mortgagee. This derives support 
from the fact that in spite of the assignment by way of sub- 
mortgage, the original mortgagee has a right to sue on the 
mortgage and that the sub-mortgagee has no right to give up 
or otherwise compound the claim on the original mortgage. 
The second reason is that the Court is called upon in a suit on 
a sub-mortgage to settle what is due on the original mortgage 
and it may perhaps be called upon to pay the surplus after 
satisfying the sub-mortgage to the original mortgagee under a 
decree passed according to Form No. 11 in Appendix D, Civil 
Procedure Code. But it is the duty of the Court to 
determine all incidental questions that may arise before giving 
relief to a suitor, whatever may be the pecuniary proportions 
of such questions and however difficult some or all of them 
may be. The surplus after paying the sub-mortgagee is paid 
to the original mortgagee, just because the Court has ascertain- 
ed, albeit incidentally, what is due to him and will do wrong 
to keep it back from him and a greater wrong to pay it over 
to the original mortgagor!. Instances where the Court fulfils 
such functions of realising and paying just dues without the 
exaction of a quota, are numerous, a puisnee mortgagee ina 
mortgage suit, prior encumbrancers in cases where properties 
attached are sold free of encumbrances with their consent 
under S. 73, Civil Procedure Code, creditors in administration 
action, etc. On mere petitions bearing a relatively insignificant 
Court-fee the Insolvency Courts adjudicate upon rights of 





1. Footnote: It is doubtful if the mortgagee can draw out the money 
without making himself a plaintiff and paying adequate Court-fee. See Seth 
Bansiram v. Gunnia Naga Aiyar, (1930) 59 M.L.J. 928 and Baraboni 
Coal Concern, Ltd. v. Gokulananda Mohanta Toku 982) 66 M.L.J. 
399: L.R. 61 I.A. 35: I.L.R. 61 C. 313 (P.C.). 
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huge values. The third reason may be that such a view will 
lead to evasion of the payment of Court-fee, fora mortgagee 
may create a sub-mortgage and get the sub-mortgagee to insti- 
tute a suit for a smaller sum, and withal realise his dues. 
Such a course is possible and itis submitted it is permissible 
under the law. A fiscal enactment such as the Court-Fees 
Act ought to be strictly construed and in cases of doubt, 
in favour of the subject. A litigant cannot be called upon 
to pay Court-fees because a particular line of reasoning 
would support the levy; on the other hand, it must be shown 
that the claim for Court-fees comes strictly within the 
letter of a particular section of the Court-Fees Act. It would 
therefore follow that the Court-fee payable in respect of a suit 
on a sub-mortgage should be ascertained with reference to the 
money claimed by the plaintiff in his suit. 
K. Natarajan, 
Advocate. 





In re S. 127 (2) (a), (b) AND (c) Proviso oF THE 
MADRAS ESTATES LAND ACT. 

This Local Act which deals with the relationship between 
the Jandholder and the occupancy tenant prescribes the various 
modes by which the landholder can realise his legitimate rent- 
Chapter VI of the Act which deals with the distraint procee- 
dings in cases where Patta is exchanged or tendered, contains 
the procedure that is to be adopted by the revenue Courts. This 
procedure prescribed for distraint is also made applicable to 
execution proceedings under rent decrees on account of S. 132 
of the same Act. 

S. 127 of the Madras Estates Land Act (as amended by 
Act VIII of 1934) lays down in Sub-S. (2), clauses (a), (b) 
and (c) the procedure for disposal of the sale proceeds. So far, 
though there are verbal changes in the wording of this sub- 
clause, there does not appear any material alteration in law. 
But when we come to the proviso tacked on to these clauses 
(a), (b) and (c) of Sub-Cl. (ii), there is a marked and vital 
change in the wording of the old and new sections. 

In the proviso as it stood prior to 1934, the payment of 
money to the landholder is postponed till after the expiry of 
30 days—the period allowed to the judgment-debtor or tenant 
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to deposit the dues. Under the present section, the period for 
depositing is omitted in the section and is inserted only in the 
Schedule Part B, Serial No. 27, applications under S. 131 for 
depositing and setting aside sale—45 days. Had the present 
proviso (as amended by Act VIII of 1934) referred to the 
period of 45 days—the time now allowed for depositing, etc.— 
there would have been consistency in it. But, unfortunately, 
it is now worded as: 

“ Provided that no payment shall be made to the landholder under 
clauses (a), (b) and (c) until after the grant of a certificate of sale under 
Sub-Cl. (2) of S. 124.” 

The underlined portion is the change that is introduced 
now, whereas in the old one it was “until after the expiration 
of 30 days from the date of sale;” i.e., now, the payment to 
the landholder of his regular dues though realised by the 
Revenue Court is postponed till the grant of sale certificate to 
the auction purchaser. The payment of money to the land- 
holder is made conditional, i.e., till the sale certificate is 
granted ; and this leads, in most cases, to great inconvenience, 
inordinate delay and loss of interest to the landholder and in 
some cases it leads to absurd results. 


When the holding or part of it is put to auction if the 
decree-holder (landholder) happens to purchase, there is no 
difficulty. But when the sale is knocked down on the bid of 
third party, the sale amount is collected by the selling officer 
who transmits it to the Collector. Under Sub-S. (i) of S. 127 
the Court realises its poundage immediately, as this sub- 
section is not governed by the proviso under consideration, 
and the balance is in Court for the benefit of the landholder. 
Naturally the landholder decree-holder applies for payment 
out of his amount after 45 days, the period for confirma- 
tion of sale and to his disappointment his application is 
rejected under the terms of the present proviso which enjoins 
-upon the Courts not to make the payment till after the grant 
‘of a sale certificate which might not have been even applied 
for. Any auction purchaser is entitled to take delivery of the 
‘property purchased in auction within 3 years from date of 
sale as provided for in the Limitation Act. Hence if the auc- 
tion purchaser takes it into his head to apply for the certificate 
after an year or two, all this period the landholder cannot 
take his amount and thus will be put to considerable loss of 
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interest. Besides, he has to come to the Court frequently to 
know whether the auction purchaser has applied for certificate 
and whether it has been granted. 

Another extreme instance which lands us in absurdity can 
be given here. Suppose the auction purchaser gets possession 
of the properties sold in public auction from the judgment- 
debtor himself, outside Court. The purchaser satisfying 
himself with the publication made in the District Gazette as 
per provisions in S. 123 (3) of the Act and having peace- 
fully obtained the possession of the properties sees no neces- 
sity toapply for sale certificate at all. In such a case the land- 
holder decree-holder cannot realise his amount that is in 
deposit in Court. Neither the decree-holder nor the Court has 
any power to compel the auction purchaser to apply for the 
sale certificate after any period. In fact no provision is laid 
down either under the Madras Estates Land Act or in the 
Code of Civil Procedure compelling the purchaser to apply. 
The Zamindar is not entitled to bring the properties to sale for 
the same amount a second time. Thus ‘it is to be seen that the 
Proprietor (decree-holder) is at the mercy of the auction 
purchaser to realise his amount. 

These being some of the practical difficulties that are met 
with frequently in everyday transactions in the Revenue 
Courts, it is really unfortunate, that this should have escaped 
notice of the framers of the Bill. Netther the statement of 
objects and reasons nor the report of the Select Committee 
nor the discussions on the subject, of course, as published, 
show any reason for such a change in this Proviso. 


It is requested that the Legislature or the authorities will 
be pleased to see to avoid this difficulty either by compelling the 
auction purchaser to apply for the certificate within a particular 
period or that the landholder is to be paid after certain time 
to be fixed by Court whether the purchaser applies for a 
certificate or not or in some other way suitable to the parties 
without any detriment to their other rights under the Act. 


Tallapragada Subbarao, B.A., B.L., 
Kovvur. 
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SUMMARY OF ENGLISH CASES. 


BURKE AND MARGOT BURKE, LIMITED v. SPICERS Dress 
Desiens, (1936) 1 Ch. 400: 105 L. J. Ch. 157. 


Copyright—Infringement— Frock of a sketch design—Sketch 
of a frock on alady—Defendants making frocks of that design— 
If an infringement—If copyright in a frock—Copyright Act, 1911, 
S.35, 

Mrs. B was the author and owner of the copyright in an 
artistic work, namely, a sketch depicting a frock worn upon a lady. 
The plaintiff company, of which Mrs. B was the sole director, made 
‘a frock which followed the lines of the dress shown in the sketch 
with the consent of Mrs. B. It was the general practice of the 
company to make the frock from the sketch only for a particular 
customer and not to sell a frock of the same design to any other 
customer. The defendants admittedly made a dress of the same 
design and sold in the market frocks of that design and threatened 
to do so in future also. Mrs. B and the company jointly sued to 
restrain the defendant from infringing their copyright. 

Held, Mrs, B’s design was that of a frock on a lady and that is. 
not what the defendants have done. Mere frock of that genera} 
design is not an infringement. The question may be different if the 
design had been registered under the Act. As for the company, | 
their complaint, is that the frock has been reproduced, but held that 
it is only a work of craftsmanship and not an original ‘artistic work” 
or ‘artistic craftsmanship’ within the meaning of S. 35 of the Copy- 
right Act, 1911. All that the company did was by purely mechani- 
cal processes to produce the article through its workmen. They 
borrowed the artistic qualities of the article from. the inspiration 
of Mrs. B in her sketch and therefore though the craftsmanship 
may be original, it is not an original work of craftsmanship, as the 
artistic element did not originate in those who made the work but 
in Mrs. B. 


Quaere: Whether a frock per se is the subject of copyright 
under the Act, as the frock qua frock goes very little way towards 
gratifying the aesthetic emotions and it is only when it is placed 
upon a lady of the figure and colouring which it is designed to. 
suit, that the frock in that connection may help to gratify the 
aesthetic emotions. 


Bisnor v. DEAKIN, (1936) 1 Ch.-409. 

Local Government Act (1933), Ss. 59, 84—Person elected 
councillor—Convicted and sentenced within 5 years of election—-. 
No election petition—Councillor acting as such for more than 6 
months before petitión— Date on which he so acted’—Meaning of.’ 
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On July 6, 1932, the defendant was convicted of an offence 
and sentenced to more than 3 months without the option of a fine. 
She served that sentence but a period of 5 years had not elapsed 
from the date of that conviction. On Ist November, 1934, she 
was elected to the office of councillor, But no election petition 
was presented within time and therefore it became too late to 
question the validity of the election by S.71. She began to act as 
a councillor even prior to 6 months of this writ by the elector of 
her borough under S. 84 for a declaration that she was disqualified 
from so acting and that her office as such councillor was vacant. 
Sub-S.(1), S. 59 of the Local Government Act, 1933, provides that 
“A person shall be disqualified for being elected or being a 
member of a local authority if he. . . . has within 5 years 
before the day of election or since his election been convicted in 
the United Kingdom. . . . of any offence and ordered to be 
imprisoned for a period of not less than 3 months, without the 
option of a fine” and Sub-S, (1) of S. 84 enacts that proceedings 
under S. 84 on the ground of a person acting as a councillor when 
disqualified shall not be instituted after the expiration of 6 months 
from the date on which he so acted. 


Held, that as admittedly the defendant began to act as a 
councillor from before 6 months of the petition, S. 84 barred the 
action. The date on which he so acted in S.84 means the 
earliest date after election on which he so acts and not the date 
when he last acted. S. 59 only deals with disqualification for 
election but if in fact he has been elected a councillor and that 
has not been questioned by an election petition, S. 59 does not 
disqualify him from acting as a councillor. Applying the canon 
of construction ‘reddendo singula singulis’ what it means is that 
conviction within 5 years before election disqualifies from election 
and conviction after election disqualifies him from continuance in 
office. 





In re Hoover: Hooper v. CARPENTER, (1936) 1 Ch. 442. 

Will—Construction—Bequest “for such person or persons as 
at the decease of my said wife shall be my heir or heirs-at-law 
absolutely”—Wife predeceasing testator—Effect of, on bequest. 

A testator, by his will dated 1901, gave his residuary estate to 
his mother and his wife for their successive lives and after the 
death of the mother to his wife and after her death (if she should 
have survived his mother) “for such person or persons as at the 
decease of my said wife shall be my heir or heirs-at-law abso- 
lutely.”” The testator died in 1934, his wife died before him in 1924 
and the mother in 1909, 

G 
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Clauson, J., held that the testator contemplated the mother 
and wife surviving him and that the gift in favour of the wife was 
contingent on the wife surviving both the mother and the testator, 
and as the date of distribution contemplated was some date after 
his death when his wife having survived him died, and also a man 
cannot intend his heirs to be ascertained during a period in his own 
lifetime, the bequest was not effective. 

Held, by the Court of Appeal (Lord Wright, M.R. and Romer, 
L. J., Greene, L. J., dissenting) that there was an effective gift, 
The Courts lean against an intestacy. The clause means ‘my heir 
at the decease of my wife whether or not I have then died’. It 
may be that he contemplated his wife surviving him but it does not 
follow that he intended his will to take effect only in the event of 
his wife surviving him. ‘If a testator gives property to A for life 
and directs that after A’s death the property shall go, say, to A’s 
issue then surviving, the gift to A’s issue takes effect whether 4 
predeceases the testator or survives him, subject of course to this 
distinction, that if A predeceases the testator, only those of his 
issue who were then living and who survive the testator will take. 
If A survives the testator the class of his issue will remain open 
until A’s death.’ ; 





Drake v. Gray, (1936) 1 Ch. 451. 

Covenanis—Restrictive covenants restricting buildings—Sale 
of portions of lands—Whether run with the land, 

The plaintiff purchased and was the owner and occupier of 
certain lands together with a dwelling house erected thereon. The 
defendant also purchased and was the owner and occupier of 
another piece of land. Both the pieces of land were formerly 
part of a large piece of land which was conveyed to T in 1897 in 
fee simple. By his will T bequeathed all his properties to trustees 
‘to hold in trust for his children. In 1921 the chancery Court 
ordered that the children of T should be at liberty to exercise the 
powers of making partition conferred by the Settled Land Acts so 
‘far as regards this piece of land. The trustees and beneficiaries 
entered into a scheme of partition subject to the restrictions and 
stipulations contained therein. The deed further stated :—“ And 
the trustees do hereby for themselves and their assigns to the 
intent and so that the covenants hereinafter contained shall be 
binding on the lands and premises hereby assured into whoseso- 
ever hands the same may come . . . . covenant with the respec- 
tive parties hereto of the first, second and third parts and other the 
owners or owner for the time being of the remaining hereditaments 
so agreed to be partitioned as aforesaid and not hereby assured 


LXXI] THE MADRAS LAW JOURNAL. 53 


that the trustees their heirs and assigns will at all times hereafter 
perform and observe the restrictions and stipulations set out” in 
the schedule. The schedule stipulated that no house shall be built 
of less than 15,000 feet cubical contents. The defendant put up on 
his piece of landa house of smaller contents and the plaintiff 
brought an action to enforce the restrictive covenant against her. 

Held, that it-was the clear intention that these covenants 
should run with the land, having regard to the words “and other the 
owners or the owner for the time being of the remaining heredita- 
ments so agreed to be partitioned.” The plaintiff is therefore 
entitled to succeed as he is apparently the owner of a part of the 
land and can have the benefit of these restrictive covenants. 





JENNINGS v. STEPHENS, (1936) 1 Ch. 469. 

Copyright—Dramatic performance—Copyright in drama in 
another—Author’s consent not taken to enact the drama—Drama 
before a village women’s institute—O pen only to members—Guests 
brohibited—Any women of the village entitled to membership— 
Drama if ‘in public’—Copyright Act (1911), S. 1, Sub-S. (2). 

The plaintiff was the author of and owner of the copyright in 
a play called “The Rest Cure”. Without the consent of the plaintiff 
the play was performed by a dramatic society of which the defen- 
dant was the president at a monthly meeting of the Dunston’s 
women’s institute. This institute was formed under the rules laid 
down for women’s institutes by the national federation of 
women’s institutes. It had 109 members, the total women popula- 
tion in the village being 1084. At the meeting at which the 
drama was staged, only 62 members were present and no guests 
were admitted as it was made a condition of the performers giving 
the performance that none other than the members of D institute 
should be allowed. Ordinarily members were allowed to bring 
guests at the monthly meetings. The plaintiff claimed a declara- 
tion that this was a performance in public and an infringement 
of his copyright in the play. Crossman, J., held [see (1935) 1 
Ch. 703] that the question was if “there was any admission of any 
portion of the public to the performance of the Rest Cure in 
question, or whether the performance was private; how many 
people were present at the performance; what kind of place the 
performance was in; whether the performance was for profit, and 
whether the performance would attract members of the public who 
would be willing to pay money to see a performance licensed by 
the author, and would induce them not to go to see it”; and further 
held that each case must depend on its own facts, that D institute 
wasa small local society or club, that as only members were 
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admitted at the meeting and guests were specially prohibited, and 
the performance was not for money, it was only a quasi-domestic 
and not a public affair. 

Held, by the Court of Appeal, reversing Crossman, J., that 
the performance was in public within the meaning of S.1, 
Sub-S. (2) of the Copyright Act, 1911. Public means also ‘a 
portion of the public’. The particular portion of the public which 
is meant may sometimes be very small. It is immaterial that the 
performance is gratuitous, or that admission is free or that 
visitors are not admitted, or that the number of the audience is 
limited. The true criterion is the character of the audience. The 
audience here is no doubt limited to members of the institute in the 
village, but all the. adult women in the village could be members 
and were invited to be members. 





Evans v. EMPLOYERS MUTUAL Insurance ASSOCIATION, 
Limitep, (1936) 1 K.B. 505: 105 L.J.K.B. 141. 


Insurance—M otor car—Proposal form containing an untrue 
statement—Accident—Particulars of accident form giving true 
statement—Discrepancy noted by clerk deputed to compare the 
answers and report—Clerk not informing it to higher officers— 
Negligence—Company paying claim—If can repudiate lability 
afterwards. 


On 31st July, 1933, the claimant F signed a proposal form for 
motor insurance. It contained certain declarations in answer to set 
questions put by the insurance company. One of the relevant 
questions was “For how Jong has proposer and proposer’s driver 
(i) held a driving license? (#) had a practical experience of 
motor driving”, and the answer given was “5 years”. A policy 
was issued by the company incorporating the statements contained 
in the proposal form and providing that the truth of the statements 
and answers in the proposal form should be conditions precedent to 
any liability of the company to make any payments under the policy 
and that the proposer should furnish particulars of the accident in 
“Particulars of Accident” forms. On 27th November, 1933, E. 
accompanied by one C and others was driving the car when he became 
involved in an accident which resulted in substantial damage to his 
car, serious injuries to C, and slight injuries to E and his sister. A 
claim was made by E under the policy and claims were made 
against him by C for injuries and by another for loss to their 
property. An inspector of the company called on Æ and took 
the ‘Particulars of Accident’ form duly filled up. To the question 
there ‘How long have you been driving motors’, the answer was 
given ‘six weeks.’ The claim form was sent on to one M, an 
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employee of the company authorised to receive the information 
contained in the form. He in turn handed it to one Mitchell, a 
clerk, to check over the statements in the claim form with those in 
the proposal. To do this was in the ordinary course of Mitchell’s 
duty. He did notice the discrepancy but did not call attention to 
it because he did not consider it of importance. The proposal 
form was therefore untrue in that respect. The company paid 
him the claim amount. Later M found that there was this untrue 
statement and claimed back the amount paid by them to E. 

Held, that as it was established that the duty of investigating, 
comparing and ascertaining the facts had been delegated in the 
ordinary course of the company’s business to Mitchell, the company 
was inlaw bound by his knowledge obtained in the course of 
carrying out the duties entrusted to him in the ordinary course of 
the conduct of such business though he might not have thought fitto 
convey it to higher officers. Knowledge which is to be attributed 
to a company must be the knowledge of some agent or servant. 
The company must therefore be treated as having known the 
contents of the documents and waived the objection. The 
company could not therefore repudiate its liability under the 
policy. 





Tue Kine v. Kent Justices: Er parte COMMISSIONER OF 
Merropotitan Porce, (1936) 1 K.B. 547: 105 L.J. K.B. 201. 

Writ of certiorari—Conviction and sentence by petty sessions 
—Plea of guilty—Appeal to quarter sessions against sentence only 
—Jurisdiction of quarter sessions to quash conviction. 

F was charged with the offence of “stealing and was con- 
victed by the Court of Bromley Petty Sessions, where F pleaded 
guilty and elected to be dealt with summarily. He appealed to 
the Court of Quarter Sessions against the sentence only and notice 
was served on the Bromley justices and C, the complainant. 
Neither of them appeared but the Commissioner of Metropolitan 
Police through his counsel and the detective seargent in charge of 
the case were in Court to assist it if necessary. But the Court 
refused to hear the commissioner as not entitled to be heard and 
without even hearing the seageant allowed the appeal and quashed 
the conviction also. The Commissioner of Police applied fora 
writ of certiorari to set aside this order of wholesale quashing 
as in excess of jurisdiction. 


Held, that the justices of the petty sessions were not parties 
but had the right to appear in quarter sessions if they chose to do 
so. After the passing of the Criminal Justices Act, 1925, S. 25, a 
tight of appeal is given against sentence notwithstanding a plea of 
guilty and on such an appeal the Court of quarter sessions is 
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entitled to deal only with the question of sentence, and it exceeded 
its jurisdiction when, going beyond the appeal which was before it 
for decision, it proceeded to quash the conviction. 





MARCELINO GONZALEZ y Compania S. EN C. v. JAMES 
Nourse, Limirep, (1936) 1 K.B. 565: 105 L.J. K.B. 158. 


Contract—Shipping—Bill of lading—Liberty clause—Liberty 
to tranship—-If refers to transhipment by ocean steamer and not by 
lighters—Practice to discharge cargo into lighters—Validity of —If 
such practice part of the contract—Exception clause saving act of 
God and perils of the sea. 

A cargo of 500 bags of rice was shipped at Rangoon by the 
plaintiffs on a steamer belonging to the defendants under a bill of 
lading for delivery at Havana, “In like good order and condition 
from the ship’s tackles (where the ship’s responsibility shall 
cease)”. The bill of lading contained a clause that the shipment 
was “with liberty to tranship or land and re-ship on board the same 
or any other vessel or vessels” and was subject to the usual excep- 
tions including “the act of God and all and every other dangers and 
accidents of the seas and of navigation of whatever nature or 
kind.” The cargo was to be discharged at a wharf to be designated 
by the then ship’s agents. 


In the course of the voyage the steamer struck a submerged 
object and sustained damage to her rudder which required its 
being drydocked. On reaching Havana, as the defendants’ wharf 
was occupied by some others, the bags of rice were discharged by 
the defendants into lighters. The plaintiffs did not assent to the 
discharge into lighters. The lighters were sunk in a hurricane 
and were destroyed. In an action to recover damages for loss, the 
defendants relied on the exception as the goods were sunk in a 
hurricane. It was found that it was the practice to put the cargo 
into lighters when the wharf is occupied and that the plaintiffs 
were aware of this procedure. 


Held, that where there is a custom of the port, a bill of lading 
is always construed as having been entered into with reference to 
that custom, and unless express words appear in it excluding that 
custom, discharge in accordance with that custom is a proper 
discharge and in accordance with the contract. There is nothing in 
the liberty clause to exclude transhipment into- crafts and restrict it 
to transhipment into another ocean steamer. The contract was not 
broken by their transhipping by the lighters and the defendants 
were not liable by reason of the exception clause. 
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Grec v. PLangur, (1936) 1 K.B. 669. 


Landlord and tenani—Lease of ground floor—Lessor enabled 
to. go through leased premises to repair, etc-—Lessor to make good 
damage to tenant thereby caused—Tenunt a dress-maker—Repair 
to flues and chimneys—Dress. damaged—If damage to dress also 
included in the contract, 

The defendant was a lessee of the ground floor of a big 
building. He was carrying on the business of a Court dress-maker. 
The building was’served by a system of chimneys and flues access 
to which was possible from the defendant’s portion. The lease 
deed provided that the lessee would “permit the lessor or his 
surveyor or agents and workmen. . . . . . to enter the said 
premises . . . . . for executing repairs and alterations of or 
upon the other parts of the said messuage and the sewers drains 
and water-courses gas pipes . . . . , making good all damages 
thereby occasioned”. The plaintiff entered upon the premises and 
carried on operations with the flues and chimneys which scattered 
a lot of soot over the defendant’s stock-in-trade which were 
damaged thereby. The plaintiff claimed rent for which the defen- 
dant counter-claimed with this claim. 


Held, that the cleaning of the flue was a ‘repair’ within the 
meaning of the lease deed and therefore the landlord was bound to 
make good any damage caused thereby. Damage in that clause is 
not limited to damage to the structure but takes in also damage to 
the defendant’s stock-in-trade. The defendant was also under an 
obligation to take all reasonable steps to see that damage would 
not be occasioned by the landlord’s operations and minimised the 
loss. p 


Bruce v, OpHams Press, Limiten, (1936) 1 K.B. 697: 105 
L.J.K.B. 318. ' 

Defamation—Statement making no reference Specifically to 
plaintif —Plaintif alleging it refers to her—Plaintiff should give 
particulars of facts showing that they refer to her. 

The defendants were the printers and publishers of a weekly 
newspaper. The plaintiff brought an action for damages for 
defamation contained in the defendant’s paper, alleging that the 
defendants maliciously caused to be printed the following words 
“ Plane smuggling; The New Racket and it was an Englishman 
who started it. . . , . . .” and that by the said words 
the defendants meant and were understood to mean that the 
plaintiff was constantly engaged for some time past in plane 
smuggling, etc. The defendants applied for particulars in writing 
of the allegation that ‘Englishwoman’ referred to the plaintiff 
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stating the facts and matters from which it was to be inferred 
that the words weré published of the plaintiff, 

Held, that the plaintiff can succeed only by showing that there 
were some facts or circumstances which justified reasonable people 
who read the article in construing the words complained of as 
referring to her. Those facts are material facts and have got to 
be stated with particularity to show that the plaintiff has a cause 
of action against the defendants and to enable the defendant either 
to admit it or to deny it or otherwise plead a defence to it. The 
particulars are therefore to be given. 





Jonn Lane THe Boptey Heap, LIMITED, AND ANOTHER vV. 
ASSOCIATED Newspapers, Lip., (1936) 1 K. B. 715. 

Copyright—Infringement—Newspaper—Publication of a story 
which was an imitation of a copyright story—Publishers, etc., not 
aware that it was such and not suspecting it etther—If liable— 
Extent of damages. 

The defendants’ company was the proprietor and publisher of 
a newspaper. The defendants published one day a story entitled 
“The Gods Decide” written by one S which was found to be a 
colourable imitation of the “‘Interlopers’’ a publication of the 
plaintiffs and in which the plaintiffs had the sole copyright. The 
officers of the defendant company responsible for the editing were 
not aware of the existence of ‘The Interlopers’ and they had no 
reasonable ground for suspecting that ‘The Gods Decide’ would 
constitute an infringement of copyright. S. 8 of the Copyright 
Act, 1911; provides that “where proceedings are taken in respect of 
the infringement of the copyright in any work and the defendant 
in his defence alleges that he was not aware of the existence of the 
copyright in the work, the plaintiff shall not be entitled to any 
remedy other than an injunction ....in respect of the infringe- 
ment if the defendant proves that, at the date of the infringement 
he was not aware and had no reasonable ground for suspecting 
that copyright subsisted in the work”. The plaintiffs sued for 
damages and not for injunction. 

Held, that S.8 did not apply, as to take advantage of it the 
defendants must prove that they did not know that the work ‘The 
Interlopers’ was the subject of copyright, but the paper stated that 
they supposed that ‘Gods Decide’ was subject of copyright but that 
it was in S, so that they suspected that copyright existed in S. 
The plaintiffs were therefore entitled to damages, which is the 
value of all infringing copies of the work at the date of the hypo- 
thetical conversion. The expenses of producing thetnewspaper 
cannot be deducted. 
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Burcoyne v. Rose Bripce CoLLIERY COMPANY, LIMITED, 


(1936) 2 K.B. 1. ; 

Workmen’s compensation—Reference to medical referee— 
Certificate by—County Court Registrar if can remit it back to 
referee for further answers. 


The applicant, who was in the service of the respondent 
‘company as a dataller, sustained an injury in the course of his 
employment, by a piece of metal striking his eye.. In respect of 
this injury, he was receiving compensation for some time. Then 
the employers served on him a notice, under S.12 of the Workmen's 
‘Compensation Act, 1925, containing a certificate to the effect that in 
the opinion of the doctor he had recovered. The workman served 
a counter-certificate. Then the parties applied to the Registrar 
under R. 57 of the Workmen’s Compensation Rules, 1926, to submit 
‘certain questions to the medical referee touching the issue as to 
recovery. The County Court Registrar felt the answers given did 
not conclude the question and sent it back, without consultation or 
‘communication with the parties, to the medical referee for better 
answers, 


Held, that in so remitting the registrar was acting’ without 
jurisdiction. On receiving the certificate from the medical referee 
it was not for the registrar to consider whether the questions were 
or were not properly answered. His duty was simply to inform 
. the parties of its receipt and to allow inspection. He has no 
jurisdiction to inquire into the adequacy of the answer or to 
endeavour to correct any inadequacy. It will be for the County 
Court Judge to satisfy himself whether any answer is ambiguous 
ornot. If he considers it ambiguous he can send it back; it is not 
for the registrar to do so. 


STRANGWAYS-LESMERE v. CLAYTON, (1936) 2 K.B. 11. 

Negligence—Hospital—Patient dying by overdose of paralde- 
hyde—Doctor fixing the quantity to be given—Nurse negligently 
overdosing—Liability of (1) hospital authorities and (2) nurses 
for negligence. 

The plaintiff’s wife was admitted into a hospital for the 
purpose of undergoing an operation for which the plaintiff con- 
tracted to pay. The doctor had directed the administration of 6 
drachms of paraldehyde and it was so communicated to the sisters 
also. The nurses without looking at the bed-card, by mistake, 
administered 6 ounces and the result was the patient unfortunately 
died without recovering consciousness, The plaintiff thereupon 
sued the nurses, the members of the general committee and the 

H 
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trustees of the hospital, for damages under the Fatal Accidents. 
Act and the Law Reform (Miscellaneous Provisions) Act, 1934. 


Held, that the nurses ought to have looked at the bed-card in. 
measuring out the dose and were guilty of negligence and were 
liable; but in the circumstances the hospital authorities are not. 
liable for the nurse’s negligence. The hospital authorities did not 
undertake in any way to administer the doses. The nurses in doing 
that were doing their own work as skilled nurses and not as. 
servants of the hospital authorities. The authorities only under- 
took to supply qualified persons to act as nurses and assistants. 
under the control of the operating surgeon. That duty they had 
discharged and beyond that they did not undertake in any way to 
be responsible for the way in which the doctors or the nurses. 
performed their duties. 


JOTTINGS AND CUTTINGS. 


Culprit—This very ordinary word denoting an offender or 

prisoner has a singular provenance. According to Dr. Bett, who. 
” follows in substance the explanation of Blackstone on the point, the 
word is a combination of two vocables. Ina medieval court of 
justice when a prisoner pleaded “not guilty,” the clerk of the 
Crown would answer “Culpable: prest,” meaning thereby in Norman 
French, “He is guilty and we are ready to prove it.” In time the 
two words became abbreviated into “cul.prit,” which gave us the 
word. In referring to this in his History of the Criminal Law, the 
late Mr. Justice Stephen quotes at length Blackstone’s explanation 
of the word, and adds that now “for some reason which I don’t: 
pretend to understand, as soon as a prisoner pleads ‘not guilty,’ the 
clerk of assize writes on the indictment the word ‘puts’. Does this. 
mean ‘puts himself on the country’ or can it in any way be 
connected with the old ‘prit ?”?” It would be interesting to learn 
when the older forms were departed from and the word “puts” 
substituted. The Oxford Dictionary gives a quotation from Long- 
‘man’s History of ‘Edward III, to the effect that Thomas de 
Berkeley “put himself on his country” and was consequently tried 
by a jury of twelve men.—L.T., 1936, p. 417. 





Cheque.—With regard to this familiar word, Dr. Bett says that: 
it is the same as “check” and appears to have been at first applied to- 
the counterfoil, which keeps a: tally of the amount. He then 
‘proceeds to say: “when you draw a cheque, or check the items in. 
an account, or refer to the Chancellor of the Exchequer, or say 
that some one has had a chequered career, you are using words 
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that all derive from the game of chess, and that all go back ulti- 
mately to an eastern word for a king”—the explanation of this 
latter statement being that the word “check” is really the same as 
the Persian word denoting a king, and that the principal piece has 
given its name to the game. Whether this is so or not the present 
writer must leave it for those to determine who are more skilled in 
the study of words and in the intricacies of the ancient game of 
chess than he can claim to be; but at least this is well known, that 
the word we now spell “cheque” was, tilla comparatively late period 
spelt “‘check”, Down to and including the twelfth edition of Byles 
on Bills the word was spelt “check.” The author of that famous 
treatise liked to stand on the old ways and to retain ancient habits,as 
he incidentally showed when he reproved Mr. (afterwards Lord 
Chief Justice) Coleridge in these solemn words: “Mr. Coleridge, I 
never listen with any pleasure to the arguments of counsel whose 
legs are encased in light grey trousers.” —L.T., 1936, p. 418. 





Lunatic.—This word with its melancholy connotation is, as we 
are reminded by Dr. Bett, ultimateley derived from the Latin 
“luna” the moon; lunatic, accordingly, meaning, in the old belief, 
a person who had come under the supposed baleful influence of the 
moon, lunatics becoming, as was alleged, more and more frenzied 
as the moon increased to its full. No doubt the old superstition 
has long gone, but it has left traces even in Vesey’s Reports of all 
Places. If the curious in such matters will turn to Vol. 7 of Vesey, 
he will find appended to the case of Ex parte Cranmer the follow- 
ing side-note on p. 452: “In cases of lunaey, the notion that the 
moon has an influence, erroneous.” It has an odd appearance, but 
Vesey being a cautious reporter, was not the man to leave anything 
out, and we are grateful for this judicial negation of the supposed 
influence of the moon for ill consequences.—L.T., 1936, p. 418. 





The Budget Tribunal’s Findings —We stated recently (ante 
p. 357) the terms of the Tribunals of Inquiry (Evidence) Act, 1921, 
under which the inquiry into alleged Budget leakage has been 
held. The Tribunal, consisting of Mr. Justice Porter, Mr. Gavin 
Simonds, K,C., and Mr. Roland Oliver, K.C., has now issued its 
Report. The Report is unanimous, and the Tribunal find that there 
wasan unauthorised disclosure by Mr. J. H. Thomas to Mr. Bates 
and to Sir Alfred Butt of information relating to the Budget of 
the present year, and that use was made by each of Mr. Bates and 
Sir Alfred Butt of this information for the purpose of his private 
gain. Such use took the form of insurances on the Stock Exchange 
against a rise in the rate of income-tax andin the tea duty. It is 
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not found, nor apparently is it suggested, that Mr. Thomas himself 
had any share in these gains, or otherwise profited by the informa- 
tion as to the impending Budget which had been communicated to 
him and other Cabinet Ministers by the Chancellor of the Exchequer. 
Mr. Thomas was at the time Colonial Secretary, but he resigned 
before the issue of the Report. The Report expressly exonerates 
from responsibility for the leakage all other Cabinet Ministers, and 
also the officials of the Treasury, and the other Civil Servants and 
‘the printers who, from their position or employment, would have 
confidential information as to the Budget before it was stated to 
the House of Commons by the Chancellor of the Exchequer.—L. 
J., 1936, p. 391. 





. The Report.—We shall not attempt to summarise the evidence 
which has led the Tribunal to arrive at the above findings. It 
consists in the close association of Mr. Bates and Sir Alfred Butt 
with Mr. Thomas, and in the successful insurances which they 
were able to effect. There was, it seems, no direct evidence of 
communication of Budget secrets by, Mr. Thomas, and he had no 
part in the insurances. It is a matter of inference, but the inference 
was assisted in the case of Mr. Bates by his want of candour to the 
Tribunal, and in the case of Sir Alfred Butt by the unsatistactory 
nature of the evidence with regard to his insurances. The effect 
of the evidence and the reasons guiding the Tribunal to its conclu- 
sions are stated fully and clearly in the Report, and those conclusions 
are given briefly, lucidly and unhesitatingly. The Report itself has 
been produced withepraiseworthy despatch. Budget day was 
Tuesday, April 21. Shortly afterwards information of exceptional] 
insurances was received by the Chancellor of the Exchequer, and 
after communication with Lloyds, the Tribunal was appointed on 
May 6. It promptly proceeded with the inquiry, and held eight 
sittings for the public hearing of witnesses from May 11 to May 
20. The lengthy Report has been prepared and submitted to the 
Government, and was available for the public in the Press of June 
3, The Tribunal comment in the Report on the difficulty in which 
they were placed by the nature of the inquiry; there was no 
definite charge as in an ordinary criminal case, and evidence could 
not be confined to matters relevant to a definite charge. Thus, to 
a certain extent it was a roving inquiry. But this want of preci- 
sion has not delayed, nor is it reflected in, the Report.—L.J., 1936, 
p.391. 





The Outcome.---What will be the practical outcome of the 
‘Report it would be premature to say. Some incidental matters are 
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disclosed by the evidence. In`1935 Mr. Thomas was interested, 
with Sir Alfred Butt, in insurances regarding the date of the 
General Election, and received a profit amounting to 6321. 9s. 
It seems undesirable for a Cabinet Minister to engage in sucha 
transaction, but it isa matter for the Prime Minister who nomi- 
nates ministers, and for Parliament. And similarly in regard to 
betting on races. Mr. Thomas received at least one tip—so the 
Report states—from Sir Alfred Butt which made him a heavy 
winner. Betting in itself is not illegal, and the Courts have held, 
perhaps unfortunately, that a partnership in a book maker’s busi- 
ness is not per se illegal [Keen v. Price, (1914) 2 Ch. 98; 83 L. J. 
Ch. 865. Jeffery v. Bamford, (1921) 2 K.B. 351;90 L.J.K.B. 664]. 
In the present case no partnership is suggested, but such 
transactions are inconsistent with the position of a Cabinet 
Minister. Nor, accepting the findings of the Commission as correct» 
is it likely that there will again be a Budget leakage through a 
Cabinet Minister. But one legal outcome of the Inquiry there 
surely should be. Insurances of the nature in question are not 
binding; they are honour policies and are paid as such. Mr. Bates» 
it is announced, has returned the amount of his claims. But the 
law must go further and make it an offence to procure insurances 
in connection with changes of taxation unless an actual business 
interest is involved ; and the whole subject of honour policies should 
be considered. This result there should be; and apart from such 
definite result, the Report should be a warning against any lowering 
of standards of political life—L.J., 1936, p. 391. 





Capital Punishment in the Commonwealth—Convictions for 
murder and attempted murder throughout the Commonwealth, 
over the same period of years, varied from 15 to 38 annually; a 
total of 132 for the years 1928-32. Executions, however, were 
extremely few. Not more than seven executions took place in 
Australia during the five-year period. Under the Criminal Code 
Amendment Act of 1922 capital punishment was abolished in 
Queensland. 


“In the early days of Australia,” says the report, “the penalty 
of death was attached to a large number of offences, many of 
which at the present time would be dealt with in the lower or 
magistrates’ courts. With the growth of settlement and the 
general amelioration in social and moral conditions the list was 
considerably curtailed, and the existing tendency is practically to 
restrict death sentences to cases of murder. It may be remarked 
that in cases of rape, which is a capital offence in some of the 
Australian States, the penalty has been but sparingly inflicted 
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during the last few years. Juries are reported to be loth to 
convict on this charge, owing to the uncertainty whether sentence 
of death will be pronounced”, 

The total expenditure for administration of justice (including 
police) for the Commonwealth dropped from 18s. 9d. per head of 
the population in 1928-9 to 14s. 6d. in 1931-2. The Federal 
expenditure (Commonwealth Attorney-General’s Department) is 
less than a quarter of a million pounds, and in 1932-3 was 197,0701. 

The percentage of crime generally shows a gratifying and 
steady decline.—L. J., 1936, p. 410. 





Lord Darling. —It was with real regret that we heard of the 
death of Lord Darling which occurred on Friday of last week at 
Lymington, Hants, not far from the Forest which he loved. Charles 
John Darling was born in 1849, He was called by the Inner 
Temple in 1874, and in 1885 he took silk and became the “Boy Q.C.” 
of the cartoon. When he turned his attention to politics, he was 
beaten twice at South Hackney by Sir Charles Russell, Q.C.; but 
in 1888 he was successful at Deptford, where he defeated Wilfred 
Scawen Blunt, the poet and breeder of Arab horses. Darling’s 
practice at the Bar was insignificant, yet, in 1897, Lord Halsbury 
made him a Judge of the Queen’s Bench Division, thereby exhibit- 
ing, as Lord Darling observed afterwards, very considerable 
courage. But the new judge soon showed that he was to be far 
more successful on the Bench than he had been an advocate, and 
for twenty-six industrious years he administered justice, some- 
times almost merrily, but always with a very real sense of his res- 
ponsibilities. No lawyer ever thinks of Lord Darling without 
thinking of his wit and occasional flashes of humour. Some of 
his judicial epigrams may, a little, “have smelt of the lamp”, for 
he was not nearly so sudden and sure as Lord Bowen; but he was 
often really “good” for all that. He may sometimes have over- 
-produced in this kind, but he was like those plants which, in the 
right conditions, bloom freely, and are fairly sure of their effect. 
He retired from the Bench in 1923, and the very good work he did 
thereafter on Commissions and as Chairman of Committees, will be 
called to mind by most of our readers. A hard-working, self-con- 
fident, debonair judge, with some gifts to which the out-and-out 
legal mind cannot always lay claim.—L. T., 1936, p. 443. 





Lord Kenyon.—Samuel Taylor Coleridge, whose caustic 
remark about “summer setting in with its customary severity,” has 
often been in one’s mind in recent chilly mornings, has, besides a 
large body of poetry and philosophical work, a little book to his 
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credit, his Table Talk, which for the present writer has a profound 
fascination, so full is it of the learned, the curious and the amusing, 
and to which therefore recourse may be had time and again for 
interest or instruction, Turning it over once again the other day, 
a striking anecdote of Lord Kenyon leapt to the eye—that learned 
judge, of whom Campbell tells us that he was “very acute, very 
deeply learned in his profession, anda very honest man; but it 
was rather humiliating that the successor of such an accomplished 
Scholar as Lord Mansfield should hardly have had the rudiments 
of a classical education”. Campbell also tells us that in the trial 
of the Dean of St. Asaph, on Erskine applying to the court that a 
certain letter should be produced in order to show that the prose- 
cutor was acting vindictively, Kenyon rejected the application with 
the words, “Modus in rebus; there must be an end of things” ! 
Apparently there were several Latin quotations which the Chief 
Justice had picked up, but not appreciating their meaning, he 
usually misapplied them in the most extraordinary way, so much 
so that King George III is said to have advised him thus: “Stick 
to your good law, and leave off your bad Latin”. Of the other 
anecdotes bearing on this that have been handed down to us is 
that which related to his desire to have inscribed on his tomb- 
stone the Latin words for “Death is the gate of life,” 
which appeared thus: “Mors janua vita”. Some one com- 
menting on the grammatical slip was answered by Lord Ellen- 
borough, who insisted that the thing must have been done inten- 
tionally, seeing that to have carved the diphthong would have 
entailed more cost, and that Kenyon could not bear the thought of, 
so parsimonious was he. Despite his classical limitations, however, 
it is agreed that Kenyon made an excellent judge. Even so caustic 
a critic as the late Lord Sumner accorded him in the Dictionary of 
National Biography a high place in the ranks of English judges.— 
L. T., 1936, p. 453. 





A Curious Slip.—It would seem that Kenyon was not only 
shaky in his Latinity but likewise in his history, and it is to this 
that, in his Table Talk, Coleridge directs attention. The incident 
is said to have occurred at the trial of a bookseller for publishing 
Paine’s Age of Reason. In the course of his summing-up to the 
jury, we are told that the Chief Justice mentioned many celebrated 
men who had been sincere Christians, and after ‘having recalled 
‘the instances of Locke and Newton (who both, according to Cole- 
ridge, were Unitarians) proceeded thus: “Nor, gentlemen, is this 
belief confined to men of comparative seclusion, since men, the 
greatest and most distinguished both as philosophers and as 
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monarchs, have enforced this belief, and shown its influence by 
their conduct. Above all, gentlemen, need I name to you the 
Emperor Julian, who was so celebrated for the practice of every 
Christian virtue that he was called Julian the Apostle!” Was ever 
such a perversion of the facts stated from the judgment seat? 
Julian has come down to us not as Julian the “Apostle”, but as 
Julian the “Apostate”, from the circumstance that when he came 
to the throne he proclaimed himself a pagan, and made a great 
effort to revive the worship of the old gods.—L.T., 1936, p. 453. 





An Early Joke of Lord Darling.—It has been said that neither 
as a junior nor as a silk did the late Lord Darling enjoy a large 
practice, but while this is so, even in his earliest days at'the Bar 
he gave evidence of his happy gift of classic allusion which distin- 
guished his career on the Bench when eventually he reached it. 
An-example of this is preserved in the late A. G. C. Liddell’s 
interesting volume of reminiscences entitled Notes from the Life 
of an Ordinary Mortal, in which Liddell tells us that he was hold- 
ing a brief for his friend Charles Crompton in an action before. 
Baron Huddleston on a bill of exchange, a document as to which 
Liddell humorously says that it is “an invention of the devil round 
which is gathered a mass of learning that I never could and never 
shall understand.” Darling was for the plaintiff and Liddell re- 
presented the defendant, who was a black man anda Parsee.. 
Darling proved the bill, and when the defendant went into the box 
a controversy was started as to how he should be sworn. After a 
long wrangle it was. settled that the Parsee was to unbutton his 
waistcoat and take the oath with his hand thrust inside a coloured 
thread which encircled his waist. ‘The thread of the Parcae,” 
was Darling’s witty comment; thus giving-early promise of his. 
future jocular distinction. It was certainly neat and exceedingly 
apropos.—L. T., 1936, p. 472. 





Judicial Pleasantries—While it may not always be wise on: 
the part of the layman to poke fun at our judicial dignitaries, there 
appears to be no rule forbidding eminent members of the Bench. 
indulging in quips at the expense of their learned brethren. It has 
happened thus in the career of the late Lord Darling. Many years. 
ago an allusion was made by Mr. Justice Eve, who, as is well 
known, has a great fund of humour which enables him to throw 
off many-a jest of first-class quality, in reference to an action tried. 
by Mr. Justice Darling in which he had been scintillating—the 
reference being that Court IV (where Mr. Justice Darling usually 
sat) had been providing a kind of music-hall entertainment, It 
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was then the turn of Mr, Justice Darling-to have the lası word, 
which was simply this, “There’s a good deal of the Old Adam 
about Eve”. This was thought exceedingly happy.—L. T., 1936, 
p. 472. 





The Master of the Rolls.—Although we have long been accus- 
tomed to think of the Master of the Rolls as a judge ranking in 
the hierarchy of judicial dignitaries next after the Lord Chief 
Justice, we are once again reminded, by the issue of new rules 
made by Lord Wright, M.R., as to the disposal of unwanted docu- 
ments, of his original function as custodian of the records of the 
courts. Like certain other judicial personages, the Master of the 
` Rolls, whose title has often been a source of wonderment and even 
of amusement to the man in the street, has, during the course of 
the centuries received an accession of dignity and practical import- 
ance. At one time he appears to have been merely the senior 
Master of the Court of Chancery, but as in quainty put by that 
shrewd observe of our legal system, the late Comte de Franque- 
ville, he “devint un personnage considerable, qui siegeait souvent 
avecle Chancelier et qui, a partir du XVIII” siecle, devint un 
veritable juge.” But although he became a judge, he long remain- 
ed in theory a kind of deputy of the Lord Chancellor was not 
sitting. Eventually, however, the notion of his being a mere 
deputy of the Chancellor disappeared, and after being a judge of 
first instance he attained his present position as, in the daily 
routine of the courts, the premier member of the Court of Appeal. 
Lord Wright is the first to hold the office after being one of the 
Lords of Appeal in Ordinary. While, of caurse, his chief judicial 
duties are discharged in the Court of Appeal, his services have 
recently been more than once requisitioned to sit at the hearing of 
appeals in the House of Lords.—S.J., 1936, p. 453. 





The London Court of Arbitration.—Some interesting remarks 
` concerning the functions and activities of the London Court of 
Arbitration were recently made by the Lord Mayor, when he enter- 
tained members of the Court at luncheon at the Mansion House. 
He described the London Court of Arbitration as an excellent 
example of the beneficial results of co-operation between the Cor- 
poration of London Chamber of Commerce. In this co-operation, 
he said, they followed a very old precedent, in the City of London, 
for in the records of Guildhall there was reference to an arbitra- 
tion as far back as July, 1299, and during the fourteenth century 
mention was made of six disputes which were settled by arbitration. 
‘The services of the present court were placed unreservedly at the 
disposal of the commercial community, regardless of nationality. 
Inquiries from foreign countries for copies of the rules were con- 
I 
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stantly received, and during the last three years the court had 
appointed arbitrators in connection with disputes between British 
nationals and nationals of over twenty foreign countries, including 
the United States of America, Austria, France, Germany, Holland, 
Italy, Sweden and Russia. The Chairman of the London Court of 
Arbitration, Mr. F.W. Parsons, said (we quote from The Times for 
this, as also for the former, speech) that the co-operation between 
the Corporation and the Chamber of Commerce had been rendered 
vital and important by the active personal service freely given by 
members of both bodies and also by the financial assistance which 
the Corporation so kindly afforded. He made reference to the 
revision which, in addition to its ordinary work, the court had 
effected in its rules since last year so as to bring them up to date in 
accordance with the Arbitration Act, 1934, and expressed on 
behalf of its members the hope that the Act would remain the 
standard of legislation for commercial arbitration for many years 
to come.—S.J., 1936, p. 454. 


The New Solicitor-General.—In accordance with general ex- 
pectation, and, we believe, to the entire satisfaction of the profes- 
sion, Mr. T. J. O’Connor, K.C., has been appointed Solicitor-Gen- 
eral in succession to Sir Donald Somervell, who becomes Attorney- 
General vice. Sir Thomas Inskip, who, as was noted in our columns 
last week, has accepted the office of Minister for the Co-ordination 
of Defence. Mr. O’Connor, whom before long we shall have to re- 
fer to as Sir Terence, brings to the discharge of his new office the. 
qualities which make for success—in the courts, a wide knowledge 
of law, a persistency and persuasiveness in the presentation of his 
cases, and a pleasing forensic style, and in the House of Commons, 
a critical attitude, the latter a quality which should prove of value 
in the work of legal reform, which still calls for completion. Al- 
though several of the duties which formerly fell more specifically 
to the Solicitor-General, particularly those connected with patents, 
have, by recent legislation, been transferred to the courts, there re- 
mains abundant scope for the new Solicitor-General’s energies; both 
in the courts and in the House. Like the new Attorney-General, he 
is still young in years, with allthe advantages that spring from 
that asset. His assiduous attention to the interests of his constitu- 
ents came out amusingly enough a year or two ago on his making 
an application to the Court of Appeal, then presided over by the late 
Lord Justice Scrutton, for a case to stand out of the list on the 
ground of an important engagement he had in the country. Lord 
Justice Scrutton, in his suavest tone, said: “Would it be indiscreet 
if I were to ask the nature of the important engagement?” ‘Well, 
my Lord,” answered Mr, O’Connor, “I have undertaken to open a 
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bazar in my constituency and I am anxious to keep the appoint- 
ment.” “I am afraid, Mr, O’Connor,” said the Lord Justice, “we 
cannot permit an engagement of that nature to interfere with the 
lists,” and so the application was refused. —S.J., 1936, p. 233. 

Bribery without Corruption.—A recent letter in the Sunday 
Times recalled the story of the Indian litigant who, having been told 
by his counsel that he would certainly lose his case if he sent the 
judge a bribe, prudently sent one in his opponent’s name and won. 
Attempts of that sort, of course, take different judges in different 
ways. One conscientious Irish Judge, on receiving a haunch of 
vension from a baronet whose case was shortly to come before him, 
sent it back with an indignant message, but, subsequently, when he 
related the incident toChief Justice Monaghan, that sage told him: 
“My dear fellow, you should have taken the scoundrel’s haunch, 
eaten it and sent him to gaol for contempt of court.” On 
the other hand, Baron Martin was so amused when a prisoner 
convicted before him tried to play on is sporting proclivities by 
pleading: “I hope your lordship will not be too hard upon me; 
and perhaps your lordship will accept a beautiful gamecock I have 
at home,” that he let him off with a sentence that was not severe. 
But he added: “Mind, you must not send me that gamecock.” A 
Welshman with a case at the Cardiganshire Assizes was once rash 
enough to send Baron Alderson a statement of his case with a £10 
note, and only escaped prosecution by the plea of having acted in 
ignorance.—S.J., 1936, p. 242. 


A Narrow Escape.—A Swedish judge recently had a narrow 
escape when a lawyer who had been discharged from the post of 
Public Prosecutor in the locality of Nykoeping emptied two revol- 
vers in court, killing his successor and a defendant. An assistant 
magistrate sitting with the judge was only saved by the fact that 
he had just lifted up a thick legal tome to consult it. A bullet 
buried itself in the book. Judge Parry had an even more exciting 
experience in Manchester County Court on the eventful day when 
he was compelled to withdraw the certificate of a bailiff there. As 
he concluded his judgment, a barrister on his right rose to make 
an application. He turned his head to ask him to wait a moment, 
and the movement probably saved his life, for at that instant there 
was an explosion and a bullet ran along the side of his jaw tearing 
the muscles. Had he not turned his head, it would have smashed 
his face. A second bullet struck him and athird missed. Then 
‘the frantic bailiff was overpowered, firing, as he fell, a final shot 
that went through the plaster of the wall. The classic instance of 
a narrow escape was the occasion when a prisoner threw a brickbat 
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at Chief Justice Richardson, at Salisbury. Just at that moment he 
happened to bend down, and the missle only knocked off his cap. 
“You see, now,” he said, “if I had been an upright judge, I had 
been slaine.”—S. J., 1936, p. 242. 





Enticement.—The triumph of Lord Reading, K.C., and H. H. 
Maddocks in the enticement case Was even more important, open- 
ing up vistas and causing the practitioner to dream pleasant 
dreams. Does it mean, or does it not, the possibility of an action 
in the K. B. D. for damages for enticement in every or some and 
what number of the great multitude of divorce cases? Can it be 
severed from the damages that a successful petitioner may, in the 
prescribed conditions, claim and obtain in the Divorce Court 
proceedings? 

I have endeavoured to obtain information regarding the 
resurgence or resurrection of the enticement cause of action. For 
many a long year it lay dormant and neglected, regarded by 
practitioners as obsolete or of little fighting merit under conditions 
of modern warfare. 


Then, after the war, someone wrote a short article in the 
Daily Mail calling attention to the old cases, opining that the cause 
of action was still valid, and observing that its efficacy was not 
limited to cases of Man and Man, but was available in contests 
between Woman and Woman. Thereafter “instructions to counsel 
to advise” began to trickle into the Temple, and some of them were 
coldly received. But not all. In time Darling, J., had sucha case, 
which he treated wiih characteristic recognition and humour. 
McCardie, J., and the Court of Appeal put enticement on a firm 
and modern foundation; and now a wife has successfully sued 
Mrs. Margaret Grieve (subject to appeal), the jury awarding 
3,5001. damages against the woman alleged to have enticed her 
husband away from her with consequent loss of consortium and 
the amenities of married life.—L.J., 1936, p. 279. 





“Comether” in the Courts—There will or may be an appeal, 
so nothing may be said of the merits; but there is no doubt that the 
re-establishment of “enticement” cases has indicated great possi- 
bilities and aroused great expectations amongst those who would 
see the Courts fully occupied with good work. 

There are obvious elements in such causes of action calculated 
to arouse the human interest of the ordinary reader. There is 
hope that such cases may be kept on a lofty, romantic plane, with- 
out too many references to bank-books and balances; It is well 
known in the Free State as elsewhere that a man or a woman may 
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have and exercise the power of putting the “Comether” on a 
person of the opposite sex without hope of financial gain; and the 
sinister motive may be void of finance. There is the old Song of 
the Sirens and the Piping of Pan; and we have read how the 
spell worked on children to the tune of the Pied Piper of Hame- 
lin.—L.J., 1936, p. 279, 

House of Lords Appeals. —From the short list of effective 
causes standing for hearing in the House of Lords for the Easter 
Sittings it would seem that the restriction on appeals to that august 
tribunal imposed by recent legislation is having its due effect. The 
list contains only nineteen appeals, of which no fewer than eight 
are from the Court of Session in Scotland, where, as yet, no 
embargo has been placed on appeals similar to that applicable to 
those from the English Court of Appeal. In a fair number of 
cases which have been decided in the last-mentioned court, leave 
to appeal has been granted where the questions of law involved 
have proved to be difficult and obviously susceptible of different 
interpretation, but, on the other hand, a large number of applica- 
tions for leave have been refused. So far as is generally known, 
no refusal of leave by the Court of Appeal has been reversed by 
the Appeal Committee of the House of Lords. At one time, as 
we all know, there was an undue multiplication of appeals, first, to 
a Divisional Court, then to the Court of Appeal, then to the 
House of Lords, but the general curtailment of the right has been 
an eminently wise step. There must be an end of litigation some- 
where, and the terminus for most cases has been decreed to the 
Court of Appeal.— S.J., 1936, p. 333. $ 


A Ministry for Planning.—Speaking recently at the annual 
meeting of the Hampshire branch of the Council for the Preserva- 
tion of Rural England, on the subject of planning on a national 
scale, Scott, L.J., emphasised the need of, first, a supervisory 
control by the Central Government over the operations of local 
authorities to ensure efficiency and co-ordination, and, secondly, a 
thinking centre which would look at the whole problem from a 
national point of view. These two essential parts of the constitu- 
tional machine were, the learned Lord Justice intimated, missing. 
The central authority should conduct a national survey, and be 
equipped with a statistical department in the service of its con- 
structive thinking department. The correlation of planning with 
regard to needs, policy and execution was described as quite vital 
to the national welfare, and it was urged that a Ministry of 
National Planning for this one purpose should be set up now. 
Progress made under existing condicions was recently indicated in 
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these columns on the basis of figures published by the Ministry of 
Health which is, of course, the present confirming authority. 
Those acquainted with the subject, while fully recognising what 
has been done, will be fully alive to the importance of the foregoing 
suggestion, If anything is tobe done in the matter appropriate 
steps should be taken before it is too late.—S.J., 1936, p. 333. 

The Prisons Report—The report of the Commissioners of 
Prisons and the Directors of Convict Prisons for 1934 was issued 
last Saturday as a Blue Book. The report contains some infor- 
mative statistics showing the progress which has been made 
during the past 25 years. Committals for drunkenness fell 
from 54,452 in 1910-11 to 6,838 in 1934. In the same period 
local prisons have been reduced by 30 to 26, annual receptions by 
the remarkable figure of 129,970 to 56,425, and the daily average 
population by 8,588 to 12,238. Changes in treatment include 
the abolition of separate confinement, the introduction of lectures 
and concerts, the improvement of prison libraries, the establish- 
ment of a system of adult education, the introduction of physical 
training, and an extension of the system of men and women 
visitors. In reference to fears expressed in some quarters that in 
the pursuit of new ideals, discipline—described as the necessary 
basis of all penal treatment—has been lost sight of, the Commis- 
sioners state that such a view is not shared by visiting justices, 
experienced prison officers and others well acquainted with the 
facts. “Discipline”, it is stated, “continues to be maintained in H, 
M. Prisons—of a different kind, no doubt, from that of the past, but 
not less effective on that account”. In 1934, the total receptions 
into prison of men numbered 50,649—a decrease of 2,980 on the 
figure for 1933. Decreases are reported in committals by civil 
process (1,837), indictable offences (605), and Borstal detentions 
(61). On the other hand, committals in respect of offences against 
intoxicating liquor laws increased by 219. The receptions of 
women in 1934 numbered 6,076—a decrease of 170 on the total for 
the previous year. Imprisonments for non-payment of fines 
numbered 8,891 in the case of men, and 2,147 in the case of women. 
The former total contains 3,656, the latter 1,489, cases where the 
offence was drunkenness. In connection with the record which has 
been kept since 1930 of the subsequent history of all prisoners 
received on conviction of “finger printable” offences for the first 
time, it is stated that of the 22,062 received into prison for the 
first time during the years 1930-32, 18,226 or 82°6 per cent. had 
not, so far as is known, returned to prison a second time up to the 
end of 1934. The percentage is higher in the case of those 
without previous proved offences before committal to prison, 
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being 86°4 as compared with 76-2 in the case of those with previous 
proved offences.—S.. J., 1936, p. 334. 


Trial by Peers.—The Lord Chancellor made an interesting 
statement on the subject of trial by Peers, when an amendment to 
exclude proceedings for treason from the operation of Cl. 1 of the 
Trial by Peers (Abolition of Privilege) Bill was considered 
recently in the House of Lords. He urged that when it had been 
decided to get rid of the difference between the mode of trial of a 
peer and the rest of the community, it would be a mistake to limit 
it by the exclusion of those cases where it would be of the greatest 
value to have a trial by judge and jury, The learned Lord 
Chancellor intimated that he shared the feeling that one should not 
get rid of an old tradition, however it might have outlived its 
original usefulness, and merely on the ground that it had become 
an anachronism, unless it could be shown that there was serious 
practical inconvenience in its maintenance. But it was pointed out 
that treason and felony were closely intermingled and that in 
modern days treason-felony was the offence for which the indict- 
ment was usually brought, the charge of treason having been 
reserved, since the beginning of Queen Victoria’s reign, for 
persons taken in arms against the State in time of war. Reference 
was made to the important part which political element might play 
in such cases. The graver the issue, it was said, the more likely it 
was to be a matter of political controversy and high political 
passion, and the more unfortunate it would be that the decision 
should be left to an amorphous tribunal which might extend to 
600 or 700 people and which, if the executive were ever so lost to 
a sense of propriety as to bring a prosecution from such party 
standpoint, they could easily “pack” by creating fresh peers. The 
same point was stressed by Lord Sankey, who said that treason was 
a political offence and surely it would be undeniable that a 
political body should be interested with the trial of a political 
offence. A judge had been trained in law and had given up all 
politics. A trial by a judge, with a jury chosen by lot, would 
probably give much more satisfaction. The amendment was 
negatived by 47 votes to 30.—S.J., 1936, $. 374, 


Names and Titles—The Society for Pure English, a body 
whose activities are much to be commended, has just issued a 
tract on “Names, Designations and Titles”, prepared by no less an 
authority than Dr. Chapman, the Secretary to the Delegates of the 
Oxford University Press, which should Prove a boon to all who 
sometimes feel shaky in their information on this delicate topic 
and are consequently often times in fear and trepidation lest they 
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should commit the solecism of employing an incorrect form of: 
address towards some public man or some distinguished lady. In. 
the legal world we are familiar with a considerable variety of 
forms of address as applied to members of the Bench and with the 
fact that changes in these have taken place from time to time.. 
Curiously enough, the lowest in the hierarchy of tribunals in 
England are manned by those who, at least colloquially, bear the 
most august of titles, namely, “Your Worship”, which, as readers 
of “Pickwick” will remember, became degraded into “Your. 
Washup” on the lips of Mr. Grummer. Apart from this unortho- 
dox departure from the correct appellation, students of the changes 
which have occurred in the higher regions of the law cannot fail to 
have observed several which by now have become obsolete. Down 
to comparatively recent times the Master of the Rolls, when he was 
still a judge of first instance, was invariably addressed as “ Your 
honour”, and he was so styled in the reports. Among older prac- 
titioners there were always some who were punctilious in confining 
the term “Your Lordship” to the heads of the various Courts, that 
is, the Chief Justice of the Kings Bench, the Chief Justice of the 
Court of Common Pleas, and the Chief Baron of the Court of 
Exchequer, and addressing the puisnes simply as “Sir”, and it is 
on record that a member of the Bar when about to reply toa 
question put to him by the Chief Justice was asked an additional 
question by one of the puisnes, which led him to say with some 
tartness, “I will answer: you, Sir, when I have replied to his 
Lordship.” To us this seems a remark bordering on impertinence, 
but apparently it was regarded as technically correct. Mr. Foss, 
the learned historian’ of. the Judges of England, told us that at a 
meeting at which he was present he, in speaking to one of the 
judges, addressed him as “Your Lordship”, to be corrected by being 
told that he was entitled to that designation only when on the 
Bench.—S.J., 1936, p. 893. 


BOOK REVIEWS. 


Vepic Basis or Hinpu Law, by P. V. Kane, Esq., M.A., LL.M., 
Advocate, Bombay, 1936 Edn. Price Annas Eight only, 

In Hindu Law, according to original writers, Vedas are 
the highest authority and next to them, come the Smrithis. In fact, 
the latter derive their authority from the presumed knowledge of 
their authors of Vedic texts. If no Vedic text is found in support 
of the prescriptions of the Smrithis, it is assumed that they are 
based on some lost text of the Vedas of which those writers had 
cognisance, Accordance to modern usage, later commentaries, 
Nibandhas and finally usages have acquired an importance much 
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above the original texts and an enquiry into Vedic authority for 
any rule has become a matter of purely academic interest. But 
nobody can deny the value from that point of view of a study of 
those texts and Mr. Kane has done well in drawing attention to 
the wide field afforded by Vedic literature for the study of the 
origin of modern legal rules. It is recognised generally that there 
is very little in the Vedas as we have them, in the nature of direct 
authority on questions of law. Whatever there is—is a matter for 
inference. When, for instance, Indra is asked to take to the Yupa 
as a man to his maternal uncle’s daughter it is inferred, not 
unnaturally that marriage with maternal uncle’s daughter is not 
opposed to Vedic usage or when in the Vedas, Manu is said to 
have divided his Kingdom equally among his sons, the inference 
drawn is that equal division between sons is the rule approved by 
the Vedas. Some of the inferences are fanciful and some, occa- 
sionally, very violent. One that has had very disastrous conse- 
quences on women’s rights is the inference drawn from the text 
about their Nirindriyatwa and the consequent Adayadatwa, Some 
of the inferences by some modern Western scholars are no less 
violent or fanciful. Their readiness to attribute strange or 
barbarous customs to Indians of old days is partly responsible 
for the result, This readiness is matched only by the unfamiliarity 
they exhibit on occasions with respect to very familiar Hindu 
traditions and customs. Mr. Kane has given some instances of 
this tendency. But it is no good finding fault with Western 
scholars for their failure to comprehend the true import of the 
texts, It is up to Indians and Indian lawyers acquainted with 
Sanskrit to study the subject in the light of fheir wider and more 
accurate acquaintance with the Hindu ideas and usages and to 
present a clear account of the origin and growth of modern legal 
concepts. Such a study ‘is no less useful for a history of our 
ethical and sociological concepts. The subject is one of absorbing 
interest and there has been, as yet, no adequate treatment of the 
subject, 





Sreciric Retier Act, by Rai Bahadur M. C. Sarkar, late 
Subordinate Judge, Bengal, sixth edition, 1936. Price Rs. 4-8-0, 

It is now nearly nine years since the publication of the fifth 
edition of Sarkar’s Commentary on the Specific Relief Act and the 
present edition has appeared none too soon. The decisions under 
the Act have accumulated all these years. There are also some 
important amendments such as S.27-A of the Act introduced in 
the year 1929 by the Transfer of Property Amendment Supple- 
mentary Act (XXI of 1929) relating to the part performance of a 
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contract to-lease. The learned author “has incorporated all the 
leading decisions in their proper places as well as the amendments 
of the Act. He has brought the book thoroughly up to date and we 
have no doubt that it will be found useful to the members of the 
bench and the bar. 





Tuer Presipency SMALL Cause Courts Act wiru Nores, by 
Anadinath Sarkar, B.L., published by M. C. Sarkar & Sons, 1936. 
Price Rs. 5. 


This is a useful commentary of the eag Small Cause 
Courts Act. Mr. Remfrey, the Chief Judge of the Small Causes 
Court, Calcutta, has said that the Act is an instance of extra- 
ordinary bad drafting. In such a case, the commentary like the one 
which is well-done and particularly full, explaining the words of 
the Act and referring to the decided cases under the enactment 
will be found to be of special value. The learned author has 
not only annotated the provisions of the Act, but has given the 
rules of practice and procedure in the three Presidency Courts of 
Small Causes of Calcutta, Madras and Bombay. He has also given 
a table of institution fees of the Presidency Small Causes Court of 
Calcutta and other useful information. We have every hope that. 
the book will be found useful by the profession. 

Tue Motor VEHICLE Law oF Inpa, by M.M. Kotasthane, 
B.A., LL.B., second edition, 1936. Price Rs. 4. 

This is the second edition of the book brought out by the author 
on the subject. It is more than five years since the first edition of 
the book appeared. Since then, many new rules and notifications 
have appeared on the subject from time to time. In this edition 
the learned author has revised, re-arranged and ré-written the 
subject-matter in such a way as to render the work thoroughly 
up to date. All relevant decisions have been incorporated in their 
appropriate places. He has dealt with the subject of third party 
risk compulsory insurance which has recently come into pro- 
minence. The Madras Motor Manual is given as part of the book. 
Giving us, as it does, all useful information on the subject it will ` 
be found of great use by the motorists and the public. f 
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' §.85 OF MADRAS CITY MUNICIPALITY ACT 
: (AS AMENDED) ° 

-© ktis proposed to examine briefly whether it is obligatory 
or indeed even competent for the Corporation of Madras to 
proceed to appoint afresh the headsof ‘departments, as a result 
of the recent Amending Act (X of 1936). Are there at pre- 
sent any vacancies in the offices mentionéd in S. 85 as amended 
and is the Corporation obliged statutorily or otherwise to act 
under S. 85, on pain of losing’its rights’ of appointment under 
S. 87, cl. (3)? It is urged that the coming into force of the 
Amending Act operates proprio vigore, to create vacancies in 
the six offices enumerated in S. 85'as amended and itis the 
right, nay the duty of the Corporation to appoint those officers. 
It is difficult to see what legal justification there’ is, for this 
view, in the provisions of the Act, even’as amended. Admit- 
tedly there is no particular provision in the Amending Act 
which expressly provides that the existing heads of depart: 
ments cease to be such or even as employees-of the Corporation 
on the act coming into force. Nor have any-legal steps been 
taken to terminate the existing tenure of these officers either 
by the procedure laid down by S. 86-of the Act or otherwise 
in accordance with law. How then do they cease to bè 
officers under the Corporation? The present Act X of 1936 
is only an amending Act and it has not repealed the whole of 
the previous Act IV of 1919. The Corporation’ of Madras, 
under the old Act of 1919 which was a body corporate 
under S. 5, cl. (2) still continues as such notwithstanding the 
amendment of S. 5, cl. (1). The mere enlargement of the 
Council and its new composition with largér members do not 
inlaw operate to bring into existence a new legal ‘persona 
different from the previously existing one. There has been no 
statutory abolition of the old “body corporate’. Indeed if 
the other view is right, logically, not only the present office- 
holders (heads of departments) but the entire corporation 
staff of employees. should be deemed to have been discharged 
from their employments asin the case of the Taluq Board 
employees consequent on the abolition of the Taluq Boards. 
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The servants and employees of a defunct corporation cannot 
be regarded as servants and employees of a new statutory 
corporation in the absence of fresh employment by the latter 
after it comes into legal existence. That apart, reference may 
be made to the provisions of S. 18 of the Madras General 
Clauses Act (I of 1891) with reference to the case of Acts 
repealing and re-enacting with or without modification all or 
any of the provisions of a former Act. In such cases all 
appointments made and engagements entered into under the 
provisions so repealed are to be deemed to have been made 
and entered into under the provisions re-enacted, so far as the 
same are consistent with the re-enacted provisions. 

We have next to examine if the offices enumerated in the 
amended S. 85 are all or any of them new offices created by 
the Amending Act so as to necessitate an initial appointment to 
the same. Three of the six offices mentioned are old ones 
even in name. Three more are introduced in the section but 
even here, the additions are merely of existing offices (hitherto 
filled in by appointment by the Commissioner). The only 
effect of the amendment is to make the Council itself the 
appointing authority with reference to these three offices also 
and also to embody statutorily in conformity with previous 
practice that those officers too are heads of departments. There 
appears to be no justification legally to regard all or any of the 
six offices as new creations under the amending Act waiting to 
be filled up by proper appointments. Nor can the other changes 
in the tenure of the six offices referred to—such as the change 
of the authority that can remove the officers. Vide S. 88, 
cl. (1), nor the revised limits of the scale of salary. Vide 
S. 85, cl. (b)—either separately or jointly, operate in law to 
make the offices new ones. The real test is whether there is 
any change in the nature and function of the duties to be dis- 
charged thereunder. Judged by this test, the six offices are old 
existing ones and the incumbents of those offices ¢annot in law 
be deemed to have automatically ceased to be the respective 
office-holders merely because of the amendments in S. 5 and 
S. 85 of the Act. 

It is however a different question whether and what steps 
the Corporation can take legally and in strict compliance 
with law to effect a reduction of their salaries but not so as to 
offend against S. 85 as amended. 
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With great regret, India like the rest of the British Empire 
parts from King Edward who laid down Sovereignty, 
exemplifying in that very act the law-abiding spirit of the 
British people. The essential humanity and wide knowledge 
of men and affairs of King Edward gave promise of a reign 
of the greatest usefulness. But Providence has ordained 
_ otherwise. 

The great anxiety felt by all the political parties in 
‘England for the speedy and peaceful solution of the question, 
‘the restraint that the entire journalistic world in England 
placed upon itself during the period in spite of all temptation 
and the fact that the situation was regarded as constituting a 
‘first rate crisis shows that Sovereignty is still a highly valued 
“part: of the British constitution being in truth, the main, 
if not the only, cementing force between the otherwise loosely 
connected bodies known as the Dominions, The way in which 
the Irish Free State has made use of the occasion illustrates 
the fissiparous potentialities of the situation if it had been 
allowed to grow out of hand. 

The ideal of British Empire which is put into practice . 
by the Statute of Westminster so far as the ‘self- -governing 
dominions are concerned is a willing partnership of free 
nations based on nothing more than mutual trust and goodwill 
and Sovereignty’s great part is to serve as a living symbol 
of that unity. Knowing of the part that sentiment plays in 
the affairs of men, it is no wonder that the efficiency of that 
symbol is one of the important factors that make for the 
stability of the Empire. 


We dutifully welcome the new Sovereign whose devotion - - 


to duty is well-known, and trust and pray that his reign may 
witness the entry of India into that partnership of free nations 
based upon mutual trust and goodwill. 





J 
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CAN A SURVIVING COPARCENER SUE ON A PRO- 
MISSORY NOTE WHEREIN THE DECEASED 
COPARCENER IS THE PAYEE? 

BY 
A. VENKATANARSU, VAKIL, RAJAHMUNDRY. 


This question has assumed considerable importance by 
reason of the ruling of the Bombay High Court in Kamala 
Kant v. Madhavji! holding that he cannot. Does this ruling 
lay down the correct law? 

The facts of the case may be briefly stated. The plaintiff 
and his father lived as members of a joint Hindu family till 
the father’s death. Two promissory notes were taken in the 
name of the father, but the moneys lent were, in fact, from 
the family funds. The father died leaving the son the sole 
surviving coparcener and the son became entitled to recover 
the sums due under the pronotes. The son sued for a sum of 
Rs. 60,000 and odd, basing his claim on his right by survivor- 
ship. He had urged an alternative claim as his father’s heir, 
but when compelled to elect between the two claims, he preferr- 
ed the former. Wadia, J., sitting on the original side dismiss- 
ed the suit on the ground that the plaintiff had no right of suit. 

At the conclusion of the trial, plaintiff’s counsel asked for 
time to enable the plaintiff to obtain a succession certificate, if 
necessary, but the judge refused to grant time for the reason 
that the cause of action would be altered. 

It is difficult to see how the plaintiff could have obtained 
a succession certificate on the facts of the case. In respect of 
joint family property in which his father was jointly interested 
along with himself during his lifetime, he is not his father’s 
heir. No estate of the father’s passed to him by succession. 
An interest of his father’s in certain property, which was 
incapable of definite ascertainment tilla partition had taken 
place, came to be vested in him since he out-lived his father. 
Given a case where there is unimpeachable evidence to show 
that the father and the son continued joint till the father’s 
death and that the pronote was takenin the father’s name in 
respect of moneys lent from the family funds, it would be im- 
possible for the surviving son to advance a case of heirship and 
ask for the issue of a succession certificate. 


—_— aaaaaaaaaaaaaaaaaaŘŘssŘeeIIeS S 
1. AJR. 1935 Bom. 343: 37 Bom. L.R. 405. 
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In Mathura Prasad v. Durgawati! the petitioner alleged 
that he and his deceased brother lived as members of a joint 
family and prayed for a succession certificate in respect of the 
` deceased brother’sestate. The petition was dismissed on the 
allegations contained therein, as no succession certificate could 
be granted in respect of joint family property. 


There would be practical difficulties in enforcing a claim 
of this nature on the basis that the survivor is heir to the 
deceased coparcener. Where two brothers live as members 
of a joint family and one of them dies leaving his undivided 
brother and a daughter’s son, the surviving brother cannot 
seek to recover the amount due under the pronote, on the 
footing that he is the nearest heir to the deceased. For if 
heirship had to be determined the daughter’s son would be a 
preferential heir to the brother. The daughter’s son cannot 
recover the amount, as the pro-note, being joint family pro- 
perty, passed to the surviving brother, and there is nothing for 
him to claim as heir. 


The plaintiff cannot therefore succeed on the basis that he 
is his father’s heir. He must succeed as surviving coparcener, 
or not at all, 


The. difficulty arises in trying to reconcile the highly 
technical rules of the Law Merchant as embodied in the 
Negotiable Instruments Act with the aneient customs and 
traditions of the law of the Hindu joint family: 

“ According to the Law Merchant no person could be sued unless he 
appeared as party by name or designation on the face of the instrument, nor 
could any person sue unless he were named therein as payee-promisee, 
or unless he had become entitled as endorsee or bearer.” (Vide Leake on 
Contracts, p. 337), 


On the other hand, under the Hindu Law, cases frequently 
arise where either persons who do not figure as promisors 
are sought to be made liable (members of the joint family 
where the note is executed by the manager for family neces- 
sity, or sons of a Hindu father when the note is executed for 
non-immoral purposes) or persons whose names are not 
disclosed as promisees on the note, seek to recover moneys 
due thereunder (persons like the present plaintiff, or a 
coparcener to whose share, on partition, fell a pronote exe- 
cuted in favour of another coparcener). 

ss 

1, (1914) 24 LC. 182. 
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The important sections of the Negotiable Instruments Act 
bearing on the question at hand are Ss. 8and 78. S. 8 defines 
the term “holder” : 

“ The holder of a promissory note . . . . means any person entitled 


in his own name to the possession thereof and to receive or recover the 
amount due thereon from the parties thereto.” 


S. 78 reads thus: 
. Payment of the amount due ona promissory note 


Gf, corte must, in order to discharge the maker or acceptor, be made to 
the holder of the instrument.” 


It is argued from these two sections, that a person whose 
name does not appear as a promisee in a pronote, and who is 
not the assignee or endorsee thereof, isnot a holder and pay- 
ment to him does not discharge the maker. Conversely, it is 
argued, no person whose name is not disclosed as promisor on 
a note, e.g., undisclosed principal, can be made liable there- 
under. There would be no difficulty where representation to the 
estate of the deceased has been obtained, as the representative 
is under law supposed to be standing in the shoes of the deceas- 
ed and capable of enjoying all the rights which the deceased 
enjoyed. The question arises, how can a surviving coparcener 
who is neither the payee nor the endorsee under the note, nor 
a representative of the deceased, be said to be the holder of the 
note capable of giving a valid discharge? 

` A solution of the above difficulty has been attempted in 
Krishnanand v. Raja Ram! where the judges suggest that the 
entire joint family should be deemed to be party to the pro- 
note. Where the manager had executed a pronote, ostensibly 
in his name but really on behalf of the family, the entire family. 
should be deemed to be promisor though only the manager’s 
name appears as such. It should also follow that where a pro- 
note is taken, ostensibly in the name of the manager but really 
on behalf of the family, the entire family should be deemed to 
be the promisee capable of suing thereon. The adoption of 
this theory on a broad scale, however, would seriously hamper 
the easy negotiability of these instruments, which pass readily 
from hand to hand, and which are expected to disclose on their 
face, the person responsible for and the person entitled to 
payment. To say that a body consisting of an indefinite 
number of persons, some born and some perhaps in the womb, 
should be taken to be either the promisor or promisee under a 





1.: A.DR, 1922 ‘All. 116, 
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pronote, would be to modify the Law Merchant beyond 
recognition. 

Apart from Hindu Law, undisclosed principals or real 
owners of pro-notes standing in the name of others, are not 
permitted to raise an action thereon, nor is payment to such 
persons a valid discharge of the obligation under the note. See 
Subba v. Ramaswamil, Harkishore v. Gura2, Pakiathammal 
v. Vaiyapuri8, Chinna Kuzhandai v. Kuzhandai V eeraswamyt 
and Korupolu v.. Mammuluris, l 

A way out of this difficulty has been found by permitting 
creditors who had lent moneys to joint families on a note 
executed by the manager, to sue the manager on the notę, and 
the other members of the family on the debt. (Vide Krishna 
Aiyar v. Krishnaswamié and Krishnanand v. Raja Ram’.) The 
ruling in Vithalrao v. Vithalrao8’ recognises the same principle. 
The ruling in Krishnanand v. Raja Ram’, referred to above, holds 
that the other members of the family are liable on a suit on thé 
note itself, on the assumption that the entire family, through 
its manager, is promisor therein. Shepard, J., in the Full 
Bench case quoted above, Krishna Aiyar v. Krishnaswamis, 
draws an analogy between the Hindu Law liability of the 
family members and the husband’s’ liability, under English 
Law, on a‘pronote executed. by the wife before marriage. 
(Restricted by the Married Women’s Property Act to the 
extent of the property acquired by the husband through the 
wife.) If in one case, he argues, liability could be enforced 
against a person who is not a party to the note, it could as well 
be enforced in the other. Ramesam, J., in Gopalu v. Kothanda- 
rama? lays down that where a note is taken in the name of a 
member of the joint family the entire family could sue as 
promisee alleging that the debt in fact belonged to the family. 
He also holds -that where in a partition, the note fell to the 
share of a person, other than the promisee that person could 
maintain an action on the note. 

The splitting of the cause of action into two, one ʻon the 
note and one on the debt, is not strictly correct where, as-in 





1. (1906) 16 M.L.J, 508: I.L.R. 30 Mad. 88 (F.B.). 
2. (1930) I.L.R. 58 Cal. 752: A.I.R. 1931 Cal. 387. 


3. A.I.R. 1935 Mad. 880. 4, A.LR. 1935 Mad. 312. : 
5. A.LR. 1934 Mad. 391. 6. (1900) I.L.R. 23 Mad. 597 (F.B.). 
7. A.LR. 1922 All. 116. 8. A.LR. 1923 Bom. 244. 


9. A.IR. 1934 Mad. 539. 


84 THE MADRAS LAW JOURNAL. [voL. 


money-lending transactions, in which the debt and the note are 
contemporaneous, the creditor can rely on the note alone. The 
recent ruling of the Madras High Court in Ramasami Pillai v. 
Murugiah Padayachi! declares that, under such circumstances, 
there is only one cause of action, that on the note. 


But these rulings have no direct bearing on the application 
of the rules of the Law Merchant without prejudice to the 
rules of Hindu Law. The rules under the Negotiable Instru- 
ments Act are clearly of foreign import, but the rules of 
Hindu Law are of indigenous origin. The latter therefore 
influence the acts of the people in a greater degree. Itis 
submitted that where there is a real conflict between the two 
branches of the law, the rules of Hindu Law should be applied 
in preference to the rules of the Law Merchant. l 


The learned Judge, in the Bombay case, refers to autho- 
rities (some of which are referred to supra) laying down that 
undisclosed principals could not sue or could not be sued on 
promissory notes. With all respect, these rulings do not settle 
the vexed question whether the sections of the Negotiable 
Instruments Act could be so interpreted as to defeat the provi- 
sions of the law applicable to Hindu joint families. 


On the identical question which came up before the Bombay 
High Court, there are rulings of the Madras High Court, which 
take a contrary view. These rulings were apparently not 
brought to His Lordship’s notice. (Vide Varadarajulu v. 
Velayuda?, Arunachallam v. Jagannatha’ and Pichatkuttia v. 
Renganadan‘.) These authorities hold that a surviving co- 
parcener can maintain an action on a pronote in favour. of a 
deceased coparcener, without producing a succession certificate, 
and even though the note does not disclose ex facie that it was 
joint family property. [The view of Sir John Wallis in Salem 
Town Bank, Lid. v. Ramaswami Aiyar5 to the contrary has not 
been followed.] See also The Chief Commissioner of Income- 
tax, Madras v. The Eastern Extension Australasia and China 


Telegraph Co., Lid.é 





1. (1935) 70 M.L.J. 267: LL.R. 59 Mad. 268 (F.B.). 
2. ALR. 1925 Mad. 1160. 3. A.LR. 1926 Mad. 1188. 
l -4 (1915) 28 I.C. 490. 
5. (1909) 27 M.L.J. 236. 
6, (1921) 40 M.L.J. 560: LL.R. 44 Mad, 489 (S.B.). 
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Wadia, J., is of the opinion that the analogy of the Official 
Assignee being permitted to sue ona pronote in favour of the 
insolvent does not apply to the case of the surviving coparcener. 
If the assignee or the receiver could sue on the note without an 
endorsement or assignment by virt of the provisions of the 
Insolvency Acts, it passes one’s comprehension on what prin- 
ciple the surviving coparcener who comes to enjoy the 
beneficial interest under the note, by operation of Hindu Law, 
is to be debarred from suing thereunder. The entire law of 
the land is not codified, and the codified law has not greater 
binding force than the uncodified law. If the assignee could 
stand in the insolvent’s shoes and the representative in the 
shoes of the deceased owner, the one under the Insolvency 
Acts and the other under S. 2 (11), Civil Procedure Code, it . 
stands to reason that the coparcener in whom the interest of 
the deceased comes to be vested by operation of the Hindu 
Law as to survivorship should have a similar right. If the 
plaintiff could be deemed to be the holder of the instrument by 
operation of law he would be the person entitled to sue thereon, 
and to give a valid discharge in respect thereof. 





SUMMARY OF ENGLISH CASES. 


Lorp Mayor, ALDERMAN AND CITIZENS OF THE CITY OF 
MANCHESTER v. MARKLAND, (1936) A. C. 360. 

Negligence—Statutory authority for supplying water—Burst- 
ing of a pipe—Delay in repairing—W ater forming a pool on road 
—Freezing of—Skidding of motor car on the ice—Car knocking 
down a man there—Widow of deceased—Claim under Fatal 
Accidents Act, 1846—If corporation liable. 

The Manchester corporation were the statutory water under- 
takers to the Borough of E. As such undertakers they owned a five 
inch main running the length of the road. On one Thursday a 
burst occurred in the lead service pipe of the corporation. Asa 
result of it water was forced up on the surface of the road and 
formed a pool. This was not noticed by the corporation. It 
remained like that for 3 days and on Saturday evening there was 
a sudden and severe frost which froze the pool. A car coming 
that way skidded on the ice and knocked down a passenger who 
was descending from atram car and killed him. In an action 
against the owner of the car and the corporation by the widow of 
the deceased, 


Heid, that there was no negligence or want of care on the part 
of the corporation either in the laying of the pipes which burst or 
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in the maintenance of that pipe but they had a duty to take all 
reasonable precautions to secure that leaks in their system should 
be brought to their knowledge and be repaired with promptitude 
and they failed in that duty. For bursts of this kind the corpora- 
tion relied entirely on the chance of some policeman or road 
officer or other servant of another authority or some householder 
or other person giving them information and had not taken precau- 
tions themselves and as such were liable for negligence. The car 
owner was not to blame and therefore he cannot be held liable for 
‘the accident, 

Lonpon AND Norts Eastern RAILWAY Company v. County 
COUNCIL OF THE NORTH RIDING oF YORKSHIRE, (1936) A.C. 365. 

Railway Company—Public highway—Line of railway crossing 
_ highway—Statutory duty of company to put up a bridge and a road 
over the line—Road over the bridge so put up and its approaches— 
If obligation to repair the road also on the company—Great North 


of England Railway Act, 1837, S.31—Railway Clauses Consolida- 
tion Act, 1845, S. 46, 


S. 31 of the Great North of England Railway Act, 1837, enacted 
“that in all cases in which the Railway by this Act authorised to be 
made shall cross any Turnpike Road or public Highway (except 
such as are hereinafter mentioned) shall be carried over the said 
Railway, or the said Railway shall be carried over the said Turnpike 
Road or public Highway at the expense of the said company, by 
means of a bridge, where not otherwise provided by this Act, or 
such construction as js in this Act mentioned.” S. 46 of the Railway 
Clauses Consolidation Act, 1845, practically reproduced S. 31 of 
1837 Act. L. & N. E. Ry. Co. succeeded the G. N. E. Ry. Co. An 
ancient public carriage way which existed as a public Highway 
before 1837 became a county road by Local Government Act, 1929 
and the County Council are made liable for its maintenance and 
repair except in so far as that liability has been imposed upon the 
Railway Co. Part of the L. & N. E. Ry. Co.’s main line crosses 
the road. The road was carried over the railway by a bridge and 
the approaches thereto. This was done under S. 31, etc., of 1837 
Act. In 1932 the bridge and its approaches were in a bad state 
of repair and the question was if the Railway Co. or the County 
Council were liable for the repairs. 


Held, the roadacross the railway is included in and forms 
part of the bridge. The company were under an obligation initial- 
ly to construct at their own construction not only the bridge but 
also the roadway upon it at all points where the public highway 
had to be carried over the railway. The enactment admittedly 
imposes upon the company a continuing obligation to maintain at 
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their own expense the structure of the bridge in.all time coming. 
The obligation equally extends to the maintenance of the roadway 
which the Railway Co. were admittedly bound to construct on the 
bridge. Though there may be no express words imposing an 
obligation to repair or maintain anything which by the statute 
the company is required to construct, the courts easily imply such 
an obligation where a body by statute authorised in that behalf 
has for its own purposes interfered with a public road. 


In re WituiAMs: WILLIAMS v. TEMPLETON, (1936) 1 Ch. 509. 

Will~-Construction—Direction to trustees io set aside fund 
sufficient to produce 1,0001. without deduction of income-tax— 
Meaning of. 

A testator directed the trustees under his will to “set aside out 
of my residuary trust estate and the investments for the time 
being representing the same such proportion thereof as shall be 
sufficient together with any provision in that behalf whether by 
deed or by will or codicil which may be made by my said wife to 
provide an income of 1,000/. per annum (without deduction of 
income-tax) and shall pay such income to my said wife during her 
life, etc.” The question was raised whether the amount to be set 
aside under this clause was such sum as after deduction of income- 
tax at the current rate was sufficient to produce the clear yearly 
sum of 1,000/. or such sum as was sufficient to produce the gross 
sum of 1,000}. Luxmoore, J., held that “without deduction of in- 
come-tax” was used as the converse of “with deduction of income- 
tax” and that therefore the sum which wa’ to be set aside was 
such sum as would produce by its income a 1,000}, before any 
income-tax was deducted from it. 


Held, on appeal that Luxmoore, J.’s view gives no effect to the 
words “without deduction of income-tax’, Those words mean 
that a clear net sum of 1,0007. is to be available to the wife and 
that no deduction of income-tax is to be made from it. 

Inre Ray’s Witt Trusts: In re Ray’s Estate: PUBLIC 
TRUSTEE v. Barry, (1936) 1 Ch. 520. 


Will—_Nun—Gift by, to abbess of convent at time of testa- 
triz’s death—Altested by two nuns—One of the attesting nuns 
becoming abbess by date of will—If gift in favour of abbess invali- 
dated thereby. 

A testatrix, a nun in a convent at W, executed a will on 14th 
November, 1932, whereby she gave all her property to the person 
who, at the time of her death, shall be or shall act as the abbess of 


the'convent absolutely. The will was attested by two nuns of the 
K 
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convent, B and C, both of whom were nuns at the date of the will. 
The testatrix died on 28th July, 1935. By that date one of the 
attesting witnesses had become the abbess and was the abbess on 
the date of the will. The question was if the gift failed by reason 
of that fact under S. 15 of the Wills Act, 1837. 

Heid, that it was a gift to the official abbess as an addition to 
the funds of the institution and she was to deal with and administer 
the same by virtue of her office and for the office. It is a gift to the 
abbess, qua abbess, for the purposes of the convent and not a gift 
to the abbess personally. There can be no objection to the validity 
of the gift arising from the fact that the abbess who receives the 
gift as trustee attested the will because she obtains no beneficial 
legacy to herself within the terms of S. 15 0f the Wills Act. 





oe In re CoLEMAN: Pusric Trustee v. Coreman, (1936) 1 Ch. 

Will—Construction—Prior bequest void for remoteness—Sub- 
sequent bequest—Vested and not contingent—Independent of 
first bequest, though subject to it—If invalid. 

By his will a testator gave the residue to five of his sons of 
whom W was one, and as for W’s share the will directed that the 
trustees should apply the-income during W’s lifetime upon certain 
discretionary trusts and after his death should hold the income 
during the lifetime of any widow whom he might leave in favour 
of that widow and all or any of his children, and, after the death 
of such widow W’s share was to be held upon trust for his sons 
attaining 21 and daugitters attaining 21 or marrying. W died in 
1934 leaving a widow and he had 2 sons who had attained the age 
of 21 years in his lifetime. 

Held, that the trust in favour of W’s widow was void as 
offending the rule against perpetuities as W’s widow might be a 
person born after the death of the testator. 

In re Blew, (1906) 1 Ch. 624, followed. 


But that does not invalidate the gift to W’s children as it is 
indefeasibly vested within the perpetuity limits, though it may fall 
into possession at the termination of a prior interest which is void 
for remoteness, The mere fact that a limitation follows upon a 
prior void limitation is insufficient to invalidate it, where the 
operation of the limitation which it is sought to impeach is wholly 
independent of the earlier trust, though intended to be made 
subject to it. In re Abbott: Peacock v. Frigout, (1893) 1 Ch. 54, 
distinguished. In re Canning’s Will Trusts, (1936) 1 Ch, 509, 
followed. 


— 
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Spink (BourneMoutTH), Limirep v. Srinx, (1936) 1 Ch. 
544. 

Companies Act, 1929—Private company—Life director and 
manager—Agreement by director with company to resign in consi- 
deration of a cash payment—Agreement not to carry on similar 
business for 5 years in the vicinity—Agreement to sell his shares 
to another director—Payment made by cheque drawn on the com- 
pany’s banking account—Agreement whether invalid, 


The plaintiff company was incorporated as a private company. 
The defendant held 325 ordinary shares therein, his wife 175, 
J 350 and J’s wife 150 shares. One 4, a director, held all the 
preference shares and 1,000 ordinary shares. J and the defen- 
dant D became permanent directors for life and also became joint 
managers. Asa result of certain disputes, D, J and the company 
entered into a written agreement under which it was agreed 
(1) that in consideration of 1007. paid by the company, D should re- 
sign his directorship and managership, and that he should not for 
5 years from that date carry on or assist in carrying on similar 
business within a radius of 10 miles, and (2) that he should 
transfer his shares for 250}. The company agreed to release all its 
claims against him, The shares were transferred and the amounts 
of 1002. and 2507. were paid by cheques drawn on the company’s 
banking account. D intended to enter service in a similar company 
carrying on business within the 10 miles radius and thereupon the 
plaintiff company brought an action to restrain him from com- 
‘mitting a breach of the contract. It was pleaded that the agreement 
was invalid as in the nature of an agreement between an employer 
and employee and made, not when the employee is entering the 
service of the employer, but on his leaving. 


Held, it is not invalid. It is not an agreement between an 
employer and employee but a case akin to a partner in a business 
going out of that business and entering into an agreement at the 
end of the partnership. Even as one between an employer and 
employee, the covenant was not wider than was necessary for the 
employer’s protection and was not invalid though made on the 
termination of the employment. f 


In re THORNBER: CRABTREE v. THORNBER, (1936) 1 Ch. 570. 

Will—Annuity to mother of testator—Residue—Annuity to be 
paid to wife out of its income—Capital residue and surplus income 
to be accumulated for children of testator—Testator dying without 
issue—E ffect of on direction to accumulate, etc. 

A testator bequeathed to his mother an annuity of 52]. and 
after certain other bequests directed that the residue should be 
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sold and out of its income, a sum of 10/. per week should be paid 
to his wife for life and the surplus income should be accumulated ` 
by investing it with the capital as an accretion to the capital during 
the life of his wife or for a period of 21 years from his death 
(whichever is shorter) and at the end of that period to be given 
over to the children-of the testator. The testator died without 
issue and the question was raised whether the trustees should, 
during the period specified for accumulation, accumulate any 
surplus income of the estate. 

Held, that the class of persons for whom these provisions 
regarding accumulations were inserted does not and never did exist. 
The provisions therefore never became operative or effective and 
the property is to be disposed of without regard to the inopera- 
tive provisions as on intestacy to that extent after making proper 
provision for the mother’s annuity. In re Sullivan: Dunkley v. 
Sullivan, (1930) 1 Ch. 84, followed. a 





“Wire v. O’Franacan, (1936) 1 Ch. 575. 

Contract—N egotiations for sale—Re presentations by vendor— 
True when made—Contract signed some months later—Change in 
circumstances materially before the signing of the contract—Not 
disclosed to vendee—If contract can be rescinded. 

The plaintiff entered into a contract with the defendant doctor 
to purchase his medical practice. The negotiations for sale began 
in January, 1934, and it was then represented to the plaintiff that 
the practice was “ doing at the rate of 2,000/. a year”. The 
contract was finally signed only in May. Between these months 
the defendant doctor was away seriously ill from time to time and 
during his absence the practice was looked after by a locum tenens, 
The practice very materially fellasa result. Neither the doctor 
nor his agent revealed it to the plaintiff purchaser and the 
purchaser acted on the representation made to him in the beginning 
and completed the contract. When he took possession of the 
practice, he found that there was substantially no practice being 


_carried on. The plaintiff therefore applied for recission of the 


contract and repayment of the purchase money. 


Bennet, J., held that the rule in Traill v. Baring, 4 De G. J. & 
S. 318, that “ when a person makes a representation by which he 
induces another to take a particular course, and the circumstances 
are afterwards altered to the knowledge of the party making the 
representation, but not to the knowledge of the party to whom the 
representation is made, and are so altered that the alteration of 
the circumstances may affect the course of conduct which may be 
pursued by the party to whom the representation is made, it is the 
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imperative duty of the party who has made the representation to 
communicate to the party to whom the representation has been 
made the alteration of those circumstances” is confined to cases 
uberrimae fidei or to cases where there had been a statement of 
intention, 


Held, by the Court of Appeal (reversing Bennet, J.) that a 
representation made as a matter of inducement to enter into a 
contract is to be treated as a continuing representation and it 
continues on until the contract is concluded or the contractee does 
some similar decisive act. This doctrine is not limited to cases of 
contracts uberrimae fidei or to any cases in which owing to 
confidential relationship there is a peculiar duty of disclosure. As 
there was no such disclosure the plaintiffs are entitled to have the 
contract rescinded. 





In re Destors, (1936) 1 Ch, 622. 


Bankruptcy—Foreigner resident abroad—Carrying on business 
in England—Deed of assignment for benefit of creditors executed 
abroad—If commits an act of bankruptcy under English Bankruptey 
Act, 1914. ! 

A debtor, an American citizen, carried on business in a 
number of places under his firm name and had a branch in London 
managed by an Englishman. The debtor executed in New York an 
assignment of all his property to trustees for the benefit of his 
creditors intended to operate according to the laws of America. 

Held, that a deed of assignment or conveyance executed by a 
domiciled foreigner in his own country is not anact of bankruptcy 
within the meaning of the Bankruptcy Acts if it is to operate 
according to the law of the foreign country in which it is made. 


Cooke v. Charles A. Vogeler, Co., (1901) A.C. 102, followed. 





Orto v. Borton anp Norris, (1936) 2 K.B. 46, . 

Negligence—Builder—Sale of a house by—Express warranty 
to purchaser that house was well-built—Defective ceiling—Fall of 
ceiling—Personal injuries to an occupant of the house, not vendee— 
Damages. 

The defendants were the owners of a building estate which 
they were developing by the erection and sale of dwelling houses, 
In September, 1933, an interview took place between Miss Otto 
(purchaser) and N (a member ‘of the defendant firm) when it 
was.agreed that if O purchased the house in question which was in 
course of erection, the vendors would construct an additional bed 
room and.complete the house for occupation. N assured O that 
the house was well-built and it was ‘a serious statement made-to 
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induce her to believe that he was selling a well-built house and 
was intended by him to make her think that he was promising that 
it was a well-built house. She relied on the assurance of N and 
it was found that she would not have bought it but for that 
assurance. The purchase was completed and O entered into 
occupation in November, 1933. In 1934 the ceilings began to fall 
and some plaster fell upon the mother of O (Mrs. O) who was 
occupying the house with Miss O and caused personal injuries to 
her, Inan action for damages by Miss O and Mrs. O, 

Held, that so far as Miss O was concerned the assurance 
amounted to an express warranty which was the basis of the 
contract and as the first floor ceilings were very badly built and the 
falls were solely due to the bad construction of the ceilings she 
was entitled to damages being the cost of repairs to the ceilings. 
But so far as Mrs. O is concerned the claim is based upon the 
negligence of the defendants as builders of the house and not on 
any express warranty, A builder selling a house after completion 
is not in his capacity of builder under any obligation towards a 
future purchaser or other persons who may come to live in it to 
take care that the house is well built and safe. The vendor, though 
he be the builder of it, gives no implied warranty as to its safety. 
As such Mrs, O’s claim is not sustainable. 

Bottomley v. Bannister, (1932) 1 K.B. 458 has not been 
declared to be wrong in Donoghue v. Stevenson, (1932) A.C. 562, 





ALDERMAN v, GREAT WesTERN RarLway ComPany, (1936) 2 
K.B. 90. 

Workmen's Compensation Act (1925), S. 1—Travelling ticket 
collector—Travel from O to S and back to O—Lodgings at S for 
the night—Liable to be called at night for emergencies—Accident in 
morning on way from lodgings to S station—Jf arising out of and 


in the course of employment, 
A travelling ticket collector of the G. W. Ry. Co. was resident 


at Oxford. His duty required him to travel from Oxford to 
Swansea, where he had to stay overnight, and next morning to 
return to Oxford. His obligations under the contract of service 
required him to leave his address with his employers so that they 
may know where to find him in case he was required for emer- 
gency duty as a guard, for which also he was qualified and to live 
in a reasonable proximity to the station. One morning he started 
to go to the Swansea station to take up his duties and slipped in 
the highway and sustained the injuries in respect of which he 
claimed compensation. He had an unfettered choice at the end of 
the day’s work as ticket collector to spend the night as he pleased 
and return to duty the next morning, subject only to this obliga- 
tion to attend duty if called on for any emergency. 
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Held, that the accident did not arise out of or in the course of 
employment. On these facts it is not possible to say that while he 
was in his lodgings or was in the street leaving those lodgings, he 
was doing anything in the performance of a duty under his contract 
of service or was acting in the course of his employment. He had 
to leave his address but was under no contractual obligation to be 
at that address when required. As soon as he signed off in the 
evening, he was free to occupy his time for his own purposes in 
any way he chose; his employment was not continuing till he 
resumied duty the next morning. The contract of employment is 
really this:—‘“You shall do your active work under the orders of 
the company between the time. you sign on and the time you sign 
off, and you will be completely free from that moment until the 
time comes to sign on again, subject only to this condition that we 
reserve the right to call upon you to resume your employment on 
receiving notice from us in case of emergency; and you must 
undertake as a term of the contract that you will give your address 
to facilitate our giving notice to you in case of emergency.” 





PLUNKETT AND ANOTHER V. BARCLAYS BANK, LIMITED, (1936) 
2 K.B. 107: 105 L.J.K.B. 379. , 

Solicttor—Clients’ account with a bank—Cheque on client's 
account drawn by solicitor—Garnishee order against solicitor on 
bank—Cheque presented after service of garnishee order on bank— 
Bank returning cheque with endorsement “refer to drawer” —If 
libellous, 


P, a solicitor was keeping two accounts with a bank, one in 
the name of his firm and another in the name of his firm with the 
addition of the words “client account”, In the client’s account 
there was paid 48/. 5s. in cash. That money had been received from 
a client to be paid as rent and solicitor’s costs payable by the client 
to a third party. On September 6, the solicitor plaintiff P drew a 
cheque on the bank client account for 48/. 5s. and sent it on to 
Mr. N, solicitor acting for the said third party. On 9th September, 
a garnishee order nisi was served on the defendant bank in respect 
of debts owing or accruing due from the defendants to the plain- 
tiff P and the order was in the usual form “that all debts owing or 
accruing due from the . . . . garnishees to the abovenamed 
respondent” (the plaintiff P) “not exceeding the sum of 150]. 7s. 
9d, be attached to satisfy the amount due from the said respondent 
to the petitioner . -” On the 10th September, the bank 
informed the plaintiff of it and told him that no cheque drawn on 
either account can be honoured while the order remained in force, 
The next day Mr. N presented the cheque drawn in his favour but 
the cheque was returned by the. bank with the endorsement “refer 
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to drawer”. P’s cashier paid the money when apprised of this 
return and brought this action for libel against the bank. 


Held, that though the bank knew that the sum of 481. 5s. - 
consisted of trust money, as being money of clients, they did not 
know and were under no obligation to inquire what person or 
persons had an equitable claim to it. The relation of debtor and 
creditor subsists between the bank and the solicitor. The solicitor 
may at any time draw a cheque upon the account and the bank 
must honour it. The bank is not entitled to set up a supposed 
jus tertii against the customer. As such it cannot be said that money 
paid into a client account with a bank in the name of a solicitor is 
not a debt owing from the banker to the solicitor, The bank was 
therefore right in its view that the garnishee found that debt in 
their hands. 

Held also, that in the circumstances of this case “refer to 
drawer” is not libellous. It only amounted toa statement by the 
bank “we are not paying; go back to the drawer and ask why; or 
go back to the drawer and ask him to pay.” 


Nasu v. STEVENSON TRANSPORT, Limiten, (1936) 2 K.B. 128. 

Road and Rail Traffic Act, 1933—Goods vehicles—A entitled to 
license as of right—Agreement with B permitting B to operate on 
vehicles in A’s name—Non-transferable license—Moneys promised 
by B to A—Claim for—If maintainable. 

The plaintiff N had certain motor vehicles running for him of 
a capacity of 40 to 50 tons. Under S. 7 of the Road and Rail 
Traffic Act he had the right to have fresh licenses granted to him 
for the running of vehicles which would carry a corresponding 
weight of goods. For a sum of 3751. promised by the defendant, N 
transferred the benefit of those rights which he enjoyed under S. 7 
of that Act. Under the agreement it was agreed that N was to 
apply for the licenses and that N should grant the defendant the 
use of the name of himself and the business name under which he 
formerly carried on business and “sign all necessary documents as 
may be required to that end”. By S. 21, a license shall not be 
capable of being transferred or assigned except in certain events, 


_which have not happened in this case. 


Held, the agreement was illegal and could not be carried out 


without the defendants committing an offence under S. 1 of the 


Act, since if these vehicles were used or run by the defendants and 
their dependants drove the vehicles, then they, not being the 
licensees would be committing a breach of S.1. The provisions of 
the Act involve that he who is running and using the vehicles shall 
be the employer of the persons who are driving or actually in 
charge of the vehicles. It was the intention of the parties that N 
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the licensee should be out of the business and all the matters which 
were the obligation of the licensee were to be done by the defen- 
dants. and not even for the defendants by N. The agreement was 
therefore unlawful and not binding on the parties and cannot be 
successfully sued on at law, i 


—— 


Leeson v. Leeson, (1936) 2 K.B. 156: 105 L.J.K.B. 362. 

Appropriation of payments—Debtor's intention to appropriate 
—Not communicated to creditor—Right of creditor to appropriate 
to another debt. 
_ To constitute appropriation there must be much more than an 
intention, The appropriation by a debtor must take the form of a 
communication, express or implied, of his intention to the creditor, 
so that the creditor may know that his right of appropriation as 
creditor cannot arise. In the absence of communication to the 
creditor of the debtor’s intention to appropriate to a particular 
debt and when the circumstances are such that the creditor receives 
the payment merely in satisfaction of the debts and the payment is 
not more appropriate to the payment of the one debt than to that 
of the other, the creditor is entitled to make the appropriation as 
he chooses. 


Van Dusen v. Kritz, (1936) 2 K.B. 176, 

Copyright Act (1911), S.2, sub-S. (2)—Infringement of copy- 
right—Drawing of a man in certain dress—Defendant buying offen- 
ding drawing bona fide without knowledge that it was offensive— 
Notice of infringement given by plaintiff—Defendant investigating 
same—Writ issued within 5 days of notice—I f maintainable. 

The plaintiff was a commercial artist and he used to design 
pictures illustrating fashions in men’s clothes. The defendant was 
a tailor. The defendant was approached by one G who offered 
-him a drawing of a man in evening dress for 5s, Later he offered 
defendant 3 show-cards, which were purchased by defendant at 3s, 
6d. each. One of these was complained of by the plaintiff as an 
infringement. The defendant had caused these show-cards to be 
exhibited in his shop and at railway stations. The plaintiff’s solicitor 
wrote to the defendants complaining of the infringement and two 
days later sent a copy of the plaintiff’s drawing for verification. 
5 days after that, the defendant’s solicitors wrote to the plaintiff’s 
solicitor that they did notagree that it was an infringement but that 
anyway they had advised the withdrawal of the show-cards, etc. 
On that day the plaintiffs filed the action claiming an injunction to 
restrain the defendant from infringing the copyright, for delivery 
up of all copies and for damages, etc. 
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Held, that the mere statement by the plaintiff that it was an in- 
fringement and the mere sending of the copies of the work for 
verification did not amount to knowledge on the part of the defen- 
dant that his exhibition was an infringement of copyright. The 


-Act does not say that a person, directly he receives a notice that 


there isan infringement of a copyright, must exhibit from the 
next moment at his own risk. A defendant must have a reason- 
able opportunity of finding out whether the work infringes the 
copyright or not, where, as here, at the time of acquisition of the 
drawing, the defendant had acted in good faith and without any 
knowledge that it infringed a copyright. S. 2, sub-S. (2) means 
that if it comes to a defendant’s knowledge that he is exhibiting by 
way of trade a work in which there is copyright, he will commit an 
offence if he continues to exhibit. But if he takes immediate steps 
to prevent exhibition by taking down the offending drawings, he 
cannot be liable in an action for infringement, merely because it is 
physically impossible to prevent some period elapsing between the 


‘time of his knowledge and actual removal. 





Kenyon v. DARWEN CoTToN MANUFACTURING COMPANY, 
Limirep, (1936) 2K.B. 193. 

Master and servani—Truck Act (1831), S.4—Truck Amend- 
ment Act, 1887—Agreement by servant to take shares in the em- 
ployer’s company—Scheme to take the share money by instalments 
-from wages payable to the servant—If legal—Counter-claim for the 
value of the shares—I if separable from the other contract—Validity 


-of. 


In 1931 the .defendant Company was, owing to economic 
depression; compelled to close its mills. But later as a result of joint 


consultations between the company and its employees, a scheme was 


evolved. by which the operatives might find capital for the company 
by subscribing for shares, the value of shares being paid in a lump 
or by small payments per-week. The employees wrote a letter to 
the company as follows: ‘It would be a convenience to me 
(employee). if you would make arrangements for payment for such 
shares out of the wages which I may earn in your employment 
and I suggest and request that you should deduct from my wages 
each week. . . .- This request, of course, is understood to be 
revocable by me ae any time on a week’s notice”. In accordance 
with that the company began its work. For some time the practice 
was “to hand to every operative, including the plaintiff, loose coins 
equivalent to the amount of his or her net wages, .... together 
with an envelope containing coins equivalent to the share subscrip- 
tion due from him or her, and for the operative forthwith to hand 
back that envelope with its contents to a clerk who sat beside the - 
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clerk who was paying out wages, in exchange for a receipt.” Later 
the practice changed and the use of the envelopes was stopped and 
only the balance after deducting the share subscription was paid 
to the employee. The plaintiff claimed to recover an amount 
representing the amounts till then deducted by the company from 
out of the wages earned by her in the service as not having been 
paid to her in current coin of the realm as required by S. 4 of the 
Truck Act, 1831. The company counter-claimed to set off against 
it the sum due to it in respect of the shares allotted to her 
(plaintiff). 

Held, that the contract was illegal by virtue of S. 1 of the 
Truck Act which says “the wages of such artificer shall be made 
payable in the current coin of this realm only, and not otherwise” 
and was therefore null and void, as payment here was not in coin 
but-by way of deduction for share. The plaintiff was therefore 
entitled under S. 4 to recover the amounts not so paid but deduct- 
ed towards subscriptions for shares allotted. The fact that she 
acquiesced, directly or indirectly, to such deductions is no defence. 


The counter-claim also failed because the agreement to take and. 


pay for the shares is not severable from the illegal contract to pay 
the purchase price out of wages. The cause of action upon which 
the counter-claim is based is the very agreement to take and pay 
for shares by deduction from wages, which is avoided by the 
operation of Ss. 1 to 4 of the Trucks Act of 1831. 





STEVENS v. WALKER, (1936) 2 K.B. 215. ; 

Practice—Action for negligence—Ap plication by defendant 
for security for costs, etc.—Discretion—Ap pellate Couri when can 
interfere. , 

In an action for damages filed in the High Court for ETERA 

in that a lorry in which the plaintiff was travelling overturned die 
to the driver’s negligence and caused grave injuries to the plaintiff; 
The defendant, before delivering any defence, applied for security 
for costs and in default to have the action transferred to the 
County Court under S. 2 of the County Courts Act, 1910, on the 
ground that the plaintiff was without visible means of paying High 
Court costs should a verdict not be fotind in his favour. The 
affidavit of the defendant contained no allegation that the defen- 
dant had a good defence on the merits. ee 

du Parcq, J., ordered security. 

S. 2 of the County Courts Act, 1919, provides: 


“ In any action founded on tort commenced in the High Court, the defen- 
dant may, on an affidavit made by himself or by any person on his behalf, 
showing that the plaintiff has no visible means of paying the costs of the 
defendant should a verdict not be found for the plaintiff, apply to the Court 
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or a judge for an order to transfer the action to a county court; and there- 
upon the court or judge, unless the plaintiff satisfies the court or judge that 
he has such means, may, if the court or judge having regard to all the 
circumstances of the case thinks fit so to do, make an order that unless the 
plaintiff within a time to be limited in the order gives security for the defen- 
dant’s costs to the satisfaction of the court or a judge the action shall be 
transferred to such county court to be named in the order as the court or 
judge may deem the most convenient to the parties”. 

Held on appeal that the court in considering what are the 
circumstances in which it should exercise its discretion, ought to 
take into account (1) the severity of the injuries and the gravity 
of the case for the plaintiff and (2) the question whether there is 
a probable or prima facie defence shown by the defendant. The 
appellate court will not usually interfere with the discretion of 
the lower court but the discretion is to be judicially exercised and 
if the appellate court feels that the Judge acted on irrevelant and 
extraneous matters or on insufficient materials and exercised a 
wrong discretion, it can set it aside, The Judge did not consider 
the vital question of the merits of the defence as material at all or 
take into account the gravity of the claim and hence his order 
must be set aside. 


ATTORNEY-GENERAL V. COHEN AND ANOTHER, (1936) 2 K.B. 
246. 

_ Revenue—Stamp duty—Finance (1909-1910) Act, 1910, S. 73 
—Series of transactions—Meaning of—Sale of 6 lots separately— 
Purchaser same person—Seller same—If a Series. 

At a public auctién of certain dwelling houses and premises in 
12 separate lots, six lots belonging to the same vendor were 


‘knocked down to and accepted by the defendants. The bids’ were 


separately made for. each separate lot and separately sold to the 
defendants. Of them four lots were sold for sums less than 500/, 
and two for more than 5002. Each of the 6 contracts of sale was 
separately stamped, Each conveyance contained a certificate that 
the transaction was not of a series of transactions within the 
meaning of S, 73, Finance (1909-1910) Act, 1910, 

Held, that ‘series’ in S. 73 means more than the usual meaning 
that it must be a series taking place at or about the same time in 
succession. There must be some jnterdependence between the 
various transactions. Where thé lots have been bought at an 
auction and there is no evidence of circumstances known to the 
vendor and the purchaser which in any way connects the various 
lots and makes the bids of the purchaser dependant upon the bids 
for the other lots, there is no series of transactions within the 
meaning of S. 73. The fact that the parties are the same, the fact 
that the time is close, and the fact that the places which are the. 
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subject-matter of the various conveyances are contiguous are 
matters of accident, casual matters ‘which do not constitute a 
series within S. 73, 
S. 73 runs as follows :— 
“The stamp duties chargeable under the heading ‘conveyance or transfer 


on sale of any property’ in Sch. I to the Stamp Act, 1891, . . .. shall be 
double those specified in that schedule : Provided that this section shall not 
apply to . . . . . a conveyance or transfer where the amount or value 


of the consideration for the sale does not exceed 500}. and the instrument 
contains a statement certifying that the transaction thereby effected does not 
form part of a larger transaction or of a series of transactions in respect of 
which the amount or value, or the aggregate amount or value, of the consi- 
deration exceeds 5007.” 





Morean v. Cutten, (1936) 2 K.B. 324. 

County Court—County Courts Act (1919), S. 6 and County 
Courts Amendment Act (1934), S. 20—Reference of whole action 
to registrar without consent of parties—How far legal, 

S. 6 of the County Courts Act, 1919, provides that “subject to 
County Court rules, the Judge may in any case, with the consent 
of the parties, refer any action or matter or any question arising 
therein to the registrar or a referee for inquiry and report”. S. 20 
of the County Courts (Amendment) Act, 1934, provides that 
“notwithstanding anything in S.6 of the County Courts. Act, 1919, 
the Judge shall have power, whether with or without the consent 
of the parties, to refer in accordance with the provisions of that 
section: ‘ (a) any action or matter which requires any prolonged 
examination of documents or any scientific or local investigation 
which cannot, in the opinion of the Judge, conveniently be made 
before him; (b) any action or matter where the question in dispute 
consists wholly or in part of matters of account; (c) subject to 
any right to have particular cases tried with a jury, any question 
arising in any action or matter’.” 

Where a County Court Judge referred an action, which arose 
out of an alleged contract between the parties relating toa milk 
business, to the registrar for enquiry and report, and no objection 
to the reference was raised either at the time or before the regis- 
trar but the reference was not by consent, 

Held, that this was not a case specially provided for by S. 20 
and therefore the County Court had no jurisdiction to refer the 
action itself, and not a question in the action, to the registrar for 
inquiry and report without the consent of the parties. The result is 
the whole thing is a nullity including the hearing before the Judge. 
The responsibility for a judicial decision should be discharged by 
the Judge himself except in the special circumstances which are 
laid down by statute as authorising the delegation of his duty, 
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JOTTINGS AND CUTTINGS. 


“ Law” and “ Justice” —Brief. mention may perhaps be made 
of a recent case when a motorist, who was charged at the North 
London Police Court of driving a motor car while under the 
influence of drink, stated that he did not drive the car until a police- 
man told him to do so. A friend left him in the cara few yards 
from a corner, and he was told to drive it round the corner because 
it was holding up the traffic. Evidence for the police supported 
this statement with the addition that at the time the officer had no 
idea of the man’s condition. The Magistrate, Mr. Basil Watson, 
K.C., described the case as a most extremely difficult one. ' “I 
admit,” he said, “ you are really guilty; but in justice, I have great 
difficulty in finding you guilty of anything, You spoke absolutely 
truthfully, and the officer has been as fair as he possibly could be. 
It is a fact that you drove the car quite carefully when drunk, but 
you did that under the orders of a police officer who was entitled 
to give you the orders,” “This,” the learned Magistrate continued, 
“is where law and justice clash, and I think I must give my deci- 
sion on justice.’ The defendant was thereupon discharged under 
the Probation of Offenders Act. For the foregoing information 
we are indebted to the report of the matter in The Himes ST, 
1936, p. 522. 


S 


The Week’s Personality.—When Thomas Erskine was called 
to the Bar in 1778, he had a very varied experience of life behind 
him anda good deal of optimism to carry him forward. The son 
of a very noble, bub very impoverished, Scottish earl, he was 
anxious from the beginning to enter a learned profession, bit his 
father being unable to afford the expense, he went into the navy. 
Soon he found he hated the sea, but his parents had not the money 
to buy him a commission in the army, so for some years he had to 
pursue his unwilling calling, first as midshipman and then as acting 
lieutenant, contriving to read a great deal, studying botany and 
practising drawing. When his father died, he laid out all his slender 
patrimony in purchasing a commission in the 1st Royal Regiment 
of Foot, but he found the prospects poor, the work uncongenial 
and the expenses heavy. One day, by chance, he was in an assize 
court in his regimentals when Lord Mansfield, attracted by his 
appearance and learning of his connections, invited him to a seat on 
the bench and commented on the case asit proceeded. On the Judge’s 
suggestion, he decided to go to the bar. It was a great risk, for 
his means were reduced almost to nothing. By the time he was 
called, “he was so shabbily dressed as to be quite remarkable ”, 
So opened the career of the greatest advocate of his time and a 
future Lord Chancellor.—S.J.,-1936, p. 531, 
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Lawyers in Matrimony.—In a recent case at Liverpool Assizes, 
the plaintiffs’ learned leader suggested in cross-examining a lady 
that her husband “ was like most husbands and did what he was 
told,” whereupon Lewis, J., asked him: “ Do you?” but the silk 
pleaded privilege and declined to give evidence about that. There 
cannot be said to be any legal presumption as to the matrimonial 
lot of eminent lawyers. Lord Chancellor Cowper and Lord 
Chancellor Eldon seem to have been ideally happy, while Monson, J., 
had a partner who once, on the occasion of a political difference of 
opinion, tied him up with the help of her maids and beat him till 
he gavein, In the case of Lord Ellenborough, C. J., there was no 
question as to whether he or his wife was the dominant partner. 
Once when he had allowed her to accompany him on circuit on 
condition that she did not encumber the carriage with band boxes, 
he found one under the seat and instantly threw it out of the 
window. But he was sorry afterwards, when, at the journey’s 
end, he found it had contained his wig —S.J., 1936, p. 531. 

Bona Vacantia.—A nice discussion on the subject of bona 
vacantia took place before the President this week (Times, July 
1). A lady died intestate in Switzerland, in 1915, but at the time 
of her death was a Turkish subject and domiciled in Turkey. In 
1921 her sister, not a Turkish subject, got letters of administration 
in respect of the deceased’s personal property in England. These 
were revoked in 1932 upon the ground that the sister was not a 
Turkish subject and therefore, by the law which prevailed in 
Turkey in 1915, excluded from all succession on intestacy. To 
whom, then, did the property belong? The Turkish Government 
claimed it upon the ground that according to the law of their 
country in 1915 it would, in the absence of any lawful inheritor, go 
to the Public Treasury of the Ottoman State. The British Govern- 
ment replied that as soon as the property assumed the character 
of ownerless property the law of England, in which it lay, applied 
and that it fell to the Crown. A similar position arose in Re 
Barneti’s Trusis, (1902) 1 Ch. 847, where a great array of learning 
and a fine judgment of Mr. Justice Kekewich will be found. He 
decided in favour of the British Government; and the President 
this week followed him. The kernel of the matter is this: that if 
goods once become ownerless the domicile of the late owner is no 
longer decisive of anything. By dying heirless or intestate he has, 
as that learned Judge said, made his domicile immaterial. The 
property in both cases belonged to no one, and the right to take it 
“ appertains to the Crown as jura regalia ”.—L.J., 1936, p. 1. 

A Wife's Evidence.—The question of the competence of a wife 
as a witness against her husband, and the question whether she can 
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be compelled to give such evidence, have been discussed in many 
cases. Our readers may have seen recently that when a man was 
charged with attempting to murder his wife, the wife came to 
Court and said that she did not intend to give evidence, The case 
was adjourned, and as it is sub judice we can, of course, do no 
more than point to the authorities. These will be found in Leach 
v. R., (1912) A.C. 305 and R.v. Lapworth, (1931) 1 K.B. 117. 
The first case was one in which the House of Lords reversed both 
the trial Judge and the Court of Criminal Appeal on the meaning 
of S. 4 of the Criminal Evidence Act of 1898. The final decision 
was that, in the cases specified in the Schedule to that Act, Parlia- 
ment had made the wife a competent, but not a compellable witness. 
But, quite apart from that Act, there are many cases in which the 
wife is at common law a competent witness: and the Court of 
Criminal Appeal held in 1931 that in such cases where competence 
is permitted compulsion follows. The offences charged in 
Lapworth’s case were attempt to strangle with intent to murder, 
and, we may say in short, felonious injury and malicious injury. 
As to these the wife was held acompellable witness. The distinction 
drawn by Avory, J., between the two classes of case lacks nothing 
of his usual clarity —L.J., 1936, p. 2. 


When to Return a Brief.—So far, while the Council of the 
Law Society is not without good hope of ultimate success, five 
thorny problems remain unsolved: (1) Touting; (2) undercutting ; 
(3) profit-costs sharing; (4) “legal aid” societies. Draft rules 
dealing with these problems have been prepared, discussed and 
criticised, and the Council is hopeful that at no very distant date 
it may be possible to submit the rules for approval to the Master 
of the Rolls, All of the problems are of vital concern to the 
solicitors’ branch of the profession. 

There is yet another difficulty, and a very old one, but there 
is no forecaste as to the date, if any, when a solution will be 
found. It is correctly described as “the serious prejudice to 
litigants and solicitors in cases in which counsel duly briefed for 
trial of action are prevented from filling their engagements,” The 
Bar Council, as we know, was asked for its views and gave them. 
They observed that the possibility that counsel might not be able 
to attend was well understood when the brief was delivered; that 
the barrister ought to return the brief as soon as he found that 
there was a serious probability that he might not be able to attend; 
that in cases of serious failure the Council would be prepared on 
notice to take up the matter with the barrister concerned; but 
that it would be impossible for all inconvenience to be entirely 
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obviated until the Bench was sufficiently strengthened to enable 
cases to be heard on fixed dates. 

In these depressing times the problem in not acute, but the 
“fixed date” appears to be an ideal as difficult to achieve as the 
habit of returning briefs.—L.J., 1936, p. 12. 





Upjohn, K.C.—A recently announced retirement from the 
ranks of practising members of the Bar is of great interest to all 
those who have business in the High Courts. Mr. Upjohn, K.C., 
the great Chancery leader who is almost as well known to the 
common lawyers as to those of Chancery, has definitely withdrawn, 
full of years and vitality, from the forensic fray. The sum of the 
fees which in his long practice he earned at the Bar must be 
enormous. Iie was one of those who, beyond a peradventure, 
would have submitted to great financial sacrifice if he had taken a 
judgeship at a time when he might have done so, Asa personality 
or character he is probably the most remarkable since the days of 
Danckwerts, an encounter with whom was once described by Mr, 
Asquith as fraught with “manifold and multifarious dangers.” 


The phenomenal length and sustained quality of his speeches 
were in part explained by his great knowledge and love of case 
law and his copious citations and running commentary thereon: 
and it was further alleged that his method was to divide his speech 
in important cases into main headings numbered A to Z ; to sub- 
divide each into the same number and to deal fully and faithfully 
with each in its manifold and multifarious aspects. In his long 
career as leader he did not meet a Judge who could, or would, 
“prune his periods.” —L.J., 1936, p. 12. 





Intervention of Woman named after Decree Nisi—On F riday 
of last week, in W. v. W., Mr. Justice Bucknill delivered a con- 
sidered judgment which we hope to deal with more fully in our 
next issue, but meantime a short note of the case may be of 
interest, By S. 183, sub-S. (2), of the Judicature (Consolidation) 
Act of 1925 it is in effect provided that during the period between 
the decree nisi and the decree absolute “any person may 
show cause why the decree should not be made absolute by reason 
of the decree having been obtained by collusion or by reason 
of material facts not having been brought before the Court,” 
and the Court may in such event deal with the case as it 
thinks fit. The wife, in the case referred to, petitioned in February, 
1935, for a divorce; the husband entered an appearance but did 
not file an answer, and the woman named filed an admission but 
did not apply for leave to enter an appearance. The petitioning 
wife was granted a decree nisi in June, 1935, the only evidence of 

M 
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adultery relating to a stay at a London hotel, but the six months 
expired without any step being taken by her to have the decree 
nist made absolute. In February, 1936, the woman named 
entered an appearance as a member ‘of the public to show cause 
against the decree nisi being made absolute, and thereafter 
she filed an affidavit to the effect that she and the respondent 
husband had agreed with the petitioning wife to supply evidence 
and had slept at an hotel but had never committed adultery. The 
question for decision was whether a.woman named came within 
the words “any person” as used in the section referred to above.— 
L.T., 1936, p. 2. 





The Judgment.—Mr. Justice Bucknill, in giving judgment in 
the above case, said that the burden had been cast on the respon- 
dent of satisfying the Court that the woman named seeking to 
show cause was not included in the expression “any person,” The 
respondent’s counsel had argued that the words were restricted to 
any member of the public, and that the woman here was not a 
member of the public because she had been named in and served 
with the petition, In the case of Stoate v. Stoate (1861) it was held 
that a respondent wife against whom a decree nisi had been pro- 
nounced had under the corresponding section of the Act of 1860 
no right to show cause against the decree being made absolute, her 
proper remedy being to apply for a new trial. Again, in Harris v. 
Harris (1901) it was held that a co-respondent who had appeared 
could not, although he had not defended the suit, show cause as a 
member of the public. It had been argued in the present case that 
the mere service of*the petition on her made the woman a party, , 
but he (his Lordship) did not think this was a sound contention, 
for under the statute she had no absolute right to intervene, but 
merely a right to apply for leave to do so. A woman named in a 
petition would be entitled to intervene after decree nisi provided 
the Court had not made her a respondent, but once she had applied 
for leave to appear before decree nisi and had obtained leave to 
intervene, she became a party to the suit and had no right. under 
S. 183, sub-S. (2).. Unless she obtained leave to intervene she 
remained within the class indicated by the expression “any person” 
and therefore had the right to show cause after the decree nisi. 
The summons to strike out the appearance of the woman named 
would therefore be dismissed. Now divorce proceedings are, as 
his Lordship noted, peculiarly capable of affecting the public well- 
being, and this fact makes the rules regarding interventions after 
decree, which are appearances by persons showing cause against 
divorce, of very special importance. We hope to discuss the above 
decision from that point of view in our next week’s issue.—L.T., 
9 36, p. 2,. -_— 
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Scotts Clients:—As a young member of the Scots Bar, Scott, 
like most of his compeers, went circuit to. gain experience, and, if 
possible, to pick up an occasional guinea in defending some prisoner 
charged with an indictable offence. Of some of these excursions 
he used to speak with great good humour of the odd rewards that 
came to him in lieu of the orthodox fees which he would fain have 
received. We are told that it was at Jedburgh that he made his 
first, appearance as counsel in a Criminal Court, and that, on this 
occasion, he had the satisfaction—so it is put—of assisting a 
veteran poacher and sheep stealer to escape some of the meshes of 
the law. Even the young advocate seems to have been a little 
surprised at the result, for after the jury had returned their 
verdict of “not guilty,” he turned to his client, and whispered in his 
ear, “You are a lucky scoundrel.” Apparently the poacher was of 
the same opinion, for his answer was, “I’m just o’ your mind, 
and I’ll send ye a maukin (7.e.,a hare) the morn.” Less pro- 
fessional success attended another forensic effort of his when he 
was defending a notorious housebreaker. The prisoner was well 
aware that no skill could have baffled the clear evidence against 
him, and accordingly he took his conviction complacently. At the 
same time, to show his gratitude to his counsel, although the efforts 
he had made were unsuccessful, he sent a message that he would 
‘like to see Scott before being removed. Scott’s curiosity induced 
him to accept the invitation, and the prisoner, as soon as they were 
alone, said: “I am very sorry, sir, that I have no fee to offer you, 
so let me beg your acceptance of two bits of advice which may be 
useful when you come to have a house of your own: ‘Never keep a 
large watchdog out-of-doors; we can always silence them’ cheaply ; 
but tie a little tight yelping terrier within; and, secondly, put no 
trust in nice, clever, gimcrack locks; the only thing that bothers 
us is a huge old heavy one, no matter how simple the construction, 
and the ruder and the rustier the key so much the better for the 
house-keeper.’” Years afterwards, when he had attained fame, 
Scott recalled this incident in his early career by the lines: 


“ Yelping terrier, rusty key, 
Was Walter Scott’s best Jeddart fee.”—L.T., 1936, p. 11. 


Unorthodox Fees.—This phrase may conceivably be used to 
indicate that in view of the importance and complexity of the 
matter in dispute the figure marked on the back of the brief is 
quite inadequate, and on that ground requires revision upwards, 
More accurately the phrase is employed in the sense that the 
amount of the fee tendered is less. than the minimum of one guinea 
which.a member of the Bar may accept, although, of course, he will 
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assuredly decline to regard it as the maximum he ought to have 
had marked on his brief. In the old days of. what were known as 
“IP.” briefs, i.e., where the barrister was instructed, quite irregu- 
larly, by the prisoner in person or by some friend of his, it 
occasionally happened that a fee of less than the minimum of one 
guinea was tendered, but this, of course, was indignantly refused 
as a violation of one of the cardinal rules of the Bar. In connection 
with this a curious story, not unamusing, but certainly with a 
sinister aspect about it, has come down to us from those far-off 
“ILP.” days. A well-known practitioner at the Central Criminal 
Court and the London Sessions, whose chief work was defending 
prisoners, many of whom he was able to restore to their friends and 
their relations, was waited upon in his chambers by two men, and 
asked by them to appear for one of their confraternity against 
whom proceedings were being taken for some offence. The two 
friends tendered to the counsel in question a number of coins 
amounting in the aggregate to about 15, which, of course, were 
refused, not only as inadequate but as an infringement of the 
Bar rules. The two went away sorrowfully, but after a short 
interval they reappeared and tendered the requisite amount, 
explaining that they “had had a bit ọ luck in the strand.”—L.T., 
1936, p. 12. 


Eligibility for the Scots Bench—By an old Scots Act it was 
provided that a judge must be “ane man that fearis God, of gude 
literature, practick, judgment, and understanding of the laws, of 
gude fame, havand sufficient living of his awin, and quha can make 
gude expedition and despatch of matters touching the lieges of the 
realme.” A later statute required that the judge must at least be 
twenty-five years of age. Then came the Act of Union, which 
enacted that “none shall be named by Her Majesty or her royal 
successors to be ordinary Lords of Session but such who have 
served in the College of Justice as advocates, or principal Clerks of 
Session for the space of five years, or as Writers to the Signet for 
the space of ten years,” with the proviso that no Writer to the 
Signet should be capable to be admitted a Lord of Session unless 
he underwent a private or public trial in the civil law before the 
Faculty of Advocates and was found by them qualified for the 
judicial office two years before he should be appointed to the Bench. 
It is a little difficult to see how a member of the eminent body was 
likely to be appointed two years before he was able to take his seat 
on the Beneh; but, however that may be, the question appears to 
have been a purely academic one, for no member of the Society was 
ever nominated a Judge of the Court of Session, As in England, 
so in Scotland, the Judges have been recruited from the ranks 
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of the advocates and not from the solicitor branch of the Profes- 
sion.—L.T., 1936, p. 30. 





The Civil Law im Scotland—It will be noticed that the 
examination of a possible member of the Society of Writers to the 
Signet in order to qualify him for the Bench was in the Civil Law. 
At that time—the early years of the eighteenth century—the Scots 
advocate’s chief studies lay in Roman Law, and, indeed, till long 
afterwards it formed the chief legal subject to be studied by those 
‘proposing to enter the Faculty of Advocates, and so many a law 
student from Scotland spent some time sitting at the feet of the 
jurists of Holland, where this study was much cultivated. David 
Balfour, of Stevenson’s story, it will be remembered, spent some 
time in Leyden, and we read of his unsuccessful attempts to 
master Heineccius in the distracting company of the fair Catriona. 
As late as 1833, according to Lord Macmillan, there were still 
advocates in the Parliament House of Edinburgh who, like Boswell 
many years earlier, had studied at Utrecht or Leyden. As another 
witness to the profound influence of Roman Law in Scotland one 
has only to turn to the older reports where nearly all the citations 
will be seen to be from the civilians. It is also noteworthy that 
the chair of Civil Law in the University of Edinburgh was founded 
several years before any academic provision was made there for 
instruction in Scots Law, It will thus be gathered that a knowledge 
of the Civil Law exacted from a member of the Society of Writers 
to the Signet was no mere. insistence on an ornamental equipment, 
but was a real requirement for the efficent administration of the 
law of Scotland.—L.T., 1936, p. 30. 


Public Policy and Life Assurance.—In his careful judgment in 
the case of Beresford v. Royal Assurance Co., Ltd., (1936) 2 All. 
E.R, 1052, Mr. Justice Swift has set up one more post onthe 
foreshore of the law of contract to mark the limits to which the 
doctrine of public policy may advance. Indeed, as the learned 
Judge pointed out, the doctrine cannot rise very high since it is 
arguable that one principle of public policy consists in the sanctity 
of contract. For that reason the doctrine is receding; and that 
was the view of Mr. Justice Roche (as he then was) in the case of 
James v. British General Assurance Co., (1927) 2 K.B. 311. On 
the other hand, in view of dictaof the Court of Appeal in Haseldine 
v. Hosken, (1933) 1 K.B. 822, the law is still not certain, and 
the present case must be understood as a decision on a particular 
policy and particular facts. Firstly, the policy that Mr. Justice 
Swift had to consider was a life policy, and not, therefore, a 
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contract of indemnity.: In the realms of accident. insurance, so 
important in these days of compulsory third-party cover, ‘the 
conflicting decisions remain to be disentangled. Clearly, too, there 
is a distinction between the suicide of a life policy holder and the 
arson of a fire-insurance Holder-—if not in logic, certainly in law. 
And, quaere, what would be the effect of suicide on the claim by @ 
beneficiary of a life-of-another policy? Finally, the presence in 
Major Beresford’s policy of a suicide clause “sane or insane,” 
valid for one year only, and the existence of a superscription 
“subject to indorsed conditions indisputable,” gave rise to subtleties 
of legal reasoning which surely had some effect in finally deter- 
mining the issue. Indeed, not the least important point that 
emerges from this case is the difficulty of satisfactorily drafting a 
“suicide clause” without expressly contracting-out of the principles 


of public policy, whatever they may be.—L.J., 1936, p. 39. 


Quasi-Judicial Duty.—In connection with the reference we 
have made above to quasi-judicial powers, it is interesting to note 
the decision last week of Swift, J., in Horn v, Minister of Health, 
(Times, 10th inst.). In August, 1935, a compulsory order was 


made under S. 64 of the Housing Act, 1925, by the Sunderland 


Corporation for the purchase of a farm belonging to Mr. Horn of 
102 acres, near Sunderland. Part was required for housing 
purposes, and part for the extension of a public park. Mr. Horn 


"gave notice of objection, and on December 5 a public inquiry was 


held. In January’ the Minister confirmed the Order. But 
meanwhile, on December 12, a deputation from the Corporation 
had visited the Minister for the purpose of discussing its general 
policy under the Housing Acts, and Mr. Horn contended that it 


“was improper for-the Minister,.as a quasi-judicial officer, to discuss 


any housing. matter with representatives of the Corporation while 
the matter of the inquiry was sub judice. The Town Clerk gave 
evidence that the particular matter known as the Durham Road 
‘Order was not discussed. Nevertheless the learned Judge held that 
the discussion of housing with one side was an irregularity that 
went to the root of the matter, and he quashed the confirmation of 


‘the Order. The Minister need not adopt all the forms of a Court 


of Justice. That was held in Arldge’s case, (1915) A.C, 120 :-84 
LJ.K.B. 72, But he must fairly listen to both sides. This was 
emphasised by Maugham, L.J., in Errington v. Minister of Health, 
(1935) 1 K.B. 240: 104 L.J.K.B. 49, where the Court of Appeal 
reversed Swift, J., and hence that learned Judge found in the 
separate hearing of one side in the present case, however good 
the intention, a ground for his decision —L.J., 1936, p. 39, ae 


- 
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Liability of Hospital Governors—The decision of the House 
of Lords in Lindsey County Council y. Marshall, (Times, July 15) 
is important for hospitals and their owners. There is a good deal 
‘of authority- for saying that the governors or trustees who have 
general ownership and control of a hospital owe no duty to 
patients except the duty to take due care in the selection of the 
medical men and the nurses who will attend them. They are not, 
it has been said, answerable if a doctor:or a nurse should by 
negligence cause some injury tothe patient. The leading case is, 
we suppose, : Hillyer v. St, Bartholomew’s Hospital, (1909) 2 K.B. 
821. The appellant council in the recent case must, of course, 
have relied on this decision; and we shall not know until we have 
the full report whether the House of Lords have “distinguished” 
‘it or overruled it. Distinction is possible, because in Hillyer’s case 
the alleged negligence took place actually during an operation, 
whilst in the recent case it consisted of acts of omission which 
might be considered to be matters of general administration. In 
any case there are signs that the Courts are inclined to move from 
the old position that hospital governors, if they choose a fit staff, 
have no further liability. The dissenting judgment of Lord Alness 
in Lavell v. Glasgow Infirmary, (1932) S.C. 254, shows what is 
likely to be held in the future —L.J., 1936, p. 40. 


The Driving Test —There must be a good many young people 
in England who would be glad if they could say, after an examina- 
tion, that they had given wrong answers owing to “nerves” and so 
make good a claim to try the papers again. This was the attitude 
of a new motor-car driver who, before he could get a licence, had 
-to pass the recently established test of competence. The examina- 
tion of drivers is conducted by specially qualified critics appointed 
by the Minister of Transport. Their duties are carefully prescribed 
by Regulations made in March, 1935. Those who fail to pass may 
not come up for a test again for a period fixed by those Regulation 
at one month, But a pecular provision in the 1934 Road Traffic 
Act [S. 6°(6)] empowers the Magistrates to determine, on a 
“failed” driver’s application, whether the test was carried out in 
accordance with the prescribed rules. If they think it was not, 
they may allow him to go in for re-examination at once. Ina 
recent application of this kind the driver declared that he had safely 
‘driven for thousands of miles as a learner, but that he was 
overcome by “nerves” when the examiner took his seat for the 
actual test. The magistrates had no difficulty in rejecting this 
absurd application. It was said to be the first of its kind: and, we 
hope, will be the last. Even as the rules stand, the period within 


1936, p. 51. 
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which an incompetent driver is allowed to come up again is 
generally short.—L.J., 1936, p. 40. 





Unemployment in other Lands.—As concerning the prevalence 
of unemployment at the Bar there is some comfort in the know- 
ledge, derived from New York, that we do not suffer alone. 


A report of the Committee of Inquiry appointed by the New 
York County Lawyers’ Association has been published, from which 
it appears that, bad as things are here, they are almost worse over 
there. Of the 15,000 lawyers practising in New York the Com- 
mittee report that one half have incomes less than 3,000 dollars 
(say 600/.). Fifteen hundred have incomes less than 1,000 
dollars; while ten per cent. have to rely, more or less, on public 
relief funds. f 

In New York, as in London, a few earn or at any rate receive 
big incomes. The Committee state that one per cent. of their 
lawyers make more money than fifty per cent. of the “lower paid 
ranks of the profession”. The conclusion, as reported, is that “‘the 
local bar is so seriously overcrowded as to constitute a serious 
community problem” and it is suggested that the standard or 
qualification for admission to the profession should be raised to a 
height which will admit no more than may reasonably expect to 
obtain in legal practice an adequate means of livelihood.—L.J., 





Youthful Noises in Two Divisions.—It does not plainly appear 


‘why the nuisance afleged in and by reason of the noise of 15 babies 


in Fitzjohn’s Avenue, Hampstead, should be a Chancery cause or 
matter; while the crowing of 400 cockerels in Egham should be a 
King’s Bench affair. If there was any doubt regarding jurisdic- 
tion one might have thought the King’s Bench should have the 
benefit considering how starved for work it is. Still, there it 
is,or was. The motion for an injunction in Harvey v. Meyer was 
heard by Eve, J., who, after hearing both parties, with his custo- 
mary good nature and urbanity, granted an adjournment fora 
fortnight, giving the defendant. further time to answer the 


-affidavits of the plaintiff. Greaves-Lord, J., after a “speedy trial 


without pleadings” granted an injunction to the plaintiff in Leeman 
v, Montagu, where it was alleged that enjoyment of the front rooms 
of Mr. Leeman’s home, Thorpe Cottage, was rendered impossible 
by the crowing of four to eight hundred cockerels from May to 
October, in the neighbouring orchard, A witness, Mr. Day, gave 
what the Judge regarded as a very “apt illustration” of how the 
large company of young chanticleers expressed themselves: “like 
3 cornets, each out of tune with the others”, 
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The Judge said something’ indicating that Egham was in his 
view less suitable for poultry keeping than the wide spaces of 
Salisbury Plain, In Shakespeare’s King Lear there is, I believe, a 
similar idea where one person speaking in an unfriendly tone to 
another person says: “Goose, if I had you but on Sarum plain, 
Pd drive ye cackling home to Camelot.”—L.J., 1936, p. 51. 





Defamatory Iunuendo.—The summing-up by the Lord Chief 
Justice in the case of Caron and another v. British Dental Associa- 
tion and another, reported at length in the Times, June 19, is a 
masterpiece of clarity, vigour, satire and sound law. The case 
indicates from how slender a thread, how heavy an innuendo may 
depend—fall, and disappear. Lord Atkin’s very recent speech in 
Stretch v. Sim will have blown away for good—it is hoped—all 
that complicated cobweb of illusory innuendo. The present action 
was brought on behalf of the National Hospital for Dentures 
against the British Dental Association in respect of an article in 
the British Dental Journal headed “National Denture Clinic.” 
The article stated that a clinic had been set up which “professed to 
be an institution solely for the supply of dentures to the deserving 
poor, . . , While the ostensible object of the clinic may be 
entirely praiseworthy there were certain features of the organisa- 
tion which the council thought required very close scrutiny.” 
Critical words these, though guarded. The innuendo alleged was 
nothing less than dishonesty, deceit, and misapplication of funds, 
Were the words capable of a defamatory meaning? Had Lord 


Hewart been asked to decide this point, the case, he said, “would - 


have come to a more speedy end,” Were the words in fact defa- 
matory of the plaintiff? “Looking at the matter without heat, 
emotion, or partitionship, what was a fair interpretation of the 
words?” (Can there be a shorter, more precise and withall, more 
illuminating criterion of defamation than the test proposed in this 
sentence?) What was “derogatory” in the report? The words: “It 
professed to be”? But what ‘“‘more innocuous language” than this, 
to describe the claims of an organisation? The term: “scrutiny”? 
“Was it not the very essence of our public institutions that they 
deserved arid must receive close scrutiny ?’—L.J., 1936, p. 95. 

The Chancellor's Emoluments in Eariy Days.—In looking into 
the history of the Great Seal and the functions of the Lord 
Chancellor in relation thereto, the present writer turned for infor- 
mation“to the Comte de Franqueville’s work Le Systeme Judiciaire 
de la Grande Bretagne, which, coming as it did from the 
son-in-law of Lord Chancellor Selborne, was endowed with an 
accuracy which otherwise we should scarcely have expected from 


a French writer, however careful he might be in dealing with the 
N 
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minutiae of our legal system. There one may read that in the 
middle of the thirteenth century the Chancellor received five 
shillings per day, also three cakes, a pint and a half of clear wine 
and the like quantity of ordinary wine, a large wax candle, and 
forty dips, In 1261 his salary was fixed at four hundred marks, 
soon raised to five hundred, and to these fell to be added various 
fees, estimated at about £450. Nowadays he is without these 
little perquisites, but on the other hand is in receipt of a handsome 
salary, £6,000 in his capacity of judge and £4,000 as Speaker of 
the House of Lords.—L.T., 1936, p. 109. 


The Long Vacation.—The legal holiday which we know as the 
long vacation and which has already run a week of its course has 
varied considerably from time to time both as regards the dates of 
its terminals and as to its duration, At one time, and that not so 
very far back, it actually lasted for almost three months, from 8th 
August to 2nd November—All Soul’s Day—which fact accounted 
for the Circuit toast “Cras Animarum,” In his‘diary, Crabb Robin- 
son, the devoted friend of Charles Lamb, and himseif a fairly 
successful member of the Bar, mentions that when in Weimar in 
1818 he had a conversation with the Grand Duke who “expressed 
his disapprobation of the English system of jurisprudence, which 
allowed lawyers to travel for months at a time. We donot permit 


‘that.’ English lawyers, however, were unmoved by German 


criticism of the holidays they allowed themselves, and they conti- 
nued till comparatively lately to have an extended period of 
relaxation. Then reformers began to be vocal and insisted on the 
“long” being cut down, first, making it run from 13th August to 
23rd October, and afterwards from Ist August to 10th October, and 
fora year or two making it terminate on 30th September. A shrewd 
French writer in referring to this prolonged autumn holiday said 
that the judges find it scarcely sufficient, but that the practitioners, 
not without reason, consider it much too protracted. Whether 
this is so or not, we all accept its duration as an integral part of 
the legal constitution upon which sacrilegious hands are not to be 
placed save for good cause shown.—S.J., 1936, p. 621. 





Affidavit Evidence—Many years ago the present writer 
remembers hearing the late J.F. Oswald, of “Contempt of Court” 
fame, referring to some one who “like the typical solicitor’s 
clerk,” was always ready to make an affidavit. But the readiness 
to swear an affidavit appears to be in no wise confined to solicitors’ 
clerks as Mr. Oswald suggested. In the Life of Henry Bourne 
Higgins referred to in the preceding paragraph, we have a conspi- 
cuous iristance of this. Early in his professional career, Higgins 
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was briefed as junior to W. A. a’Beckett (known everywhere and 
always among his friends as “Wack” ) in opposing a motion for an 
injunction against trespass to amine. Ata preliminary confer- 
ence, which was attended by the chairman of the company affected, 
as well as by the solicitors, the chairman, a vigorous cockney, 
became very impatient over the discussion of the necessary 
affidavits and some admission of deficiencies that needed curing. 
Prancing up and down the room like a caged tiger the chairman 
became more and more exasperated by this legal talk, then, sud- 
denly slapping a’Beckett on the back, he burst out with: “Look 
’ere, Mr. a’Beckett; look ’ere, Mr. ’Iggins—tell me straight what 
you want to have sworn, and Pl ’ave it sworn; I’ll be d—d if I 
don’t.” They were staggered. “Do you mean that the Ballarat 
man will swear anything you wish?” “Of course,” was the answer, 
“it’s a mere matter o’ money.” Not many, it is to be hoped, take 
this view of affidavit evidence and its responsibilities, but to be 
sure these are often suspect. As against its likelihood of doing 
injustice there is always the probability as was once said—and the 
witty saying has been attributed both to Lord Bowen and Lord 
Justice Mathew—that truth somehow leaks out even in an affidavit. 
Not so very long ago the present writer heard a distinguished 
Chancery silk defining an affidavit as a document skilfully drawn 
by counsel to the truth of which the deponent more or less willingly 
swears; so that in his view deponents in this country are not 
equally accommodating as the Ballarat gentleman mentioned 
above.—L. T., 1936, p. 129. 


BOOK REVIEWS. 


Triar or Rozert Woop, Edited by Basil Hogarth. Notable 
British Trials, Butterworth & Co,, Ltd. (India). 

“ Englishmen are proud of their civilising mission among the 
‘Inferior races’ in the‘ dark’ countries of the world. We are 
not among those who would ridicule or discourage such work. 
But is there not some civilising to be done nearer home?”. The 
trial of Robert Wood for the alleged murder of a street prostitute, 
Emily Dinimock, in Camden Town, will justify amply the question 
above asked, 

Weare told in the introduction to this volume a very grue- 
some story of the murder of a woman of low life and how the 
strongest suspicion was roused against a man who, as the evidence 
showed, was consorting promiscuously with her. The entire case 
had io depend upon circumstantial or presumptive evidence and 
hence all the difficulty for the jury in arriving at a safe conclusion 
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but nothing except the wonderful acuteness of a counsel like Mr. 
Marshall Hall could have made that almost overpowering appeal 
to the intellect as well as the heart of the audience and more 
especially of the jury, who felt with one mind that the accused 
was not guilty. To the purely legal mind the trial furnishes a 
remarkable precedent in which an accused, having the facilities 
of evidence available under the Criminal Evidence Act of the 
country, successfully maintained his plea of not guilty. 

We cannot pass without mentioning the great ability of the 
Prosecution Counsel Sir Charles Mathews in the conduct of the 
trial, never failing in his duty to the Crown or in his obligation to_ 
the spirit of justice. Certainly his speech to the jury is marked 
by a spirit free from any straining after a conviction. We need 
hardly add that our impressions of the great traditions of the 
English Bar are only too vividly brought home to us, when such 
masterly power united to such manifest fairness in the conduct of 
atrial as of Sir Charles Mathews becomes known to us, Our 
impression of Mr. Justice Grantham is one of absolute impartia- 
lity combined with the necessary appreciation of the difficulties 
of a case of this type. He inspires in us the confidence we should 
have in a judge for his strong conception of duty as well as care 
that from no error on his part should an innocent man suffer 
punishment. 

Weare thankful to those who have edited this trial and 
thereby added to the lasting value of the Notable British Trials 
series. 


[Enp oF VoL, LXXI] 


THE 
MADRAS LAW JOURNAL 


VOL.] JULY, 1936 (LXXI 














NOTES OF RECENT CASES 


Venkatasubba Rao and Venkata- C.M.A, Nos. 417 and 418 of 1935. 


ramana Rao, JJ. 
6th May, 1936, : 
Provincial Insolvency Act (V of 1920), S.6 (c) and (h) and 

S.25—Act of insolvency being arrest or execution sale by order 
for payment out of money to a receiver for recouping out of pocket 
expenses—Order not amounting to a decree within meaning of 
S.6 (c) and (h)—Summer recess not to be deducted in calculation 
of time for petition—Cancellation of adjudication of the insolvents 
—Circumstances in favour. 


Where on a creditor’s petition three out of four brothers were 
adjudicated insolvents, the acts of insolvency being either arrest 
or execution sale in pursuance of an’ordey for payment out of 
money passed in an interlocutory application filed by an interim 
receiver for the recovery of his remuneration and out of pocket 
expenses incurred by him, 


Held, that as the said order did not amount to a decree within 
the meaning of clauses (c)-and (h) of S. 6 of the Provincial 
Insolvency Act their adjudication should be set aside. 


66 M.L.J. 43: I.L.R. 57 Mad. 271 (F.B.), applied. 

Held also, that the insolvency petition was barred having been 
filed more than three months from the alleged acts of insolvency 
and that the summer recess which intervened could not be deducted 
in calulating time for limitation. 

69 M.L.J. 283: I.L.R. 58 Mad. 794 (F.B), followed. 


Held further, that the adjudication of the fourth brother 
should be cancelled inasmuch as, the petitioning creditor had to 
get a small sum of money while creditors to whom admittedly large 
sums were owing did not think fit to take any steps and since the 


NRC 


2 


adjudication of three of the brothers was already set aside and 
that there were sufficient causes within the meaning of S. 25 of the 
Provincial Insolvency Act. 

M.S. Ramachandra Rao for Appellants. 

P. Somasundaram and Ch. Raghava Rao for Respondents. 

KoG: ——— 


Cornish, J. S. A. No. 778 of 1932. 
21st July, 1936. 


Charge—Right of maintenance of parents charged upon a pro- 
perty—Suit by mother for arrears of maintenance—W hole property 
purchased by her for decree amount—Whether charge upon the 
property persists—Extinguishment, 

A joint family consisting of a father, mother and three sons, 
effected a partition in 1901 by which it was provided that a house 
was to be allotted to the parents for their residence and after their 
death the sons were to look to that property for the funeral 
expenses. It was also provided that the sons should maintain the 
parents by turns. The father died in 1912 and one of the sons 
mortgaged his share in the-house for performing the funeral 
expenses and the plaintiff ultimately became the purchaser in 1918, 
of that one-third share by Court sale. In the meanwhile in 1913 
the mother brought a suit to recover arrears of maintenance from 
all the three sons who had failed to maintain her. She obtained a 
decree against all the three sons and in execution of the decree 
became the purchaser of the house. She then sold it to one M, on 
whose insolvency the plaintiff became the purchaser from the 
Official Receiver in public auction of the remaining two-thirds in 
1930. He thus became entitled to the whole property. He filed 
asuit to recover possession from one of the sons who claimed 
the whole house and in the alternative a charge on the property 
for the funeral expenses of the mother who died in 1927, The 
first Court decreed the suit and declined to grant the charge. 
The lower appellate Court modified it by giving a charge in favour 
of the son. ; , 

` Held, that the charge for funeral expenses was a charge for 
the mother’s benefit and the mother having become entitled to the 
property absolutely the charge became merged in her larger rights 
as owner and was extinguished. 

Held aiso, that the son having failed to pay maintenance to 
the mother and thus allowed the property-to be sold could not 
claim a charge for the funeral expenses on that property. 

K.S. Ramabadra Aiyar for Appellant. 

P. N. Appuswami Aiyar tor Respondent. 

K.C. . ——— 


Burn and Menon, JJ. "SR. No.'27904 of 1935, 
22nd July, 1936, 

Civil Procedure Code (V of 1908), Or. 41 r. 21—Ex parte 
order by lower Court—Application to set aside order—Civil 
miscellaneous Appeal against the order of lower Court deciding 
as appellate authority over its own previous order—Whether 
Letters Patent Appeal lies against decision of single Judge in 
C.M.A —Letters Patent Cl, 15. 

Where an appeal was heard by a District Judge ex parte and 
an application was made to him under O. 41, r. 21 to set aside the 
ex parte decree, 

Held, the order on such an application is one passed by the 
District Judge in the exercise of his appellate jurisdiction by virtue 
of the powers conferred on him by 9. 41, Civil Procedure Code. 

Consequently an appeal does not Jie from an order of single 
Judge in a C. M. A. against such an order unless the Judge certifies 
that the case is a fit one for appeal. 

30. L. W. 976, followed. : 

N. Swaramakrishna Aiyar for Appellant. 





Cornish, J. S. A. No. 801 of 1932. 
22nd July, 1936, 

Sale of spes successionis by reversioner—After death of limited 
owner release deed by reversioner in favour of purchaser’s widow 
of all his rights absolutely—Recital in release deed of previous'sale 
transaction—Conveyance and not a release, 

During the lifetime of a limited owner the reversioner sold to 
‘K’ his chances of succeeding to the property and directed that 
possession might be taken on the death of the widow. This was 
done by a registered deed for Rs. 2,000. A month after the death 
of the widow the same reversioner executed a ‘release deed’ on 
receipt of a further consideration of Rs. 500 whereby he ‘released’ 
all his rights absolutely in favour of ‘K’s’ widow and sons, ‘K’ 
having died in the meanwhile. The ‘release deed’ recited the 
previous sale deed and the fact that the reversioner had become 
entitled to the property on the death of the widow. It was 
contended that the document was styled as a release and purported 
to release the reversioner’s rights and therefore could not operate 
as a conveyance of property. 

Held, that because there was a recital of a previous sale of the 
present rights of the reversioner, and of the receipt of further 
consideration the release deed operated as a conveyance. 

N. Rajagopalan for Appellants. 

P. N. Appuswami Aiyar for Respondent. 

K. C. 

NRC 





Varadachariar and Mockett, JJ: A. S. No, 178 of 1934. 
29th July, 1 1936, : ; 

3 Negotiable Instrument Pr pistes Pled of illegal consideration 

—Stifling prosecution—Meaning of—Distinction between cases of 

pre-existing liability and -cases where no such liability exists. 


i Where a suit was instituted on a pronote admittedly executed 
by the defendant, and the defence was that it was executed to 
stifle a prosecution against K, a third person and friend of the 
defendant, it was found that on the previous day, a large quantity 
of aluminium ; stock stored in K’s rooms but the keys of which 
were with , the plaintiff was missing, that the plaintiff threatened 
to report the matter to the police, that K threw the blame on the 
plaintiff, but i in the end the pronote was executed by the defendant 
as representing the loss sustained by the plaintiff by the storage. 

Held, that mere possibility of a talk of criminal proceedings 
at some stage, or another will not make a transaction illegal, The 
Court must be..satisfied that. the pronote was given in pursuance 
of an agreement, to stifle a prosecution. 

7 Scotts N. R. No. 499, followed. 

The mere.fact that the plaintiff did not prosecute the defen- 
dant as at one time” he threatened will not warrant the Court in 
coming to the conclusion that there was an agreement on his part 
to.abstain from prosecuting. If the fact of the actual commission 
of the offence is beyond doubt and the plaintiff knew of it, his 
abstaining from prosecuting would afford some foundation for the 
agreement that the non-prosecution must have been. the result of 
an agreement not to prosecute. 

A distinction bås to be drawn between cases in which there is 
a pre-existing civil liability and those in which there is no such 
pre-existing liability. ; 

41 I.C. 812; 70 I.C. 295 and I.L.R. 53 Cal. 51, relied on. 


The fact that the plaintiff pleaded cash consideration does 
not bar the Court from decreeing the suit when the facts are 
found. Execution of the pronote having been admitted, the onus 
was on the defendant to prove want of consideration which he had 
not done, 

` V.S. Narasimhachar for Appellant. 
G. Lakshmanna and G. Chandrasekara Sastri for Respondent. 


S. V. V. —— 


Varadachariar and M ockett, JJ. Appeal No. 532 of 1930. 
21st July, 1936, 


Morigage—Co-morigagee—Whether co-morigagee can sue for 
his portion of morigage—Ex parte decree—Order setting aside 
ex parte decree-—Appellate Court whether precluded from going 
into the qnestion whether lower Court acted rightly in passing 
ex parte decree—Absence of pleader not final one way or other in 
coming to a decision for setting aside ex parte decree. 

A suit was instituted by an assignee of 19/24 share of a mort- 
gage-debt claiming a part of the total amount due remitting the 
balance. An ex parte decree was passed. An application to set 
aside the decree was allowed but the High Court set aside the 
order and an appeal was preferred from the original decree. (I.L.R, 
54 Mad. 455). The grounds of appeal related to the non-maintain- 
ability of the suit in the present form and the propriety of the 
lower Court passing the decree ew parte, 

Held,a suit cannot be instituted by a co-mortgagee for his 
share of the amount. 

LL.R. 47 Cal. 175 (P.C), referred to. 

The fact that hardship would result if the co-mortgagee was 
asked to sue for the entire money and pay court-fee thereon is no 
ground for permitting such a suit. 

59 M.L.J. 928, dissented from. 

Further, questions of jurisdiction would arise if a co-mort- 
gagee is allowed to sue for his share but the property covered by 
the mortgage is sold for the entire amount, other similar difficulties 
pointed out. i 

`: Held further, the order of the High Court setting aside 
the ex parte decree did not preclude the appellate Court from going 
into the question whether the lower Court was right in proceeding 
to pass an ex parte decree, in the circumstances of the case. 

39 M.L.J. 697 and 100 I.C. 553 (Mad.), distinguished. 

A.LR. 1925 Pat. 534, followed. 

Per Mockett, J—In considering the question whether an 
ex parte decree is to be set aside by the appellate Court, absence 
of pleaders when the case was taken up is not final in one way or 
the other. 

LL.R. 10 Lah. 570, followed. 


K. Bashyam Aiyangar and T. R. Srinivasan for Appellants. 
K. S. Jayarama Aiyar and K. Swaminatha Atyar for 
Respondents. 


K. C. — 
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Faradachariar and Mockeit. JI. - - - Appeal No. 6 of 1931: 
31st July, 1936, $ i 
` Hindu Law—Suit by presumptive reversioners for a declara- 
tion—Passing of Act II of 1929 pending suit—Effect of on suit— 
The presumptive reversioners as per ihe Act supporting plaintifs 
—If suit not maintainable. 


A suit was filed in 1927 by a number of reversioners to the 
estate of P, claiming a declaratioti that an alleged adoption by the 
widow in 1921 is neither true in fact nor valid in law. The suit 
came on for trial only in the end of 1929 by which time Act II of 
1929 had been passed varying the order of inheritance.. As a 
result, if the Act should govern this `case, defendańts 5, 6 and 7 
would be nearer heirs than the plaintiffs. Defendants 5 to 7 got 
themselves impleaded on their own application in October, 1929. 
They also did not support the adoption but asked for a aeceranoe 
in terms of the prayer in the plaint. 


: Held, that it may be that in certain circumstances even a Court 
of appeal will be justified in taking note of events happening after 
the institution of a suit and moulding the relief in the light thereof. 
It may also be that where the suit is one based-on an individual 
cause of action vested in the plaintiff, especially in the nature of 
a claim in ejectment, the cessation of his title before the final 
decree in the case will justify the Court in refusing relief to him. 
But a suit for a declaration like. the present is not an individual 
suit but a representative suit and the new reversioners also support 
the plaintiff’s prayers. Dismissal of the suit may bar the possibility 
of a declaratory suit by defendants 5 to 7 as it will be more than 
6 years from the date of the adoption, The maintainability of the 
suit is not therefore affected by the subsequent Act of 1929, 

K. Kameswara Rao for Appellant. 
N. Rama Rao and P. Satyanarayana Rao for Respondents. 
S. V. V. 


. Cornish, J.. -- S. A, No..689 of 1932. 
27th July, 1936. 


Limitation. Act—Will—Properties bequeathed to a temple— 
Vesting, of management with A—Death.of A—Heirs of testator 


suing for possession as trustees—Article applicable—Article 120—. 


Cause of action accrued on A’s death. 


Where'a testator S. bequeathed certain properties.in favour of. 
a temple and vested the right of management in one J for his. life, 


the right of S’s,heirs.to sue for possession of the properties claim- 


ing to be lawful trustees accrued on T's death and the suit was, 


barred after.a period of six years under Art. 120 of the Limitation 
Act, sos 
ILL.R. 39 All. 636 and A.I.R. 1935 Mad, 449 referred to. 
T. M. Krishnaswami. Aiyar and P, N. Appuswami Aiyar for 
Appellant. 

S. Ramaswami Aiyar and: V. K. Srinivasa Aonga for: 8th 
and 9th Respondents.. ` 

K. R. Rama Aiyar for 4thiand Sth Respondents. . 

S.V. V. + 


Varadachariar and. Mockett: WW. -> ALS, No. 206 of ot 


5th August, 1936, 


Limitation Act—Agency—Agency .to collect moneys id. a 


decree and other duties—Agent appointed Court receiver to collect 
same decree dues—If agency thereby ceased—Rule in 19: Q-B.D. 
2641 if an absolute rule’ of law — Effect of agency. taking i in other. 
duties also, other than collecting the decree amount. 

The defendant’s. father H.S. died. on 14th August, 1925. A 
suit was filed on 14th August, 1928; by M firm, the principal of 
H.S. for accounts against the heirs of H.S. There was no sugges- 
tion that the business of the agency had been completed before the 
death of H.S. but it was contended: that it ceased earlier by virtue 


of the following circumstance and’ that the suit was therefore: 


barred, A mortgage decree had been obtained by M firm’in O. S. 
No. 58 of 1915. Another firm R was. claiming one half share it 
the decree. H.S.as a power-ot-attorney‘ agent of M had ‘realised 
some amounts and paid them over to the principals, who: also 
divided them among its partners. R filed a suit in 1920. (O. S. 
No. 24/23) and filed therein an application for appointment of a 
receiver to collect the balance due under the decree and for an 
injunction restraining V or H.S. from collecting the same. The 
commission agreed by V to be-paid to H.S. was 20% of the collec- 
tions. The Court for some reason appointed H.S. as. receiver and 
as the Court gave only 73% commission, the Court stated in the 
order of appointment that it should be without prejudice to the 


1 Reid v, Explosives Co. (1887) 19 Q. B. D. 264. 
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excess remuneration which he could claim as a result of any agree- 
ment with V. He relinquished the receivership in 1924. It 
was contended that the rule in 19 Q. B. D. 264 that when once the 
Court takes charge of the properties in the suit by appointing a 
receiver or otherwise, rights of management or service which other 
persons may possess by virtue of any contract with the original 
owners will cease, applied to the case and that on H.S’s appoint- 
ment as receiver, his agency with V ceased. 

Held, that the rule in 19 Q. B. D. 264 is not an absolute rule 
of law but will depend on the circumstances of each case. The 
Court’s order that the order was without prejudice to his excess 
remuneration showed that his agency was not put an end to by his 
appointment as receiver. 

Assuming that on appointment as receiver, any further execu- 
tion by him of the decree in O.S.No.58 of 1915 must be attributed to 
his character as receiver and not to his character as agent, it does 
not follow that his discharge of the other duties entrusted to him 
under the power of attorney, including the conduct of the defence 
in O. S. No. 24 of 1923 became illegal. The relinquishment of his 
receivership in 1924. will net amount to a relinquishment of his 


_agency. 


E. Vinayaka Rao for Appellant. 

M. Patanjali Sastri for Respondent. 

S. V. V. f 
Burn and K. S. Menon, JJ. L.P. As. Nos. 62 to 64 of 1935.. 

7th August, 1936. 

Limitation Act (1X of 1908) Art. 182 (5)—Civil Procedure 
Code O. 21, r. 10 and O.3, 7.4, 

An execution petition filed by a pleader who held no Vakalat- 
namah is not an application in accordance with law, As under 
O. 3, r. 4, Civil Procedure Code, no pleader shall act for any 
person in any Court unless he has been appointed. . . . bya 
locument in writing signed by such person—, a pleader who has 
no vakalat has no ‘capacity to act’, and what he purports to do 
van have no legal effect, and such execution petition cannot serve 
to save limitation as a step in aid of execution. 

The fact that the Court took action on such an execution 
ietition, e.g., by ordering notice thereon or by ordering., costs 
o- the judgment-debtor on an adjournment application, but 
he execution petition was ultimately dismissed with costs cannot 
alidate a presentation which was a nullity. 

Judgment of King, J., reported in A.I.R.. 1935 Mad. 786 
- firmed. 

B. Jagannadha Das for Appellant. 

B.V. Ramanarasu for Respondent. 

S. V. V. ——— 





Varadachariar and Mockett, JJ. A. S. No. 289 of 1926. 
6th August, 1936, 


Limitation Act (IX of 1908) S.14—Mortgage suit—Mortgage 
comprising properties situate partly in a district subject to Civil 
Procedure Code and partly in Agency district—Suit in Civil 
Procedure Code District—Decree over all properties—Execution 
of decree bona fide and diligently—E-xecution refused re Agency 
properties—Suit in Agency Court—Period from filing of prior suit 
to date of completion of execution there, if can be deducted, 


A mortgage comprised properties partly situate in Vizaga- 
patam proper and partly in Vizagapatam Agency. The date fixed 
for payment under mortgage was 29th November, 1901. Within 
6 years of that date, a suit O.S.No.240f 1907 was filed in the 
sub-Court, Vizag for relief in respect of both sets of properties. 
A preliminary decree and a final decree were passed. Between 
1911 and 1918 several execution petitions were filed and enter- 
tained by the subordinate Judge, Vizag, but all proved infructuous 
for reasons not attributable to the default of the decreeholder. In 
1918 the Sub-Court, Vizag passed an order proclaiming for sale 
properties situate in his jurisdiction and proposing to transfer the 
petition to the Agent with respect to execution of other properties. 
The sale of the Vizag properties was over in March, 1923. The 
plaintiff applied in December, 1922, to transfer the decree to the 
Agency Court for further execution but as by that time 42 Mad. 813 
had ‘been reported, he refused to transfer the decree for execu- 
tion as that part of the decree was futile. The plaintiffs then filed 
this suit on 9th October, 1923, for recovery of the balance by sale 
of the properties in Agency area and claimed ‘to deduct the period 
from 17th August, 1907 (date of institution of O. S. No. 24 of 
1907) to December, 1922 under S. 14 of the Limitation Act. No 
question was raised that he was not entitled to deduct the period 
between the institution of the suit and the date of the final decree 
and it was also admitted that the plaintiff was bona fide and dili- 
gently prosecuting the execution proceedings, but it was contended 
that the pendency of the execution petitions could not be deducted 
and even if it can be, only the actual period taken by the pendency 
of the petitions in Court can be deducted. The lower Court 
deducted the period from 17th August, 1907, to January 1920, when 
he thought the plaintiff must be deemed to have bécome aware 
of I.L.R. 42 Mad. 813. 

Held, the whole period of the execution petitions to the end 
must be deducted. The legislature has not drawn any distinction 
in S. 14 Cl. (1) between the suit stage and the later stages in 
execution, though for purposes of initiation of proceedings a dis- 
tinction has been made between a suit dealt with by S. 14 (1) and 


10 
). This latter distinction relates to the suit 
f which the question of ‘limitation 
ding in respect of which the 


“ati application in-Cl: (2 
or other proceeding in respect o 
arises and-not‘to the prior procee 
‘deduction is claimed. 

. If the two suits are founded om the same. cause of action, the 
fact that no causé of action can be predicated in respect of pro- 
ceedings in execution is-no reason for holding that the time bona 
fide but infructuously taken in executing the prior decree should 
not be deducted under S. 14. The principle of S.14 is that if and 
so long as a person has bona fide and with due diligence been seek- 
ing the relief that he was entitled to in a Court which he believed 
to be a Court competent to grant him that relief, he ought not to 
be penalised for having instituted that action in the wrong 
Court. S. 14 says “another civil proceeding” and not suit. 

C. M. S. A. 76/23 and 110 I.C. 47, distinguished. 

' The words in S. 14 “during which the plaintiff has been 
prosecuting another Civil Proceeding” are analogous 
to the words “During the active prosecution of a contentious suit 
or-proceeding” in S. 52 of the Transfer of Property Act 1882, as- 
it stood before the amendment in 1929 under which it has been 
held ‘that the ‘lis’ continues even during execution of the decree. 

_ Ina mortgage suit especially, the relief that he is entitled to 
is the sale of the property and till that has been carried out, all 
steps taken by him, provided they were taken with due diligence 
and in a court which he believed to be the court competent to 
grant him the relief may legitimately be held to be steps taken in 
another civil proceeding. 

`, D. Ramaswami Aiyangar for C. S. Venkatachariar for 
Appellant. ed 

Ý. Suryanarayana for Respondent. . 


S. V. V. > . l 
Madhavan Nair and Pandrang Row, JJ. `C. M. P. No. 2975/1935. 
l ` 7th August 1936. . 

= ‘Civil Procedure Code (V of 1908), S. 110— Substantial ques- 
tion of law—Meaning of —Question covered by a Full Bench—If a 


substantial question of law. 
= Where the question arising in the case is covered by a Full 





Bench Judgment of this High Court, it cannot be said to be a 


‘substantial question of law’ within the meaning of S. 110 Civil 
Procedure Code. a 
M Patanjali Sastri for Petitioner. 
-R. Kesava Aiyangar for Respondent, 


S.V. V. aai 
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Varadachariar and Mockett, JJ. Appeal No. 493 of 1930. 
11th August, 1936, 


Chit Fund—First successful bidder—Drawing of amount— 
Mortgage by sons of bidder to secure future instalments—Cessa- 
tion of the chit fund after two years—Suit on mortgage bond—If 
maintainable, 


„One R was conducting a Kuri with 18 members and it was 
expected that the chit will run for 18 years. V (1st defendant) was 
one of the subscribers to that chit holding 14 tickets. She became 
the successful bidder in 192! having bid at a discount of more than 
Rs, 5,600 per ticket. The rate per ticket was Rs. 500 and annual 
subscriptions on the whole was Rs. 9,000. She therefore received 
only Rs. 3,374 per chit, that is Rs. 5,061 for her 14 chits. The 
balance was distributed among the subscribers as profits, The 
successful bidder had to execute a security bond securing future 
instalments. As V had no property of her own, her sons agreed 
to give their properties as security and the mortgage bond was 
executed by V and her five sons; two of them being minors by 
their mother V as guardian, The chit continued only for two 
more years. It was alleged that all the subscribers met in 1925 and 
that it was resolved that the chit might be stopped, that the 
non-benefitted subscribers might be refunded the amounts 
advanced by them and that the benefitted or prize winning subs- 
cribers should refund with interest the amount drawn by them 
subject to their right to take back the sums actually subscribed by 
them with interest. On this basis V had to pay R, Rs. 4,177-2-0. 
As this amount was not paid, R assigned the mortgageto the 
plaintiff who claimed this sum of Rs, 4,177-2-0 with interest 
thereon. It was found that the alleged arrangement of 1925 was 
not proved and much less that V was a party to any such 
arrangement, 


Held, that in cases like the present, it is reasonable to hold 
that the security bond must be interpreted in the light of the rules, 
and the obligation undertaken by it is not repayment of the benefit 
already received—as if it were a debt—but the payment of future 
supscriptions. There is again the fact that the mortgage bond in 
this case has been executed not by V but by her sons, in respect of 
property belonging to them. The sons are not parties to the chit 
fund and it cannot therefore be said that any liability that will 
fasten itself on general principles upon a benefitted subscriber on 
the collapse of the chit fund will necessarily fasten itself to them 
as well, A reasonable interpretation of the bond, as against them, 
will be only that it was intended to secure V’s obligation on the 
assumption that the chit fund will run its normal course. 


12 
A.C. Sampath Aiyangar for Appellant. 
T. M. Krishnaswami Aiyar and M. Krishna Bharathi for 


Respondent. 
S. V.V. — 


Varadachariar and Mockett, JJ. Appeal No. 74 of 1931. 
11th August, 1936. 


Mortgage—Executant a member of an undivided Hindu 
family—Death of executant—Suit against his nephew as legal 
representative—Plea by nephew, that some mortgaged properties 
are his self acquisitions etc.—If can be raised in the suit—Para- 
mount title plea — Meaning of—Exceptions to rule excluding 
paramount title plea in mortgage suits. , 

To secure re-payment of moneys due on dealings between one 
L and the firm R (plaintiff), a security bond was executed by L, the 


- paternal uncle of the defendant on 1-9-1925. As the said L died 


without issue, it was alleged that the defendant K succeeded to his 
estate as heir. The defendant pleaded that K and L were undivided 
members, that item (1) of the secured properties was the self- 
acquisition of his father and that item (2) was the joint property 
of the two branches to the extent of one-third and that therefore 
the security bond could bind only L’s 1/6th share in item (2). In 
a suit on the security bond: to enforce the charge, the trial Court 
held that (1) the plea of self acquisition, undivided nature of the 
family and the claim to 1/3rd of item (2) could not be gone into, 
as in his view they were in the nature of pleas of title paramount 
and(2) that the defendant in his character as the legal representa- 
tive of L was estopped from questioning L’s title to the mortgaged l 
properties. ; 

Held, on appeal, that it will be most convenient to try these 
issues so that an auction purchaser may know the exact situation 
rather than speculate. But convenience apart, the rule that ina 
suit to enforce a mortgage any pleas in the nature of a claim by 
way of title paramount are not to be introduced, only excludes a 
claim by strangers whose interest in the property can in no circum- 
stances be affected by the act of the mortgagor. A claim of self- 
acquisition by a member of a joint Hindu family can by no means 
be put on the same footing as a claim by a stranger to the 
mortgage. It has also been held in 13 C.L.J. 85:45 I.C. 691 that 
the rule as to exclusion of a claim by way of a title paramount is 
not absolute but is subject to exceptions. 

A.LR. 1928 Mad. pp. 2, 199 and 764 and A.I.R. 1936 Mad. 338 
referred to. ‘i 

K. Rajah Aiyar and R. Rangachari for Appellant. 

M. Patanjali Sastri and T. K. Sundararaman for Respondent. 

S. V. V. ——— , - 


Burn and K. S. Menon, JJ.  ; © - C.M. AsNo. 416 of 1934, 
5th August, 1936. 


Civil Procedure Code (V. of. 1908), S. 48—Mandatory in 
scope—Limitation Act (1X of 1908), Art. 182—Period of 12 years 
cannot be extended by anything contained in the article of the 
Limitation Act. , 


Where a decree-holder obtained a decree for Rs. 7,000 and . 


odd in 1919, and in the course of execution proceedings realised 
a sum of Rs. 480 and odd in about 1925, but had to refund the 


said sum in about 1933 by virtue of the orders of the High Court. 


in collateral proceedings, and filed in 1933 an application, for 
recovery of the said sum of Rs. 480 and odd by attachment of. 
fresh properties and arrest of the judgment- debtors, as supple- 
mental to a pending execution petition, 


‘Held, that S. 48, of the Civil Procedure Code, is explicit and 


mandatory and that there is no principle upon which the period. 


of 12 years mentioned in S. 48, Civil Procedure Code, can be: 


extended or the running of which can be deemed to be interrupted. 


Held further, that they were not prepared to extend the 
application of any principle derivable from cases decided under 
Art. 182, as to say that this period of 12 years can be extended 
for any reason. 


C. Rama Rao for Appellant. 
M.S. Ramachandra Rao for Respondents. 


K.C. =—— 


Faradachariar and Mockett. JJ. A?’ S. No. 242 of 1934. 
7th August, 1936. 


Hindu Law— Widow—Marriage of her daughter—Coparcener 
failing to perform—Widow performing the same incurring the 
necessary expenses—Suit for recovery of moneys so spent—If and 
when she can claim interest on such sums, 


A Hindu widow filed a suit against her husband’s coparceners 
for recovery of moneys spent by her for the marriage of her 
daughter and for other ceremonies connected with it. She claimed 
interest on those sums from the date when it was spent to date of 
plaint. 


Held, that this is not the case of an ordinary loan betwcen the 
parties nor is it a transaction governed by the Interest Aci. But 
she can be treated as a person entitled to be reimbursed by the 
` defendants in respect of expenses and loss to which she has been 
put by the omission of the defendants to celebrate the marriage of 
their co-parcener’s daughter and in that view she will be entitled to 
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interest only if she satisfies the Court that she has had actually to 
pay interest. 
Ch. Raghava Rao for Appellant. 
Vedantam Satyanarayana. for Respondent. 
S, V. V. — ; 
Varadachariar, J. C. R. P. Nos. 403 and 404 of 1934. 





14th August, 1936.. 


Civil Procedure Code (V of 1908), O. 3, r. 2—Petition by a 


_mortgagee of a Holding under S. 131 Estates Land Act—Presenta- 


tion by an agent of petitioner—Agent regarding master’s factory 
business and not of this particular business — If proper 
presentation, 

Applications were filed by one S under S. 131 of the Estates 
Land Act to set aside revenue sales for arrears of rent on behalf 
of a mortgagee of a.part of the Holding so sold. The said S was 
a person who was merely looking after a factory on behalf of the 
mortgagee, and oug general business for his master in the off 
season. 

Held, S cannot be held to be a person ‘carrying on business? 
for the mortgagee. ‘Carrying on business” in O. 3, r. 2, Civil 
Procedure Code is used in a restricted sense, viz., as relating to. 
commercial business and the application must relate to matters 
connected with such trade or business. S could at best represent 
his master only in respect of matters relating to the factory but 
not in respect of the management of his land or the collection of 
money due to him under the mortgage. Presentation by S is there- 
fore not a valid presentation. ; f 

A.LR. 1935 Mad. 786 confirmed in L.P.A. Oe to 64 of. 1935: 
71 M.LJ. (N.R.C.) p. 8 relied on. 

T..M. Krishnaswami Aiyar and A. Balasubramania Aiyar for 


Petitioner. 
B, Jagannadha Doss for Respondent. 


S. V. V. l ——— 
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Varadachariar and Mockeit, JJ. Appeal No. 529 of 1930, 
19th August, 1936, 


Res judicata—Suit for declaration by presumptive reversioner 
that an adoption by widow is invalid—Subsequent death of widow— 
Later suit for possession—First suit in Munsif’s Court—V aluation 
increased by changes in value—Later suit in sub-court—If issues 
barred by res judicata—Civil Procedure Code, S. 11 and Specific 
Relief Act S. 43—Difference between, 


One D. S. died in or about 5th March, 1878, leaving a widow 
him surviving. She died on 12th February, 1927. The first 
plaintiff filed O. S. No. 877 of 1903 in the Munsif’s Court against 
the widow, the present first defendant (alleged adopted son), and 
the present seventh defendant to declare the adoption of first 
defendant by the widow invalid. The adoption was declared 
invalid. On the death of the widow, the present suit was filed in 
the sub-Court. 


Held, the question of adoption was barred by res judicata. 
In determining the question of competence for the purpose of S. 11 
Civil Procedure Code, the Court need not take into account any 
change in the valuation resulting from a mere fluctuation in the 
market value of the properties involved. If the properties con- 
cerned in the two suits are the same, the fact that 50 years ago 
they were worth only an amount which would have brought a suit 
relating to them within the jurisdiction of the District Munsif’s 
Conrt is no reason for holding a pronouncement of that Court in 


respect of title thereto not final, merely because according to the. 


present day market value the same property would be worth more 
than the pecuniary jurisdiction of that Court. 


Also S, 43 of the Specific Relief Act provides that a declara- 
tion made under Ch. VI (declaratory decrees) is binding on the 
parties to the suit and persons claiming through them. . This does 
not incorporate the limitation laid down in S. 11, Civil-Procedure 
Code, as to competency of Court to deal with the latter suit. 


The policy underlying declaratory suits is that questions of 
this kind should be adjudicated on at the earliest opportunity 
before evidence bearing upon them should be lost. That purpose 
will be defeated by holding that decades afterwards simply 
because of some difference of valuation for jurisdiction, a decla- 
ration once obtained should become futile, 

K. Rajah Aiyar and A. V. Seshiah for Appellant. 

B. Somayya for Respondent. 

S. V. V. ———. 
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Pandrang, Rao, J. . C. M. P. No. 3852 of 1935. 
19th August, 1936. 


Writ of certiorari—Temple honours—Order of precedence— 
Order of Endowments Board . fixing the order of precedence in 
receiving the honours—Board observing judicial forms in determin- 
ing the questions--If a legal right—Administrative act only—No- 
civil suit will lie and no writ can be issued. 


Two members of the Religious Endowments Board passed an 
order in review of a prior order of a full Board of three members 
to the“ effect that “the petitioners are entitled to 9th theertham- 
and 9th place in the distribution of honours as claimed by them in 
Sri Athinathar Alwar Temple, Alwar Tirunagari ” and directed 
the trustees to observe that order. An application was thereupon. 
filed to quash this order by a writ of certiorari. i 


. Held, that this is a mere right to obtain theertham or honours 
in a particular order of precedence and such a right is not a-civil. 
tight which can be enforced or declared in a Civil Court, A 
determination of such a right cannot be regarded as a determina- 
tion of any rights of subjects. The mere fact that the Board 
pronounced a decision about the honours or privileges does not 
change their essential nature. The distribution of theertham and 
other honours in temples is a matter of internal management 
which is left-to the management or trustee subject to such supervi- 
sion as may be vested by law either in the temple committee or the 
Board of Commissioners for Hindu Religious Endowments, It is a . 
mattér of administration of the temple including therein the 
proper performance of ceremonies in the temple. Such a claim is 
not based ‘on any legal right and S. 79 of the Endowments Act 
does not make it into a legal right either. A writ of certiorari 
will be issued “ wherever any body of persons having‘ legal 
authority to determine- questions ‘affecting the rights of subjects 
and having the duty to act judicially, act in excess of legal 
authority”. And as no. question of rights of súbjects is involved’ 
in this matter, the mere fact that the-Board acted judicially | 
observing judicial forms in determining this question, does not 
alter the subject matter of their decision, and no writ can be issued 
to quash such an order, 


T. R. Venkatarama Sastriar, T. M. Krishnaswami Aiyar, 
V. Ramaswami Aiyar and N. G. Krishna Aiyangar` for Petitioners. 
S. Srinivasa Aiyangar, S. Ramanujam, S. N arayana Aiyangar, 
A. Srirangachari, P. V. Rajamannar, M. Subba Rao, K. E. Raja- 


gopalachari and $. Rajagopalachari for Respondents. 
S. V. V. ——— 
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Pandrang Rao and K.S. Menon, JJ. C. M. P. No. 5318 of 1935. 
17th August, 1936, 


Writ of Prohibition—Madras Co-operative Societies Act, 
S. 51—Proceeding against an ex-director for loss—Award by 
Deputy Registrar—Validity of—Writ issued prohibiting further 
action by Registrar on the award. 

Where a Deputy Registrar of Co-operative Societies enter- 
tained under S. 51 of the Madras Co-operative Societies Act 
(Act VI of 1932) a proceeding against an ex-director of a Co- 
operative Society and passed an award against him for payment 
of a sum of money to the Society for loss alleged to have been 
caused by his wilful neglect in taking inadequate security from a 
borrower, a writ of prohibition was issued to the Deputy Registrar 
to quash the proceedings and prohibit further action by way of 
enforcing the award, 


S. Ramaswami Aiyar for Petitioner. 
Respondents unrepresented. 
S. V. V. 


Varadachariar and Mockett, JJ. Appeal No, 148 of 1931. 
25th August, 1936. 


Hindu Law—Trading family—Junior member in charge of 
one of the shops—Mortgage of family properties standing in his 
name—Pur pose binding on family—If family bound by mortgage— 
Sale subject to morigage—Purchaser can question truth and 
validity of mortgage—Conduct of parties can be taken into account 
to determine fact and validity of mortgage. , 

A (the first defendant) executed on 25th September, 1915, a 
mortgage over properties which stood in his name. At the time of 
mortgage, 4 was a member of a joint Hindu family and his father 
V was also alive. The family was a trading family and was 
carrying on cloth trade. There were two shops and dealings with 
regard to them were to a large extent kept separate so far as 
outsiders were concerned. Plaintiff was supplying goods to and 
having dealings with both these shops and was presumably. 
acquainted with the family’s position and affairs. The fourth 
defendant was adjudged an insolvent and the Official Receiver sold 
the properties subject to the mortgage. Between 1915 and the date 
of suit nobody questioned the binding character of the debt or 
the mortgage. In the Insolvency Petition the fourth defendant 
included this as one of the debts for which he was liable. Ina 
partition suit in this family in 1916 this debt was not brought into 
account. Ina suit on the mortgage, 

Held, the mere fact of the sale having been held subject to 
the mortgage will not preclude purchasers from questioning the 

NRC 
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truth or validity of the mortgage (I.L.R: 31 All. 583), but the 
conduct of the parties can be taken into account in dealing with 
the question of fact re-truth or validity of the mortgage. 

It was found that these properties were joint family properties. 
The mere fact that these properties were described by the first 
defendant as properties acquired out of his earnings is not the 
assertion of such a hostile claim as against the interests of the 
family or an indication that it was his own personal transaction as 
to preclude the application of the. principle that if the purpose was: 
one binding on the family the transferor might still be regarded as 
having entered into the transaction in the capacity in which he 
could bind the family. 

I.L.R. 34 All. 296 and LL.R. 51 Mad. 491, distinguished. 

.28 I.C. 365 and 27 M.L.T. 325, referred to. 

The mere description that properties were acquired out of a 
member’s earnings is not the same as claiming for it the character 
of self-acquisition in the legal sense. 

A person who is the accredited agent of a family so as to be 
able to bind the family by debts borrowed for a proper and 
necessary purpose can also pledge the properties of the family for 
debts so incurred. 

Even a junior member if he is in n charge of family business 
will have all the powers of a managing member to the extent 
necessary for the proper conduct of the business of which he is in 
charge. 

LL.R. 20 Cal. 453 and 45 M.L.J. 44, relied on. 


B. Sitarama Rao. and V. M. Ramaswami Mudaliar for 





Appellant. 
_ K.S: Krishnaswami Aiyangar for Respondent. 
© S. V.V. , 
K.S. Menon, J. © -C. M. P. No. 1369 of 1936. 


28th August, 1936. 

Writ of certiorari —Proceedings against Endowmenis Board— 
Board unsuccessful and directed to pay costs to the opponent—If 
such costs also fall under S. 68 of the Endowments Board’s Act— 
Assessment under S. 68 on trustee—Expenses incurred and costs 
paid also included—If valid—Other remedy by way of objections 
against demand to the President—If a separate remedy or only a 
review—Writ, when can be issued, 

The petitioner is the managing trustee of M Tepl: He 
was removed from the office by the Endowments Board in 1934, 
He applied for a writ of certiorari to quash that order of removal’ 
and it was granted holding that the order of the Board was ultra 
vires, .The Board was directed -to pay him Rs, 200 for his costs, 
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The Board paid the amount, Again on Ist August, 1935, the 
Board acting under S. 70, assessed the amount of costs and 
expenses incurred by it in defending the prior proceedings at 
560-14-0 and made a demand for it on the petitioner as trustee. 
The petitioner objected to this order to the President of the Board, 
who however confirmed the order of demand on 10th February, 
1936. The petitioner applied now to quash the order dated Ist 
August, 1935, especially as it included the Rs. 200 costs paid, 

Held, the action of the Board under Ss. 68 and 70 of the 
Endowments Board Act is not a determination of any question 
affecting the rights of subjects; much less can it be said that in 
doing so they were acting judicially or they had a duty to act 
judicially, There were no facts to be enquired into, there was no 
question of any ‘proposal’ on one side or of ‘opposition’ on the other. 
On the other hand not even a notice was necessary to be given 
to the petitioner before the amount was assessed or a demand made. 
Further the Board cannot be said to have exceeded its authority 
under S. 68. A writ of certiorari can only be granted when there 
is no other remedy given. But the petitioner has another remedy 
given to him under S. 70 (2) (b) which he availed himself of. 

If any, the order to be quashed can only be the later order of 
10th February, 1936, and the petition to quash the earlier order is 
therefore not maintainable. 

Even assuming the proceedings are judicial, the Board was 
within its rights in demanding even the Rs. 200 paid by it to the 
petitioner as costs. S. 68 is general in its wording and takes in 
not only the amount which the Board has spent but also the 
amount which it had to pay to others in cofinection with those 
legal proceedings. 

A, Visvanatha Aiyor and V. Meenakshisundaram for 
Petitioner. 

K. Subba Rao for Respondent. 


S. V. V. —— 
The Officiating Chief Justice C. M, P. No. 5722 of 1933 
and Horwill, J. in 
31st August, 1936. A. S. No. 211 of 1928. 


Court-Fees Act (VII of 1870, as amended in Madras), Ss. 5 
and 11— Suit for possession and mesne profits—Claim regarding 
mesne profits subsequent to suit—Refusal by trial Court—Appeal 
preferred by defendant against decree for possession—Plaintiff 
preferring memo. of objections as regards claim for future mesne 
profits—Direction for payment of ad valorem court-fee by Taxing 
Officer—Propriety—Finality of decision of Taxing Officer. 

The plaintiff who instituted a suit for possession and mesne 
profits omitted to claim in his plaint future mesne profits and he 
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subsequently applied for permission to amend his plaint by includ- 
ing a claim for such ‘profits. The lower Court passed a ‘decree in 
his favour for possession but rejected the application for amend- 
ment. The defendants having- appealed against’ the- decree- for 
possession the plaintiff filed a memorandum of cross-objections 
claiming future mesne profits. The Taxing Officer before whom 
the question of court-fee came up held that ad valorem court-fee 
was payable on the estimated amount of -future mesne profits and 
the plaintiff-respondent paid the required court-fee, At the hearing 
of the appeal counsel for the plaintiff-respondent contended that 
the Taxing Officer’s order regarding court-fee was wrong and 
applied for a refund of the excess court-fee paid on the memo, of 
objections. l 

Held, that the claim made by the plaintiff in the trial Court 
as well as in the High Court was to have his right to subsequent 
mesne profits adjudicated upon, that no cause of action had 
accrued to him regarding that claim; and that no court- fee was . 
payable thereon. Under. S. 11 of the Court-Fees Act; as- amend- 
ed in Madras, no portion of the court-fee is: payable by a party 
before a final decree for mesne profits is passed, 

Held, however, that the decision of the Taxing Officer, though 
erroneous, was final under S. 5 of the Court-Fees Act, and could 
not be re-opened at the time of the disposal of the appeal, and 
that consequently no order for refund of the court-fee could be 
made. Direction given for issue of a certificate stating that excess 
court-fee had been ‘paid so as to enable the petitioner to apply to 
the revenue authorities for ohining a refund of the excess fee 
collected. s 

LL.R. 20 Mad. 398; I.L.R. 21 Mad. 269; 53 MLJ. 457 and 
LL.R. 53 Mad. 540, referred to. 

Per The Officiating Chief Justice. —S. 5 of the Court- ee Act 
like several other sections of the Act is undoubtedly defective as 
it makes no provision for the Taxing Officer being compelled to 
refer the question to the Judge of the Court. . 3, 

Per Horwill,J.—It has always been understood that appeals 
are to be valued in the same way as suits, and the several séctions 
of the Court-Fees Act apply not merely to suits but also to 
appeals. I.L.R. 29 Mad. 367, considered. 

Distinction between an appeal by a plaintiff who has had his 
suit dismissed and that of an nase ce defendant pointed out. 
10 M.L.J. 144, referred to. 

-T. R. Venkatarama Sastri and K. R. Rama Aiyar for 
Petitioner. 

The Government Pleader (K. S. Krishnaswamy Aiyangar) and 
N. Srinivasa Aiyangar for the Government. z f 


B. V. V. — 
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Varadachariar and Mockett, JJ. "ot AS. aes 89. of 1931. 


31st August, 1936, 

Negotiable Instruments Bit Presumption under S, “118 

Pronote by a Hindu father—Suit on pronote after his death against 
his undivided sons—S. 118 if applies :to such a case—Evidence Act, 
S. 114—Onus of little consequence when all evidence before the 
Court—Methods of displacing presumption under S. 118. . 
. A suit was instituted. by an indorsee of a. promissory note 
dated 1925 executed in favour of the fourth defendant by A. V. 
. The endorsement was made on 2nd July, 1926, in consideration of 
the plaintiff undertaking to pay off a debt due by the fourth 
defendant to one G. V. under a pronote of 1924. After endorse- 
ment a lawyer’s notice was sent to 4. V. demanding payment of 
money and A. V. replied that it was devoid of consideration. Long 
after A. V.’s death, the suit was filed against his undivided sons 
and younger brother but for some reason the brother was given 
up. The execution was denied by the brother but not by. the sons. 
As the brother was given up, the Court recast the issue throwing 
the onus of proving want of consideration. on the sons. 


Held, that where a suit is brought on a promissory note 
executed by an undivided Hindu- father after the father’s death 
against the sons, the onus is on the creditor to prove consideration, 
The suit cannot be -regarded as one against the heirs or represen- 
tatives of the promisor but one against the sons under the Hindu 


Law liability arising out of the pious obligation of the sons to pay . 


their father’s debts. The pious obligation arises only on the. assump- 
tion of the existence of a debt. .The presumption under S. 118 of 
the Negotiable Instruments Act can apply only as between the 
parties to the instrument or those claiming under them, The son 
does not claim under his father but takes the property by.survivor- 
ship. The presumption can therefore be only under S. 114 of the 
Evidence Act, which is only optional, i.e., ‘may presume’, . It is 
only persons whose names appear :on the instrument or his 
representatives that can be made liable on the note (I.L.R. 46 Cal. 
663). Although Hindu Law makes a defendant son liable for the 
amount of a pronote signed by his father, nothing except his 
written name thereon, can make him .a party thereto, liable as'a 
party and subject to the statutory presumption ore COE 
tion between the parties. 

3 L.W. 463; 32 M:L.J. 354 and 37 M. LJ. 369; doubted if 
good law after I.L.R. 46 Cal. 663.. 


If the suit had been brought during the father s lifetime and 
a decree obtained thereon, the position -may be different, as then 
the suit is primarily against the maker and there is the. decree 
debt for which the sons become liable, i ae gee 
NRC a 
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-17 M.L.T. 232 : 281.C. 345, doubted and distinguished. as 
cases where the father was alive at the date of suit and. his sons 
were joined with him as defendants. 

` When evidence has been adduced on both sides, the seston 
of onus remains a material or deciding factor only in exceptional 
circumstances (cf. 56 M.L.J. 287) and even the onus under S, 118 
need not always be discharged by direct evidence adduced by the 
defendant’ (79 I.C. 464; 124 I.C. 717 and 1933 Lah. 1029). Not 
merely can the Court base its conclusions on the effect of the 
evidence taken as a, whole but it may also draw adverse inferences . 
against a party who being in a position to adduce better evidence 
deliberately abstains from doing so. 

| -LL.R. 40 Mad. 402; I.L.R. 42 Mad. 629 and 30 L.W. at p. 971, 
Ref. - f 
B. Somayya and C. Sambasiva Rao for Appellant. - 

Ch. Raghava Rao for Respondent. 

S. V. V. ——— ' . 
Varadachariar and Mockett, JI. Appeal No. 181 of 1931. 

31st August, 1936. 

Hindu Law—Division în status—-Liability of -erstwhile 
manager for. collections of family income—If ‘bound to collect 
incomes on other sharer’s assets also—Assertion of-sole ownership 
of anitem-by..a coparcener—Limitation—Article applicable. 

After division in status, the manager before division is under 


. no legal obligation to make any collections in respect of the shares 


of the other coparceners, nor could he be presumed to have made 
any: stich collections. The onus lies on the other coparceriers to 
prove that the manager or any Coppen has in fact collected 
more than his share. 

. Where the first defendant was asserting from 1915 thata 
particular item of property (namely a book published by him) 
was not family property but his own independant concern, a suit 
brought in '1926, more than 6 years after such assertion, is barred 
under Art. 120. The mere fact that the plaintiff may be in 
possession of a certain number of copies of the publication will 
not make a difference for this purpose; at best it will merely 
make. it impossible’ for:the first defendant to claim recovery from 
plaintiff either of these volumes or their proceeds. ‘Art. 120 only 
applies and not Art. 127 of the Limitation Act. 

-LL.R. 45 Mad. 648 and 60:M.L.J. 386, applied. 

K. S. Krishnaswami nee and T. V. Raimanatha Aiyar 
for Appellant. 

`- G; Ramakrishna- dior and K. R M ahadeva Aiyar for 
Respondent. i . 
S; V; V. , ote 


Horwill, J., S. A. No. 255 of 1934. 
31st August, 1936. 

Injunction—Hindu’s place of worship—Mohammadan shops 
opening on the place of worship—No right in the Hindus to 
restrain the Mohammadans from opening doorways. 


‘Where Hindus objected to some Mohammadan shops being: 


opened facing their place of worship and filed a suit for a declara- 
tion that they were entitled to worship in the place by immemorial 
custom and seeking an injunction to restrain the Mohammadans 
from opening doorways facing that place of worship and the lower 
Courts upheld the claims of the Hindus, 

Held, that the Mohammadans could enjoy their property as 
they liked and that the order granting the injunction was wrong, 

2 N.W.P. 182, followed. 

B. Sitarama Rao and P. N. Appuswami Aiyar for Appellants. 


S. Srinivasa Aiyangar and S. Nagaraja Aiyar for Respondents, 
K.C. a 


Varadachariar and Mockett, JJ. Appeal No. 104 of 1934. 

2nd September, 1936. 

Hindu Law—Mortgage by father for himself and as guardian 
of his son—Father only a juntor member—Hts father being 
manager and alive on date of mortgage—If mortgage binding on 
son qua mortgage—Non-joinder of mortgagor's father and uncle 
to suit on mortgage—Description of morigage property as his self- 
acquisition—E fect of —If sows interest bound also. 

The first defendant executed a mortgagesfor himself and as 
guardian of his minor son mortgaging 6 items of properties, 
which were all purchased in his name. There were two other 
undivided members, viz., his father and uncle. With regard to 
item (1) the document called it his self-acquisition and the others 
it stated were purchased in his name. In a suit on the mortgage, 
it was contended (7) that father and uncle must have been 
impleaded as parties, (ĉi) that on the authority of LL.R. 34 All, 
296, because he described item (1) as his self-acquisition, he 
cannot be taken to have intended to deal with it in any other 
character and therefore only first defendant’s interest in it could 
be bound, and (iii) that as his father was alive and was manager, 
the first defendant being a junior member, could not bind the son 
by a mortgage, 

Held, (4) that it may no doubt be open to plaintiff to implead 
as parties to his suit persons who aré not parties to the mortgage 
and seek to bind them by the mortgage. But that is different 
from saying that if he does not implead such persons as parties, 
the omission disentitles him to a decree even as against persons 


ee 
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impleaded..’ The only: result of the omission will be to leave the 
question open as against the non-impleaded parties ; 
ss (i) that the mere description of :the property does not 
conclude the question whether the son’s interests if any in the. 
property, even onthe assumption-that it is joint family. property,- 
would be Bound by the transaction or not. The question is if it 
is:clear from the document taken asa whole that their interests 
were intended to be conveyed ; 
LL.R. 15 Cal. 70, followed. 

(iii) that the father’s powers, were not restricted to cases 
where he also happens to be the manager. Even the son’s share 
in joint family property is treated by LR. 1 LA. at p. 331 and 
LL.R: 13 Cal. at p. 35 as at the disposal of the father to the 
extent necessary to discharge the father’s debts unless they: are 
illegal: ot immoral. It is on this footing that under S. 60, Civil 
Procedure Code, it was held that a decree against a father can be 
executed even against the sors share in joint family property. 
(See, S. 53, Civil Procedure Code, also.) The distinction between 
voluntary and involuntary transfers is that if voluntary the debt‘ 
must be antecedent to the transfer of property and not contem- 
poran¢cous with the transfer. A manager has another power to 
dispose of ‘property for necessity or benefit even to the extent of 
binding the shares of persons, who are not his descendants. The: 
father’s right has not been further limited by restricting it to` 
cases in'which he also happens to be the managing member. I.L.R. 
57 Mad. 190 and I.L.R. 57 All. 176 are against such restrictions, 
There is no justification for such restriction when it is remembered 
that the-son’s obligation to pay his father’s debt was under the 
original texts independant of any possession of assets or joint 
family property and résted-purely on relationship of :father and 
son, ee : pre 
-= (1936) M.W.N. 866 (A. S.. Nos. 406 and 407 of 1930), not 
followed: ; l i 


` The mortgage was for. Rs. 11,000:0f which only Rs. 8,920 was 
held to be for antecedent debts. 


Held, that a mortgage decree could be given only for Rs. 8,920 
and for the balance of Rs. 2,080 relief can be given only as on a 
money. claim. Hence a direction was added in the'decree, following 
1936 M.W.N. 266, to the effect that if after the sale of first 
defendant’s share in the hypothecated property for the full amount 
of. the decree and of the second'defendant’s (son’s) share for, 
Rs. 8,920 the decree is not fully discharged, ‘the plaintiff will be 
entitled, to proceed ‘against the -second defendant’s interests in 
hypothecated properties if any. still, remaining and against his 
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interest in-other joint family property for the tecovery : of the 
Rs. 2,080 but not against his self-acquisitions. 

K. S. Ramabhadra Aiyar for Appellant. 

S.T, Pe for: ‘Respondent, 

S. V. V: = ` re 

` Varadachariar, J. l -° C. R. P. No. 386 of 1934. 
4th September, 1936. 

Civil Procedure Code (V of poe) Reperenge to arbitration 
by Court—Court directing the filing of award by a certain date, 
else the suit to go on—If legal—Discretion under R. 8 of Sch, II 
should not be exercised in anticipation, ` 

A suit had been partly heard, when on 20th January, 1933, it 
was referred on the application of both parties to the arbitration 
of certain ‘persons. The Judge at the time of reference definitely 
stated that if the arbitrators could not file the award by 31st 
January, 1933, the trial will go on on that date. . For some réason 
the arbitrators did not or could not act. So on 31st January, 1933, 
the suit was taken up and as defendants were absent and their 
vakil reported no instructions, they were declared ex parte and a 
decree was passed ex parte. 

Held, the order passed on 20th January, 1933, providing in 
anticipation that if the award is not filed by 31st January, 1933, 
the trial must go on is. not one in accordance with law. R. 8 of 
Sch. II to Civil Procedure Code contemplates that the. Court 
must be in a position as and when occasion arises for sufficient 
cause. to allow further time for the making of the award. While 
so, the Court should not by anorder made. once forall at the 
time of the reference deprive itself of the power to exercise this 
discretion in accordance with circumstances that may arise in dué 
course. 

AIR. 1923 Pat. 115, followed: 

(1913) M:W.N, 863, distinguished, 

P. Govinda Menon for Petitioner, 

K. Narayana Menon for Respondent. 

S. V. V. A —_—— 

Cornish, J. . C. M. S. A. No. 22 of 1934, 
4ih September, 1936. - 

Civil Procedure Code (V of 1908), O. 9, R, 13—Suit ona 
pronote by father—Sons also impleaded—Ex parte decree—Decree 
reopened at the instance of only some defendants—Fresh decree— 
Revised decree can be executed only against such of the defendants 
as applied to set aside the ex parte decree, 

The plaintiff filed a suit against defendants 1 to 7 on a debt 
due by the first defendant, the father, and obtained an ex parte 
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decree in 1924. Defendants 6 and 7 who were minors applied to 
have the decree set aside as.against them under O. 9, R. 13. It 
was set aside and in 1926 a decree was passed against them afresh. 
The 1926 decree stated the fact of reopening the case against them 
and finally directed that the plaintiff do recover the amount from 
the first defendant and family property, if any, in the hands of 
defendants. ‘No steps were ever taken to set aside the decree as 
against defendants 1 to 5. An application was filed in 1929 to 
execute the decrees of 1924 and 1926. The pleader admitted that 
only the 1926 decree could bė executed. Again a fresh exectition 
petition was filed to execute the 1926 decree. 


Held, that the 1926 decree could be executed only against 
defendants 6 and 7, as the -revised decree in so far as it directed 
recovery of amount. from other defendants was ue vires, and a 
nullity. 

I.L.R. 46 Cal. 25, relied on. 

LL.R. 38 All. 264, distinguished as a case of a mortgage 
decree. 

`M. S. Vaidyanatha Aiyar and R. Viswanadhan for ApEn 

Respondent not represented. 

S. V. V. ——— ; ai 

` Cornish, J : C. M. S. A. No. 25 of 1934, 
7th September, 1936. E i i x 

Agency Rules—No provision corresponding to S; 50, C.P., Code 
—If applies to Agency Court decree—Decree against a Hindu 
father—If can be executed against son— Striking off’ order on 
execution petition—Meaning and effect of. 


A decree was passed by an Agency Court against a father and 
on his death an application for execution was filed against the son 


_ as the legal representative. The Agency Court refused to execute 


the decree against the son as there was no provision corresponding 
to S. 50, Civil Procedure Code, in the Agency Rules. A prior 
execution petition was struck off on this ground. Ina subsequent 
execution petition, it was contended that the prior execution 
petition barred the later execution petition by res judicata. 


Held, that by virtue of R.1, sub-R. (2) of the Agency Rules, 
in the scheduled Districts, the Assistant Agent and the Divisional 
Officers have precisely the same powers in the execution of decrees 
as obtain i in other parts of the presidency, and:a decree against the 
father can be executed sees the son under S. 50, Civil Procedure 
Code. l 


I. L R. 58 Mad, 298, followed. 
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. Even assuming that S. 50 cannot be relied ` on,.a decree against 


the father could be executed against the son under the Hindu Law. 


An order striking off only means that it should be taken off’ 


the file of pending petitions and does not necessarily amount toan 
order of dismissal. The order cannot therefore operate as res 
judicata, pS 

M. S. Ramachandra Rao for Appellant. 

S. Narayana Rao and K. V. Gopalaswami for Respondent. 

S. V. V. ——— 


Cornish, J. C. M. A. No. 240 of 1935. 


9th September, 1936, 


- Civil Procedure Code (V of 1908), S. 145 and O. 32, R. 6— 
Security bond given to Judge for benefit of minor—Assignment of. 
bond to minor after he attained majority—Suit to PONE bond— 
Maintainability. 

Where security was required by the Court under O. 32 R. 6, 
Civil Procedure Code, for payment.of money deposited i in Court 
due to.a minor defendant under a decree, and the surety gave a 
bond in Form No. 8 of the Civil ‘Rules of Practice to the District 
Munsif of a particular place agreeing to pay the money to the 
minor on his attaining majority, and also-offering certain immove- 
able properties as security, and the bond was assigned to the minor 
on his attaining majority and he instituted a suit thereon, 

Held, that S. 145, Civil Procedure Code, .had no application 
to.the case, and. that, the remedy of the minor did not lie. in 
execution, 5 

I.L.R. 41 Mad. 40, relied on.’ 

Held, further, that the bond was not given to the Court but to 
the Judge, that it could be assigned, and that the-suit on the bond 
was maintainable. nf dang 

LL.R. 42 All. 158 (P.C.), considered. 

66 M.L.J. 248, referred to. 

V.Viyanna for Appellant. 

G. Lakshmanna and P. Kameswara Rao for Respondents, 

B. V. V. = 

‘Cornish, J. C..M. S. A. No. 10 of 1934. 
10th September, 1936. 

Limitation Act—Mortgage decree ex parte— Sale in execution 
—Ex parte decree set aside—Final decree reducing the amount 
previously decreed—Application to refund excess—If one in 
restitution under S. 144, Civil Procedure Code—Article of Limita- 
tion Act applicable, 181 or 182, 
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‘In-execution of a mortgage decree ‘against the appellant, his 
property was brought to sale on 10th August, 1927, A preliminary 
decree was: passed ex parte. An application to set aside the ex 
parte: decree was filed. The.first Court dismissed it and on appeal 
it was set aside and the suit was remanded on 16th January, 1928. 
As a result on 31st October, 1928, finally a decree was passed for 
an amount less than that decreed before by Rs. 287-9-3. An 
application for restitution was filed on 30th October, 1931. ‘It was 
contended that he could have and ought to have claimed 
restitution when the ex parte decree was set aside on 16th 
January, 1928. 

Held, that it was not barred as Art. 181 did not apply but only’ 
Art. 182 and the application was within 3 years of the revised 
decree. ; 

© ALR, 1931 Lah. 504 dissented from and 33 M.LJ. 413 
followed. 

Restitution application is really an application in execution of 
a decree as it is to enforce a legal obligation arising from the 
decree itself and therefore Art. 182 applies. „When an ex parte 
decree is set aside and a fresh trial ordered, this process cannot be 
tightly described as a variation or reversal of the decree which has 
been set aside, The effect of the new decree was to fix the 
liability of the defendant and if as a result of that the plaintiff is 
entitled to less than he had actually received upon the execution 
of the decree which has been set aside, he is in-equity, at all events, 
bound to restore the excess. S, 144, Civil Procedure Code, may 
not be strictly applieable. ‘ 

K. R, Rangaswami Aiyangar for K. Narasimhan for 
Appellant, . 

A. Srirangachariar Respondent. 

S. V. V. So 
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K. S. Menon, J. C. R. P. No. 487 of 1936. 

28th August, 1936. 

Partnership Act (IX of 1932), S. 69—Suit as partner of a 
firm—Firm unregistered—Subsequent registration of firm—Appli- 
cation to amend plaint within limitation—Amendment cannot be 
allowed. 

A person instituted a suit as partner of a firm, but as.the firm 
was not then registered as required by the Partnership Act, the 
defendant contended that the suit was not maintainable. The 
plaintiff thereupon got the partnership registered and applied 
before the period of limitation to amend the plaint incorporating 
the registration. 

Held, that under S. 69 of the Partnership Act the suit was 
not properly instituted and was liable to be dismissed and the 
amendment should not be allowed. 

69 M.L.J. 791, distinguished. 

A, Viswanatha Aiyar and A. Ramaswami Atyar for Petitioner. 

B. C. Seshachala Aiyar and N. S. Srinivasan for Respondent. 


S. V. V. = 


Venkataramana Rao, J. C. M. A. Nos. 261 and 313 of 1934 
2nd September, 1936. and C. R. P. No. 1061 of 1934. 

Civil Procedure Code, O. 1, r. 10—Principles underlying 
addition of new parties to the suit—O. 22, r. 10—Meaning of 
‘interest ’—Present interest and not contingent interest. 

The plaintiff, the widow of a deceased Nattukottai Chetti, 
instituted a suit against Defendants 1 to3 for recovery of her 
husband’s estate and for a decree directing them to render an 
account of their management of the estate. The defendants 1 and 
3 were brothers of plaintiff’s husband and the 2nd defendant was 
the son of the 1st defendant. During the course of the suit a com- 
promise was said to have been entered into by way of family 
arrangement settling all matters in controversy between the parties 
to the suit and one M, the appellant, the son of another brother of 
‘plaintiff’s husband. One of the terms of the alleged compromise 
was that a third share in the estate which the plaintiff surrendered 
in favour of defendants 1 and3 was to be conveyed to M by 
defendants 1 and3. Another term was that M should be made 
the fourth defendant in the suit. The said third party, M, applied 
under O. 1, r. 10 to be impleaded asa party to enforce the said 
compromise. Another application to record the compromise was 
also filed. During the inquiry into those two petitions, the plain- 
tiff adopted the son of the third defendant, and thereupon applied 
to withdraw the suit. On the question whether M could be im- 
pleaded a party to enforce the compromise, ' 
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Held, though the underlying principle in adding parties is the 
finality of litigation, and the question whether a suit is terminated 
by compromise is a question involved in the suit, it: would not be 
a proper exercise of discretion to implead M asa party to the 
suit in the circumstances of the case. 


Referred to A.I.R. 1929 Mad. 448; LL.R. 5 Mad. 52; LL:R. 
57 Mad. 892 and I.L.R. 19 Mad. 101. 

Held, further, that the third party could not invoke the aid of 
O,22, r. 10, Civil Procedure Code, as the ‘interest’ contempleted in 
the said rule isan ‘interest in praesent? and which should have been 
vested in the applicant on the date of application. As the third 
party gets under the alleged compromise only a contingent inter- 
est, he could not be impleaded as a party for enforcing the com- 
promise. , 

S. Srinivasa Aiyangar with S. Parthasarathy and V. K. 
Thiruvenkatachari for Appellant. 

Nugent Grant with V. Rajagopala Aiyar, T. V. Ramiah, T. 
M. Krishnasami Aiyar and K. S. Desikan for Respondents. 


— —— 


Madhavan Nair and Stodart, JJ. af \ppeals Nos. 221 of 1930 
3rd September, 1936, and 148 of 1932. 


Civil Procedure Code (V of 1908)—Suit under O. 21, r. 63 by 
defeated claimant—Deed attacked under S. 53, Transfer of 
Property Act—Onus on plaintiff in the first instance—Circumstan- 
ces when it will shift—Decision must rest on legal testimony and 
not on. suspicion, e» 

Where a defeated claimant files a suit under r. 63 of O. 21, 
Civil Procedure Code, to establish his right to the property and to 
set aside the claim order, it is incumbent on him to prove good 
faith and valuable consideration for the transaction (I.L.R. 9 Pat. 
890; 47 M.L.J. 14) and when these are proved by him, it will be 
for the creditor to show that the transaction was really intended to 
defeat or delay creditors, The burden of proof in such cases shifts 
from the plaintiff to the defendant according to circumstances, If 
the plaintiff assumes the original burden and puts in the registered 
deed in his favour, then, if the defendant has nothing at all to say 
against it, the plaintiff would succeed. But if the defendant can 
show either . . . inadequacy of consideration or some other 
circumstance suggesting a fraudulent transfer, the plaintiff will in 
turn have to prove something more than the innocent appearance 
of the instrument and show that it is as good as it looks, Where 
the plaintiff has proved that valuable consideration has passed, the 
Court will be slow in ordinary circumstances to hold that there 
was absence of good faith. 


3i 


62 M.L.J: 236: LL.R. 55 Mad. 748 and 20 M.L.J. 211: LER. 


33 Mad. 334, relied on. e 
. Even if it is proved that there is evidence of intent on the 
part of the debtor to defeat or delay his creditors, it must be 
shown that the plaintiff was aware of any such intention and 
without proving such an intention, the transaction is not vitiated 
by S. 53, Transfer of Property Act. In cases of this description 
it is essential that the decision of the Court must rest not upon 
suspicion but only on legal grounds established by legal testimony. 
l 11 MLA, 43; 14 M.I.A. 234 and (1921) M.W.N. 80, relied on. 
. M. Patanjali Sastri and T. K. Sundararaman for Appellants 
in Appeal No, 221 of 1930. os 
K. V. Krishnaswami Aiyar and S. Venkatesa Aiyangar for 
Respondents in Appeal No. 221 of 1930. 
M. Murugappa Chettiar for Appellant in Appeal No. 148 of 
1932, es 
M. Patanjali Sastri and T. K. Sundararaman for Respondents 
in Appeal No. 148 of 1932. 
S. V. V. ——— 


Varadachariar, J. -< C. R. P. No. 1581 of 1935. 
11th September, 1936. a 

Civil Procedure Code (V of 1908), S. 152—Claim for Rs. 1,825 
—Decreed as prayed for—Decree putting it as Rs, 1,587—A pblica- 
tion to amend decree in that respect—Court cannot on such appli- 
cation reduce interest granted on the first occasion. f ° 

_In the suit the plaintiff claimed payment of Rs. 1,825 with 
interest at a particular rate. There was no exctption taken to rate 
of interest in the written statement. The Munsiff decreed the suit 
as prayed for. But in drafting the decree the office mistakenly 
put in Rs. 1,587 instead of Rs. 1,825. The plaintiff. applied for 
amendment of the decree in that respect. The District Munsiff 
granted the amendment and also reduced the interest from 15 ‘per 
cent. to 6 per cent. 

Held, the District Munsiff was wrong in reducing interest. 
The whole case is not now before him. The mere fact that his 
attention was not directed on the previous occasion to-the question 
of rate of interest will not -entitle him to interfere with it, on an 
application for amendment filed by the plaintiff. All that he can 
do is to bring the decree into conformity with the judgment. 

The fact that an appeal can be filed against the amended 
decree does not preclude a Civil Revision Petition against the 
order directing an amendment, which is not appealable. 

S. Sankarasubramania Aiyar for Appellant. 

O.V. Baluswami for Respondent. 


S. V. V, 
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. Varadachariar and Mocketi, JJ. A.S. No: 189 of 1931. 


14th September, 1936. 


Madras Hindu Religious Endowments Act, S. 63—Scheme for 
a mutt—Scheme settling the properties of the mutt—Competent— 


‘Appointment of a paid associate trustee to work with the mahant— 


Associate ‘trustee given all powers over secular maters almost 


‘superseding the mahant—Not valid. 


The Board has power under S. 63 to frame a scheme for the 


-management of a mutt and this power carries with it the power to 
‘settle what the properties of the institution arè so that the 


authority framing the scheme may know what properties are to be 
governed by the scheme and what the resources are whose disposal 


“is to be provided for by the scheme. i 


41 M.L.J. 20, followed. 


47 M.L.J. 361: L.R. 51 I.A. 282: I.L.R. 47 Mad. Sere EI 
and 43 L.W. 409, referred to. - 


Where some properties were found to have been purchased i in 
the name of the prior mahant, who was an ascetic and celibate 
and. the-head of the institution, the probabilities are that they 


“were purchased with the funds of the institution or at any ‘rate in 


the absence of anything to show any difference in his method of 
dealing with these properties as compared with the other admitted 
properties of the mutt, the Court is entitled to draw the inference 
that he purchased them for the benefit of the institution. _ 

S..63.does not contemplate that an associate trustee is in effect 
to supersede the powers of the mahant. Where Cl. (2) provided 
that the new trustee is to have the management of the institution 
with.a kind of direction that in so managing it. he may avail 
himself of the help and advice of the mahant-in all important 
matters and Cl, (3) provided that in matters in which the mahant 
might not co-operate with the paid trustee, the paid trustee should 
have the power to act independently of him, 

Held, it amounted to a substantial supersession of the ahah 
which is not warranted by S. 63. He was directed in appeal to 
have all the powers of a co-trustee under the general law. 

- B, J agannatha Doss for Appellant. 

P.V. Rajamannar. for Respondent. 


S.V. V. me 
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Varadachariar, J. S. A. No. 297 of 1931- 
11th September, 1936. 


Mortgage—Prior mortgagee privately purchasing property for 
mortgage amount—Puisne mortgagee’s suit—If prior mortgagee 
liable for income of the properties when in his possession. 

The sixth defendant, who had a mortgage dated 2nd May, 
1909, in his favour purchased the properties on 10th September, 
1918, in satisfaction of his mortgage claim. The plaintiff hada 
subsequent mortgage dated 3rd March, 1915. In a suit on the 
mortgage, the sixth defendant pleaded that he ought not to be held 
liable to account for the income. 

Held, that the rule that where a mortgagee enters into posses- 
sion as a vendee, he ought not to be held liable for the income 
would apply only to cases where he pays a price for the equity of 
redemption and takes possession; but where he gets into posses- 
sion in satisfaction of his own mortgage, the mere fact that the 


arrangement takes the form of a sale as between mortgagor and 


mortgagee will not, as against a puisne mortgagee, put the prior 
mortgagee purchaser in the same position as one who purchased 
the equity of redemption for a consideration. 

P. V. Rajamannar for Appellant. 

B. Jagannadha Doss for Respondent. 


S. V. V. ——— 


Cornish, J. C. M. A. Ne, 315 of 1936. 
15th September, 1936. 


Receiver—Suit for declaration of joint right to trusteeship— 
Decree in suit—Appeal pending—Ap plication for appointment of a 
receiver in lower Court—If competent—Receiver can be appointed 
also in declaratory suits—Question is if it is just and convenient— 
Appellate Court having seisin of whole case—Application to be 
made to appellate Court. 

A suit was filed by a group of members of AL family against 
a group of members of VR family for a declaration of their right 


to joint management and trusteeship of a temple as per a consent 


scheme of 1907. The plaint also prayed against the first defendant 
for an injunction and for an account of his management. The 
suit was decreed as prayed for. A commissioner was appointed 
for the special purpose of at once realising the debts due to the 
temple from AL, VR and strangers except tenants. An appeal 
was filed to the High Court against the decree and the High Court 
while upholding the appointment of the special receiver, has 
stayed the passing of the decree in so far as it is preliminary. As 
there was no agreement between the members, an application was 
NRC 
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made in the lower Court for the appointment of a general receiver 
pending the final decision. 

Held, that it cannot be said that the Sour: is not competent to 
appoint a receiver in a declaratory suit. No doubt there is no 
scope for the appointment of a receiver unless there is some 
property. for him to receive. But whenever there is property which 
is the subject of dispute between litigants or which is affected by 
the litigation, a receiver of it can be appointed if the Court thinks 
it just and convenient to make the appointment. 

20 M.L.J. 638; 61 M.L.J. 904 and A.I.R. 1922 Lah. 424, 
relied on. 


A court’s power to appoint a receiver is however limited to 
the case where proceedings are still pending before it, Either the 
suit must be pending, and it will be pending after a preliminary 
decree and before final decree, or the proceedings in execution of 
a final decree must be pending. In either event the Court in which 
the suit or proceedings are pending will have seisin of the property 
and that will be the basis of the Court’s power to appoint a 
receiver. But where, as here, a decree has become final and an 
appeal is pending, there is no room for any exception to this 
general rule and the application can only lie to the Court where 
the appeal is pending. 

19 M.L.J. 388: I.L.R. 32 Mad. 416 and 41 M.LJ. 90: LLR. 
44 Mad. 731, distinguished as cases where there were some 
proceedings pending in the lower Court. 


M. Patanjali Sastriand T. K.Sundararaman for Appellants. 
V. V. Srinivasa Aiyangar, P. S. Sarangapani Aiyangar and 
K. S. Krishnaswami Aiyangar for Respondents. 


S. V. V. 





Burn and Lakshmana Rao, JJ. C. M. A. No. 481 of 1934, 
18th September, 1936. 


Executing Court—Private agreement between decree-holder 
and judgment-debtor not to execute the decree for two years—By 
that agreement debtor to pay interest on décree amount—Decree 
silent as to interest—If agreed interest can be recovered in 
execution, 


An oral agreement was entered into between the decree-holder 
and the judgment-debtor by which the decree-holder agreed not to , 
execute the decree for two years from that date, and the judgment- 
debtor agreed to pay interest on the decretal amount at 12 per cent, 
per annum. The decree itself was silent on the question of subse- 
quent interest. After the two years expired, the decree-holder 
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sought to realise in execution, interest on the decretal amount at 12 
per cent. as per the agreement. 


Held, that the agreement could not be enforced in execution as 
to do so would be to alter or amend the decree, which the execut- 
ing Court could not do; and to estop the judgment-debtor from 
contending that interest could not be realised in execution, the Court 
should have acted upon the agreement or should at least have 
recorded the same. 


L.R. 2 I.A. 219 and 48 M.L.J. 121, considered and distinguished. 
B.V. Ramanarasu for Appellant. 
C. Rama Rao for Respondent. 


S. V. V. EEE 


Burn and Lakshmana Rao, JJ. L. P. A. Nos. 35 and 37 of 1935. 
18th September, 1936. 


Executing Court—Powers of—How far it can go behind the 
decree—Mortgage decree for sale of properties—Plea raised in 
execution that properties inalienable under law—The fact not 
apparent on record nor admitted by decree-holder—Executing 
Court, if can enquire into and decide the disputed question of 
fact, . 


Where there is a final decree for sale of mortgaged properties 
and no objection was taken before the decree that the properties 
constituted Acharyapurusha service inam and therefore were 
inalienable, it is not open to the executing Court to enquire into 
the plea, when it is neither apparent from the record of the decree 
nor admitted by the decree-holder that it is inalienable service 
inam. This is not a case of a statutory prohibition as in I.L.R. 28 
Mad. 84 and I.L.R. 50 Mad. 897, but a common law prohibition 
grounded on public policy. It will be very undesirable to lay down 
that the executing Court can go into these disputed questions of 
fact affecting the validity of the decree. The Court ought not to 
extend the exceptions to the rule that an executing Court cannot 
go behind the decree beyond those already recognised. 


87 L.W. 358, approved. 
41 L.W. 485, reversed. 


K. Rajah Aiyar, S. V. Venugopalacharit and S.A. Seshadri 
Aiyangar for Appellants. 


D. Ramaswami Aiyangar for C. S. Venkatachariar for 
Respondents. 


K. C. OERS 
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Venkatramana Rao, J. ` . °° S, A. No. 1786 of 1931. 
21st September, 1936. 

Hindu Law—Mother—Morigage by son not for necessity— 
Suit on mortgage—Mother not impleaded—Mother entitled to. 
right of residence im the house—Decree—Sale in execution— 
Purchaser, if can dispossess the mother, 


The plaintiff's father got a mortgage in his favour on 19th 
April, 1911, of the suit house from defendant’s son. On 23rd 
February, 1913, the defendant got a document from her son giving 
her right of residence in the eastern portion of the house for life. 
The mortgagee filed a suit on the mortgage and got a decree for 
sale on 6th May, 1924, but did not make the defendant party to 
that suit. The purchaser in execution was obstructed by her from 
taking possession. It was found that the mortgage-debt was not 
binding on her not having been borrowed for family necessity but 
that there: was no fraudulent intention to defeat her claim. It 
was contended relying on I.L.R. 12 Mad. 260 that when adult 
members of a family incur a debt it must prima facie be deemed 
to be binding on the female members and any sale in execution 
would defeat their rights unless it be shown that the debt is not 
binding ‘on them. 

Held, that the contention is untenable. This argument would: 
practically nullify the rights of female coparceners to reside in. 
family house. . It would then be open to the adult members of the 
family to contract debts for their personal purposes and most: 
often without notice to the female members and thus render them . 
helpless, In this respect there is a difference between a woman’s 
right to maintenance and her right to residence, for while in the 
former the purchaser may have no notice of the claim, in the latter 


_he is presumed to have notice as she is residing. therein. ` 


LL.R. 27 Mad. 45 and A.I.R. 1931. Lah, 141, followed. 
I.L.R. 12 Mad. 260, discussed and distinguished. 

V. Suryanarayana for Appellants. 

A.S atyanarayana and S. Venugopala Rao for Respondent. 
S. V. V. 
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Varadachariar and Horwill, JJ. Appeal No. 37 of 1934. 
22nd September, 1936. : 


Hindu Law—Swuit for partition—One coparcener becoming 
insolvent—O ficial Receiver added as party thereon—E£ffect of— 
Finding that certain debts incurred by insolvent are not binding on 
family—Creditors not parties to suit—If adjudication binding on 
creditors—Provision for debts, if should be made in partition 
action, : ; 

The plaintiff and 1st defendant were brothers. Plaintiff attain- 
ed majority in 1926. In 1929 the relations between the brothers 
ceased to be cordial and by October serious quarrels arose between 
them. A suit for partition was instituted in 1930. Even at the 
time of suit, there were petitions pending in which certain 
creditors-of Ist defendant sought to get him adjudged insolvent. 
He was adjudged soon afterwards and the Official Receiver was 
added as 10th defendant on 23rd March, 1931. In the written 
statement the Ist defendant claimed that several of his debts were 
family debts and an issue was raised on it. It was found that 
several of them were not binding on the family. 

Held, that when the Official Receiver is brought on the record 
in an action of this kind (to which the creditors are not parties) 
as one on whom the insolvent’s estate has devolved, the Official 

. Receiver acts only as the representative of the insolvent’s estate 
and not as the representative of the creditors. The creditors are 
therefore entitled to show when subsequently they seek to make 
the plaintiff liable, that the plaintiff is equally liable with Ist defen- 
dant in respect of moneys lent by them to theelst defendant. The 
only effect of now holding that the debts alleged to be due by the 
family are not binding upon the family is that as between the 
plaintiff on the one hand and first defendant and 10th defendant 
as representing lst defendant’s estate on the other, 10th defendant 
can no longer contend that any debts borrowed by 1st defendant 
are binding on the plaintiff so as to make the plaintiff liable to 
contribute. towards the discharge of such debts. 

The validity of debts is one of the legitimate matters to be 
dealt with in a partition suit as the Court can direct partition only 

_of properties that remain after provision has been made for the 
discharge of debts binding on the family. 


52 M.L.J. 387: I.L.R. 50 Mad. 535 (F.B.) and 44 L.W. 417 
(P.C.), followed. l 
V. Subramaniam and V. Satyanarayana for Appellant. 


B. Somayya, K. Kameswara Rao and K. Kuppuswami for 
Respondents. 
S. V. V. ——— 
NRC 
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Cornish, J. C.M. S. A. No. 20-0f 1934, 
22nd September, 1936. 


Civil Procedure Code (V of 1908), O. 38, rr. 11 and 12—Suit 
by. minor by next friend—Suit compromised—Compromise provid- 


. ng for payment by next friend of Court-fee due to Government— 


Court adopting the compromise—Government applying under r. 12 
for order calling on minor’s estate to pay Court-fee—Court if can 
decline to so direct, — 

A minor by his mother as next friend, brought a suit in forma 
pauperis against his father for a partition. The suit ended ina 
compromise whereby the suit was withdrawn. The compromise, 
however, provided that the next friend should pay the Court-fee 
due to the Government. The compromise was approved by the 
Court but beyond that no order was made by the Court touching 
the payment of the Court-fee. The next friend had apparently 
no means. Hence the Government applied under O. 33, r, 12 for 
an order on the minor plaintiff to pay the Court-fee, 


Held, the provision in O. 33, r. 11 is mandatory and the Court 
must direct the plaintiff to pay the Court-fee. Court cannot by an 
order of this kind deprive the Government of the right which is 
expressly given to it by rr. 11 and 12. It would not be competent 
to Government, if it thought there was a better prospect of its 
recovering Court-fee from the next friend, who might be a person 
of property, than from the minor, to apply under r. 12 for making 
the next friend pay the Court-fee. But the Court can itself direct 
the next friend to pay the Court-fee. 

58 M.L.J. 623: 1.L.R. 53 Mad. 716, .distinguished as'a case 
where it was held that the Court can direct the next friend to pay 
the Court-fee, It does not say that the Court cannot direct the 
minor to pay at Government’s instance. 

V.C. Veeraraghavachari for Appellant. 

K. S. Champakesa Aiyangar for the Government Pleader. 

S. V. V. — 

Burn and Lakshmana Rao, JJ. L. P. A. No. 6 of 1936. 

23rd September, 1936, 

Executrix—Promissory note executed by her for purposes of 
estate—No decree against estate—Decree against her can be had in 
her individual capacity—Claim proceedings by an executor that 
broperties were not saleable—Suit also thereon—Claim found 
against—Whether legatee of the remainder after executors life 
interest barred by res judicata on a later suit claiming same 
Properties, 

Where an executrix borrowed for purposes of the estate 
money on a promissory note executed by her in her individua 
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capacity, no-decree can be given against the estate and the estate 
cannot be proceeded against in execution, 

Where.the suit on a promissory note’ is not properly framed 
as to affect the estate, only the beneficial interest of the executor 
in the property can be sold in execution of the decree on the pro- 
missory note. 

52 M.L.J. 426 (P.C.), followed. 

Where the executor intervened in the execution proceedings 
and claimed that the property was not saleable on the footing of an 
alleged trust which was found against in the claim proceedings and 
a suit thereon, 

Held, in a suit by a legatee of the remainder after the 
executor’s life interest, that the legatee was not barred by res 
judicata from contending that only the life interest was saleable in 
the execution proceedings. 

Decision of Wadsworth, J., in S.A. No. 1077 of 1931 reversed. 

T. M. Krishnaswami Aiyar and N, S ivaramakrishna Aiyar for 
Appellant. i 

R. Desikhan for Respondent. 

K, C. 

Horwill, J. C. R. P. No. 1343 of 1934. 
28th September, 1936. 

Civil Procedure Code, S. 73—Decree against father and son by 
A—Attachment before judgment—Sale in execution—Sale pro- 
ceeds in Court—Father adjudged insolvent later—Decree against 
father alone by B—No attachment—Applied only for arrest—B, if 
entitled to claim rateable share in proceeds—Decrees, if against the 
same judgment-debtor. 

Where A got a decree for money against father and son and 
had attached the family property before judgment and after decree 
brought it for sale and the sale proceeds were in Court and on the 
father being adjudicated as insolvent soon after, his share therein 
vested in the Official Receiver, and B who got a decree against the 
father alone and had not attached the family property but had only 
applied for arrest of the father applied under S, 73, Civil Proce- 
dure Code, for rateable distribution of the son’s share of the sale 
proceeds, ; 

Held, B was not entitled to get rateable distribution as in the 
circumstances the decrees were not against the same judgment- 
debtor. l 

69 M.L.J. 711 (F.B.), distinguished. 

C. S. Venkatachariar and P, S. Sarangapani Aiyangar for 
Petitioner, 

S. Ramaswami Aiyar and T. P. Gopalakrishna Aiyar for 
Respondent. : 

S. V. V. ——— 





Wadsworth,]. ` Application No, 182 of 1936 in’ 
28th September, 1936. I. P. No. 267 of 1931. 


Insoluency—Practice—Application by Official Assignee to set 
aside several alienations—Allegation as to general scheme of fraud 
and conspiracy—Joint trial whether can be ordered. 


Where the Official Assignee sought to set aside a number of 
alienations effected by the insolvent in favour of his relatives and 
partisans, and it was alleged that the transactions were the result 
of a general scheme of fraud and conspiracy and that they were 
made witha view to defraud the creditors and an application was 
made by the Official Assignee to have the validity of the several 
alienations gone into at one trial, 

Held, that it was a proper case for ordering a joint trial in 
respect of the several alienations impeached by the Official 
Assignee. 

51 M.L.J. 19+: LL.R. 49 Mad. 836 (F.B,), relied on. 

I.L.R. 60 Cal. 1836, distinguished. 

K. Rajah Aiyar and P. Srikantam for Petitioner. 

K. Thiruvenkatachari and K. M. Venkatavaradachari for 
Respondents, i i 

B, V. V. —— 


Varadachariar, J. ; C. R. P. No. 1412 of 1935. 

2nd Ọctober, 1936. 

© Suit to recover excess duty collected under Sea Customs Act— 
Civil Court’s jurisdiction to entertain suit—S. 188 of the Sea 
-Customs Act (VIII of 1878). 

A merchant tmported betel nuts through the Port of Pondi- 
cherry and duty was assessed on the goods at a particular rate and 
the merchant unsuccessfully contended that the duty ought to be 
assessed at a different rate and paid the duty levied under protest 
and thereafter filed a suit in the Civil Court against the Secretary 
of State to recover the excess duty collected from him. The 
defendant contended, inter alia, that by virtue of the general 
scheme of the Sea Customs Act and Section 188 therein, such a 
suit was barred and the lower Court tried the question of juris- 
diction preliminarily and gave a finding that the suit was compe- 
tent.and the Government preferred the above revision against 
that finding. 

Held, that the Sea Customs Act contains no section excluding 
the jurisdiction of the Civil Court nor does the scheme of the Act 
or the language of S. 188 necessarily import such exclusion. 

K. S. Champakesa Aiyangar for The Government Pleader 
for Petitioner. 

K. Bhashyam Aiyangar and T. R. Srinivasan for Respondent. 

K. C. =——— 
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Burn, J. Cr. R. C. No. 611 of 1936. 
24th September, 1936. ` 


District Municipalities Act, Ss. 18, cl. (c), 107 and 353-A— 
Warrant. officer of municipality—If a public servant within the. 
meaning of S. 197, Criminal Procedure Code—If entitled to 
protection under S. 353, District Municipalities Act. 

Where the warrant officer of a municipality was authorised by- 
the Commissioner to seize cycles that have no license, under 
S. 18, cl. (c) and S. 107 of the District Municipalities Act and the 
warrant, officer while so doing caused hurt to the complainant, 
the question was raised if the accused is a public servant within 
the meaning of S. 197 of the Criminal Procedure Code, and entitled 
to protection under S. 353-A of the District Municipalities Act. 

Held, (1) on reference by the Sessions Judge that S. 197 of 
the Criminal Procedure Code is not applicable as the accused is 
not a person removable from his office by or with the sanction of 
the Local Self-Government or higher authority; 

. (2) that the rule of “qui facit per alium facit per se” is not 
applicable in view of A.I.R. 1985 Mad. 442; 

(3) That the warrant ‘officer is not entitled to protection 
under S. 353-A of the District Municipalities Act which gives, 
protection only to the Commissioners of municipalities. 

Bewes.(Public Prosecutor) for the Crown. 

K. Kristnamurty for R. Hariprasadarao and Ramachendrudy 
for Accused. 

S. V. V. o . 


Porilteharar and M Ske; JJ. Appeal Nos. 358 and 359 of 1924. 

` 25th September, 1936. 

Civil Procedure Code, O. 21, r. 57—Default of decree-holder— 
Courses.open to Court—Rejected, etc., orders—Meaning and effect 
of—Application for rateable P S EE of—Suit for 
refund of amounts paid to moa decree- holders—Limitation—Three 
years. 

Under O. 21, r. 57, Civil Procedure Code, two courses are open 
to a Court when it is unable to proceed further with an execution 
application even when such a situation arises by reason of the 
decree-holder’s default. It can either adjourn the matter or dismiss 
the petition. The effect of orders such as ‘rejected’, ‘struck off’, 
‘closed’, ‘recorded’ and even ‘dismissed’ passed on such applications 
has to be ascertained with reference to the attendant circumstances 
and not merely from the form of the order. 

30 L.W. 604; LL.R. 31 Mad. 71; 3i M.LJ, 215; 68 MLJ, 265 


and 43 LAW. 703, referred fò: 
NRC 
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L.L.R, 41 All,'157; I.L.R. 4 Mad, 383; LL.R. 39 Mad. 570; and 
7 M.L.T. 110, distinguished. . 
Where a claim for rateable share is dismissed, the claimant has 
3 years to file a suit to compel those who have received the ‘assets 
to refund them. “Art. 11 of the Limitation Act does not apply to 
such a suit as an order under S. 73 does not import ‘a conclusive 
adjtidication’ as is the case with an order under O. 21, r.. 63, Civil 
Procedure Code. ; , l 
T.L.R. 23 All. 313, relied on. a 
, M. Patanjali Sastri and T. K. Sundararaman for Appellant. 
S. Muthiah Mudaliar, K. S. Venkatarama Aiyar, N. R. 
Govindachari, S. R. Muthuswami Aiyar, A. C. Sampath Aiyangar, 
T. R. Srinivasa Aiyar, K. S. Champakesa Aiyangar, R. Kesava 
Aiyangar, T. Chakravarihi Aiyangar and K. Muthuswami Chettiar 
(Court guardian) for Respondents. i 


S.V.V. pitas l 
Varadachariar and Mockeit, JJ. Appeal No. 189 of 1927, etc. 
25th September, 1936. 


Civil Procedure Code (V of 1908), S. 73—Decree by S against 
C personally though C only legal representative of original defen- 
dant—Decrees against C in his individual capacity—If S entitled to 
rateable distribution in other decree’s proceeds—Claim for rateable 
distribution—Revision to High Court—Dismissal of—Later suit 
for refund—Undertaking to refund in Civil Revision Petition— 
Time taken by pendency of revision—If can be deducted under 
S. 14, Limitation *Aci—Res judicata construction of decree— 
Property involved in later suit though different—Moneys 
distributed pending Civil Revision Petition—Refund—I{ S entitled 
to interest. : 

R, by his will dated 1893, lefta legacy of Rs. 50,000 and certain 
movable and immovable properties to the son to be adopted to 
him. Plaintiff S was adopted to him by his widow in 1897. V 
was appointed an executor under the will and he took possession 
and management of the estate from 1901. S attained majority in 
1909. In April, 1910, he sued V for an account of his management 
and for recovering the estate (O. S. No. 169/10). A preliminary 
decree was passed on 13th March, 1912. In July, 1912 V died, 
and his widow and undivided nephew C were added as legal 
representatives of V. A final decree followed which decreed 
Rs. 2,28,000 in favour of S tobe recovered from the second 
defendant personally. S got the decree transferred to Tanjore 
Sub-Court for execution and there applied for a rateable share 
in moneys recovered in O, S, No. 48 of 1912, which’ was a 
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decree against C alone. Tanjore Court dismissed the application 
on 5th December, 1913. S thereupon filed C. R. P. No. 155 
of 1914 to the High Court on 6th March, 1914. Pending the 
revision, S applied for stay of distribution of the proceeds to rival 
decree-holders and on 17th April, 1914, the rival decree-holders 
gave an undertaking that “in case the High Court decided in 
favour of the petitioner, they will within 10 days of the order, pay 
his share of the decree amount into Court to be drawn by the 
petitioner”, Thereupon the assets were distributed between 1914 
and 1916. The Civil Revision Petition was dismissed on 11th 
April, 1921. Then on 31st March, 1922, this suit was filed by S$ 
for refund of those amounts from the rival decree-holders to 
the extent necessary to make up the proportionate share distributa- 
ble to him. In an intermediate proceeding A. S. No. 366 of 1917 
between the parties, it had been held that the decree in O. S. No. 
169/10 was a personal decree against C. It was contended for the 
defendants (1) that O. S. No. 169/10 was against C as legal 
representative of V and therefore S was not entitled to claim rate- 
able share in sums in decrees against C in his own individual 
capacity; (2) that the period taken by the Civil Revision Petition 
ought not to be deducted for limitation on the grounds, (a) that 
the Civil Revision Petition was not preferred in good faith as it 
was in disregard of S. 73 (2), Civil Procedure Code, (b) the Civil 
Revision Petition is not founded on the same cause of action as the 
present suit, and (c) that it cannot be said that the Court was 
unable to entertain such proceeding from defect of jurisdiction or 
other cause of a like nature. f i 

Held, that the decree in O.S. No. 169/10 was against C person- 
ally and could also have been passed against him personally in the 
circumstances. Anyhow that construction was res judicata in view 
of A. S. No. 366 of 1917, The mere fact that in one case between 
certain parties a Court applied a wrong rule of law may not have 
the effect of making that the law between them for all time when- 
ever a similar question arises again; but that will not be the case 
where it is a question as to the construction of a document, though 
it may be a decree. A construction once placed upon it by a com- 
petent Court before which the question was directly and sub- 
stantially in issue is conclusive between the parties, though the 
property involved in the second suit is not the same as that which 
formed the subject-matter of the first suit. 


Held, further, that on grounds of obvious convenience or for 
the prevention of hardship or of multiplicity of proceedings, this 
Court has interfered in revision even with orders which cannot be 
described. as ‘final’, if otherwise the conditions of S. 115, Civil 
Procedure Code, are satisfied. Beginning from I.L.R, 4 Mad. 883, 
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a-number. of cases have interfered with orders passed under S. 73, 
Civil Procedure Code. Therefore it cannot be said that in filing 
the revision S did not act ‘in good faith’, especially when the rival 
decree-holders gave the undertaking dated 17th April, 1914 to 
refund the amounts drawn by them. 

If a party pursues a remedy in a certain Court, the course of 
practice in that Court being that that remedy would in certain 
cases be granted and he brings such a case before the Court and is 
refused relief on the ground that that Court cannot entertain it 
either from legal inability to do so or froma withholding of'a 
discretionary relief, it must be undoubted that at least a cause of a 
like nature to that of defect of jurisdiction has resulted in his 
efforts being held to be infructuous. 

LL.R. 7 Rang. 466, distinguished as in Burma the High Court 
refuses to interfere with orders under S, 73. 

2 A.W.N. 59, approved. 

I.L.R. 39 Mad. 62 and 32 Bom.L.R, 1186, distinguished. 


The fact that the pendency of the Civil Revision Petition did 
not preclude the plaintiff from instituting the present suit, though 
pertinent when considering S. 15 of the Limitation Act does not 
affect S. 14, as S. 14 does not proceed on the principle that the 
later suit could not have been instituted but on the ground that a 
person who has been pursuing a wrong remedy in a wrong Court 
under a bona fide mistake is entitled to indulgence. [See I.L.R. 13 
Mad, 271 and I.L.R. 56 Cal. 1048 at 1057, 1058 (P.C.).] 

LL.R. 50 Mad. 417 and 76 I.C. 557, distinguished as ‘cases 
under S. 15. 


There is nothing in S. 14 to restrict the operation of the sec: 
tion to cases where the prior proceeding was one which should 
have failed even in the Court of first instance. ‘Prior proceedings’ 
in S: 14 take in also ‘Revisional Jurisdiction’ of the High Court 
(17 I.C. 593) as the governing words are ‘another civil proceed- 
ing’ and not ‘whether in a Court of first instance or in a Court of 
Appeal’, 

On the principle of Rodger v. The Comptoir D’Escompte de 
Paris, (1871) L.R. 3 P.C.A.C. 465, followed in I.L.R. 41 Mad. 316; 
S was entitled to recover the amount with interest, as money, to 
which the other decree-holders were not entitled, was received by 
them by virtue of an erroneous order of Court. 


K.S. Venkatarama Aiyar for Appellant in Appeals Nos. 189, 
193, 197, 198 and 241 of 1927, 


M, Patanjali Sastri for Respondent i in | Appeals - ‘Nos. 189, 195, 
197; 198 and 241 of 1927, 
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- S. Muthiah Mudaliar, A.C. Sampath Aiyangar and T. R. 
Srinivasa Aiyar for Appellants and M. Patanjali Sastri for Res- 
pondents in: Appeal No. 386 of 1927. 
`  C.S.Rama Rao Saheb for Appellant in A. S. No. 390 of 
1927 and M. Patanjali Sastri and A. Sundaram for Respondents 
in A,S.No. 390 of 1927, 


K. Rajah Aiyar and R. Sundaralingam for Appellants and 
M. Patanjali Sastri for Respondents in A.S. No. 395 of 1927. 
S. V. V. —— 


Varadachariar and Horwill, JJ. Appeal No. 191 of 1931 and 
27th September, 1936. S. A. No. 465 of 1931. 
Deed—Construction—Rules. 


If a particular conception of joint ownership is known to the 
personal law of the parties, it is much more reasonable to interpret 
their documents in the light of that system than to import into them 
the English theory of joint tenancy. 


B. Sitarama Rao and K. Srinivasa Rao for Appellant. 
K, Y. Adiga for Respondents. 
S. V. V. —— 


Varadachariar and Horwill, JJ. A. S. No. 229 of 1932. 
30th September, 1936. 


Hindu Law—Blending—Onus of proving—Absence of 
accounts—Income from family property not enough for family— 
Member earning by his profession extensively—Acquisitions by— 
If joint or separate, 5 

S executed a will disposing of all his property partly in favour 
of the defendants (sons by his senior wife) and partly in favour of 
the plaintiffs (sons by his junior wife). The plaintiffs filed a suit 
for partition on the footing that the properties were joint family 
properties and that the will was accordingly invalid. S was making 
a substantial income from his profession as a native doctor and at 
a partition between S and his brothers, S got only certain immov- 
ables and did not get any cash or share in the family money 
lending business. The annual income from these immovables was 

- below Rs. 200 a year. S hada large family to maintain and the 
maintenance of the family alone must have cost hima great deal 
more than the income from the ancestral properties. S maintained 
no accounts and therefore it was not possible to say either that he 
brought both sets of income into one account or that he did not. 

Held, that the onus lies on the person who pleads that what 
was at any particular moment the separate property of a member 
of the joint Hindu family has at some later stage ceased to be 
so: To establish that ithas been so dealt with as to lose its 
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separate character, it is not sufficient to merely say that it is not 
known how S dealt with the two sets of incomes. The Hindu Law 
recognises blending and attaches to such blending certain legal 
consequences but there is no presumption in favcur of blending. 
The presumption is only one under S. 114, Evidence Act. Inas- 
much as S was spending more than his ancestral income, there is - 
no reason to presume that his separate moneys were spent on the 
maintenance of the family and that the ancestral income went into 
the investments. l 

43 L.W. 302; I.L.R. 50 Mad. 582; A. S. Nos. 363/23 and 
47/25, applied. 

A.I.R. 1928 Mad. 561; distinguished. 

T. M. Krishnaswami Aiyar and Ramachandra Pant for Appel- 
lant. 

` B. Sitarama Rao and T. Krishna Rao for Respondent. 
Ss. Vv. Vv. 
Cornish, J. C. M. A. No. 226 of 1935. 

1st October, 1936. 

Partition suit—Plaint on foot of joint Fani Defendants 
pleading division in status—Document filed in proof of plaintiff’ s 
case—Relief on foot of that, if can be given. ; 

Where a suit was filed for partition and delivery of separate 
share to the plaintiff, and the defendants set up division in status, 
the Court while finding division in status, cannot pass a decree 
on foot ofan agreement, on which the suit was not based but 
which was merely filed as a piece of evidence in the case to prove 
the joint nature of the ‘family, 

O.7, rr. 14 and 18, considered. 

32 M.L.J. 137 and L.R. 12 I.A. 166, relied on. 

V. Govindarajachari and K. Krishnamurty for Appellants. 

P. Somasundaram and Y. Suryanarayana for Respondents, 


S. Ve V.. es 
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Officiating Chief Justice and O. S. No, 22 of 1936 and 
Venkataramana Rao, J. O. P. No. 174 of 1936. 
5th October, 1936. 

Madras Court of Wards Act (I of 1902)—Disqualified’ pro- 
prietor wnder—Minor children of—Court of Wards arranging to 
send children to England—Petition for injunction—If maintainable 
—Letters Patent (Madras), cl. 17-—Court of Wards Act, Ss. 23 
and 50—High Court, if has jurisdiction over infants in mofussil 
—A residence for petitioner also at Madras—Effect of. 

Under S. 15 of the Court of Wards Act the Local Government 
made a declaration that the Rajah of Vizianagaram was a dis- 
qualified proprietor and directed the Court of Wards to assume 
superintendence both of his person and property. The Rajah filed 
a suit in the District Court impeaching that declaration and order 
as ultra vires and unauthorised. Meanwhile hearing that the 
Court of Wards intended to send his children (2 boys of 12 and 
9 years and 2 girls of 14 and 10) to Great Britain, he applied to the 
Original Side of the High Court, as the District Court was closed 
for summer recess, for an injunction but Lakshmana Rao, J., 
dismissed it observing that the suit itself prima facie appears to be 
incompetent and therefore no petition can lie in such a suit. 
Thereupon the Rajah appealed and to obviate technical pleas also 
applied under Cl. 17 of the Letters Patent (Madras) that the High 
Court may, in the exercise of its powers under the Letters Patent 
and such other powers as it may possess, make an order restraining 
the Court of Wards from sending his minor children to Great 
Britain and if necessary appointing some suitable person as their 
guardian, It was contended for the Court of Wards (1) that the 
Court of Wards had absolute and unfettered powers over the 
children which cannot be questioned in the Civil Court ; (2) that at 
any rate in regard to the four matters referred to in S. 23, namely, 
“custody, residence, education and marriage” of the minors, it is 
vested with a discretionary power, in the exercise of which it 
cannot be controlled by a Court of Law unless it be shown that it 
has acted mala fide, as here the Court of Wards also assumed 
superintendence of his person; (3) that the petition is barred by 
S. 50; and (4) that as the infants are residing at Vizag outside the 
local limits of High Court’s ordinary original civil jurisdiction, it 
is the District Court that can deal with these minors and not the 
High Court. 

Without going into the question at this stage as to whether the 
father has become unfit to be the guardian of his minor children 
under S. 19 (b) of the Guardian and Wards Act, 

Held, (1) that the first two contentions really mean that the 


wards of the ward become virtually the wards of the Court of 
NRC 
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Wards, It will be contrary both to the scheme and the language of 
the Act—to hold that the power of the disqualified proprietor 
over his children has been in any way curtailed or affected, and 
that ipso facto the Court of Wards become the guardians of the 
ward’s wards. So far as the Act goes there is no express taking 
away ofa father’s right of natural guardianship of his children. 
S. 19 does not add “of any minor child, minor brother or 
minor sister of a ward under the Court of Wards”. S. 23 
confers upon the Court of Wards certain rights in the exercise 
of which it cannot be controlled by a Court of Law. What is 
conferred on the Court of Wards is not a right but a power to be 
exercised for the benefit of the persons mentioned in the section 
and not for its own. benefit. The object of the Act is to conserve 
and preserve the estate of the disqualified proprietor. S. 23 is 
enacted to empower the Court of Wards to make the neces- 
sary orders and arrangements in regard to the matters mentioned 
therein as incidental to and arising out of the management of the 
property vested in them, when required. It does not clothe them 
with any power as is contended for in the sense that by the exercise 
of it they can interfere with the rights of others, or thrust on the 
persons mentioned therein things which they do not want. The 
section only makes legal and possible the incurring of the expenses 
for those purposes to charge them to the estate. Treated as a 
power, the Court of Wards as a public body enirusted with a 
statutory power must act bona fide and with judgment and discre- 
tion, Assuming the Rajah’s right to have been taken away, his 
wishes and inclinations ought to count for something when the 
Court of Wards exercises its discretion and ought not to be wholly 
disregarded, ‘S. 48 does not apply as there is no qusshion of any 
discretionary power at all here, 

Per Venkataramana Rao, J—S.4 says ‘ward’ means ‘a person 
who has been made a ward of the Court under S. 19’ and therefore 
minor children of the ward are not wards within the meaning of 
the Act. It is only in respect of a ward the Court of Wards can, 
under S. 24, appoint a guardian of his person and a manager in 
respect of his property. So it has no power to appoint a guardian 
for the person of his minor children, 

(2) As for the third objection under S. 50, held, that it could 
not have been the intention of the Act to take away his right of 
suit in all matters. S. 34 leads inter alia to the following results. 
(1) A ward may make himself pecuniarily liable in respect of that 
part of his property not under the superintendence of the Court of 
Wards. (2) He may transfer or create any interest in such pro- 
perty or collect rents and profits of such property. (3) He may 
enter into a contract of marriage. That is an unquestioned right 
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he possesses, although as regards the expenses to be incurred, the 
Court of Wards in the interests of the estate has a right to fix the 
amount. (4) He can adopt or give permission to adopt with the 
consent of the Court of Wards, which, however, it cannot arbi- 
trarily or capriciously withhold. Therefore it is not that by S, 50 
he can never sue or be sued. Read with the repealed section, the 
present S. 50 is significant and it is now only an irregularity as it 
is not in mandatory terms as in O. 62, R. 1, Civil Procedure Code. 
S. 50 can have no application to suits or proceedings to which the 
Court of Wards is a party, as it will lead to the absurd result that 
the Court of Wards is both the plaintiff and defendant, 


_ Per Venkataramana Rao, J—The application here does 
neither relate to the person nor to the property of the ward but 
relates to the person of a third party who is not a ward and is 
therefore not barred by S. 50 of the Act. 

LL.R. 44 All. 634; 5 C.L.J. 434, affirmed on appeal to P.C. 
and 46 LC. 316, relied on. 

Under S. 19 (2) proviso it is in the discretion of the Court of 
Wards to assume or not to assume superintendence of any 
property which the ward may acquire otherwise than by inheri- 
tance. It cannot be that in respect of that he cannot sue or be sued, 

LL.R. 43 All. 478 and 46 I.C. 68, distinguished as cases which 
related to property vested in the Court of Wards. 

In the way S. 50 says first that ‘the ward shall sue or be sued 
in his own name’ and then says that the manager shall represent 
him, etc., it means that “if in any suit or proceeding it is necessary 
under the general law of procedure that there should be a next 
- friend or guardian ad litem, then the manager or other officer shall 
be such next friend or guardian, that is, he will be a statutory 
next friend or guardian”. 

(3) As for the last argument held that S.3 of the Guardian 
and Wards Act and S. 3 of the Court of Wards Act save the power 
of the High Courts. Whatever may be said before 1858, when the 
attribute of permanent allegiance to the British Crown was assumed 
to be wanting in the natives of India, and therefore it was in doubt 
if ‘British subjects’ in the Charter of 1800 took in natives of India, 
there can be no doubt that after 1858 the genus ‘British subjects’ 
in the 1800 Charter will take in also native British subjects and is 
not confined to European British subjects. The Supreme Court, 
between the passing of the Government of India Act, 1858 and its 
abolition, could have exercised jurisdiction over native Indian 
infants in the mofussil and the High Court inherited its power 
and jurisdiction by S.9 of the Indian High Courts Act, 1861 and 
the High Court has therefore power over infants in the mofussil, 
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though it may be the District Court has also a co-ordinate power 
under the Guardian and Wards Act. Cl, (16) of the Letters 
Patent, 1862, uses significant language ‘now vested in the Supreme 
Court’ that is, in 1862. 


All that is necessary is that at the time the jurisdiction is 
invoked the minor must be a subject of His Majesty and it is not 
subject to any restriction as to territorial jurisdiction. 

25 M.L.J. 661 and I.L.R. 57 Cal. 533, followed. 

Per Venkataramana Rao, J—Apart from Guardian and Wards 
Act the High Court has jurisdiction to appoint a guardian for a 
minor. (I.L.R. 16 Bom. 634; I.L.R. 19 Bom. 96; I.L.R. 25 Bom. 
353; LL.R. 54 Bom, 75; I.L.R. 50 Cal. 141; I.L.R. 59 Cal. 570 and 

LL.R. 50 All. 709.) 


Also as the Rajah has a valuable palace at Madras, for which 
he pays rates, keeps up an establishment there and resides in it 
during his visits to the City at frequent intervals, he would answer 
the description of ‘Inhabitants of Madras’ in Cl. (22) of the 1800 
Charter and on that ground also the High Court has jurisdiction. 

32 C. L.J. 315, followed. 

Petitioner (Rajah of Vizianagaram) appeared in person. 

The Advocate-General (Sir A, Krishnaswami Aiyar) and K. 
Kuttikrishna Menon for the Court of Wards. 

K. R. Vepa for the Dowager Rani. 

T. R. Venkatarama Sastriar for the Rani. ` 

S. V. V. 


Varadachariar and+Horwill, JJ. A. S. No. 415 of 1932. 
7th October, 1936. 

Survey and Boundaries Aci, 1923, S. 14—Survey officer’s 
decision regarding boundary between two villages—Estates—Suit 
by holder of one village against the holder of the other—Ryots of 
villages if necessary parties to suit to set aside survey decision— 
Application to add ryots after 3 years of order—If barred by 
limitation—Maintainability of suit without ryots. 





A suit was brought by the plaintiff to declare that the correct 
boundary line between M village (of plaintiff) and A village (of first 
defendant) is as set out in the sketch filed by him and to set aside 
the decision of the appellate survey officer dated 22nd September, 
1924. The suit was filed on 2lst September, 1927. The second 
defendant was added as an alienee from the owner of 4 village. 
The defendants objected that the suit was bad for non-joinder 
of kudiwaramdars who were alleged to be in actual possession 
of the properties in dispute. As a preliminary issue it was 
decided on 1st August, 1932, on the non-joinder issue that the 
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tyots of the two villages who were said to be in possession and 
enjoyment of several items of the property in dispute were neces- 
sary parties to the suit. Thereupon plaintiff filed an application to 
implead them, Then the Judge held that the non-joinder of these 
persons was fatal to the maintainability of the suit and as they 
were sought to be added after the 3 years’ period of limitation had 
expired, it was not proper to allow them to be joined as parties at 
that stage. 


Held, that it may be that itis desirable to have before the 
Court all persons interested in the boundary in question, but it 
will be too much to read into S. 14 of Act VIII of 1923 that the 
omission to implead any person so interested is necessarily fatal to 
the suit. It is not a correct principle to say that in a dispute 
between the holder of an estate and the holder of any neighbouring 
estate in respect of the boundary between the two estates, the 
tenants or cultivators under the holder of either estate are prima 
facie persons interested within the meaning of S. 14; at any rate 
not to the extent that their non-joinder should be regarded as 
fatal to the maintainability of the suit. The landholders are the 
owners for this purpose. The fact that the petition to implead 
them was filed after three years will not in view of the principle 
of I.L.R. 28 Bom. 11 of itself justify either the dismissal of the 
application to implead them or the dismissal of the suit. 

K. Rajah Aiyar, V. Ramaswami Aiyar and R. Rangachari for 
Appellant, 

B. Sitarama Rao and N. G. Krishna Aiyangar for Respondent, 

S. V. V. ——— 

Varadachariar and Horwill, JJ. Appeal No. 242 of 1930. 
7th October, 1936. 

Bailor and bailee—Bailment of elephant—Hire for a period— 
Elephant dying within the time—Claim by bailor for damages for 
death by negligence—Onus of proving negligence—Contract Act, 
S. 161—Evidence Act, S. 106—Loss by death and loss by other 
ways—Difference between. 


By a written contract (Ex. A) the defendant took on hire 
an elephant from the plaintiff for one year from 13th March, 1927, 
and sent it to the forest for timber hauling. A few days later one 
of the mahouts N sent with the elephant left the defendant. In 
September the other mahout V also left. On 8th October, 1927, 
the elephant died. The plaintiff’s case was that the elephant was 
. grossly underfed and overworked and had lost its life on that 
account, The defendant contended that after N and V left he 
was unable to find any man who was able to manage the elephant 
and that it died on 8th October, 1922, suddenly of heart failure. 
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Held, that a person who alleges negligence must prove it and 
that principle applies also when the action is on a contract, for the 
person alleging a breach of contract by negligence has to prove 
it. The case where property is entrusted to a bailee is no excep- 
tion to that rule. S. 161, Contract Act, does not lay this burden 
upon the bailee. In some cases of loss of goods burden is thrown 
upon the bailee as the fact of the loss is itself prima facie’ evidence 
of negligence. 

I.L.R. 22 Mad, 524; I.L.R. 50 All. 246; (1919) 1 K.B. 443; 
9 C.L.J.37; LLR. 39 Bom. 191; 91 I.C. 963; 9 C. & P. 632 and 
(1915) 1 K.B. 73, referred to. 

There the bailee is presumed to be negligent and it is incumbent 
on the bailee to prove that the damage did not in fact result from 
that negligence, as goods have no motion of their own. ` 

Death of an elephant is not itself prima facie evidence of 
negligence as it is a natural phenomenon and unless the manner of 
death is known as in I.L.R. 9 All, 328, it cannot be presumed that 
death was due to negligence. 

Burden of proving that the elephant died of negligence rests 
upon the plaintiff. But the defendant who through his agents had 
the care of the animal was not entitled to fold his arms and leave 
it entirely to the plaintiff to prove his case. Only the servants of 
the defendant are in a position to inform the Court of the condi- 
tions under which the elephant lived and died, It may not be 
incumbent on the defendant to prove a négative case that he was 
not negligent but he must frankly put before the Court the material 
within his peculiar knowledge under S. 106 of the Evidence Act. 
A reasonable explanation must be given by the defendant. It is 
only after the defendant as bailee has given a reasonable explana- 
tion of how the accident happened, that the plaintiff is called upon 
to. prove a positive case ‘of negligence. It would clearly be 
inequitable to call upon the bailor, who would have had no 
personal knowledge of how the accident happened, to prove a 
positive case of negligence when the bailee has ‘failed to set forth 
the circumstances that led to the sickness and death of the animal, 
As even the limited onus laid down by 27 C.L.J. 615 was held to 
be not discharged in this case by the defendant, the larger question 
as to onus generally in such cases discussed and left open. 

1933 Probate 154 and 27 C.L.J. 615, followed. 

Case-law discussed. 

The Advocate-General (Sir A, Krishnaswami Aiyar) and 
C. S. Swaminathan for Appellant, i 

T. M. Krishnaswami diyar and P. Govinda Menon for 
Respondent. 

SNN Agp mee 
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‘Madhavan Nair and Stodart, JJ. Appeal No. 485 of 1930. 
l 2nd October, 1936. 

Transfer of Property Act, S. 36—Zamindari—Rani dying in 
middle of fasi—Number of heirs—Zamindari going to one as 
impartible—Income from estate accrued due before her death— 
If goes with the estate or can be apportioned. 


Under the preliminary decree passed by the High Court in the 
succession suit relating to the Sivagiri Zamindari (see I.L.R. 44 
Mad. 1: 39 M.L.J. 529), it was held that the Rani succeeded to the 
Zamindari in preference to the plaintiff and that on her death the 
plaintiff succeeded. The Rani herself had died pending the suit on 
23rd November, 1916. The decree therefore declared that “the 
income during her life was thus her property and plaintiff can 
claim only a one-sixth in it as one of.the heirs”. During her 
lifetime the receiver appointed in the succession suit was in 
possession of the estate. The land revenue for fasli 1326 (Ist 
July, 1916 to 31st June, 1917) was collected by the Receiver and 
deposited into Court. Till her death, the Rani was entitled to 
Rs. 21,079. The revenue was payable by the ryots in instalments 
falling due in December and later months in the fasli. The plaintiff 
claimed that it went with the estate to him ard was not appor- 
tionable under S. 36, Transfer of Property Act, as that section 
applies only to transfers inter vivos and that therefore on the 
basis of 36 E.R, 412 no apportionment could be allowed. 


Held that, it should be divided between the personal heirs 
of the Rani (of whom the plaintiff is one) in proportion to 
the period during which the Rani was in possession. 


Though S. 36, Transfer of Property Act, may not in terms 
apply, on the principle underlying it, as applied in I.L.R. 26 Mad. 
540, LL.R. 38 Mad. 86, I.L.R. 41 Mad. 370, I.L.R. 3 Pat. 367 and 
I.L.R. 61 Cal. 711 at 752 apportionment should be allowed. I.L.R. 
A7 Bom. 790 did not affect the correctness of these cases. 

Held also, that even apart from the rule of apportionment 
' the rents due to the proprietor of an estate are not analogous to 
the rent paid by a lessee to the lessor under a contractual! tenancy. 
The income accruing from the lands should be deemed to be 
the common property of landlord and tenant as they are in the 
position of co-owners of the property and the crops growing 
‘thereon, 

A. S. Visvanatha Aiyar for Appellant. 

-~ S. Rémaswami Aiyar, K. Rajah Aiyar and K.S, Rajago pala- 
‘chari for Respondents. 
S. V. V. , —— 
NRC 
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Varadachariar and Horwill,JJ, © CRP. No.. 1527 of-1935. 
7th October, 1936. l 7 eae 
. Evidence Act, S. 92—Mortgage suit—Plea of discharge by 
oral . arrangement of sale—Mortgage settled at a smaller figure— 
Evidence, if admissible to prove the arrangement. ater “ai 
In a suit on a mortgage, the defendant admitted that he 
executed the mortgage sued on but pleaded discharge as under an 
arrangement brought about by persons interested in the plaintiff 
and accepted by the plaintiff, it had been agreed that the mortgage 
amount should be settled at Rs. 9,000 and in {ull discharge of the 
claim under the mortgage-deed a certain portion of the hypotheca 
should be sold to the plaintiff. ‘ à , 
= Held (without deciding the question if the agreement 
precluded the. plaintiff from maintaining the suit, when admittedly 
the agreement remained executory ) that S. 92 of the Evidence 
Act did not preclude evidence being adduced relating. to the alleged 
‘oral agreement, as such an agreement. does .not contradict, vary, 
add to or subtract from the mortgage document but, may itself 
operate as-a complete discharge of the mortgage debt (I. L. R. 11 
All. 47, referred to) or as a conditional discharge and not as a mere 
agreement to give a discharge. The mere fact of an arrangement 
being ‘executory’ does not preclude the possibility of. its operating 
as a satisfaction of a pre-existing obligation (L.L-:R,.56-Mad. 198) 
nor does the fact thatit is settled.at a smaller.sum than that due 
under the mortgage when the conveyance is to be in full discharge 
(34 L.W. 921). = : a it 
"ALR. 1934 Rang. 228, not followed. ` an 
ALR. 1929 All; 615 and I:L.R. 28 All. 514, distinguished. 
B. Sitarama Rao instructed by C..R. Krishna Rao- for. Peti- 
tioner. .- ay eo 
K. Bhashyam and R. Tirumalai Tathachariar for Respondents.. 
S..V. V. ——— Ra "F 
Varadachariar and Horwill, JJ.. i O. S. A. No. 35.0f 1936. 
12th October, 1936. wo » 
Companies Act, S..185—Claim, against . managing agent By * 
O ficial. Liquidator—Sums overdrawn by agent—-Agent ceasing to 
be agent before liquidation—If petition: maintainable—Agent first 
submitting to jurisdiction—Claims' by agent against company— 
If can be claimed in the petition, Cy eed 
In the winding up of a company, the Official Liquidator 
applied under S. 185 of, the Companies. Act -for a direction to the 
managing agent of the company: that he should pay up immediately 
-a sum of Rs. 5,400 representing the amount overdrawn by him 
from the company while he was in charge of it as managing agent. 
The agent ceased to be agent even before the date of the’ com- 
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mencement of the liquidation proceedings. The agent claimed 
certain deductions and rights of retainer and in appeal also object- 
ed to the maintainability of the petition under S. 185. 


Held, that S. 185 does not contemplate an elaborate enquiry. 
A discretion is given to the Court to decide whether any particular 
claim may or may not be conveniently dealt with under the section. 

I.L.R. 14 Lah. 68 relied on. 

(1914) 1 Ch, 500 and I.L.R. 8 Lah. 549 distinguished. 

Also as the respondent submitted to the jurisdiction and did 
not take exception to the maintainability of the petition, he cannot 
now object to the order. The mere fact that he has now ceased 
to be an agent does not exclude S. 185. The test is whether the 
money now claimed came into his hands in his character as agent 
or not. An agent is not entitled to retain moneys in his. hands 
merely to meet prospective claims against him but such charges 
‘or expenses as he is entitled to deduct or retain either under S. 217 
of the Contract Act or under the articles of the company and 
his agreement with the company must also be considered along 
‘with the liquidator’s claim under S. 185 as it will not be fair to 
drive the agent to a separate suit in respect of a claim that he 
may have against the company as agent. ` 
` , K. Rajah Aiyar and T. M. Venugopala Mudaliar for Appellant. 

K. Ramanatha Shenoi and K. P. Sarvothama Rao for Res- 
pondents, 

S. V. V. ae 

[F.B.] 
Officiating Chief Justice, Cornish and Appeal No. 443 of 1930, 
-~ Venkataramana Rao, JJ. $ 
13th October, 1936. 

Hindu Law of Inheritance (Amendment) Act (II of 1929)— 
Male dying before Act—Succession by a female heir—Female heir 
dying after—Act applies. 

The last male holder one V died a minor on 11th July, 1927. 
‘He was succeeded by his mother L (the first defendant), against 
whom an action was brought by the plaintiffs claiming to be the 
presumptive reversioners, with a view to obtain certain reliefs in 
regard to-her deceased son’s estate alleging that she was mis- 
‘managing the estate and dealing with it unlawfully. The plaintiff's 
‘right is challenged by S (the second defendant), who is the sister 
of V, and her son, who allege that under Act II of 1929 they have 
‘a preferential right to the succession, .Act II of 1929 received the 
assent of the Governor-General on 21st February, 1929, on which 
date.it came into force. Their Lordships Madhavan Nair and 
Stone, JJ., referred the question “whether in a case like the present 
where the last male owner dies before the passing of Act II of 
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1929 and the suctessidn opens after the passing of the Act, the 
said Act (II of 1929)—ihe Hindu Law of Inheritance (Amend- 
ment) Act—would apply” to a Full Bench as they felt that forthe 
reasons ‘mentioned in 'A.I.R, 1934 Pat, 324, I. L. R. 57 Mad. 718 was 
not correct. 

Held, i the Full Bench“that under the Hindu Law, it is thé 
death of the female heir that opens the inheritance to the rever- 
sioners, who will then possess only a spes successionis ; that is, the 
male holder is regarded by the law as having lived up to and died 
at the moment of the death of the female heir. (See L.R. 7 LA. 
115 at 154; L.R. 31 I.A. 67 at 70 and L.R. 43 I.A. 207.) So long as 
a female heir is alive, no one can claim any vested interest in the 
succession; a fortiori there is no vesting at the date of the malé 
holder’s death; in other words, the crucial date is that of the death 
of the female heir, on whose death alone the succession operis. 
The plaintiffs therefore are not the presumptive reversioners of V. 

I.L.R. 57 Mad. 718, overruled. E 

A.LR. 1933 -All 152; A.I.R. 1936 All, 507; A.LR, 1932 Lah. 
361; ; ALR. 1936 Lah, 123 and A.I.R. 1934 Pat. 324, approved. 


B. Sitarama Rao and P. N. Appuswami Aiyar for Appellants. 


~T. R. Venkatarama Sastriar, R. Krishnaswami and K. S. 
S bakara Aiyar for Respondents. 


S. V. V. a 


Varadachariar and Horwill, JJ. L. P. A. No. 109 of 1935. 
13th October, 1936. 

‘Evidence Act, S. 91—Unregistered sale-deed for -Rs. 75— 
Consideration paid a month before the deed was executed—Posses- 
sion also given then—Written statement relying on the sale-deed— 
‘If evidence can be given of anterior oral agreement and delivery 
‘of possession. 


Plaintiff claimed the suit property as a purchaser in execution 
‘of a decree passed on a mortgage given by one D in 1913, The 
first defendant claimed that in 1910, three years before the mort- 
gage, the suit property had been sold to her husband by D for 
Rs. 75 by an unregistered sale-deed. It was found that the considera- 
tion for the transfer by D must have been paid and possession 
must also have been taken by the vendee a month or two before 
the unregistered sale-deed. 


Held, that it will be a very artificial doptan of S. ot of 
the’ Evidence Act to say that in these circumstances the contract 
between the parties is contained only in thé unregistered sale-deed 
-and that there could be no other proof of the sale. The prior oral 
‘sale and delivery. of possession’ in: pursuance thereof have beén. 
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found to be sufficiently dissociated from the unregistered sale-deed 
that the one can. be regarded as independent of the other and the 
Sale being for less than Rs. 100 no registered- document was 
-necessary to effect the sale. ae : ; i 

A.I:R. 1928 Mad. 546; distinguished as a case where -on the 
findings there was no ‘possibility of inferring an oral contract and 
delivery of possession anterior ‘to the unregistered sale-deed.and 
much less an oral contract dissociated from it, $ 

V.T. Rangaswami Aiyangar for Appellant. 

M.S. Venkatarama Aiyar for Respondent. : 

S. V. V. ——— -> . i 
‘Varadachariar and Horwill, JJ. -© L. P. A. No. 88 of 1935, 

13th October, 1936. ; g ` ee 

Estoppel—Statements made under a mistaken legal impression 
of rights—Both parties under a common ‘mistake as to their rights 
Acts on the basis of that belief—Statements not addressed to the 
other party—Other party not acting on faith of those representa- 
tions --No estoppel—Omission to speak out—When estoppel, í 

The plaintiffs and the first defendant aré members of an illom 
which became divided into four branches by a partition deed of 
1899. The plaintiffs are the heads of three of the branches and 
the first defendant is the sole surviving member of the other 
branch. One K, the last male member of first defendant’s branch, 
died leaving a will in 1914. His widow K took the properties under 
‘it and died in 1915. On her death the plaintiffs claimed to succeed 
as her ‘attaladakkam’ heirs. But the High Court held in C. M. A. 
No. 283 of 1926 that K got an absolute estate in items L-to 4 under 
the will and therefore her stridhanam heirs were entitled thereto 
and that as to item 5 it went as on intestacy to all the plaintiffs, and 
remanded the suit for disposal on other issues. After remand it 
was found that only the second plaintiff was entitled to succeed to 
items 1 to 4 as K’s stridhanam heir. On that a plea of estoppel 
was raised from the circumstances that the second plaintiff’s father 
had admitted in certain suits and in registered documents that he 
had no right whatever to these items and had thereby led other 
people (not specified) to obtain rights in the properties. It was 
also stated that second plaintiff and his father never took any 
action when to their knowledge, the first defendant was behaving 
as the owner of the suit properties, taking renewals, discharging. 
liabilities of the testator, paying taxes and making mortgages. The 
written statement did not plead that first defendant was led by 
that conduct or those representations to act upon the belief 
-engendered by those statements and representations, 
Wadsworth, J., held in second appeal that there was no 

estoppel because both parties were under a common mistake as to 
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the interpretation of the will and it was only the High Court’s 
interpretation that has given this right to the second plaintiff. So 
when ‘second plaintiff’s father said ‘I have-no right in the 
property’, he was stating what he believed to be the legal position 
as a result of this erroneous construction of the will which was 
adopted by both parties, Further the first defendant’s acts in 
relation to the property appear to have been the result not of 
those representations but of the common error of both parties 
regarding the legal effect of the will, 


Held (confirming Wadsworth, J.), that though the statements 
might have been founded on law, there was much, force in the 
argument that they read like statements of fact and therefore are 
‘not strictly statements of law in the sense in which that expression 
is used in connection with the question of estoppel. But both the 
„parties were ‘under a.mistaken impression as to their respective 
rights and each acted upon their respective impressions. They are 
not even representations made to the first defendant or intended 
to be acted upon by her. -In a case of this kind if ‘one of the 
parties asks the Court to believe that any conduct or omission on 
the part of the other misled the former party into adopting a 
„particular course of action, it is necessary for the Court to 
scrutinise the connection between the representation and the course 
of conduct alleged to have been pursued as a result thereof. 

Omission to speak out will furnish a basis for estoppel only 
‘when circumstances are such as to throw upon a.party the duty to 
speak out the truth. ea oo Diy 

K. Kuttikrishna Menon for Appellant. SR, , 
' B. Sitarama Rao and C. S. Krishnamurthy Aiyar. -for 
Respondent. gee i 
SVs —_—— 
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Madhavan Nair and Stodart, JJ. Appeal No. 137 of 1928, ete. 
13th October, 1936. 


Unassessed waste land—Invitation to public to occupy and 
cultivate—Some persons occupying it—Implied promise to grant 
ihem—Government after enquiry granting it to A, B and C as such 
occupants—If D, E, F can question the correctness of that grant in 
a Civil Court—Patta and miscellaneous patta—M eaning and effect 

of. . 
The land in question was unassessed waste on the sea shore 
and owed its origin to the rescission of the sea at the place. It- 
therefore became land at the disposal of the Government and was 
suitable for raising casuarina plantations. The Government could 
assign it on darkhast to whomsoever they pleased but as they 
could not tell beforehand what areas would be convenient for such 
plantations having regard to the resources and inclinations of the 
ryots of the locality, it was decided that ryots should be allowed to 
occupy strips of lands and plant them up before assignment with a 
view to assign it to them later. This occupation was intended to 
furnish the necessary data on which the grants were finally to be 
made. After the occupations had taken place and the several 
plantations had been established, nothing more remained to be 
done but to assign them to the persons who so occupied and 
established them. Pending survey and demarcation of the land 
without which there could be no assignment on ryotwari patta, the 
Government issued what they called miscellaneous pattas in favour 
of the plaintiff and defendants 54 to 61 as the persons who first 
occupied it and also passed orders granting the,lands to them. The 
other defendants pleaded that they had occupied some of the lands 
and therefore the grant was invalid. It was found that the 
Tahsildar, and the Sub-Collector elaborately enquired into the 
question as to who were the first occupants and then only issued 
the orders granting the lands to them. 


Held, that no doubt where the Government invites persons to 
occupy lands by planting trees on it and undertakes to survey and ` 
demarcate the lands when the boundaries of the individual planta- 
tions have become settled, it means that the Government will 
assign and grant the lands to the actual planters and if they assign 
them to somebody else, then they are infringing a right which they 
themselves have created and sucha grant can be questioned in a 
Civil Court. But the Civil Court cannot go behind an order of 
the Government passed after elaborate enquiry finding that certain 
persons are the first occupants and examine whether the grantees 
were the prior occupants. An unconditional grant by the Govern- 
ment of land at its disposal is an Act of State and is not to be 
questioned in a Civil Court. 

NRC 


60 


Also the original invitation to ryots to occupy stated that “ the 

best course is to allow private individuals to plant as they chose 
and to defer survey until the limits of occupation become more or 
less permanently indicated”. In other words the Government 
says “ we will assign the land to the occupiers when we know the 
limits of occupation, ” which means that the Government themselves 
will decide who are the occupiers and what are the limits of 
occupation and not that they intend to leave the matter to the 
decision of a Civil Court. To hold otherwise would be to derogate , 
from the sovereign power which resides in the Government of 
disposing of unoccupied land. The Government had jurisdiction 
to decide who were the actual occupiers of the lands and who 
planted the trees, and they. decided it after proper enquiry and 
therefore their decision cannot be questioned in a Civil Court, nor 
can the grants which were made as a result of that decision be 
invalidated. 
7 . There is no such thing as a miscellaneous patta. It is only a 
loose way of describing a method of bringing to account certain 
items of Government revenue, This cannot by itself be construed 
as a grant of the land. 

Scope of patta and miscellaneous patta discussed. 

_ The Advocate-General (Sir A. Krishnaswami Aiyar), B. Sita- 
rama Rao and A. Satyanarayana for Appellants. 

G. Lakshmanna, G. Chandrasekhara Sastri and K. Ramamurti 
for Respondents. 

we V. V. l ——— 

f [F. Belts: 

Officiating Chief Justice, C. C. C. Appeal No. 11 of 1934. 
Vearadachariar and Horwill, JJ. 

20th October, 1936, 

Hindu : Law—Adoption—Sapinda—Consent to ado ption—If 
can be revoked and when, 

Where a sapinda revoked the consent once given by him to a 
‘ widow for. an adoption by her arbitrarily for ‘family misunder- 
«standing ’, 

ITeld, the revocation was bad, I.L.R. 41 Mad. 604 shows that 
assent of a sapinda is presumptive evidence of the bona fides of 
the act. Sapinda’s consent’ is only an expression of his opinion 
that the adoption conduces to the spiritual benefit of the deceased 
person, When the sapinda upon a dispassionate consideration of 
the question once gave his consent, he cannot arbitrarily or 
capriciously withdraw it at pleasure. Analogy of husband’s 
authority is wholly dissimilar. 

Whether he can revoke his consent for justifiable reasons left 
open. 
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Statement in 2nd edition of Sarkar’s Hindu Law of Adoption 
at page 237 contra disapproved. 

T. M. Krishnaswami Aiyar instructed by Short, Bewes & Co. 
for Appellant. 

V. Radhakrishnayya, Y. V enkatasubramanyam and R. V enkata- 
subba Rao for Respondent. 

S. V. V. —— 
Ea [F.B.] 

Officiating Chief Justice, Cornish . C, M. A. No. 295 of 1933. 

and Venkataramana Rao, JJ, 

20th October, 1936. 


Limitation Act (IX of 1908), Art. 182 (2)—Appeal and 
Appellate Court, if include revision and revisional jurisdiction, 

On 24th November, 1924, a decree was passed in a suit in 
terms of an award passed by arbitrators on a reference to them 
through Court under Sch. II, para. 17 of the Civil Procedure Code, 
A Civil Revision Petition was filed against it to the High Court, 
which was dismissed on 3rd N ovember, 1927. An execution 
application was filed on 24th June, 1929, more than three years 
after the decree but within three years of the dismissal of the 
Civil Revision Petition. It was rejected on 10th November, 1929, 
‘The present petition for execution was filed on 16th November, 
1932, and the-question was if this was in time which it will be if 
the execution petition of 24th June, 1929, was governed by 
Art. 182 (2). In view of I.L.R. 36 Mad. 135, Stone and Pandrang 
Row, JJ., referred to a Full Bench, the question “ whether Art. 182 
(2) of the Limitation Act applies to Civil Revision Petitions as 
well, or only to appeals in the narrower ‘sense of that term as used 
in the Code of Civil Procedure.” l i 

Held, by the Full Bench that an order passed on a revision 
petition filed to the High Court, whether allowing or dismissing it, 
furnishes a fresh starting point for purposes of limitation under 
Art. 182 (2). In other words the term“ appeal’ is not used there 
ina restricted sense so as to exclude revision petitions and the 
expression ‘the appellate Court’ is not to be confined to a Court 
exercising appellate, as opposed to revisional powers, The remedy 
by way of revision does not differ in essence from a right of 
appeal (the only difference being in the mode in which the power 
is exercised). Petition for revision is in the nature of an appeal 
for purposes of Art, 182 (2) of the Limitation Act. 

L.R. 53 LA. 75; I.L.R. 23 Cal. 775 at 784and L.R. 59 I.A. 283, 
relied on. 


If sufficient reasons exist, a word can be construed in one 
part of an Actin a different sense from that it bears in another 
part and therefore the fact that in Arts. 150 to 157 it may be used 
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in the narrower sense, does not preclude the Court from construing 
it differently under Art. 182 (2). 

I.L.R. 36 Mad, 135, overruled. 

B. Sitarama Rao and P. N. Appuswami Aiyar for Appellant: 


K.V. Srinivasa Aiyar for Respondent. 


S Va Ve —— 
Cornish and Varadachariar, JJ. Appeal No. 234 of 1930 and 
21st October, 1936. C. M. P. Nos. 292 to 295 of 1931. 


Civil Procedure Code (V of 1908), O. 22, r.3—Petition in 
time by sister to be added as legal representative as a legatee— 
Dismissal of—Petition by real representative after time—Abate- 
ment—If prior petition can enure to his benefit. , 


The appellant, sister of one V, applied to be brought on record 
as his legal representative in a partition suit filed by him through 
his next friend, his mother. The appellant founded her claim on a 
will executed in her favour by her brother on 2nd July, 1928, a few 
days before his death. The Court found Y to be a minor and the 
will was therefore held to be invalid. Then V’s mother applied to 
be brought on record after excusing the delay and setting aside 
the abatement, It was also contended that by reason of the sister’s 
application in time there was no abatement. The contention was 
that if somebody should make an application within time, the suit 
will be kept alive not only for the benefit of the applicant but also 
for the benefit of any other person who may come forward at any 
time thereafter. 


No doubt, if application i is made bona fide, in certain circum- 
stances it will save abatement although the party making the 
application may be the legal répresentative or sole legal representa- 
tive (20 M.LJ. 398). But no authority says that even if such 
an application has deen disallowed, the saving of the abatement of 
the suit effected by that application will continue for the benefit 
of some persons who subsequently come forward with an applica- 
tion to be brought on record, long after the time prescribed for 

- such an application has expired. 

T. M. Krishnaswami Aiyar for Be ea (in A. S. No. 234 
of 1930). 

A. C. Sampath Aiyangar and T. R. Srinivasa Aiyar for 
Respondents (in A. S. No. 234 of 1930). 

N. Sivaramakrishna Atyar for Petitioner (in C. M. Ps. Nos. 292 
to 295 of 1931). 

T. M. Krishnaswami Aiyar, A. C. Sampath Aiyangar and 
T. R. Srinivasa Aiyar for Respondents (in C. M. Ps. Nos. 292 to 
295 of 1931). 

S. V: V. ——— 
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Cornish and Varadachariar, JJ. C. R. P. No. 887 of 1933. 
22nd October, 1936, 

Court-Fees Act—Suit by mortgagee for sale—Claim by 
defendant for damages under S.76 (e)—Claim for larger amount 
than suit claim—Plea that it should be set off in account taking 
between them—Court-fee payable only on the excess over plaint 
claim. 

A mortgagee brought a suit for sale claiming Rs. 5,000. The 
mortgage was a combination of simple and usufructuary mortgages, 
The defendant mortgagor pleaded that when in the possession of 
the plaint properties, the mortgagee had seriously deteriorated the. 
property and damaged it in value to the extent of Rs. 8,000 by 
failing to take proper care of the mortgaged property and: 
therefore claimed that in the taking of accounts between the 
mortgagor and the mortgagee, he was entitled to debit the mort-- 
gagees with the amount of such loss, He paid court-fee only on: 
Rs. 3,000 because he stated that the balance of Rs. 5,000 should be 
deducted from the plaintiff’s claim. The trial Judge held that it 
was a counter-claim as in substance a claim for damages which. 
could have been independently enforced if they thought fit and 
court-fee must be paid on Rs. 8,000. 

Held, in revision that the claim in the present instance is put 
forward only as an item debitable against the mortgagees in the 
taking of accounts between them and in so far as the defendants 
pleaded that a certain amount should go by way of deduction of 
the- amount claimed in the plaint, they are not liable to be called 
upon to pay court-fee on that. It is only to the extent to which they 
claim a decree in their own favour that they could be so asked. 

V. Rajagopala Aiyar and T. V. Ramiah for Petitioner. 

- Government Pleader (K. S. Krishnaswami Aiyangar) for the 
Government. . 

S.-V. V. i —— 

Corħish-and Varadachariar, JJ. Appeal No. 32-of 1934. 

.. 22nd October, .1936. 

Deed—Construction—M ortgage with possession—Insertion of 
a personal covenant—S uit for sale, if.maintainable, 

“As we have received the abovesaid sum of Rs. 5,000 under two 
items, you shall in lieu of interest on the abovesaid amount enjoy the 
property described hereunder under usufructuary mortgage right 
for a period of three years from. this day, and on the expiry of the 
said period, we shall redeem the mortgage by paying the amount. 

` In default, we shall in any year in which the .- 
holder heroi may make a demand pay the mortgage amount and ` 


redeem the. mortgage”. i 
NRC 
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Held, the last para. contains a personal covenant which makes 
this a combination of simple and usufructuary mortgages and a 


suit for sale is maintainable. Holder means holder of the instru- 
ment and not the owner of the land. 


V. Rajagopala Aiyar and T. V. Ramiah for Appellant. 
K. Rajah Aiyar and G. Gopalaswami for Respondents. 


S. V. V. => 


Venkataramana Rao, J. C. M. S. A, No. 152 of 1933. 
26th October, 1936. 


Limitation Act (IX of 1908), Art. 182 (2)—Preliminary 
decree in a mortgage suit—Appeal against it—Confirmation of 
decree by Appellate Court—Meanwhile final decree also obtained— 
Execution petition within three years after preliminary decree 
confirmed, whether barred—Whether decree-holder should apply 
for a fresh final decree. 

In a suit a preliminary decree was given on 21st July, 1925 
and the final decree on 9th November, 1925; but there was an 
appeal against the preliminary decree which was dismissed, and 
the preliminary decree got confirmed on 16th March, 1927. An 
execution application .was filed by the decree-holder on 15th 
March, 1930. On the question whether the execution petition was 
barred by Art. 182 (2) of the Limitation Act, 

Held, that it was not barred. 

LL.R. 6 Pat. 780 and A.I.R. 1928 Pat. 581, followed. 

I.L.R. 56 Mad? 458, dissented from. 

Case-law discussed. 

‘ Where there has been an appeal ’ in: Art. 182 (2) means an 
speek: in the suit which is likely to affect the decree sought to be 
executed. 


Held, further, a fresh dion for final iee or amend- 
ment of the original decree was not necessary. In the absence of 
authority to show that it is obligatory to apply for a fresh final 
decree it was competent for applicants to execute the final decree 
already obtained by them. 

38 L.W. 946; I.L.R. 6 Pat. 24 (P.C.) and I.L.R. 8 Lah, 253, 
referred to. 


The preliminary decree may be reversed in appeal in which 
case the final decree goes with it. It may be modified or confirm- 
ed. . In either case, if the final decree has not-~been executed the - 
decree-holder can have the decree amended by inserting the correct 
figures as modified in appeal or by the addition of interest at the 
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contract rate up to the date of the appeal-or the decree-holder 
can apply for a fresh final decree. 
K.P. Krishna Menon for Appellant. 
K. Kuttikrishna Menon for Respondent, 
(Leave to appeal granted.) 
K. C. 


—— 


Venkatasubba Rao and Venkata- . C. M. A. No. 43 of 1986. 
ramana Rao, JJ. 
26th October, 1936. 

Scheme suit—Decree in—Direction to trustees to pay archakas 
—Non-scheme portion of the decree--Executability. 

A provision in a scheme decree directing payment of paditha- 
ram expenses and remuneration by the trustee to the archakas 
from date of suit to date of the scheme decree is executable, 
where it is in a non-scheme portion of the decree. 

LL.R. 59 Mad. 751, relied on. 

P. Satyanarayana Rao for Appellant. 

A, Venkatachalam for Respondent. 

S. V. V. i 
Venkataramana Rao, J. C. R. P. No. 656 of 1935, 

26th October, 1936. 

Surety—Letter of guarantee undertaking liability up to a 
certain amount—Pecuniary limit exceeded by the supply of more 
goods—Surety could be proceeded against—No variation of con- 
tract effected by the figure being exceeded. 

The plaintiff filed a suit against two defendants for a certain 
amount being the balance due on dealings between the plaintiff and 
the first defendant for a period of two years, The second defen- 
dant was made a party to the suit on the ground that he was the 
surety to the first defendant by a letter which contained the 
following guarantee: ‘Please supply the bearer of this letter, S, 
goods in current account up to the extent of Rs. 250 and have debt 
and credit transactions in his name. For the said amount I shall 
be surety for a period of one year.’ The defence of the second 
defendant was that as the plaintiff had exceeded the pecuniary 
limit fixed by him in his letter of guarantee it was a variation of 
the terms of the contract entered into by him and hence he was 
not liable. 

Held, that on a construction of the document as a whole the 
intention of the parties seemed to have been to define the duration 
of and the limit of the liability of the second defendant, and not to 
impose any limit on the supply of goods. Therefore the words up 
to the extent of Rs, 250 should be construed in relation te what 
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„followed in. the. guarantee letter, namely, ‘for the said amount I 
shall be surety for a period of one year’. 

Held, further, that there was no variation of the contract by 
reason of the fact that goods of the value of more than Rs. 250 ` 
were supplied to the first defendant and So second defendant should 
not be discharged. 

105 E.R. 1032; 120 E.R. 396 at 405 and L.R. 4 Com, Pleas, 
p. 622, relied on. 

K. Rajah Aiyar and S. Venkatakrishnan for Petitioner. 

V. Meenakshisundaram for Respondent. 

(Leave to appeal refused.) 

K.C. ——— 


Varadachariar, J. l S. A. No. 680 of 1933. 
27th October, 1936. 


Madras Estates Land Act—Ryoti lands in an estate—Regis- 
tered in A’s name—-A and B co-owners thereof—Landlord believ- 
_ing A was in possession—Suits for rent against A alone—Decrees 
therein—B standing by with knowledge of landlord’s conduct—If 
B can treat decree as nullity—Transfer of holding to C—Land- 
lord unaware of the transfer—Decree binding on C also—Decree 
on morigage—If encumbrance under S. 125—Statutory rent 
charge, if a mortgage. 


The properties in suit were ryoti lands situate in a proprietary 
village, and in 1904, the tenancy right in them belonged ‘to one R 
and his son M. These two persons executed a mortgage (Ex. A) 
in favour of the plaintiff’s father D on the security of these lands. 
M died in 1911 leaving a widow G. R died in 1914, and all the 
lands passed by survivorship to R at M’s death. A month after 
k’s death there was an arrangement between G and S (daughter 
of R) whereby G got 10} guntas of land and S took the rest. The 
patta for the whole stood in G’s name. The proprietor however 
knew that S was the legal representative of R. S and G and one 
N (brother of G) seem to have lived together and on her death S 
bequeathed all her properties to this N. Even after that N too did 
not take steps for registry in his name. It was found that the 
lands were entered in G’s name in respect of the whole extent 
that belonged to R with the knowledge and consent of S and N. 
Between 1915 and 1928 the proprietor got 6 decrees for rent. To 
only one of them he had made S a party. Even in that suit when 
she died pending suit, no legal representative was brought on record.. 

Held, that it did not matter as in the above circumstances the 
landholder was justified i in treating G as sufficiently representing 
the estate for purposes of the suits. If-the landlord bona fide 
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believed that a certain person was‘in possession and that person 
was in possession as one entitled to an undivided share in the 
holding, it is not fair to permit other persons entitled to the 
remaining undivided shares to treat the proceedings taken against 
ithe registered holder as a nullity so far as they are concerned when 
with the knowledge of the Jandlord’s conduct they have chosen to 
stand by. 

In 1917 N and G jointly sold some of these properties to T, 
and G had ceased to be in possession of them. But for several 
years after the purchase the vendees did not take any steps under 
S. 147 of the Estates Land Act to get themselves registered as patta- 
dars, though they were in the circumstances deemed to have notice 
of the liability of the property purchased by them for payment of 
rent both past and future. 

Held, the landlord could not be punished for his ‘ignorance of 
the transfer and the decrees were.binding on the vendees also. 

A decree on the mortgage will be as much an encumbrance 
within the meaning of S. 125 as the original mortgage itself. On 
‘the principle recognised in 32 M.L.J. 263 and 46 M.L.J. 380, the 
plaintiff was entitled to- the benefit of S. 125 to the extent of the 
amount due under Ex. A the mortgage, though the mortgage had 
ripened into a decree. i - 

The statutory charge created in favour of the land-holder in 
respect of rent is not in the nature of a mortgage and there is 
therefore no justification for insisting that in a suit by a mortgagee 
whose mortgage would be saved by S. 125 the landholder should be 
impleaded as a party. z 

46 M.L.J. 380, followed. 

V. Ramadoss and T. Kumaraswamiah for Appellant. 

K. Rajah Aiyar for Respondents. 


S. V. V. ——— 
Varadachariar, J. S. A. Nos. 1186 and 1187 of 1932, 
27th October, 1936. - 


Transfer of Property Act, S. 41—Nominal sale by owner to 
R—Mortgage by R—Deed attested by real owner—Effect of— 
Decree on mortgage—Sale in execution—-Title of purchaser— 
Estoppel in favour of mortgagee if enures to vendee’s benefit, 


One K was the owner of certain properties and in November, 
1919, he executed a sale-deed in respect thereof in favour of one 
R. He (R) in turn executed a mortgage of the said properties to 
one V. It was attested by K. It was assumed that the sale-deed 
in favour of R was nominal but it was found that the mortgage 
was a real transaction and that N had paid money under it. In 


68 


execution of the mortgage decree, the properties were sold in 
Court auction. 
Held, that N the mortgagee was entitled to the benefit of S. 41 
of the Transfer of Property Act. There was no reason or occasion 
-for N to make any enquiries because K himself was taking part in 
bringing about the mortgage transaction and attested the mortgage- 
deed. The benefit of the estoppel available to the mortgagee 
enabled the mortgagee to give a title to the auction-purchaser as 
that is the only way in which the mortgage security can be made 
effective. 
I.L.R. 20 Cal. 296, followed. 
A.C.Sampath Aiyangar for Appellant. 
A, Visvanatha Aiyar and A. Ramaswami Aiyar for Respondent. 


S. V. V. me 


Mockett and Lakshmana Rao, JJ. C. M. A. No. 524 of 1934. 
27th October, 1936. 


Civil Procedure Code (V of- 1908), Ss. 144 and 151—Restitu- 
tion—Court-fee paid by defendant in pauper suit—Reversal of 
order on appeal—Defendant, if can claim interest on that amount 
from plaintiff. 

In a pauper suit the petitioners-defendants were by the 
original decree ordered to pay and paid Rs. 682-7-0 court-fee to 
Government. On appeal this order was reversed and the plaintiffs 
were ordered to pay the court-fee. The petitioners then applied 
to the trial Court under Ss. 144 and 151 for interest on the amount 
to be paid by the plaintiff. = 


Held, that money paid to Government in a pauper suit by 
way of court-fee cannot be held to be money liable to be dealt 
with by way of restitution under S. 144, Civil Procedure Code, 
Restitution seems to imply that money was paid by one party to 
the other or to the credit of the other and a restoration of that 
money with interest to the person entitled to it by the person to 
whom or to whose credit it was originally wrongly paid under 
orders of Court. But here Government are the recipients of the 
money. So S, 144 cannot apply but the Court has power under 
S. 151 to grant interest in its discretion. On thé facts their 
Lordships declined to grant interest in the exercise of their 
discretion. - 

L.R. 3 P.C. 465, referred to. 

V. Subramanyam for Appellant. 

Y, Suryanarayana for Respondent. 


S. V. V. 
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Venkataramana Rao, J. C. R. P. No. 1748 of 1935 and 
28th October, 1936. C. R. P. No. 111 of 1936. 
Restitution—Injunction order in favour of plaintiff—Plaintiff 
taking possession by force—Possession not through Court—Injunc- 
tion order suspended—If defendant can apply for restitution— 
Court ordering redelivery ex parte—Possession taken by defendant 
through Court—Petition not maintainable—Possession to be given 
back to plaintiff in restitution. 


‘Where there was an order for a temporary injunction made in 
the suit at the instance of the plaintiffs and taking advantage of 
that order, the plaintiff without notice to the defendants forcibly 
took possession of the suit temple and its properties by breaking 
open the locks of the temple, but the order of injunction was 
suspended on appeal by the defendants, the defendants cannot 
apply for restitution of the properties, as possession was not taken 
through Court, though it may be that the plaintiff took it in pursu- 
ance of the Court’s order of injunction. It may be that if in 
pursuance of the order, delivery of the said properties was given 
to them through Court, the petition will lie for restitution but if in 
excess of what was granted, they, the plaintiffs unlawfully took 
possession of the temple and its properties, it isnot a matter for 
restitution. 

39 I.C. 933, followed. 

Without notice to the plaintiffs, the Court ordered delivery of 
the properties and the defendants took possession through Court 
with police help, etc. Thereupon the plaintiffs objected to that ex 
parte order and contended that the Court had no jurisdiction to 
order restitution. It was held that the petition for redelivery was 
not maintainable. Thereupon the plaintiffs claimed restitution. 


Held that, as the Court held the petition was not maintainable, 
the order for redelivery to plaintiffs must follow asa matter of 
course because delivery to the defendants was made by Court and 
in pursuance of an order of Court andif that order is found to be 
wrong it is the duty of the Court to direct restoration of property 
which it had directed delivery. Though the prayer in the suit was 
for joint possession and not exclusive possession yet the plaintiffs’ 
possession having been taken away by Court by a wrong order, it 
was the duty of the Court to put back the plaintiff in exclusive 
possession, leaving it to the defendants to take it back by appro- 
priate proceedings. 

K. Bashyam Aiyangor, M. S. Vaidyanatha Aiyar and T. S. 
Vaidyanatha Aiyar for Petitioners. 

K. Narasimha Atyar for Respondents. 

S. V. V. nm 
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Venkataramana Rao, J. C. R. P. No, 745 of 1936.. 
. 28th October, 1936. 

Court-Fees Act, S. 12—Court first deciding question of Court- 
fee—If can reconsider on objection of the other side—Revision to. 
High Court—If High Court can act under Cl, (2) of S.12, 

When the appeal was filed the Subordinate Judge considered: 
the question of Court-fee and held-the Court-fee paid was sufficient. 
But afterwards on the objection of the respondent he reconsidered’ 
his decision and held it was not sufficient and called on the appel- 
lant to make good the deficiency. Against that order the appellant. 
preferred a revision to the High Court and it was contended: that 
though the lower Court may have no jurisdiction to reconsider it, 
yet under S. 12 (2) of the Court-Fees Act, the. High Court can. 
consider the question. 

Held, that when ‘once on an objection taken by the office or by 
a defendant, a Court applies its mind to the question of Court-fee 
and gives its considered decision, it is final and its power to revise ` 
the valuation is at anend. (69 M.L.J. 479.) 

So far as S. 12, cl. (2) is concerned, the condition precedent 
to the exercise of powers under cl. (2) is that the suit, that is the.- 
subject-matter of the suit, whether whole or in part, must be before 
the Court of Appeal, reference or revision. In an appeal or revi- 
sion against an interlocutory order in the suit, the Court cannot go 
into the question of Court-fee paid in the lower Court if it is 
brought to its notice that the proper Court-fee had not been paid. 

The question. whether the whole of the subject-matter of the 
suit must be before the appellate or revisional Court as-I.L:R. 15 
Mad: 181 seems to suggest, or it is enough if part of the subject- - 
matter is before it as observed in-40 C.W.N, 406, left open, ` 


K..S. Desikan for Petitioner. 
G. Jagadisa Aiyar for Respondent. 
S. V. V. : ——— ` 
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Varadachariar, J. S. A. No. 887 of 1932. 
28th October, 1936, 


Decree—Setiing aside of -Pronote by undivided uncle for a 
new trade—Suit on against the uncle—Death of uncle pending suit 
—Minor nephew added as legal representative—Court guardian for 
minor—Failure to take (i) objection to being so added and (ii) 
plea that debt not binding as being for a new trade—If gross 
neghigence—Decree, if can be set aside—Plea of liability of family 
property—tIf can be raised in small cause suit.’ 

A small cause suit was instituted on a promissory note execut- 
ed by one M who died pending that suit. On his death S, his 
undivided nephew, who was then a minor was impleaded as the 
second defendant represented by a Court guardian though the 
mother was alive. The guardian engaged a vakil and it was 
pleaded on his behalf that M was not the managing member and 
that the debt was incurred for immoral purposes, The Court 
passed a decree against the assets of deceased M asalso against 
the family properties of both M and S because it held that the 
pronote had been executed by M when he was in management of 
the family affairs for a debt due on dealings in connection with 
ruby business done by him. S filed this suit for a declaration that 
the decree is not binding on him and the family properties. It was 
now found that the ruby trade was not an ancestral trade but one 
started by the uncle himself. 


Held, a decree against a minor can be set aside not only on the 
ground of fraud but also on the ground of gross negligence on the 
part of the guardian. £ 

AIR. 1935 Pat. 28; I.L.R. 45 Mad. 425; A.LR. 1927 Mad: 
497 ; 67 M.L.J. 927; 27 M.L.J. 486, relied on. 


LL.R. 12 Cal. 69; LL.R. 47 Mad. 79 at 83 and E.LR. 5 Pat. 
768, distinguished. 


The plea of liability of the family property in the hands of the 
minor defendant should not have been allowed to be raised in the 
small cause suit, as the suit was on the promissory note executed 
by his paternal uncle and not father, and he was the only defendant 
in the first instance. S was not his legal representative so far as 
the joint family property in his hands was concerned. (LL.R. 27 
Mad. 106; I.L.R. 32 All. 404; 33 A.L.J. 293; I.L.R. 2 Lah. 117.). It 
has also been held that a decree obtained against a member of a 
joint Hindu family even if it be for a debt binding on the family 
cannot be executed against the shares of other members of the 
family unless they be sons of the judgment-debtor (I.L.R. 8 Mad. 
208; I.L.R. 10 Mad. 316; I.L.R. 12 Mad. 325 and 68 M.LJ. 104.) 
In 67 M.L.J. 393 it has been held the surviving member cannot be 
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added as legal representative. The guardian should have raised 
this plea that he ought not to be added as legal representative at 
all but that by itself cannot be proof of negligence, as the guardian 
might have omitted to raise it to avoid future litigation. Omission 
to put forward the correct defence equally with the putting for- 
ward of an absurd defence will constitute gross negligence on 
the part of the guardian ad litem and the omission to put forward 
the defence that the debt as a debt for a new trade was not bind- 
ing on the family was gross negligence. 


27 M.L.J. 486 followed. 
T. V. Muthukrishna Aiyar for Appellant. 
T. R. Srinivasa Aiyar for Watrap S. Subramania Aiyar for 
Respondent. . 
S. V. V. ——— . 
Chief Justice and Horwill, J, O. S. A. No. 26 of 1936, 
28th October, 1936. 


Lunacy—Lunatic—Committee in Lunacy—Expenses for main- 
tenance and education of lunatic’s relations—Education, etc., of next 
heir—Expenditure legal—Previous sanction of Court not obtained 
—Does not invalidate the expenditure, 


One Alagappa died in 1903. He hada wife Angammal who 
died in 1909. He had three daughters A, M and P. A married 
one Manicka but she died before Alagappa and therefore W was 
given in.marriage to Manicka during Alagappa’s life time. A and 
Manicka had two children, namely, a son B anda daughter D. 
Alagappa made a will leaving some of his property to M and in 
that will he directed her to live with B, P, R and Angammal as 
one family. This she did. Angammal died in 1909 and thereafter 
M lived with the survivors. Manicka died in 1913 and she then 
lived with B, P and R till B’s marriage when she was taken to live 
in his house. In 1910 M was found a lunatic and Manicka was 
appointed committee of her person and estate. The order also 
stated that he “was empowered to apply its (a bungalow’s) rent 
for its upkeep and the maintenance of the lunatic and her family”, 
Manicka died in 1913 and in 1914 P and another (the husband of 
R) was appointed committee. This order did not say anything 
regarding maintenance of lunatic’s family but this committee 
understood it, not unreasonably, as giving it the same powers. This 
committee was asked to submit accounts once in six months but 
they failed to do that out of ignorance. Thinking that the order 
authorised them to expend, the second committee spent large 
amounts for the maintenance of the lunatic and her household and 
for the education and maintenance of B. But they failed to obtain 
the previous sanction of the Court to incur such expenses. In an 


73 


application filed nearly 21 years afterwards against the committee 
for mismanagement, etc., it was found that the accounts filed by the 
committee were true and regularly kept and the only question was 
if these expenses could be debited to the estate. The bona fides of 
the managers was not disputed nor was it seriously contended that 
the amount spent was excessive or unreasonable. The delay in 
filing the accounts was therefore condoned. 


Held, that in such matters the first care is the comfort of the 
lunatic who should have everything that his or her circumstances 
will allow and the next care is the household of the lunatic. The 
Court should not refuse to do on behalf of the lunatic what the 
lunatic himself would have done (39 Ch. D. 208). In England 
Courts always sanction an allowance to be paid to a person who is 
not the lunatic where such person is the next heir or successor to 
the lunatic’s estate and collaterals if they are next of kin, or if 
not, if the lunatic if of sound mind would have made such an 
allowance, for which there must be some evidence. (5 Ch. A. 699; 
20 Ch. D. 320). 

There is no definite prohibition against the granting of sanction 
after expenditure has been incurred. Courtsdo have a discretion 
to sanction an expenditure which has been made without the 
previous sanction of the Court having been obtained although such 
discretion ought only to be exercised where the reasons.are strong, 
because Courts in such matters as this ought to have a discretion 
to do thereafter that which they are empowered to allow on appli- 
cation made in the first instance. The trial Court has a discretion 
in such matters which will not lightly be interfered with on appeal, 
B was here the next heir, the lunatic lived with him and the 
testator had himself so directed and when the expenses.are found 
to be reasonable, the ex post facto sanction of the expenditure can 
be granted. 

V. Ramaswami Iyer for Appellant. 

S. Doraiswami Iyer for V. Radhakrishnayya for Respondents. 

S. V.V. 

Burn, J. : S. A. No. 772 of 1935, 
29th October, 1936. 


Estates Land Act (I of 1908), S.3, Cl. (5)—Landholder— 
Estate belonging to three brothers in a joint family—Eldest of them 
not entitled to tender patta by himself. 





Where an estate is owned by three undivided brothers, all of 
them are land-holders for the purpose of the Madras Estates Land 
Act and it is not open to the eldest of them though he be the 
manager to exercise the functions of ‘landholder’ under the Act. A 
patta tendered by him alone is not valid, 
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10 M.L.T. 450, followed. 
I.L.R. 15 Mad. 484 and 4 L.W. 654, distinguished, 
K. S. Sundaram for Appellant. l 
D. Ramaswami Aiyangar for Respondent. 
S. V. V. ——— 
Varadachariar, J. S. A. No. 1176 of 1932. 
30th October, 1936. 


Civil Procedure Code (V of 1908), O 32,r.7—Not applicable 
to a compromise by father not guardian ad litem. 

A suit was brought for recovery of certain property conveyed 
to the plaintiff by a registered deed Ex. A dated 26th February, 
1928 which purported to be a deed of conditional sale, executed by 
defendants 1 to 3 and by the first defendant as guardian of his 
minor son the fourth defendant. Ex. A was executed in discharge 
of a mortgage which the first defendant had already executed to 
him. On a suit brought to enforce the mortgage, the Court held 
that the mortgage qua mortgage was not binding on the shares of 
the third and fourth defendants as not being foran antecedent 
debt. The Court however found that the mortgage was supported by 
consideration and that the right to personal decree was not barred, . 
The minor was represented not by the father but by another as 
guardian ad litem. Some properties were sold in execution and an 
application was filed under O, 21, r. 90 to set it aside. When that 
petition was pending Ex. A was executed. On the execution of 
Ex. A the mortgage decree was treated as discharged. The fourth 
defendant claimed that as no sanction of Court was obtained for 
the compromise, Ex. A was not binding on his share. 

Held, that Ex. A was not an improper transaction, O. 32, r. 7 
does not apply here. The disability under O. 32, r. 7, will apply 
only to a father who is also the guardian ad litem. (70 M.L.J. 700). 
It may be that, where the Court has reason to think that a person, 
who is not formally on record as guardian ad litem had entered into 
a transaction on behalf of the minor only with a view to circum- 
vent the provisions of O. 32, r. 7, the Court will not allow such 
circumvention or at any rate will take particular care to scrutinise 
the transaction. 

There is no justification for extending the provisions of O. 82 
r. 7, by analogy or on considerations of policy. 

_ LL.R. 44 Bom. 574 and ILL.R. 39 Mad. 853, referred to, 

ALR, 1925 All. 32, distinguished. 

A. Gopalacharlu for Appellant. 

K. Srinivasa Rao for Respondent. 


S. V. V. 
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‘Venkataramana Rao, J. C. R. P. No. 1641 of 1935, 
2nd November, 1936. 

Limitation Act (IX of 1908), S.22 (1)—Swit on mortgage— 
Defendant 1 mother of the other defendants—Later knowledge 
of the fact that defendant 1 the mother had died long ago—A pplica- 
tion by plaintiff to amend plaint—Filed after period of limitation— 
Whether permissible. 

Where a plaintiff sued on foot of a mortgage bond executed 
by the first defendant, and impleaded as parties to the suit, 
defendants 2 and 3, the sons of the first defendant, as being in 
possession of the mortgage property of their mother, and it 
was discovered on the return of the suit summons that the first 
defendant had died long prior to the suit, and the plaintiff filed an 
application to amend the plaint so as to make the defendants 2 and3 
liable as the heirs of their deceased mother, the first defendant, 
after the period of limitation had expired, and the Lower Court 
rejected the amendment on the ground that it would be adding a 
new party to the suit so as to attract the provisions of S. 22 (1) of 
the Limitation Act. 

Held, that the effect of the amendment was not to adda new 
party as defendant, but to alter the ground on which the defendants, 
already on record, were to be made liable, and that S. 22 of the 
Limitation Act has no application to the case and that the amend- 
ment ought to be allowed, 

LL.R. 15 Mad. 417 Foll. 


M. S. Ramachandra Rao, and M. Krishna Rao, for Petitioner, 
Respondents not represented. i 


KG: ——— 


Varadachariar, J. S. A. No. 488 of 1935. 
4th November, 1936. 


Civil Procedure Code, (Y of 1908), O. 21,r. 103—Conclusive- 
ness of order—If affects even a defendant. 

When a Court auction-purchaser in execution of a decree 
against the defendant’s brother went to take possession of the 
brother’s undivided half share, the defendant resisted delivery 
alleging that he had obtained a sale of his brother’s half share 
from his widow. On that obstruction the plaintiff filed E. A. 
No. 367 of 1932 to remove obstruction. That petition was heard 
and an order passed thereon on 13th October, 1932 to the effect 
that the sale to the defendant was not supported by consideration 
and delivery was ordered. As it was an undivided share only 
symbolical delivery was given and the plaintiff filed a suit for 
partition. The defendant attempted to re-agitate the question, 
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Held, that the conclusiveness enacted in the final part of 
O. 21, r, 103 applies whether the question is sought to be re-agitat- 
ed by a person as plaintiff or as defendant. 

1 L.W. 31, distinguished as a case under the old Code and 
1930 M.WN. 1051 as a case where it did not appear that there was 
any resistance to delivery and an order in the presence of the 
resistor overruling his objection. 

P. N, Appuswami Aiyar for Appellant. 

Sehu Mohideen Rowther for Respondent, 

S. V. V. ——— ; 

Varadachariar, J. S. A. No. 504 of 1932. 

4th November, 1936. 

Hindu Law--Pro-note by father—Decree on, against father 
alone—Partition between father and sons after decree—Purpose to 
defeat execution against son’s properties—Not sham partition—If 
creditor can proceed against those properties in execution. 

Where a partition is entered into between a father and his 
sons about a month after a money decree is obtained against the 
father alone on a promissory note executed by the father, and it is 
found that the partition was fraudulent in the sense that it must 
have been brought about for the purpose of preventing the decree- 
holder from executing his decree against the properties that fell to 
the minor’s shares, 


Held, that the decree-holder was thereby precluded from 
seeking to execute his decree against the properties allotted to the 
sons in the partition, though by appropriate proceedings the sons 
may be made liable for the debt as it was a prepartition debt. On 
principle the mere fact that members of a family who are in law 
entitled to enter into a partition at any time they chose, happen to 
enter into a partition at a time most inconvenient to a creditor 
cannot make it fraudulent in the sense that he can ignore it. 
Except in cases where the malafide character of the partition is 
such as to lead the Court to come to the conclusion that the parti- 
tion was not intended to be operative at all, it is difficult to see 
how the malafide character bears on the question of the creditor’s 
rights to attach the son’s shares in execution of a decree obtained 
against the father alone. 

ALR. 1929 Mad. 898, doubted and distinguished as a case 
where the sons were parties to the suit, though exonerated, 

LL.R. 52 Bom. 376 and 71 M.L.J. 518, distinguished. 

© Case-law discussed. 
P. N. Appuswami Aiyar for Appellant. 
S. Rajaram Aiyar (Court guardian) tor Respondent, 


S. V. V, a 
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Chief Justice and Horwill, JJ. L. P. A. No. 15 of 1936. 

5th November, 1936. 

Execution—Decree—Uncertified payment—Transfer of decree 
—Transfer deed reciting payment—Transferee’s application to re- 
cognise transfer and execute—Transfer deed filed—Court if can 
take notice of the uncertified payment referred therein—Certifica- 
tion—Meaning of—Prior execution petition by decree-holder after 


paymeni—Plea of payment not raised—Also it could not then be 
raised—If res judicata. 


Towards a decree in favour of B, the judgment-debtors paid 
Rs, 2500 on 26th June, 1923, Rs. 1,000 in December, 1923, and a 
third payment of Rs. 2520 on 3rd August, 1924. The first two 
payments were certified but the third was not. While so the 

` decree-holder filed an execution petition in 1926 for the sum 
decreed less only the first two payments, ignoring the last payment 
of Rs. 2,520. The judgment-debtors did not then plead this pay- 
ment. On 10th January, 1929, B transferred the decree to A bya 
deed which stated as follows :—‘‘Rs. 2,500 has been received in that 
manner: towards the amount due under the decree. Besides this 
Rs. 2,520 was subsequently received as per receipt given by me 
on 3rd August, 1924. In alla total of Rs. 5,020 I have received 
. . . you may recover what ever amount is due to me from 
the defendants after deducting the Payments received by me till 
the date of the last execution petition.” A applied in 1929 for 
execution ignoring the last payment of Rs. 2520 and also filed the 
transfer deed for the Court to recognise the transfer. The judg- 
ment-debtors pleaded that execution can be only for the amount 
due after deducting all the amounts paid.” In second appeal 
Wadsworth, J., held that this was a case where the judgment- 
debtor was only saying that the transferee can execute only for 
what this transfer gives him right to, namely, decree amount less 
Rs. 5,020 and not a case where he has to let in evidence of an 
uncertified payment in order to restrict the execution of the decree 
and therefore execution can only be for the decree amount less 
Rs. 5,020. 

Held (affirming Wadsworth, i ), that the transfer deed 
itself states that the decree-holder herself had no right to 
execute for this Rs. 2,520, that she was entitled only for the 
remainder and that it was this right to execute for the remainder 
that she transferred. The Court is not bound to ignore the terms 
of the transfer deed and the rights that the transferee obtains under 
the deed. A decree-holder who admits to the executing Court that 
he has received a payment cannot be allowed by that Court to 
execute his decree for the same amount over again. Such a 
procedure would make the process of Court farcical. It does not 
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matter under what circumstances the payment by the judgment- 
debtor is brought to the notice of the executing Court by the 
decree-holder. Such bringing to notice as here is sufficient to 
satisfy O. 21, r. 2, Civil Procedure Code and to prevent decree- 
holder from executing over again for a sum that he admitted 
having received. No special form of certification is prescribed and 
it is not necessary to ask the Court to record payment. 


62 M.L,J. 562, distinguished. - 
I.L.R. 3 Luck. 684; 49 I.C. 141; A.I.R. 1929 Mad. 811 and 
ILL.R. 43 Cal. 207, relied on. 


The plea is not barred by res judicata; for the ETA 
debtor could not have pleaded this in the 1926 E.P., as the Court 
could not then take notice of it since it was not then admitted or 
certified. Itis only pleas that if raised would successfully have 
modified the order of the Court that can operate as res judicata. 


A.LR. 1929 Mad. 903; 64 M.L.J. 629 and C.M.S.A. No. 2 of 
1929, relied on. 


K. Venkatarama Raju for Appellant. 
V. Govindarajachari and B. V. Ramanarasu for Respondent. 
S. V. V. ——— 


Varadachariar, J. S. A. No. 1011 of 1932. 
6th November, 1936. 


Hindu Law—Marriage—Ceremonies gone through unwillingly 
and under compulsion—If valid marriage—C onsummation—E fect 
of, on the marriages 

Where a young man aged about 20 is on some pretext taken 
to a neighbouring village by a person, who had, without his know- 
ledge, made arrangements there beforehand for some of the forma- 
lities of the marriage ceremony, and when in the house is asked to 
marry a girl to which he did not agree but is made to tie the thali 
round the neck of the girl unwillingly, and then the boy runs away, 
it cannot be said to constitute a valid marriage because he is com- 
pelled to go through the form of marriage as a kind of automaton. 
But if after it the boy and the girl live as man and wife fora 
time, then the marriage may have to be upheld, because any locus 
penitentiae that he might have been entitled to on the footing of. 
being a reluctant party to the ceremony must be held to have been 
lost by having chosen to live with the lady as husband for a time. 


Ch, Raghava Rao for Appellant. 
G. Lakshmanna for Respondent. 
S. V. V. . —— 
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“© Varadachariar; J. - S, A. No. 1291 of 1932. 
‘4th November, 1936. ; i 
Hindu Law—Earning father—Income from nucleus not 
sufficient for family--Father supplementing with his earnings— 
Acquisitions by father out of surplus in his hands—I f joint family 
properties—Scope of the doctrine of blending. 

It was found that the family of the seventh defendant had a 
nucleus of ancestral property, the income from which would not 
have been sufficient even for the maintenance of the family. It was 
also found that the seventh defendant was earning a salary as a 
clerk in some shop. The evidence indicated that to meet the 
expenses of the family, the seventh defendant must, in addition to 
the income from the family properties, have spent portions of his 
own salary on the family, ` ` a 


Held, that on these facts it cannot be presumed that proper- 
- ties acquired in the seventh defendant’s name out of surplus in his 
hands are joint family properties. Where there is a nucleus of 
joint family property, the onus will be on the father to prove that 
the acquisition of the properties which he claims to be his separate 
Property was not made out of the income from the joint 
family property. But where it is clear that the income from the 
joint family properties would not have sufficed even for the main- 
tenance of the family there is no. basis for any presumption that 
the acquisitions must have been made from out of the income of 
the joint property. It cannot be that a father who earns cannot 
spend on his family except on peril of losing his control even over 
the balance remaining in his hands, It is only by an overt act 
leading to an inference of an intention to abandon his control even 
over the surplus in his hands that an intention to throw that por- 
tion of his earnings into the joint stock can be held to be 
established. 

LL.R. 50 Cal. 439 and A.I.R. 1928 Mad. 561, distinguished. 

A. S. No. 229 of 1932, followed, . 

L. A. Gopalakrishna Aiyar for Appellant. 

Srinivasaraghavan and Thyagarajan for Respondent. 

S. V. V. —— 
Venkatasubba Rao and Cornish, JJ. Appeal No, 36 of 1928, 

9th November, 1936. 


Mortgage—Redemption to be made on a particular day inà 
year—Clog on the equity of redemption—Loss to a mortgagee by 
possession not being given to him for some. time—Nature of—If a 
covenant running with the land—Profits up todate of redemption 
—To be provided for in the decree for redemption. 

NRC ani f : i ee 
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-N granted an usufructuary mortgage in respect of certain 
property under Ex. A on 2nd April, 1899, to one O to secure 
repayment of Rs. 11,000. Under it the mortgagee was to be in 
possession till 30th June, 1911, and the mortgage would become 
redeemable on the 1st July of that year. On 29th June, 1901, N 
granted a second mortgage by Ex. B in favour of 1 and2 defen- 
dants and another brother for Rs. 14,000 of which 3,000 was paid 
in cash and Rs. 11,000 was reserved with the mortgagees to be 
paid to O when his mortgage became redeemable. The deed stated 
“you will enjoy in lieu of interest for 10 years, after the expiration 
_ of the period fixed in the othi deed of O all the profits accruing 
from the village . . . . . I shall pay the principal sum of 
Rs. 14,000 on the expiry of the due date and redeem the mortgage 
Ge Ses a If in any year after the stipulated period, I pay- 
the amount, I shall pay it on the 30thof Ani and redeem the 
mortgage and take back this othi deed”. The 10 years under this 
expired on 30th June, 1921. N then granted in favour of the - 
plaintiff two usufructuary mortgages for Rs. 86,000. By this the 
plaintiff was directed to redeem the earlier mortgages of 1899 and 
1901. The second mortgagee failed to redeem the mortgage (Ex. 
A) on Ist July, 1911 and so it was redeemed by plaintiff who paid 
Rs, 11,000 due to O on 30th August, 1911. The first and second 
defendants deposited in Court Rs, 11,000 on 24th June, 1913 
got a decree for redemption on 15th July, 1914 and in execu- 
tion took possession of the properties on 21st September, 
1914. The plaintiff gave notice on 30th June, 1921, asking 
one and two defendants to receive the sum of Rs. 14,000 
and give up possession. But they assigned their mortgage to 3 
to 5 defendants on 17th June, 1921, and onthe next day gave 
a reply stating that they had transferred the mortgage to 3 to 5 
defendants. On 4th July, 1921,the plaintiff informed the trans- 
ferors and trausferees that he would deposit on 5th July, 1921, and 
deposited Rs. 14,000 in Court on 5th July, 1921. The statutory 
notice was issued on the sixth. .The transferees were minors and 
their mother was appointed guardian ad litem only on the 27th and 
therefore it was held that the tender was effective only on the 27th 
July, as it was only then there was a guardian capable of giving a 
discharge. Where the mortgagee happens to be a minor, a tender 
will not be valid unless made to his guardian and it becomes valid 
and effective only from the date when he is properly represented 
by a guardian (I.L.R. 27 Bom. 23; I.L.R. 44 All. 64; I.L.R. 48 All. 
64; 49 M.L.J. $27). It was contended that as a valid tender was 
thus made only on 27th July, 1921, and not on 30th of Ani (14th 
July, 1921) the tender was bad. 


Held, that the stipulation to pay on 30th of Ani was invalid as 
being oppressive and unreasonable and a clog on the equity of 
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redemption. If the mortgagor is for some reason unable to redeem 
or prevented from redeeming on 1st July, 1921, the right vanishes 
for the time being and although it accrues periodically again, it 
remains in force for a single day ineach year, so that if the mort- 
gagor forgets the due date, he does so at his peril. His right is 
thus in jeopardy being liable to be defeated by his own fault or 
omission or by the mortgagee’s cunning or evasion. (Cf. LL.R. 
44 All. 185; 42 M.L.J. 584.) He was therefore entitled to redeem 
on 27th July, 1921, on which date alone, he should be deemed to 
have made a valid deposit in Court. 

Another contention was raised that the deposit was not 
sufficient as it did not include the mesne profits for the period 
between 24th June, 1913, and 26th September, 1914, when the 1 and 
2 defendants were deprived of possession. 


Held, that ina redemption suit the account to be taken is of 
the amount due on the date fixed for redemption and not merely 
up to date of the suit and, therefore, the claim for the period 
between 24th June, 1913 and 15th July, 1914 was barred by res 
judicata, 


I.L.R. 34 Cal. 223; I.L.R. 31 Bom. 527 and I.L.R. 30 All. 225, 
relied on. 


For the subsequent period it is not barred by res judicata 
(14 C.W.N. 1001) but this is nota claim which the mortgagees 
could tack on to the sum due under the mortgage. Plaintiff owed 
no duty to them in respect of the suit mortgage. When the plain- 
tiff withheld possession from 1 and 2 defendants he was acting in 
his capacity as the first mortgagee. In the present suit in seeking 
to redeem the property the right that he asserts is that of the third 
mortgagee, which has by an accident vested in the same indi- 
vidual. Also though the original mortgagor may be under an. 
obligation to recoup the loss and that may be an equity available 
against him personally, it is ‘not a covenant running with the land 
to bind an assignee as the right to mesne profits under the peculiar 
terms of Ex. B is not equivalent even to a right to interest. 

I.L.R. 44 Mad. 301, relied on. 


A question of law may be allowed to be taken for the first time 
in appeal when the point was involved in the contentions actualiy 
raised and is not dependant on fresh facts. 

(1892) A.C. 473; (1922) 2 A.C. 541 and I.L.R. 56 All, 634, 
referred to. , 


B. Sitarama Rao and S. R. Muthuswami Aiyar for Appellant, 

T. L. Venkatarama Aiyar and K. S. Sankara Aiyar for Res- 
pondents. l 

S. V. V. ———. 
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V shea Pane Row Case Referred No. 5 of 1935. 
and Burn, JJ. l 
17th November, 1936. 

Stamp Act, S. 2 (15)—Partnership—Partition of—Allotment 
of one share to a group and another toa second group—No allot- 
ment to individuals—If ‘an instrument of partition —Art. 46 also 
applicable—Y et chargeable as partition instrument. 

A. document which is an award by arbitrators purported to 
direct a partition of 2 firms A.L.R.M. of Nattanjan and A.L.R.M. 
of Kayan in Burma between the five parties to the deed named 
therein. Of these-five parties, Nos. 1 to 3 were undivided members 
of a family. No. 4 was their distant and separated coparcener 
' and No.5 was a stranger. The arbitrators assigned by casting 
lots the A.L.R.M. firm at Nattanjan with all their assets and ` 
liabilities to the first group of parties No. 1 to 3 and the other 
firm at Kayan to the parties Nos. 4 and 5. The document was 
executed in Burma on a stamp paper of Rs. 5 asa deed of dissolu- 
tion of partnership. 

Held, it was an instrument of partition within the meaning of 
S. 2, cl. (15) of the Stamp Act. The true antithesis inthe section 
is between the original common ownership and the subsequent 
cessation of that common ownership. The question is not whether 
the substituted ownership is created by allotments to each indivi- 
dual amongst the original common owners or to groups of indivi- 
duals but whether the original common ownership has ceased to 
exist or not. 

Even if Art. 46 may be applied to the case as an instrument 
for dissolution of partnership, yet as it is also an instrument of 
partition, it is chargeable to duty as such, by virtue of S,6 which 
enacts that wherever an instrument falls under two heads, that 
document will be chargeable only with the higher of such duties. 

L.R. 2 Ex. 46 and 399, relied on. 

It is not correct to say that partners cannot be regarded as 
joint owners of the property and merely because an arrangement 
between the partners dividing certain items of partnership assets 
between themselves takes place as part of a scheme of dissolution 
as well, it does not follow that the document recording the arrange- . 
ment does not amount to an instrument of partition. 

LL.R. 49 Mad. 738 and 60 M.L,J. 527, referred to. 

3 Bom. L.R. 132, approved. - 

10 L.W. 67, distinguished. . 

The Government Pleader (K. S. Krishnaswami Aiyangar) for 
the Board. 

K. Rajah Aiyar, V. Ramaswami Aiyar and N. G. Krishna 
Aiyangar for Respondent. l 

S. V. V. 
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'[F. B.] ; CERN 
‘Varadachariar, Pandrang Row S. A. No. 1416 of 1931. 
. and Burn, JJ. l 

16th November, 1936. 


Mortgage—Suit by melchartdar for redemption of kanom— 
Decree conditional. on improvements being paid—J enmi applying 
for time to pay himself—Rejection of application—Subsequent suit 
for redemption by Jenmi—If barred—I.L.R. 25 Mad. 300 if good 
law after I.L.R. 56 All. 561 (P.C.)\—Effect of, on Malabar Tenants 
Improvements Act cases. i ; q 


A suit was instituted by a jenmi for redemption of properties 
in the possession of the kanomdar. A prior suit (O. S. No. 670 
of 1923) was instituted by the assignee of a melcHartdar (17th 
defendant) in the present suit. A decree for posséssion was passed 
in that suit conditional on payment of a certain sum of money for 
compensation -for the improvements effected by the tenant. The 
decree-holder did not care to deposit the amount and take posses- 
sion. The jénmi made two or three applications in that suit 
for extension of time to deposit the compensation amount, as he 
was under the impression that if he did not do so, his right might 
once for all be extinguished. On two occasions extension was 
granted but on the third occasion his application for further exten- 
sion of time was rejected. The question was raised that by reason 
of O, S. No. 670 of 1923 and the application by jenmi to deposit the 
amount, his right to redeem was barred on the basis of I.L.R. 25 
Mad. 300 and the Malabar Compensation for Tenants Improvements 
Act. - 


Held, that in the ordinary course the jenmi will not be preclud- 
ed from instituting a suit merely because he was one of the defen- 
dants in a former suit instituted by the melkanomdar for redemp- 
tion of the kanom (I.L.R. 35 Mad. 42 and 24 M.L.J. 534) ; and the 
fact that the jenmi applied therein for extension of time to pay the 
money and extension was granted on two occasions without any 
adjudication on his right to execute the decree, does not put him in 
the position of the plaintiff in that suit so as to be governed by the 
rule in I.L.R. 25 Mad. 300 or 34 M.L.J. 167 and to preclude him 
from bringing a second suit. 


Unless as contemplated by S. 60 of the Transfer of Property 

_ Act the right of redemption has been extinguished in one of the 

modes contemplated by the statute, the mere fact that a decree for 

redemption obtained on a former occasion has not been executed 

will not prevent the mortgagor from maintaining a subsequent suit 

for redemption. I.L.R. 25 Mad. 300 is no longer good law after 
NRC 
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LL.R. 56 All, 561 as in the later casé the Privy Council deals with 
the question of res judicata contrary to I-L.R. 25 Mad. 300. -Also 
the other ground suggested in I.L.R. 25 Mad. 300, namely, the bar 
by lis pendens will not avail when by reason of the bar of limita- 
tion or from other causes relief can no longer be had by proceed- 
ings taken in the former suit. 
` How far the view in 34 M.L.J. 167 in so far as it is based not 
merely on I.L.R. 25 Mad. 300 but upon, the special provisions 
of the Malabar Compensation for Tenants Improvements Act,can f 
be maintained after I.L.R. 56 All. 561, left open. 
K. Kuttikrishna Menon for Appellant. 
K.P. Raman Menon for Respondent. 
S. V. V. ——— , 
Varadachariar, J. S. A. No. 1349 of 1932. 
‘19th November, 1936. D 
Hindu Law—W ill—Construction—Gift to a widow as hukdar 
with gift over after her death—Nature of the estate taken by the 
widow. 
One V died in1904 leaving a will. “At his death there wee 
his widow S, and two grandchildren, namely, a daughter’s son MI 

(2nd defendant) and his son’s daughter PY (plaintiff). , The 
material portion of the will provided as follows :—“ You are my 
wife and, we have been living together fora long time... . . . I 
direct. that after my lifetime, you should enjoy having ‘become 
entitled to. (being hukdar) all the movable . and immovable 
properties; etc., of ewhich I am the owner and which are now in 
my enjoyment as I have empowered you to enjoy the properties 
like. myself and that after your lifetime MV, my. daughteér’s son, 
should... . . . get 14 sharesin my properties . . : ., and 
-PV,,my son’s daughter, should get the remaining one share and 
they should like myself become hukdar for the said 24 shares and 
enjoy the same with powers of gift, sale, etc.” 

-. Held, that S did not take an'absolute interest under. ihis: If 
thé gift-in favour of Sis to be held absolute, the gift over may 
become invalid. To avoid sucha possibility, the proper rule of 
construttion is to take the will as a whole. The presence of a-gift 
over, whichis nota mere gift by way of defeasance, has been 
held to. be an indication that the prior gift, is, only of a limited 
interest. The further.express provision at the end that the grand- 
- children should have powers of gift, sale, etc., also shows, that the 
interest of S is only a limited one. ; , 

But the interest taken by S is not a mere life- -interest but-an 
estate analogous to a woman’s estate under the Hindu Law, so 
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that an‘alienation by her for r necessity will ben valid even beyond 
i her lifetime. ` 
` 26M. LJ. 616 and I.L.R. 48 Mad. t at 125-129, ae 
M. Patanjali Sastri and T. K. Sundararaman for ‘Appellant. 
E aB. Somayya for Respondent. 


S: Nz x: —— 
[F. B.] n eae 
l Péridachorer Pandrang Row Case Referred No. 6 of 1935. 
and Burn, JJ. - ; 
19th November, 1936. 


Indian Companies Act—Company issuing shares for the first 
time—Allotments of shares—No appropriation of any specified 
shares—Transaction, if a mere agreement to sell or a sale—Form 
filed under S. 104—Stamp, if as an agreement or as a conveyance, 


By an arrangement between the Madura Mills Co., Ltd., and 
Harvey’s Ltd., Tuticorin, it was agreed that 2,000 fully paid-up 
shares in the Madura Mills should be allotted to the Harvey’s in 
consideration of an allotment by the latter to the former of 1,000 
fully paid- up shares of Harvey’s as well as of an agreement to do 
ginning for the Madura Co., ata specified rate for a period of 
10 years. The original arrangement was only oral but its substance 
had been embodied in resolutions recorded in the books of both 
the companies. Statements were filed under S. 104 before the 
Registrar by both the companies. There was also produced an 
agreement dated 26th August, 1933, bearing a twelve anna stamp. 
It was-assumed that an allotment had in fact been made when the 
statements were filed before the Registrar. The question was if 
the allotment of shares will amount toa conveyance within the 
meaning of S.2 (1) of the Stamp Act. The question arose here 
not so much with reference to the letter of allotment itself but as 
to the consideration for such allotment where the allotment is made 
as fully paid-up shares otherwise in cash. At the time of the oral 
arrangement the particulars of which were: filed before the 
Registrar there had been no appropriation of any specified shares 
in either company to the other company in pursuance of the allot- 
ment and therefore the transaction cannot amount to anything 
more than a mere agreement to sell within the meaning of S. 4 
of the Sale of Goods Act. 


_ Held, that where a transaction consists not of a conveyance 
but merely of an agreement to convey, the transaction does not 
require to be stamped as a conveyance. (I.L.R. 15 Lah. 501; 30 A, 
L.J. 394.) 
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In the hands of a shareholder a share is property and when a 
shareholder exchanges his share with another it may be possible 
to regard a transaction as amounting to a transfer whether by way 
of exchange or conveyance [(1897) 2 K.B. 423]. . But when the 
company is for the first time issuing shares there is no question of 
property already possessed by the company which is thereby being 
transferred to the allottee. Whatever may be the exact nature of 
the right which the allottee acquires between the date of allotment 
and the date of entry of his name in the register, the issue of 
shares to him by allotment cannot be regarded as a transfer of 
‘property by the company to him. 

The Government Pleader (K. S. Krishnaswami Aiyangar ) for 
Appellant. 

` S. Doraisami Aiyar instructed by Messrs. King and 
Partridge for Respondent. ; 


S. V. V. Sacer 
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[F. B.] ae 
Varadachariar, Burn C. R. P. No. 2001 of 1934. 
and Pandrang Row, JJ. 
17th November, 1936. 


Madras Hindu Religious Endowments ( Amendment) Act (IV 
-of 1930)—Temple—Held excepted temple under the Act of 1927 
—Defimtion of excepted temple changed by the new Act—Board if 
can hold the same temple non-excepted under the new Act of 1930, 


The Board once held that the temple in question was an 
excepted temple within the mieaning of the definition of excepted 
temple as it then obtained in S.9 (5) of the Madras Act II of 1927, 
Subsequently the definition was altered by ‘the Amending Act IV 
of 1930 and the Board now held that the temple was a non-excepted 
temple. It was contended that the Board had no power to reopen 
the prior order notwithstanding the amendment. ` 

Heid, that the Board’s order in reopening the prior decision by 
virtue of the new definition is not ultra vires. There is no question 
of retrospective operation in a case of this sort where no question 
of vested rights arises, 7 i 

40 L.W. 288; A.I.R. 1934 Mad. 555, overruled.’ 

P.V. Rajamannar for Petitioner. 

K. V. Srinivasa Aiyar for Respondent.. 


S. V. V. —— os 
Madhavan Nair and ` Appeal Nos. 489 of 1930, 


Stodart, JJ. Lo -159 and 212 of 1931. 
17th. November, 1936. - - 

Contract—V endor and purchaser—Deposit of part of purchase 
price—If can be forfeited on purchaser’s default—Clause that the 
deposit is as security—Effect of—Forfeiture if a penalty, 

A deposit made by a purchaser as security for the’performance 
of his contract can be retained by the vendor, if he (purchaser) 
does not go through with the purchase, without. proof .that he 
(vendor) has actually suffered loss by reason of the said default. 

27 Ch. D. 89, followed, - 

14 A.C, 429; 50 M.LJ, 629; LL.R. 41 All. 324; LL.R. 55 Cal. 
643, referred to. noa 

Where the purchaser declares that he makes the deposit as 
security for the performance of the contract, it is not to be con- 
strued as meaning only that the deposit was to be security or fund 
out of which the vendor might recoup any loss that he might 
sustain on account of the purchaser's default. 

50 M.L.J.,150, distinguished, 

NRC 
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57 M.LJ. 323 doubted as contrary to Howe v. Smith, 27 Ch. 
89; 54 M.L.J. 40; A.LR. 1926 Mad. 117 and 30 L.W. 503, referred 
to. 

Existence of a clause providing for resale and empowering 
vendor to deduct loss on resale out of the deposit does not prevent 
the vendor in a case where the purchaser has repudiated the 
contract from treating the contract as at an end and retaining the 
security deposit. 

The provision for the retention of the deposit is not a 
‘penalty’. The very idea is that the deposit should create in the 
mind of the purchaser by fear of its forfeiture a motive to him to 
carry out his part of the contract and therefore to treat it as 
penalty will be inconsistent with this essential character of the 
security deposit. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and K. 
P. Krishna Menon for Appellant. 

T. R. Venkatarama Sastriar and K. Subba Rao for Respon- 
dent. 

S. V. V. — 

King, J. : S. A. No. 50 of 1933. 
23rd November, 1936. 

Civil Procedure Code (V of 1908), S. 9—O ffice—Right to first 
deeparathanam, etc., as a reward for leading a house at a festival— 
1f maintainable. 

A suit by a plaintiff claiming the right to lead a house at the 
Selliamman festival and as a reward therefor to receive certain 
honours first, viz., Deeparathanai and pansupari before others is 
maintainable in a Civil Court. Neither the fact that the festival is 
only once in a way nor the fact that there are no emoluments of 
any money value affect the maintainability of the suit. 

LL.R. 11 Mad. 450, followed, 

4 L.W. 562; LL.B. 15 Cal. 159; L.L.R. 54 Cal. 614, relied on. 

9 M.L,J. 355 and I.L.R. 28 M. 23, distinguished. 

K. S. Desikan for Appellant. 

S. S. Ramachandra Aiyar for Respondent. 

S. V. V. —— 

Varadachariar and C. C. C. A. No, 14 of 1935, 
Burn, JJ. 
23rd November, 1936. 

Madras Hindu Religious Endowments Act (XX of 1563)—. 
Devastanam Commnuttee—Powers of—Appoiniment of trustees and 
overseer by the commitlee—Committee defining the powers of 
overseer in the interests of the temple—If ultra vires. 
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One of the trustees of the tempie filed a suit for an injunction 
restraining’ the overseer (Ist defendant) from claiming joint 
possession and custody of the jewels, etc., along with the trustees 
and from demanding delivery of the keys of the temple safes. The 
temple is one falling under S. 3 of Madras Act (XX of 1863). The 
first defendant was appointed overseer of the temple by the Deva- 
stanam Committee in 1931. On 20th August, 1933, the committee 
passed a resolution defining the rights and duties of the overseér 
and among other rights that gave him the right to have joint 
custody of all the temple properties and to be furnished with a key 
or keys of the safe or safes in which the jewels, documents, title 
deeds and other vouchers are secured. In this temple the peculiar 
office of overseer was found to be in existence from a long time. 
It was contended that the resolution was not legal as it would 
amount to compelling a breach of trust by the trustees if the 
trustees should be asked to share responsibility for the safe custody 
of the temple properties with another officer like the overseer. 


Held, that the resolution was legal and one binding on the 
trustees, The contention of the trustees rests on a misapprehen- 
sion of the position of the dharmakartha, identifying him for all 
purposes with a trustee in the English sense. Apart from that, if 
a statutory body like the committee acting within their powers 
under the statute should give a direction to that effect, it cannot be 
generally argued, relying upon the law of trusts and trustees, that 
the statutory body was not justified in giving these directions, espe- 
cially where that direction was one given or conceived to be given 
in the interests of the preservation of the property of the temple. 
Here the overseer is as much an officer appointed by the committee 
under its statutory powers as the trustees, and if the proper 
authority lays down certain functions as the proper functions of 
each office-holder, there can be no legal objection to its so doing. 


39 E.R. 376, distinguished. 

Though ordinarily prima facie the management of temples is 
in dharmakarthas and the committee ought not to exercise their 
powers arbitrarily nor reduce them to the position of servants nor 
interfere with the management of the internal affairs of the 
temple, yet it is open to the committee to take all steps which may 
seem to them reasonably necessary for the due preservation of the 
properties of the institution and in this respect the only limitation 
imposed upon their powers is that they should not unnecessarily 
interfere with anything that may be described as the existing 
scheme of management (28 M.L.J. 209). The committee under 
Act XX of 1863 have all the powers which the Revenue Board 
had under Regulation VII of 1817 and in general terms can be 
described as powers of superintendence. 
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K. Rajah Aiyar and T. R. Srinivasa Aiyar for Appellant. 

T. M. Krishnaswami Aiyar, V. Ganapathi Aiyah and M. 
Ramachandra Pant for Respondents 1 to 3. ` 

V. V. Srinivasa Aiyangar and V.V. Ramadurai for the Com- 
mittee. 


S, V. V. posname 


Pandrang Row, J. Cr. R. C. No. 285 of 1936. 
24th November, 1936. 

Criminal Procedure Code, S. 145—Preliminary order—Attach- 
ment of property—Proceedings dropped—Validity, 

Where a Sub-Divisional Magistrate issued a preliminary order 
under S. 145 to the effect that there was an apprehension of breach 
of peace and called on the parties to file statements of claims and 
meanwhile attached and sold the crops on the land, and then 
dropped the proceedings altogether saying that the apprehension 
ceased after the said attachment and sale. 


Held, that the procedure was illegal and the attachment 
proceedings ending in the confirmation of the same and withholding 
of the sale proceeds were without jurisdiction, 

M. Appa Rao for Petitioner. . 

Parakat Govinda Menon-for Public Prosecutor for the Crown. 

S. V.V. 
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Horwiil, J. C. R. P. No. 303 of 1936 
27th November, 1936. 


Hindu Law—Son—Chit Fund run by father—Death of father 
—Suit against his sons—Sons, if liable, 

Where after the death of one of the stakeholders of a Chit 
Fund which was illegal a suit was filed against the other surviving 
stakeholder and the undivided sons of the deceased stakeholder for 
recovery of subscriptions paid, 


Held, the claim was not maintainable as against the joint family 
properties in the hands of the sons. I.L.R. 59 Mad, 562 only held 
that the stakeholder was liable to the subscription but did not lay 
down that the debt was binding on his sons. The debt was an 
Avyavyavabarika debt for which the family property in the hands 
of the sons would not be liable. 

21 L.W. 606, referred to. 

ILL.R. 59 Mad. 562, distinguished. 

S.V.Venugopalachariar for Petitioner. 

Respondent unrepresented. 

K. C. —— 

Wadsworth, J. C. S. No. 596 of 1928. 
2nd December, 1936. 


Hindu Law—Adoption—Customary law in French India— 
Applicability to parties domiciled—Lex situs res sitae—Widow 
adopting to herself—Validity, 

The plaintiff was adopted by the widow of a Hindu French 
subject domiciled at Pondicherry. The adoption was alleged to 
have been made at Madras and was evidenced by a deed of adop- 
tion which stated inter alia that the adoption was both to herself 
and to her husband. The adoption deed was homologated in 
French India and the French Courts including the Court of final 
appeal held the adoption to the husband to be valid, In the British 
Indian Courts, however, the adoption to the husband was held to 
have been given up by two compromise decrees. The plaintiff 
having sued for the recovery of property belonging to the adopting 
widow at Madras, 

Held, that the parties, being Hindus domiciled in French India, 
were governed by the Hindu Law as obtaining there and they 
carried with them their personal law. The doctrine of lex situs 
res sitae for succession to immovable properties is not applicable 
to Hindus who are governed by their personal law. 

Held further, that the custom of a widow adopting to herself 
was. good and, valid according to customary law prevailing in 
French India among Hindus, and that the plaintiff was entitled to 

NRC : 
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claim the suit property as the adopted son, of the widow. 

Leon Sorg’s Book on Hindu Law relied on. 

K. Rajah Aiyar, V. Ramaswami Aiyar and S. Narasinga Rao 

for Plaintiff. 

K. Krishnaswami Aiyangar and P. R. Ramakrishna Aiyar for 
Defendants. 

B. V. V. —— 

Venkataramana Rao, J. C. R. P. Nos. 806 to 819 of 1934. 

7th December, 1936. ‘ 


Civil Procedure Code, S. 73—Decree iù a suit on a promissory 
note against father personally and against the joint family pro- 
perties of sons—Compromise creating charge.on family properties 
—Other decree-holders holding decrees against the father alone— 
Sale proceeds from sale of joint family properties—Whether the 
decree-holders entitled to rateable distribution—Registration Act 
(XVI of 1908), S.17 (2) (vi) asamended by Act XXI of 1929— 
Whether the compromise decree requires registration—Ap plication 
for rateable distribution filed on the same day when sale proceeds 
were deposited—Procedure to be followed. 

In a suit on a promissory note executed by the father of a 
joint Hindu family, to which the sons were impleaded as parties, 
the plaintiff prayed for a decree against the father personally, and 
against the joint family properties. Finally a compromise was 
effected whereby a charge was created over some joint family pro- 
perties for the suit amount and a decree was passed in terms of 
the compromise. The cornpromise decree was not registered, In 
execution of the decree the admittedly joint family properties 
which were subject to the charge were sold. Other decree-holders, 
some of whom had obtained decrees against the father alone and 
some against the father and sons, claimed rateable distribution. 
Three other decree-holders applied for rateable distribution on the 
same date on which the sale proceeds were deposited. It was 
contended on behalf of the decree-holder, in whose favour a 
charge was created, that the decree did not require to be register- 
ed, as the prayer in the suit was also for a decree against the joint 
family properties, and that the decree-holders who obtained 
decrees against the father alone were not entitled to rateable dis- 
tribution as the decrees were not against the same judgment-debtor. 

Held: (1) Ina suit wherein a decree was prayed for against 
the entire joint family properties, both movable and immovable, 
it could not be said that every item of the immovable property of 
the joint family was the “subject-matter” of the suit within the 
meaning of S. 17, cl. (2) (vi) of the Registration Act as amended 
by Act XXI of 1929. i 
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A right in respect of specific immovable property must be 
` claimed or asserted and a relief prayed for in regard to the same, 
so that the said property may be said to be the subject-matter of 
the suit. l 

(2) A decree against the father of a joint Hindu family, as 
well as a decree against the father and sons forming the joint 
Hindu family, are decrees against the same judgment-debtor with- 
in the meaning of S. 73 of Civil Procedure Code, and hence the 
decree-holders would be entitled to rateable distribution. 

LL.R. 26 Mad. 179; 69 M.L.J. 711 (F.B.); 43 L.W. 624, 
followed. 

71 M.L.J. (Short Notes) p. 39, not followed. 

When an application for rateable distribution is filed on the 
same date on which the assets are realised, it is the duty of the 
Court to determine at what time the application was made and 
whether in point of time it was made prior to the receipt of assets. 

1918 M.W.N. 518, followed. 

V. Suryanarayana for Petitioner in all the C. R, Ps. 

G, Lakshmanna, G. Chandrasekhara Sastri, Ch. Raghava Rao, 
M. Appa Rao, A. Satyanarayana, K. Bhimasankaram and N., 
Vasudevarao for Respondents. 

K.C. ——— 
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NOTES OF INDIAN CASES. 


BRIJMOHAN v. MAHABEER, (1935) I.L.R. 63 Cal. 194. 

One of the principal questions dealt with in this case is 
whether there can be a novation of contract under S. 62 of the 
Indian Contract Act after the breach of the original contract. 
A Bench of the Calcutta High Court laid down in Manohur 
| Koyal v. Thakur Das Naskar! that there could be no novation 
under S. 62 after the breach of the- original contract and that 
as therefore the new contract was not binding on the parties, 
the rights of the parties were still governed by the old contract. 
The learned Judge in the present case being only a single Judge 
could not differ from the prior decision but distinguished it by 
holding that the rule that no novation was possible after breach 
had no application to cases of debts. Whether or not the 
distinction engrafted by the learned Judge is sound, the rule 
that in India there can be no substitution of another contract 
after breach seems to be open to question. The proposition 
itself is based on the English rule of accord and satisfaction 
which has not been introduced in this country. S. 63 of the 
Indian Contract Act goes directly against the English rule of 
accord and satisfaction and there is nothing clearly in S. 62 to 
the effect that the substitution should be during the subsistence 
of the prior contract. In these circumstances, the reasoning 
of the learned Judges in Manohur Koyal v. Thakur Das 
Naskar! that S. 62 is a mere restatement of the English law, 
seems to beg the question. English writers themselves 
are not satisfied of the rationale or the exceptions to the 
rule of accord’ and satisfaction. In India the decision in 
Manohur Koyal v. Thakur Das Naskar has not been followed 


1. (1888) LL.R, 15 Cal. 319, 
NIC 
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in the other High Courts. In N. M. -Firm v. Theperuma 
Chetty! the Madras High Court declined: to follow it and one 
of the learned Judges in Ramiah Bhagavatar v. Somasi 
Ambalam2 expressed the same view. The Allahabad High 
Court in Ram Nath v. Mannu Lal8 seems to be inclined to the 
‘Madras view. The learned Judge’s view in the case under 
notice does not also seem to be clear in favour of the decision 
in Manohur Koyal v. Thakur Das Naskar4. 


The learned Judge further holds that the later agreement 
substituting another agreement in the place of the old one is a 
valid one by reason of the general provisions of the law of 
contract quite apart from S. 62. The learned Judge has not 
supported this statement by any prior authority to that effect 
and itis difficult to find any support for it when there isa 
Code which deals specifically with the question of substitu- 
tion of contracts. 


On the question whether the old contract can be enforced 
when the substituted contract is unenforceable, a distinction 
has been observed in the English cases between a mere case of 
variation of the old contract and a total rescission of it. In 
cases of mere variation,: if the variation is unenforceable in 
law, the original contract could be enforced. If the original 
contract was wholly rescinded by the new one, evenif the 
later contract is unenforceable, the old contract cannot be en- 
forced as it has been rescinded. All the prior cases on the 
point have been considered by House of Lords in Morris v. 
Baron’. We are not sure whether Raja of Ramnad v. Subra- 
maniam Cheitiar6 which seems to sound the other way decided 
to the contrary, as the learned Judges held it was only a case 
of variation. It is however not easy to distinguish Har 
Chandi Lal v. Sheoraji Singht where Lord Parker, says that 
under such circumstances, in equity the prior mortgagee could 
not be allowed to set up that the old contractis at an end, from 
the decision of the House Lords in Merris v. Barons. 


$ ' 1. (1921) 42 M.L.J. 236: I.L.R. 45 Mad. 180. ; 
2. (1915) 29 M.L.J. 125. 3. (1923) I.L.R. 45 All. 472. 


4. (1888) I.L.R. 15 Cal. 319. 
5. (1918) A.C. 1. 6. (1928) I.L.R. 52 Mad. 465. 


7. (1916) 32 M.L.J.241: I.L.R. 39 All. 178: L.R. 44 I.A. 60 (P.C.). 
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SHASHANKABHOOSHAN ` CHAUDHURI v. BRAJENDRA- 
NARAYAN Manpat, (1935) I.L.R. 63 Cal. 385. 


This case raises a.point of some interest in the law of 
adoption. A Hindu governed by the Dayabhaga law died 
leaving him surviving two widows. He left a will under 
which he gave authority to each of his widows to adopt three 
sons in succession. He authorised first his senior widow to 
adopt. Inthe event of the son so adopted by her dying, the 
junior widow was given authority to adopt. In the event of 
such adopted son dying, the senior widow was again to adopt. 
In this manner, each one of the widows was to take three sons 
in adoption. The will also provided that if the widows did 
not adopt within a reasonable time, the properties were to go to 
certain deities. The senior widow adopted first, zut the adopt- 
ed son died and then the junior widow adopted. The question 
arose after the senior widow’s death about the right to the 
properties of the original owner between the second adopted 
son and the reversioners of the first adopted son. 


If the question had arisen before the decision of the Privy 
Council in Amarendra Mansingh v. Sanatan Singh! there 
could not have been much difficulty in saying that the second 
adoption would be invalid as at the time of the second adoption, 
the estate was vested in the senior widow as the heiress of the 
first adopted son. There was also clear authority in support 
of this position in. Faizuddin Ali Khan v. Tingowri Saha? and 
Anandibai v. Kashibai3. Since, however, that decision of ‘the 
Privy Council, the vesting of the property in a third person is 
no ground for holding that the adoption by a widow to be 
invalid or that the adopted son would not divest the estate 
vested in a third person, barring the two instances mentioned 
by their Lordships vis., where there was a son’s widow and 
son’s son in existence. There is however one other feature in 
the present case. If the senior widow had herself: made the 
second adoption under the authorities, referred to in Jatindra 
Nath Chaudhuri v Amrita Lal Bagchi4 the adopted son would 
take the estate from her from the date of the adoption itself. 
Even this would seem to rest on some observation of the Privy 
Council: in the earlier cases in Mussumat Bhoobun Moyee 
i 1. (1933) 65 M.L.J. 203: I.L.R. 12 Pat. 642 : L.R. 60 I.A. 242 (P.C.). l 


2. (1895) I.L.R. 22 Cal. 565. 
3. (1904) I.L.R. 28 Bom. 461. 4. (1909) 5 C.W.N. 20. 


4 THE MADRAS LAW JOURNAL (N.LC.): [VoL 


Debia v. Ram Kishore Acharj Chowdhry Chundrabullee 
Debial and Vellanki Venkata Krishna Rao v. Venkata Rama 
Lakshmi? and not on any intelligible principle of law, as the 
second adopted son would only be a brother of the first adopt- 
ed son and as such could not take the estate when his mother, a 
preferential heir was alive. The reason of the mother being 
divested has been given by the Privy Council as resting on her 
act- of adoption not divesting any estate but her own. 
Even this apparent reason, which with all respect, merely 
begs the question, cannot hold good in the present case 
where the estate of the deceased adopted son vested in the 
senior widow while the junior widow made the second 
adoption. The question thus would be whether the step 
brother of the first adopted son would divest the estate in 
the hands of the mother of the latter. This exact question 
did not directly arise as prior to the suit the senior widow 
had died and the question whether she would have been dive- 
sted was only of academic interest. After the decision in 
Amarendra Mansingh v. Sanatan Singh3 where the religious 
principle was emphasised there can be no doubt that the 
adoption by the junior widow would be a valid one, 
as her power to adopt had not become exhausted as pointed 
out in that case at p. 658. Even though the adopted son 
might not get any estate immediately on the death of the 
senior widow, he would get the property as the next heir 
of the first adopfed son. 

We however venture to submit that the view of the 
learned Judges that the estate does not vest in the settior 
widow after the first adopted son’s death, because the testator 
did not intend it, does not seem to be acceptable. The vesting 
of the estate after a full owner’s death rests on the legal 
rules of succession, in the absence of a defeasance clause and 
not the intention of the original testator. Even otherwise, 
the view of the learned Judges would, result in the estate 
being in abeyance which would result in no one being able to 
deal with the properties and fulfil the rights and duties of the 
owner, even for meeting the public charges and alienating 
the same. 


—— 


i. (1865) 10 M.I.A. 279 (311, 312). 2. (1876) LL.R. 1 Mad. 174 (186). 
3. (1933) 65 M.L.J. 203: IL.R. 12 Pat. 642: L.R. 60 I.A. 242 (P.C.). ` 
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SHANTINIKETAN Co-opERATIVE Hovusine Society, Lrp. 
v. MADHAVLAL Amicuanp, (1935) I.L.R. 60 Bom. 125. 

This ‘decision illustrates how an appellate Court is not 
merely a Court of error but is a Court of rehearing and is 
entitled to give effect to any alteration of the rights of parties 
even though secured by the decree of the trial Court, where 
such rights are affected by the retrospective operation of an 
amending Act which may have come into existence after the 
decree of the first Court and during the pendency of the appeal. 
An acquisition of land for a private company which, was 
declared illegal by the trial Court in accordance with a ruling 
of the High Court was held valid as a result of an amending 
Act passed after the trial Court’s decree. Instances of like 
kind of legislation and the Court of appeal consequently modi- 
fying the decree of the trial Court are not unknown though 
not numerous. In the Full Bench decision in Kanakayya v. 
Janardhana Padhil a ryot against whom a decree for eject- 
ment was passed by the trial Court succeeded in upsetting the 
decree on the basis of the occupancy right conferred by S. 6 of 
the Estates Land Act. 

In view of the above line of reasoning it became unneces- 
sary to consider the correctness of the former decision of the 
Bombay Court wherein it was decided that a Co-operative 
Society registered under Bombay Co-operative Societies Act 
1925 was not a company registered under,the Co-operative 
Societies Act 1912, so as to be included in the definition of a 
company in S. 3 (e) of the Land Acquisition Act. A similar 
difficulty could not have arisen in Madras in view of S. 18 of 
the Madras General Clauses Act, 





COMMISSIONER OF INcoME-Tax, BOMBAY v. CURRIMBHOY 
EBRAHIM & Sons, LTD. (1935) 70 M.L.J. 247: L. R. 63 1. A. 
1: LL.R. 60 Bom. 172 (P.C.). 

Section 42 of the Income-tax Act is an attempt to tax the 
foreign resident through a local agent and notwithstanding its 
wide terms and general language Courts should not give an 
extended meaning to the words used. The Judicial Committee 
have held that the word ‘property’ is not confined to immove- 
able property but at the same time it cahnot be construed to 


1. (1910) 21 M.L.J. 31: I.L.R. 36 Mäd.439 (F:B.) 
NIC 


6 THE MADRAS LAW JOURNAL {N.LC.). ' [ VOL. 


include intangible things like choses in action and‘debts. For 
various purposes in law, such intangible things “have a ‘situs’ 
but for the purposes of this section a debt:cannot be regarded 
as property “situate in British India”. Nor again can a 
borrower be declared anagent for the lender where there is at 
best only an isolated transaction of investment by the foreign 
creditor to a debtor resident in or carrying on his own business 
in British India. A business connection must denote a course 
of business dealings between the parties. 

‘Karur Lat Missir v. Musammat Hira Bust, (1935) 
LL.R. 15 Pat. 151. 


One of the questions decided in the case was as to the 
proper construction of Art. 125 of the Limitation Act. ` The 
judgment holds and rightly that that article is applicable only 
when the possession of the life estate holder was only by virtue 
of her being a Hindu or Mahommadan under the personal law 
of the party. This article cannot apply where a life estate is 
granted or bequeathed to a person and that person happens to 
be a Hindu or Mahommedan. Wherever the possession is 
irrespective of the female-holder being a Hindu or Mahom- 
medan this article. is excluded.. Religion and sex are not the 
deciding factors to attract the operation of the article. The 
decision to the contrary in M tammat N andan v. Waziral is 
dissented from. , 





E ERA De, In the malter of, (1233) LL.R. 15 
Pat. -175. 


A practising pleader was found to be carrying on the 
business of an Insurance agent also though benami in the 
name of his brother and the High Court held him guilty of 
professional misconduct and suspended him from practice. 
The judgment holds that an Advocate cannot accept any other 
appointment or enter into any other trade or business without 
permission of the Court. This has been no doubt the generally 
accepted view in the profession for long time past though 
recently suggestions have been put forward that some relaxa- 
tion of the rule should be permitted in view of the unemploy- 
ment and depression i in the profession. 





1. (1926) LL.R.8 Lah. 215, ` 
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PASHUPATINATH SEAL v. PRADYUMNA Kumar MALLIK, 
(1935) I.L.R. 63 Cal. 454. 


This case clearly illustrates the extent of mischief that 
can be done as the result of a decision of Court without the 
necessary parties interested in the question being brought 
before the Court. The facts were briefly as follows. There 
was a settlement in favour of certain deities. The shebait 
himself brought a proceeding without making the deity a party 
for a declaration that the dedication was invalid. Though the 
Court found that there was a valid dedication in favour of 
the deity, in pursuance of a consent order the Court granted 
leave to the shebait to mortgage the properties of the deity to 
indemnify the trustee for expenses alleged to have been 
incurred by him for the service of the deity and for other 
purposes. A mortgage was accordingly executed which recited 
all the above proceedings. The mortgagee brought a suit on 
the mortgage against the same shebait and obtained a decree 
without contest and the properties of the deity were sold and 
did not even fetch the mortgage amount. Then a suit was 
brought by the deities and the succeeding shebaits for a declara- 
tion that the prior proceedings were all void and the motgage 
was not binding on the deities as also the consequent decree 
and sale in execution of the same. The Court reluctantly felt 
powerless to help the deities though it held that the properties 
of the deities were lost unjustly and the deities should have 
been made parties to the original proceedings. 


In the first place, it has been recognised by the learned 
Judge himself that to the first proceedings in which the shebait 
was claiming rights adversely to the deities, they should have 
been made parties. It is well settled that the position of a shebait 
in relation to the deity is of a fiduciary character analogous to 
that of a trustee or that of the manager of an infant heir. See 
Prosunno Kumari Debya v. Golab Chand Babool and Vidya 
Varuthi v. Balusami Aiyar2. Though in cases of disputes as 
between third persons and the beneficiaries, the trustee alone 
may ordinarily represent the beneficiaries, under O. 31, r. 1 
of the Code of Civil Procedure, where there is a conflict of 
interest between the trustee and the beneficiaries, as pointed 
out by the learned Judge himself in the case under notice and 





1. (1875) L.R. 2 LA. 145 (P.C.). 
2. (1921) L.R. 48 LA. 302: 41 M.L.J. 346; LL.R. 44 Mad. 831 (P.C.). 
NIC 
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by Sir T. Muthuswami Aiyar and Wilkinson, JJ., as early as 
Beresford v. Ramasubbal, following Clegg v. Rowland? and 
Payne v. Parker3, the beneficiaries should have been made 
‘parties. It is difficult to see why this initial defect of the 
deities not being made parties should not nullify all orders in 
the proceedings. In cases of infants to whose case those of 
deities have been likened, it has been held that if the infants 
have not been made parties or made parties without guardians 
or proper guardians, even decrees and Court sales are void 
against them for want of jurisdiction. See Khiarajmal v. 
Daim4 and Rashid-unnisa v. Muhammad Ismail Khan’. If 
deities have been likened to infants who cannot protect their 
own interests, there seem to be no reason why an order affecting 
their interests in a proceeding to which they are not parties 
should have any higher validity than in the case of infants. 
Thus the result of the original proceedings granting permis- 
sion tò mortgage the properties of the deities would be null 
and void. If the original mortgage was thus void, any decision 
in the later mortgage suit without raising this question would 
only be a decision induced by the adverse interest of the shebait 
and would consequently not bind the deities as res judicata. 
Cf. Rashid-unnisa v. Muhammad Ismail Khan5 and Sellappa 
Goundan v: Masa Naikené. In the case of infants where a 
person who was the executant of the bond on behalf of a 
minor was appointed guardian ad litem for the minor, the 
decision was held to be not binding on the minor by reason 
of his adverse interest as he was interested in not raising the 
point of invalidity of the deed sued on. See also Sudhir 
Chandra Das v. Gobinda Chandra Roy? and Murlidhar v. 
Pitambar Lals and Paramasivam Pillai v. Venkatachalam 
Chetti9. Cf. Krishnamurthi v. The Imperial Bank of India 
Lid.10 Even in cases of compromises sanction by the Court on 
behalf of minors under O. 32, r. 7 if leave to enter into the 
compromise was given by mistake, the compromise has been 
held to be not binding on the minor. Bibee Solomon 





1. (1889) I.L.R. 13 Mad. 197 at 202 and 206. 
2. (1866) L.R. 3 Eq. 386 3. (1866) L.R. 1 Ch. 327. 
4. (1909) L.R. 32 1.A.23: I.L.R. 32 Cal. 296 (P.C.). 
5. (1909) 19 M.L.J. 631: LR. 36 I.A. 168: I.L.R. 3I All. 572 (P.C.). 
6. (1923) 45 M.L.J. 675: I.L.R. 47 Mad. 79. 
7. (1917) I.L.R. 45 Cal. 538. 8. (1922) LL.R. 44 All. 525. 
9. (1935) M.W.N. 1109. 10, (1936) 71 M.L.J. 209. 
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v. Abool Azeezl, Badar Din v. Mt. Natho? and Jhanda 
Singh v. Mst. Lachhmi3. Again, the mortgagee in the present 
case had notice of all the defects in the proceedings as those 
proceedings were recited in his deed of mortgage and any 
plea of bona fide holder without notice of the defects would 
therefore not avail in his favour. Rajaram v. Krishnammal4 
and Abdul Razak Rowther v. Abdul Rahiman Sahib5 If the 
above considerations had been given their weight, we venture 
to submit, that the learned Judge need not have come to the 
conclusion against the deities, reluctantly and against the 
justice of the case as he himself regretfully admited. 





Devi Das v. Momamman AKBAR Kuan, (1935) LL.R. 
17 Lah. 13. 


There were two points dealt with by the learned Judges 
in this case. They held that an order on an application to 
the Court which passed the decree for its transmission to 
another Court for execution was merely a ministerial and not 
a judicial act; secondly they held that an application to the 
transferee Court for execution was not a continuation of the 
application made to the Court which passed the decree. So 
far as the second point is concerned, there is a consensus of 
opinion in all the High Courts following Nilmony Singh Deo 
v. Biressur Banerjees. 

On the other point, whether the original court does 
a ministerial or a judicial act in transmitting the decree 
for execution to another Court, no doubt it was held by the 
Privy Council in Banku Behari Chatterji v. Narain Das Dutt’, 
approving of the decision of the Calcutta High Court in 
Chutierput Singh v. Sait Sumari Mulls that it was only a 
ministerial act. Consequently, it was held that any decision 
on the question of limitation passed along with the order of 
transmission will not bind the transferee Court. The Rangoon 
High Court has taken the same view in Nachiamma Achi v. 
Subramonian Chetty? The Madras High Court however 





1. (1881) I.L.R. 6 Cal. 687. 2. (1929) A.I.R, 1929 Lah. 279. 
3. (1919) 1 Lah, 344. 
4, (1892) I.L.R. 16 Mad, 301. 5. (1933) 65 M.L.J. 390. 


6. (1889) I.L.R. 16 Cal. 611. 
7. (1927) 52 M.L.J. 565: L.R. 54 I.A. 129: I.L.R. 54 Cal. 500. 
8. (1916) I.L.R. 43 Cal. 903 (F.B.). 
9. (1927) I.L.R. 5 Rang. 775. 
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prior to the decision of the Privy Council .held to the con- 
trary effect, that if the question of limitation was not taken 
in the Original Court, a party would be barred by the prin- 
ciple of constructive res judicata from urging it in the trans- 
feree Court. See Rajitagiripathy v. Bhavani Sankaran!. The 
correctness of this decision was canvassed afterwards in the 
Madras High Court after the Privy Council case referred to 
above, in Subramanian Chettiar v. Ramanadhan Chettiar?. 
But the learned Judges in the last case stuck to the original 
view in Rajitagiripathy v. Bhavani Sankaran1 and Muthu- 
veeraswami Nayudu v. Annamalai Chettiar’ and distinguished 
the Privy Council case as proceeding on some special rule 
of the Calcutta High Court and the absence of power of the 
master in the Calcutta High Court to decide the question of 
limitation. This distinction cannot avail the case in Nachiamma 
Achiv. Subramonian Chettyt. The learned Judges are perhaps 
on clearer ground when they point out that Rule 138 of the 
Civii Rules of Practice, Madras, requires that before transfer for 
execution to another Court a notice has to issue to the judgment- 
debtor in the form prescribed by O. 21, r. 22 of the Civil 
Procedure Code, to show cause why execution should not be 
ordered. When in pursuance of such notice, the judgment- 
debtor does not object on the question of limitation or any 
other available ground that execution cannot be ordered, he is 
clearly barred by res judicata by raising the point at a later 
stage in the transferee Court or elsewhere; and the Court 
transferring the decrée for execution to another Court will 
not be doing merely a ministerial act by passing orders on the 
petition. This distinction is recognised by the Judges even in 
Chutterput Singh v. Sait Sumari Mull.5 


tl, 


1. (1924) 47 M.L.J. 8: LL.R. 47 Mad. 641. 
2. (1928) 29L.W. 246. 3. (1925) 23 L.W. 92, 
4. (1927) LL.R. 5 Rang. 775. ‘5. (1916) I.L.R. 43 Cal. 903 (F.B.). 
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SAROJKUMAR Basu v. SURJYAKANTA SARKAR, (1935) 
LL.R, 63 Cal. 497.. ; 

This case raises a question on the law of landlord and 
tenant which does not seem to have been covered directly by 
authority. The question was whether when a tenant encroaches 
upon the adjoining land of another owner, he was bound to 
pay rent for it also to his landlord, on the terms of the original 
lease. The learned Judge before whom the case came up first 
held in the negative; but the learned Judges on appeal have 
held that he was bound to pay additional rent on the area 
encroached. 


It is well-settled that if a tenant encroaches on the land 
adjoining that covered by his tenancy, whether of the landlord 
or another, the presumption is not that he acquires absolute. 
title but only a lessee’s interest in it and that he is bound to 
surrender it also at the end of the tenancy to his landlord. 
The tenant is no doubt liable to be evicted by the owner, 
from the encroached land within the period of 12 years from 
the encroachment. The underlying principle in such cases is 
that it is implied that the encroached lands are also held 
under the terms of the original lease. It has been held by Sir 
John Romilly M. R. in White v. Wakley1 that a covenant 
for repair contained in the original lease extends also to the 
buildings erected on the encroached land. The case has also 
been referred to in Woodfall’s Law of Landlord and Tenant, 
Twentieth edition p. 894. There the encroachment was with 
the consent of the landlord on his other lands. It is immaterial 
for the present purpose whether the encroachment is made 
upon land belonging to the landlord or not, Whitmore v. 
Humphries?, per Willes, J. and Kingsmill v. Millard’ and 
whether it has been made with or without his consent, . 
Whitemore v. Humphries2. It must however be pointed out. 
that in White v. Wakley’ a fixed rent for the holding was. 
stipulated and so no additional rent was due. If according. 
to Sir John Romilly M. R. the covenant for repair was to be 
implied in respect of premises not comprised in the original 
holding, there seems to be no reason why the same implication . 
should not be made as regards the covenant ‘for payment of 
rent also, if the rent was fixed by the area. In this view, the 
additional rent would be payable from the date of encroach- 


1. (1858) 26 Beav. 17: 53 E.R. 802. 2. (1871) L.R.7 CP. 1. 
3. (1855) 11 Ex. 313: 156 E.R. 849, 
NIC 
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ment..on -the stranger’s lands. © These considerations would 
seem to tend in favour of the decision of the point by the 
appellate Judges in the case under notice. 





Tryacaraya Mupauiar v. VepaTHanni, (1935) 70 
M:L.J. 232: L.R. 63 LA. 126: I.L.R. 59 Mad. 446 (P.C.). 


‘The approval accorded in this case to the observations in 
Pertap Chunder Ghose v. Mohendranath Purkait! would seem 
to open a wide door to. litigation. The point involved in the 
case was whether it was open to a party to allege and-prove 
that the maintenanee agreement to which she wasa party was- 
not intended to be operative at all and that she was induced to 
sign.it on the representation that it would not be acted on, and 
was only intended to provide evidence of the undivided status of 
the family. Their Lordships hold that such evidence is admis- 
sible either under S. 92, Evidence Act, proviso 1 as held in 
Mottayappan v. Palani Goundan? or under the general law as 
there is no prohibition in S. 92 against giving evidence to show 
that there was no agreement at all: As to this matter, pace the 
obsefvation of Mr. Justice Ashworth in Lachman Das v. Ram 
Prasad’ there has been general agreement in the Indian High 
Courts. The. disagreement has been on the question as to 
whether it is open to a party to show that the document was 
not intended partially to operate; for instance, that it is in part 
real, part unreal (cf Appa Dhond Savant v. Babaji Krishnaji*) 
that it is not intehded to operate as a sale but as a mortgage 
see Navalbai Fulchand v. Sivubais and Somana Basappa v. 
Sadigeya Kornaya®, that one clause in the contract is intended 
to: be enforced, another not, Pertap Chunder Ghose v. 
Mohendranath Purkait! and Nadia Chand Saha v. Birendra 
Chandra Dutt?. The general tendency has been to regard such 
evidence inadmissible unless there was fraud. Somana Basappa 
v..Gadigeya Kornaya’. In Pertap Chunder Ghose v. Mohendra- 
nath Purkait! their Lordships put the case in two ways “where 
one party makes the other to contract on the faith of representa- : 
tions made to him any one of which would be untrue the whole 
contract is, in a Court of Equity, considered as having been 
obtained fraudulently. If such a representation had not been 








‘ 1. (1889) L.R. 16 I.A. 233: I.L.R 17 Cal. 291 (P.C.). 
- ++" 2 (4913) 25 M.L.J. 290: I.L.R. 38 Mad. 226. 
- 3. (1927) I.L.R. 49 All. 680. 4. (1921) LL.R. 46 Bom. 85. 
5. (1906) 8 Bom.L.R. 761. 6. (1910) I.L.R. 35 Bom. 231. 
7. (1915) 20 C.W.N. 1067. 
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made, the tenants might have refused to sign the Kabulyat. 
Further, if there is any stipulation in the Kabulyat which the 
plaintiff told the tenants would not be enforced, they cannot be 
held to have assented to it and the Kabulyat is not the real 
agreement between the parties and the plaintiff cannot sue upon 
it.” Their Lordships proceed on the view that if the fact was 
as stated no part of the contract would be enforceable. Their 
Lordships’ judgment will not justify the enforcing of a part of 
it, t.e., so much of it as suits the other party. The criticism 
directed against the first part is that the representation will not 
amount to fraud unless the party had no intention of perform- 
ing it, Dagdu Valad Sadu v. Nana Valad Salul. As to the 
second—the intention not to enforce is not tantamount to a 
plea of no agreement. In this case, their Lordships do not 
rely on the first part of the argument but only on the second 
and hold that in those circumstances the parties could not he 
said to be of one mind. The line of distinction between varia- 
tion of the terms of a contract and deletion of one of ‘the 
terms of the contract is very thin and if the rule approved by 
their Lordships applies to terms of contracts and not merely to 
contracts as a whole, evading S.92 would be easy and would 
largely be of matter of skilful pleading. 





THE COMMISSIONER oF INcoME-TAx, MADRAS v. THE 
BUCKINGHAM AND Carnatic Mitts, Lip., (1935) 69 M.L.J. 
879: L.R. 63 LA. 74: I.L.R. 59 Mad. 175 (P.T.). 

The question in this case was as to whether the original 
cost incurred by the predecessor or the price paid by the succes- 
sor company who took over the assets is to be the governing 
factor under S. 10 of the Indian Income-tax Act. The 
Madras High Court held in The Commissioner of Income-tax, 
Madras v. Messrs. M assey & Co., Lid., Madras? that the cost 
was the original cost to the predecessor company. The 
Bombay and Patna High Courts dissented from this view and 
the Privy Council upholds the dissenting view of those High 
Courts. Their Lordships lay stress on the language employed in 
the section—original cost to the assessee, that is, to the person 
who is sought to be assessed. What weighed with the Madras 
High Court is the fact that the successor of a business is 
charged under S. 26 on the same principle as the predecessor. 
Their Lordships do not refer to this aspect of the question at 





1. (1910) I.L.R. 35 Bom. 93. 2. (1928) 56 MLJ. 451 (F.B.). 
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all. Inthe Patna case Motiram Rosan Lal Coal Co., Lid., v. 
Commissioner of Income-tax1 the Commissioner who made the 
reference refers to S. 26 but says that in that particular case 
the assessee was not assessed under S. 26. If the assessee is 
assessed as successor for a particular year, whether the provi- 
sions of that section should not control the mode of assess- 
ment provided in S. 10 would be another question. 





VEERAPPA THEVAR.v. VENKATARAMA Alvar, (1935) 69 
M.L.J. 678: I.L.R. 59 Mad. 1. 

Attachment invalidates alienation against claims enforce- 
able under attachment. In other words, it does not permit the 
judgment-debtor to deal with the property so as to prejudicially 
affect his rights under attachment. But if a sale does not 
take place in pursuance of the attachment then the attaching 
decree-holder cannot complain. It does not also enhance his 
rights. On the one side it does not affect involuntary aliena- 
tion, on the other it does not prevent the giving effect to pre- 
existing obligations attached to the land. A mortgagee can 
sell in execution of his decree; a rival decree-holder also can. 
An award given in pursuance of a reference to. arbitration. 
whether before or after attachment; Narayana Atyar y. Biyari 
Bivi2, Haji M ohammad Afzal Khan v. Malik Abdul Rahmans, 
binds the-attaching decree-holder. On the same principle an 
agreement to sell prior to the attachment „can be carried out by 
sale notwithstanding the attachment. The purchaser under, 
the attachment would be bound by the agreement and for the 
same reason a sale in pursuance of the agreement would bind 
him also. This is the view taken in a number of cases in 
Madras, Bapineedu v. Venkayyat, Venkata Reddi v. Yellappa 
Chetty5, Veeraraghvayya v. Kamala Devi. In-Calcutta there 
seems to be some conflict of opinion, Madan Mohan Dey 
v. Rebati. Mohan Poddar’ on one side Taraknath Mukherji v. 
Sanatkumar Mukherji8 on the other). Ifa suit for specific 


performance were brought pending attachment and a sale deed 
is executed pursuant thereto, there would be no question that 
the attachment will not affect the sale, Madan Mohan Dey v. 
Rebati Mohan Poddar,i Lakshman v.' Ramchandra, 








at.12, | 
PLL. 45 Mad. 103. l 
0. 13 Lah. 702 (P.C.). 
L.W. 234. 
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GALLIMORE v. GALLIMORE, (1936) LL.R. 15 Pat. 238 
(F.B.). 

This Full Bench decision holds that a decree for divorce 
passed by a District Judge under S. 16 of the Indian Divorce 
Act may be confirmed by the High Court even without any 
application therefor by the innocent party or indeed by any of 
the parties. The learned Judges point out the distinction 
between the procedure in the District Court and the High Court 
as regulated by the Act itself and hold that the analogy of the 
English procedure is inapplicable notwithstanding S. 7 of the 
Act. The same view has been taken by the Madras High 
Court (see Guda William v. Guda Karunammat) and the practice 
in that Court has always been to post and dispose of decrees 
sent up from the District Court for confirmation after notice to 
the parties and without requiring petitioner to appear and 
move for confirmation. The practice in Allahabad High 
Court appears to be different and the decisions to that effect are 
considered and not followed by the Patna Court in the present 
case. Indeed the Court holds that even if the guilty party also 
applies for confirmation it is immaterial as the jurisdiction of 
the High Court arises immediately upon reference by the 
District Court. 

It is not desirable that in a matter like this there should be 
a difference of opinion between the High Courts and that the 
question should await an authoritative pronouncement by the 
highest tribunal which in one event may have serious conse- 
quences on divorce decrees confirmed contrary to the final con- 
clusion. Now that the legislature is contemplating amendment 
of the Act with reference to an analogous question on which 
there is a difference of opinion among the Judges (vide the 
decision of the Madras Full Bench in Agnes Sumathi Ammal 
v. Paul? it will be proper and timely to have the present ques- 
tion also settled by a suitable amendment. 





SURENDRA Kumar SINGH v. SRICHAND NAHATA, (1936) 
ILL.R. 15 Pat. 308 (F.B.). 

In this Full Bench the Patna High Court holds that a sale 
which has been confirmed by the Court under O. 21, r. 92, 
Civil Procedure Code, cannot be treated as null and void and 


a a aa 
1. (1915) 29 M.L.J. 269. 
2. (1935) 70 M.L.J. 321: I.L.R. 59 Mad. 509 (F.B.). 
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not existing merely because the judgment- debtor .had no 
interest in the properties sold at the time of sale. A decree- 
holder who has purchased the same and entered up satisfaction 
of the decree on confirmation of the sale was not permitted to 
ignore the sale and to execute the decree afresh as if there 
had been no satisfaction. The Madras High Court has 
also decided that in similar circumstances, the decree-holder 
cannot ask for fresh execution of the decree itself where the 
sale was not set aside within the time allowed by law and had 
been duly confirmed. (M uthukumaraswami v. Muthuswamit 
and J agannadha Rao v. Basavayya®.) This Full Bench also takes 
the same view and explains away the earlier case in Radha 
Kishun Lal v. Kashi Lal8 as one where the sale was set aside 
by proceedings to which decree-holder and judgment-debtor 
were parties and consequently the decree-holder was remitted 
back to his prior rights under the decree which remained unsatis- 
fied. It may be noted however that the latest Madras view is that 
the auction-purchaser may have aright of suit against the 
decree-holder for refund of purchase money, as for failure 
of consideration or as for money had and received under the 
general law, in cases where apart from O. 21, rr. 89, 90 and 
91 it is subsequently found that the judgment- debtor had no 
saleable interest af all in the properties sold. (Macha Goundan 
v. Kottora Koundan4.) The Lahore High Court has also taken 
a similar view in Mehr Chand v. Miikhi Ramë. In such cases the 
decree-holder’s tights to get the money again from the judg- 
ment- debtor may stand on a different footing and it may even 
be that he may ask for reopening the orders recording satisfac- 
tion with consequent liberty to have the sale set aside and to 
execute the decree afresh. If it should be held that there is no 
procedure permitting that course, it may be possible to contend 
that the decree revives under such circumstances with a right 
to have it executed within three years from the time when it 
so revives. The question as to how the Full Bench decision of 
the Madras Court affects the previous rulings referred to 
above was’ considered in Keshavan v. Bipathummas, But it 
cannot be taken that all aspects have been considered in that 








~ (1926) 52 MLJ. 148: I.L.R. 50 Mad. 639. 
ee g MLJ. 255. 3. (1923) I.L.R. 2 Pat. 829. 
: - (1935) 69 M.L.J. 750: I.L.R. 59 Mad. 202 (F.B.). 
5. (1932) LL.R. 13 Lah. 618 (F.B.). 
ay “+ 6. (1935) 41 L.W. 422. 
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judgment. As the Pattia view is that there is no right. of 
refund of purchase money even where the judgment-debtor 
had no saleable interest at all except under O. 21, r. 92, the 
decision under notice does not deal with this aspect of the 
case. 





K. C. Muxerjsee v. MusamMmMat Ram Ratan Kurr, 
(1936) 70 M.L.J. 105: L.R. 63 I.A. 47: LL.R. 15 Pat. 268 
(P.C.). : : 

‘This is an important decision of the Board illustrating how 
by apt language the legislature can take away existing rights of 
parties with retrospective effect even though suits are pending 
in Courts at the time of the amending legislation. It is not to 
be supposed that no legislation can have retrospective effect so 
as to affect pending suits. Usually no doubt there is‘a general 
saving clause to that effect [cf. S. 63, cl. (d), Act XX of 1929 
and S. 6, cl. (e) of Act X of 1897] but the policy underlying 
the legislation may require an uniformity of treatment in cases 
alike whether there is a pending suit or not. In the particular 
case the legi lature had retrospectively provided for the consent 
of the landlord being deemed to be given in respect of a trans- 
fer of occupancy right, otherwise not transferable. Where a 
transfer without consent would have operated as a forfeiture 
and enabled the landlord to sue in ejectment and where 
accordingly the landlord had instituted such a suit, the Legis- 
lature had intervened by amending legislation to the effect that 
in case of all transfers prior to a certain date the consent was 
deemed to have been given. The Privy Council held that 
having regard to the language of the enactment which had no 
reference directly to litigation, and the absence of a saving 
clause as to pending suits, the intention was reasonably plain 
that no such saving could be implied. The result was that the 
suit had become unsustainable in the light of the amending 
legislation and was dismissed accordingly. 


aan a naa 


GABRIEL CHRISTIAN v. CHANDRA Moman MISSIR, (1936) 
LL.R. 15 Pat. 284 (F.B.). 

The judgment of the Full Court specially constituted to 
reconsider the correctness of prior Full Bench decisions is of 
great importance to litigants. Following the emphasis laid 
on the word ‘requisite’ in S. 12 of the Limitation Act and its 
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interpretation as ‘properly required’ as laid down by the 
Judicial Committee in J. N. Surty v. T. S. Chettyar! the 
Court holds that it is not the law that the period prior to the 
application for copies should in no case be excluded and that 
.in proper cases such period ought to be excluded if it was not 
due to the laches of the applicant and it was not under his 
control to avoid delay during the said period. The contrary 
conclusion in the earlier Full Bench is overruled and the 
litigants are given greater facilities than before in the matter 
of deduction of time taken for obtaining copies. The practice 
on this point varies in different Courts but the present view of. 
the Special Bench will enable parties ordinarily to deduct the 
time necessarily taken for the preparation of the decree though 
the decree when prepared and signed is to bear the date of 
judgment. Where such time is taken exclusively by the Court 
and not by any laches by the conduct of the party concerned, 
such period may be excluded even though there has been no 
application by a party for copies during that period. No 
doubt this will introduce a certain amount of uncertainty but 
this view is more favourable to litigants intending to appeal. 


———— ee es 2 ee 
1. (1928) 54 M.L.J. 696: L.R. 55 LA. 161: 1.L.R.6 Rang. 302 (P.C.), ` 
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SHUSHAMABALA DASEE wv.. POORNACHANDRA a Kei 
IL.L:R.:63 Cal. 621. i we 


The question in this case is whether in a suit ona first 
mortgage where the mortgagor and the second mortgagee are . 
defendants and the second mortgage comprises other properties 
also, these other properties can be ‘ordered to be sold and 
the second mortgagee’s rights can be worked out in the same 
suit after the properties subjected to the first mortgage are 
sold and found insufficient even to satisfy the first mortgage. 
The learned Judge has answered the question in the negative. : 


In doing so, he “has. followed the decisions in Sarat 
Chandra Roy Chowdhry v. Nahapiet! and Kalipada Mukherji 
v. Basantakumar Datta? in preference to Kissory Mohun Roy 
v. Kally Churn Ghose’ and Kissory Mohun Roy v. Kali Churn. 
Ghose. There is no doubt that under the rulesof procedure as. 
they stood prior to 1929, there was no provision for working.out 
the rights of the puisne mortgagee in a first mortgagee’s suit, 
except making provision for his right of redeerhing tlie first. 
mortgage or taking the surplus of the sale amount after the 
first mortgage is satisfied. But since the amendments to O. 34 
of the Code of Civil Procedure in 1929, this view can no longer 
hold good. Now O. 34, r. 2, sub-r. (3) and r. 4, sub-r. (4) in 
terms provide for the adjudication of the respective rights and 
liabilities of the parties in suits to which the subsequent 
incumbrancers are also parties, in the manner pointed out by 
the forms mentioned in the rules, which are themselves new. 
According to the present form 9 in Appendix D in a first 
mortgagee’s suit, the amounts due to the first mortgagee and 
the second mortgagee are calculated and declared and if the 
second mortgagee pays the amount due to the first mortgagee, 
he can himself apply in the samé suit for a final decree. and 
bring the properties to sale and out of the sale proceeds take 
the amount paid by him to satisfy the first mortgage and also 
the amount due to him on his own mortgage. He has not only 
got this right, but can also in the same suit obtain a supple- 
mentary decree out of the other properties of the mortgagor in 
a proper case, for any balance of the first mortgage and second 
mortgage amounts. To this extent, the rules of English law 





1. (1910) LL.R. 37 Cal. 907. 2. (1930) I.L.R. 59 Cal. 117. 
- 3... 1894) LL.R, 22 Cal, 100... -.. 4. 1897) LLR-24.Cal- 190... 
NIC sl Mick he, cease oh 
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providing for the adjudication of puisne incumbrancer’s rights 
also in the first mortgagee’s suit have been introduced in ‘this 
country. It is open to argument whether in such a case, if the 
puisne mortgage comprises other properties not included in 
the first mortgage, they cannot also be brought to sale. In 
deciding the question, the right given to the second mortgagee 
to apply for a personal decree in the same suit would seem to 
suggest that the other properties might also be sold, fora. 
personal decree cannot be applied for, if any of the mortgaged 
properties remain unsold. So far as the point decided in the. 
suit under notice is concerned, even the new form in the Civil 
Procedure Code does not contemplate'the second mortgagee’s 
tights being enforced in the suit of the first mortgagee, where 
the second mortgagee does not pay off the first mortgage, but 
on the other hand allows the mortgaged properties to be sold 
in execution. So the decision under notice would seem to be 
the only one even under the new rules and forms. Only, the 
reasoning of the decision in Sarat Chandra Roy Chowdhry v. 
Nahapiet! which the later cases have followed will not hold 
good to the same extent after the amendments of 1929 and the 
new forms. 





(1910) LL.R. 37 Cal. 907, 
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HARIHAR Prasap SINGH v. BHUBNESHWARI PRASAD 
Sines, (1936) I.L.R. 15 Pat. 422. 

O. 21, r. 2, Civil Procedure Code, prohibits recognition by 
the executing Court of an uncertified payment and this is 
equally so where the judgment-debtor alleges that the payment 
was made by a co-judgment-debtor. The language is wide 
enough to apply to all uncertified payments whoever paid it. It 
may be that S. 18 of. Limitation Act may be availed of in 
proper cases by a judgment-debtor who did not himself make 
the payment and is fraudulently kept out of the knowledge of 
the same and of his right to apply to have the payment record- 
ed by Court. 





TEHE NATIONAL MUTUAL Lire ASSOCIATION OF AUSTRA- 
LASIA, LTD. v. THE COMMISSIONER OF INCOME-TAX, (1936) 
70 M.L.J. 412: L.R. 63 LA. 99: I.L.R. 60 Bom. 248 (P.C.). - 

The rules made under S. 59 of the Income-tax Act have 
statutory force and an assessee is entitled to object to an 
assessment if it is not strictly in accordance with the rules. 
R. 35 can be resorted to by the income-tax department only 
“in the absence of more reliable data”. The Bombay High 
Court and the Judicial Committee both concur in the view that 
it is open to the assessee to contend before the Court that there 
were sufficient reliable data before the Income-tax Officer to 
exclude any resort to the method prescribed in R. 35. The 
decision of the department is not final and its view could be 
challenged. In the particular case however, as the triennial 
valuation of the Indian business was not forthcoming, the 
Income-tax Officer was held justified in rejecting the other 
data furnished by the assessee and he was authorised to have 
resort to R. 35. In-so far’ as it is open to the assessee to 
question the legality of the resort to R. 35, where more 
reliable data are forthcoming the decision is favourable to the 
assessee and should be welcomed. 

On the second question referred to, however, the Board 
has reversed the opinion of fhe Bombay High Court and held 
that the assessment was not a valid or legal assessment under 
R. 35. The attempted justification of the levy on the basis of 
S. 42 on the principle of ‘business connection’ which was 
accepted by the High Court is somewhat brusquely brushed 
aside by the Board with the observation that it is a matter 

NIC 
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outside the letter of reference and is irrelevant to the questions 
submitted. The actual terms of the second question as framed 
(viewed independently of the first) would seem to be comprehen- 
sive enough to permit the point as to the applicability of S. 42 
raised and decided and it is somewhat difficult to understand 
why their Lordships should have regarded it as irrelevant 
unless it is taken by them as intended to be read as part 
and parcel of the first question itself and based on the 
applicability of R. 35 alone. If the objection as to its 
irrelevancy to the questions submitted were raised in the 
lower Court it might have been open to the Income-tax 
Commissioner to regularise the procedure and frame a diffe- 
rent and suitable question and invite the opinion of the 
Court. Again it is somewhat peculiar to find that their 
Lordships merely deal with the objections to the method 
adopted by the Income-tax Officer in calculating the net 
assessable profits even for the application of R. 35 and holding 
as they do, for good reasons, that the same is erroneous they, 
have contented themselves with the answer that the assessment 
is not legal or valid. It might have been far more satisfactory 
if their Lordships had also indicated in their judgment on what 
lines or principles the same should have been ascertained and 
the rule in question applied on the facts of the case. 
It is apparently because the jurisdiction of the Court is regard- 
ed merely and strjctly as consultative, that the Board has left 
the matter at large by a mere answer to the question actually 
submitted. Whether, as a result, the assessee can escape assess- 
ment altogether or whether the income-tax department can pro- 
ceed afresh (subject to limitation as to time) on right lines is 
not decided or indicated. The latter course is not precluded 
by the final result of their Lordships’ judgment. 
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NILKANTHA NARAYAN TEWARI v. DEBENDRA NATH Ray, 
(1936) I.L.R. 15 Pat. 363. EE 


‘The Patna High Court stands almost alone in its view 
that the power of'a Hindu father to sell the sons’ shares also 
‘for debts: which are not Avyavaharika is not property of the 
insolvent father vesting in the Receiver on his adjudication, 
‘under Ss: 28 of the Provincial Insolvency Act; The Court 
holds that it isnot competent to such’ Receiver to sell the sons’ 
shares also, under S. 59 of ‘the Act. Reliance is placed on the 
-well-known decision of the Privy Council in Sat Narain v. 
‘Behari Lali. All the other High ‘Courts ate ‘now’ agreed ‘that 
the Privy Council decision does not compel the Courts to take 
‘any such view and is only: an ‘authority for the position that 
the sons’ shares. themselves do not vest in the Receiver. The 
‘question is very fully discussed particularly in the following 
‘Full Bench ° ‘decisions, T. S.' Seetharama Chettiar v. Official 
‘Receiver, Tanjore2, Anand Prakash v. Narain Das Dori Lals 
“and Siddheshwar Nath v. Deokali Din Vakil4. These decisions 
are no doubt referred to but the’ arguments ‘therein contained 
are not met and no attempt even is made for that purpose, 
the Court merely observing that they all proceed on an 
unfounded assumption that the Receiver stands in the place of 
the insolvent father in respect of the exercise of the power in 
question. This hardly does justice to the full and elaborate 
reasoning in the Full Bench judgments and the criticism is not 
justified. On the other hand the judges in the decision under 
review merely reiterate the observations of the Judicial 
Committee in Sat Narain’s case1 which, it has been pointed 
out several times, does not deal with the present question. 
The expression ‘the whole property of the insolvent’ in 
S. 28 is comprehensive enough to include the father’s power 
to sell the sons’ shares and S. 59 does not authorise a 
sale as the only method of realising the property of the 
debtor. We venture to think that the decision requires 
reconsideration by a Full Bench. ` It may be pointed out that 
the earlier decision in Chairman, District Board, Monghyr v, 
Sheoduti Singh’ which lays down the contrary view is wrongly 








1. (1924) 47 M.L.J. 857: L.R. 52 I.A. 22: LL.R. 6 Lah. 1 (P.C.). 
2. (1926) 51 M.L.J. 269: I.L.R. 49 Mad. 849 (F.B.). 
3. (1930) I.L.R. 53 All, 239. 4, (1933) LL.R. 9 Luck. 304. 
„5. (1926) LLR. 5 Pat. 476. 
NIC be 
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distinguished in the present judgment as a decision prior to the 


Privy Council decision and hence not binding on the Court. 
As.a matter of fact the decision is a later one, though refer- 


_ence is made therein only to the. Full Bench judgment of the 


Lahore Court which was upset by the Privy Council decision 


on the other point of the sons’ shares themselves not vesting in 
the Receiver. It is not desirable that on a matter like this the 
‘High Courts should speak differently and we should have 
.thought that apart from all other considerations this was 
eminently a matter where the preponderance of judicial opinion 


pointing to one view only the same should have been accepted 


-by the Patna Court also. It may be pointed out that so far as 


the Presidency Towns Insolvency Act is concerned S. 52 of 
the Act will vest the power in the Official Assignee. The recent 


. Privy: Council decision in Sat Narain v, Sri Kishen Das}, 
‘settles the point definitely. It can hardly be that the law is 
different with regard to moffusil insolvencies, notwithstanding 
-the absence of a section ‘corresponding to S. 52.of the Presi- 


dency Towns Insolvency Act. 


1, (1936) 44 L.W, 417 (P.Q). 
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Suiva NARAYAN JAFA v. JUDGES OF THE HicH COURT oF 
ALLAHABAD, (1936) 71 M.L.J. 631: I.L.R. 58 All. 307 (P.C:). 
In this case, the High Court had convicted an advocate of 
professional misconduct in certifying that he had received the 
fee. The Privy Council is clear that the rule of the Allahabad 
High Court which requires a certificate from the Legal Practi- 
` tioner certifying the amount of the fee actually paid to him is 
not satisfied where he has only a pronote for the. amount. 
Here, in Madras, an explanation is added to the rule making 
this point clear. In this case, the Advocate had received 
only a pronote for his fee. But the fact that the receipt was 
‘only in the way of a pronote appeared -in the certificate 
itself and the District Judge before whom the certificate 
was filed, had thought that it was all right and had directed 
the inclusion’ of the amount in the decree as costs. In the 
circumstances, the Bar Council tribunal had reported in. 
favour of the Advocate that his conduct was the result of 
‘an honest mistake as to the interpretation of the rule. 
The High Court thought otherwise. The Privy Council 
differed from the High Court and held that the entry of the 
amount in the certificate was due to a wrong belief honestly 
entertained by the Advocate.as to the law relating to the 
matter and apparently shared by many other persons and 
in the circumstances the charge of misconduct could not be 
sustained. 7 
Thus it is clear that a bona fide error of law is a defence 
on an inquiry as to professional misconduct which it would not 
be in an ordinary criminal case. The gravamen of the charge 
being the moral turpitude in the act, a bona fide error of law 
which excludes such a moral turpitude is necessarily a defence. 
Even a conviction on a criminal charge entails disbarment 
only when it involves a moral turpitude. i 





VENKATARAMANA Rao v. Arra Rao, (1936) 70 M. L.J: 
378: L.R. 63 I.A. 169: I.L.R. 59 Mad. 539 (P.C.). 

Many kinds of irregularities in registration have been 
held to be covered by S. 87 of the Registration Act. The parti- 
cular kind of irregularity, viz., registration at a place where a 
part of the property ostensibly included in the document but 
in fact not intended to pass is situate, has been held incurable. 
All attempts of the High Courts to get round or modify the 
rigour of the rule have been frustrated by the Privy Council. 
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The result seems to be a little regrettable as the irregularity is 
not likely to mislead any intending purchaser because S. 65 
requires in all such cases a copy of the document to be sent to 
the places where the other parts of the property are situate. In 
this case, along with the property intended to be sold, a yard 
of land situated in another sub-district was included. The 
purchaser had no use for it, he did not take possession of it, a 
neighbouring owner built on it and the title of the vendor, also, 
was doubtful. In the circumstances, their Lordships held that 
there was no real intention to convey the property and its 
inclusion for purpose of registration was a fraud upon the 
registration law and vitiated registration. Harendra Lal 
Roy Chowdhuri v. Hari Dasi Debi! was the ċase of inclusion 
of a fictitious non-existent item. Biswanath Prasad v. Chandra 
Narayan Chowdhury2, was a case of imperfect title in the 
vendor leading to the inference that the property was not 
intended to be conveyed. Collector of Gorakhpur v. Ram 
Sundar Mal was a case in which there was no doubt as to 
either the existence of the property or the title of the vendor. 
According to their Lordships, the land in that case could not 
have become an effective subject of enjoyment or occupation 
by the purchaser and the rule as to fictitious entry of land was 
satisfied if the deed did not relate to a specified property for 
any effective purpose of enjoyment or use. The criterion 
according to their Lordships is whether upon the facts esta- 
blished the partie3 intended this one yard of land to pass under 
the deed. The motive may be immaterial if the requirements 
of the law have been complied with; but of this, the intention 
is critical. f 

There was a claim made in that view for the restoration 
of the benefit received, viz., the purchase money (the alienation 
was by the guardian of a minor). Their Lordships repelled it 
on the ground that there was no proof that the minor had 
received the benefit of the payment. 


From these very cases, it is perfectly clear that neither 
the defect in the title of the vendor nor the fact that the 
vendor did not take possession nor the fact that the property is 
small is a ground for holding registration bad unless these 





1. (1914) 27 M.L.J. 80: L.R. 41 LA. 110: I.L.R. 41 Cal. 972 (P.C.). | 
2.. (1921) 40 M.L.J. 489: L.R. 48 LA. 127: LL.R. 48 Cal. 509 (P.C.). 
3. (1934) 67 M.L.J. 274: L.R. 61 I.A. 286:1.L.R, 56 All. 468 (P.C,), 
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circumstances are strong enough to persuade the Court to hold 
that no sale was really intended of the property included. 





Cuora Raya SAHEB v. SUNDARAM Azyar, (1936) 71 M. 
L.J. 41: L.R. 63 LA. 224: 1.L.R. 59 Mad. 633 (P.C.). 

This was an appeal from the judgment of the Madras 
High Court in the Tanjore case. The judgment of the High 
Court covered a wide ground. But the only point that is con- 
sidered by the Privy Council, is the question of construction 
of the Government grant. The grant was in these terms “the 
estate will be made over to the senior widow who will have the 
management and the control of the property and it will be her 
duty to provide in a suitable manner for the participative 
enjoyment of the estate in question by the other widows, her 
co-heirs. On the death of the last surviving widow the daughter 
of the late Raja, or failing her the next heirs of the late Raja, 
if any, will inherit the property.” The daughter died before the 
last widow and the question was whether the daughter’s heirs 
succeeded or the heirs of the Raja and if the latter whether the 
adopted son and the illegitimate sons were entitled to come in. 
In Jijoytamba Bayi Saiba v. Kamakshi Bayt Saibal, the adopted 
son was held not entitled to have possession of the estate as 
against the widows. The adopted son and the illegitimate sons 
being entitled to succeed under the ordinary law, prior to the 
widow and the daughter, could they come in under the desig- 
nation, “next heirs”, failing the daughter? Their Lordships held 
on the language of the grant that the estate did not vest in the 
daughter until she survived the widows and the words “failing 
her” meant failing her surviving at death of the last widow, 
and next heirs in the context meant the nearest heirs of the 
Raja when the succession opened. The daughter came in as a 
named heir and the gift to her did not affect the legal order of 
succession denoted by the words “next heirs”. The very 
circumstances from which the widows and daughters were 
preferred, their Lordships held, negatived the possibility of 
construing the unqualified words of the grant as excluding 
them. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrRESENT:—MR. Justice RAMESAM AND MR. JUSTICE 
STONE. 


Ulagalum Perumal Sethurayar 
and others .. Appellants* (Defendants 1 and 
4 to 14 and 7th Defen- 


dants L. Rs.) 
v 


Rani Subbalakshmi Nachiar.. Respondent (Plaintiff). 


Hindu Law—Impartible estate—Zamindar by setilement deed granting 
Zamindari to an younger son absolutely—Other sons alive at the time of the 
setilement—Whether grantee gotan absolute right in the estate—Property on 
the death of the'grantee whether devolving by succession or survivorship. 


A Zamindar on the 29th of May, (that is) four days before the coming 
into force of the Impartible Estates Act of 1902, executed a deed of settle- 
ment by which after reciting that he was desirous that his elder son 
K. Kotilinga should not succeed to the properties, and after creating a life 
interest in his own favour, proceeded to provide “subject to the 
said estate for life, the settlor doth hereby grant the scheduled properties 
absolutely to the child of which his wife Thanga Pandichi alias Chittara 
Vadivu Nachiar, herein after referred to as Thanga Pandichi is now 
enceinte, if such child is born alive anda male, provided that in case the said 
child is not born alive and a male the scheduled Properties shall vest abso- 
lutely in and are hereby granted to the said Thanga Pandichi, provided also 
that if the said child being born alive and a male dies before the settlor with- 
out leaving male issue actually surviving him (the said child) the scheduled 
properties shall then be divested from the said child and shall vest in and are 
hereby granted to the said Thanga Pandichi absolutely as her own. ig fon 
The settlor doth hereby also. provide that if-the said Thanga Pandichi 
shall die without leaving any lineal male descendant born to her of the settlor 
her surviving the scheduled properties if vested in her under the provisions 
hereof aforesaid shall then be divested from her and shall vest in and are 
hereby granted to Sivanantha Perumal Sethurayar, the brother’s son of the 
settlor absolutely”. 


* Appeal No. 277 of 1931. . 19th March, 1935, 


Ulagalum 
Perumal 
Sethu- 
rayar 
v. 
Subba- 
lakshmi 
Nachiar. 


Ulagalum 
Perumal 
Sethu- 
rayar 


v. 
Subba- 

lakshmi 

Nachiar. 
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A son was born to him of his second wife (Thanga Pandichi) on the 
13th August, 1902. Afterwards the second wife died. The Zamindar married 
a third wife and got by her a son (first defendant). Meanwhile the eldest son 
died. On the 4th March, 1907, the Zamindar died and the estate was taken 
charge of by the Court of Wards during the minority of the two sons. In 1923 
the second wife’s son got the estate as soon as he attained majority. In 1929 
he died leaving his wife, the plaintiff. The Collector recognising the first 
defendant as the heir, referred the plaintiff to a suit to recover possession of 
the. Zamindari. On. the.questions whether the plaintiff’s husband took the 
Zamindari absolutely and whether the plaintiff succeeded to her husband, 


Held, that if the holder of an impartible estate had an absolute right of 
alienation inter vivos or by will according to the decisions in Sartaj Kuari v. 
Deoraj Kuari, (1888) L.R. 15 I.A. 51: LL.R 10 All. 272 (P.C.) and Rama- 
krishna Rao v. Court of Wards, (1899) L.R. 26 I.A. 83: I.L.R. 22 Mad. 383 : 
9 M.L.J. (Sup.) 1 (P.C.), then one had only to follow the logical effect of 
those decisions and-to hold that the alienee took the property as absolute 
property, that is, ds self-acquired ‘property, and not jointly with ‘other 
members of the joint’. family of.which the donor -himself and others were 
members. = . 

In the present case the donor’s second wife’s son having got the property 
absolutely as separate property by an alienation of the donor, his heir was to 
be, sought on the footitig’ of its being. his separate property and not on the 
footing that he held-itas a member of the joint family even in the limited - 
sense in which an impartible property held by a single holder can be said to 
belong to the joint family. That being so, the property could not go by 
survivorship to the first defendant but would descend by succession to the 
plaintiff. ooo. ol, as ao 

. Konammal v. Annadana, (1927) I.L.R. 51 Mad. 189 (P.C.), Venkayammah 
v: Boochia Venkondora, (1870) 13 M.I.A. 333 and Naraganti Achammagaru 
v. Venkatachella Nayanivaru, (1881) I.L.R. 4 Mad. 250, distinguished. 

To say that where the alienee is a:member of the family of the donor he 
must hold it only as,a member of.the joint family, is really to imposea 
restriction on the full power of alienationas recognised by the decisions of 
the Judicial. Committee above mentioned. If the donor has a full power of 
alienation, the immediate result of. the alienation is that the alienee gets an 
absolute property. It is another thing to say that he afterwards threw it into 
thé common stock or dealt with it as joint family property.: Such subsequent 
conduct of the alienee is a different matter. 


An impartible estate goes by survivorship. to the other members of the 
family only if at the ‘time the succession opens it is held as the property of 
the -joint. family, the other members having no right of enjoyment-nor the 
right of interdicting alienation but a right of maintenance limited. only, to.the 
son ofthe Zamindar and waiting for the chance of succession on the basis of 
joint family, Rama Rao v. Rajah of, Pittapur, (1918) I.L.R. 41 Mad.778: 
45 I:A. 148: 35 M.L.J. 392 (P.C.). Such a.chance of succession may not be 
properly described as a mere spes successionis, Shibaprasad S ingh_v. Prayag- 


kumari Debee, (1931) L.L.R. 59 Cal, 1399 at 1413 (P.C.). an 


- But ‘the impartible estate. will not go by survivorship - to another male 
member if at the time when the succession opens it is not held as joint pro- 
perty even in the sense described above but is held only as the separate 
property of the.propositus. Such cases can occur either by renunciation or by 
partition in which the Zamindari is also taken into account or by. some 
equivalent transaction, Vadrevu Ranganayakamma v. Vadrevu Bulli Ramaiya, 
(1879):5 C:L.R. 439; Gurusami Pandiyan v. Pandia C hinna. Thambiar, (1920), 
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39. MIL.J../529: 'IL.R, 44 Mad:1; Tara Kumari v. Chathurbhuj Narayan 
Singh, (1915) LL.R. 42 Cal. 1179: 42 LA, 192: 29 M.L,J. 371 (P,C.), and Murli 
v, Ghammar, (1928) I.L.R. 51 All. 61, 

‘Appeal against the decree of the’ Coit of the Subordinate 
Judge of Tinnevelly in O.. S. No. 93 of 1929.. oe 
oi TR, V enkatrama Sastri and Ke y: Ramachandra Aigar | for 
appellant.: —In order that the, first defendant may win he, must 
establish _ that the éstate in the hands of Meenakshisundaia was 
joint as between him, ‘and the first defendant. That’ would be 
established if either of’ two, propositions ‘is established. (i) The 
intention of the settlor was that estate should retain ‘the character 
of joint family property which it had i in his’ own: hands. : (iy Apart 
from any question of the’ intention, ‘the’ law renders such ‘property 
in m hands of a member ofa joint family, co-parcenary- property. 

The law relating to impartible estates up to the year 1888 
aces treated it as ordinary coparcenary property subject to 
the incident of impartibility and inalienabillity, Sartaj Kuari 
v. Deoraj Kuari! and Ramakrishna Rao v. Court of 
‘Wards? constituted a -departure—the- line of cases ‘up: to 
‘Rama Rao v. Rajah of Pittapur3, referred to: Théere are later 
cases which while affirming the absolute right of -the holder‘to 
alienate inter vivos or by will; affirmed the existence of a 
coparcenary for the purpose of succession. This: is a-casé. of 
‘supersession as in Konammal v. Annadana4 and there is no break 
in the coparcenary character of the. property» . 

. Ramesam, J.—But there it. was mot a case of alienation, a 
hostile act—but a family arrangement. » 28 ted 
-© ‘The fact that the alienation in this case is to a merhber ofthe 
coparcenary does make a difference. The father—the head of the 
family—here makes only an arrangement for the:succession-to the 
Zemindari. The fact: that he supersedes the next heir is really 
irrelevant. The only way in which junior members are put out of 
succession—after Konammal v. Annadana Jadaya ‘Gounder4 
and Collector of Gorakhpur v. Ram. Sundar Mals-—is by renuncia- 
tion on their part.- No holder of an Impartible Zemindari can by 
any unilateral act of his get rid of ‘the birth-rjght of the junior 
‘members, Two questions arise for consideration, and- cap, be 
formulated as follows. 1. Has the holder power to get rid of- the 
co-parcenary rights of other members. .2. . Has he done so: here; F 

Ramesam, J., “referred to Annadana _Jadaya. Gounder. v 
Konammale, 
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Ae oh; a R56 All 4684P. C): 


: (1888) L.R. 15 I.A. 51: 
2` a8 ER: 26 I.A. 83: LL.R. 
3. (1918) 35 M.L.J. 392: 4 
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(1922) "1. 
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T. R. V. Sastri,—I am not contending that a Zemindari 
cannot be self acquired property. 

Stone, J—-The eldest son who is a coparcener is cut out and 
the widow who is not a coparcener gets the property absolutely. 

T. R. V. Sastrii—The widow taking the property does not 
disrupt the coparcenery see Baijnath Prasad Singh v. Tej Bali 
Singhi. Moreover even assuming that it does, the contingency in 
which alone she would take the estate has not happened. My 
point is that by an unilateral expression of opinion the holder of 
an estate cannot convert the property into separate property. 

Stone, J—There might be no severance in the family—only 
the family has been deprived of the estate. 

_ T., R.V. Sastri—This settlement deed on the other hand 
recognises that the estate is still the property of the joint family 
and provides maintenance for them—even to Kotilinga, the 
superseded son. An alienation to'a member of the family leaves 
the family intact and the property would still belong to the family, 
Subramania Pandia Chokka Talavar v. Sivasubramania Pillai2, 
referred to; One line becoming extinct, the other line will step in 
Siree Rajah Yanumula Venkayammah v. Venkondore’ and Nara- 
ganti Achammagaru v. Nayanivarut. In Konammal v. Annadanad 
a junior son was given the property in preference to a senior. 

On the question of construction—if the gift had been to 
Meenakshisundara simpliciter, and there had been no subsequent 
clauses, it would be clear that he would hold the Zamin only as 
coparcener with the first defendant. The mere fact that the settlor 
proceeded to superadd other clauses in contingencies which did 
not happen cannot lead to a different result. 


Ramesam, J—Narganti Achammagaru v. Nayanivaru4 was a 
case of family arrangement. 

T. R.V. Sastri.—Referred to Chengama Nayudu v. Munisami 
Nayudué and dwelt on the analogy of the rights of the after-born 
son. The settlement deed is akin toa partition— and the father 
reserved no share that would be transmissible to his after-born 
son who would be a coparcener with him, the after-born son’s 
rights in the joint property are unaffected, and in the case of 
ordinary partible property can demand a partition. In the case of 
impartible property, he can claim to succeed. Under the Hindu 
Law texts the estate in the hands of the plaintiff’s husband was 





1. (1921) 40 M.L.J. 387: L.R. 48 I.A. 195: I.L.R. 43 All; 228 (P.C.). 
2. (1894) I.L.R. 17 Mad. 317, 325 at 331: 4 M.L.J. 152. 
3. (1879) 13 M.I.A. 333. 4. (1881) I.L.R.4 Mad. 250. 
5. (1927) 54 M.L.J. 504: L. R. 55 LA. 114: I.L.R. 51 Mad, 189 (P.C.). 
6. (1896) ILL.R. 20 Mad, 75, 
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ancestral or joint family property. This was acquired with detri- 
ment to the paternal estate—and this is coparcenery property in 
which the rights of other coparceners cannot be cut out. 


Ramesam, J—How do you reconcile your statement of the 
Law with Sartaj Kuari v. Deoraj Kuaril, 

T. R. V. SastriSartaj Kuari v. Deoraj Kuaril deals with the 
powers of the proprietor. It does not determine the nature of the 
estate in the hands of the donee. If family property is expended 
and property acquired, the latter appertains to the joint family. 
Mulla’s Hindu Law S. 310. If property is given by a father toa 
son, it is still ancestral and joint family property quoad the donee 
and his children, born and unborn. In an ordinary joint family, with 
partible property by reason of the present rights, the coparceners 
could interdict alienations. In the earlier cases the view was held 
that even with regard to impartible estates, the other co-parcener 
had such rights. But Sartaj Kuari v. Deoraj Kuaril, Ramakrishna 
Rao v. Court of Wards? and Rama Rao v. Rajah of Pithapurs 
started a new line and made the right to interdict alienation depend 
on the right to demand a partition. But Baijnath Prasad Singh v. 
Tej Bali Singh’ recognised the existence of a real co-parcenary in 
an impartible estate. An impartible estate if transferred to a 
stranger becomes partible but if to a member entitled not next in 
succession retains its impartible character. Mitakshara Ch. IV 
1 and 2 referred to. 

Ramesam, J.—The property in this case is more akin to that 
of self-acquired property. 

T. R. V. SastriitMere impartibility does not’ of itself make 
the property separate. Others have real rights in the property 
though not capable of immediate enforcement. What a son 
acquires by a gift from his father, even though the property be the 
self-acquired property of the father the property is ‘ancestral pro- 
perty’. See Raman v. Secretary of State for India in Councils 
Janakiram Chetty v. Nagamoney Mudaliar6 Goswami Gordhan 
Lalji Maharaj v. Bhishambar Nath’: 

Ramesam, J.—Referred to Lalji Maharaj v. Bhishambar Naths. 
—When you give to one of the sons, you don’t give to a Mitak- 
shara heir. 








1, (1888) L.R. 15 I.A. 51: I.L.R. 10 All. 272 (P.C.). 
2. (1899) L.R. 26 I.A. 83: I.L.R. 22 Mad. 383: 9 M.L.J. (Sup,) 1 (P.C.). 
3. (1918) L.R. 45 I.A. 148: 1.L.R. 41 Mad. 778: 35 M.L.J. 392 (P.C.). 
4. (1921) 40 M L.J. 387: I.L.R. 43 All. 228: L.R. 48 I.A. 195. 
5. (1900) I.L.R. 24 Mad. 427 at 429: 11 M.L.J. 315, 
6. (1925) I.L.R. 49 Mad. 98: 50 M.L.J. 413. 
7, (1927) LL.R, 49 All. 597 at 605. 8. (1927) LL.R. 49 All, 597, 
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‘Who are’ the other members of the co-parcenary after the date 
of the settlement? The father is not there, the first son is.not there, 
can there be'a gift-to such a truncated co-parcenary? ' 

£ T. Ro V. Sastri—K. Kotilinga, the child, a cousin of the 
settlor, and the settlor himself would,.form . the co-parcenary. 
‘There cannot bea gift. to atruncated joint family. But.here the 
son-by reason of the law, takes it as joint. family property. eS 
The: Advocate-General (Sir A:.Krishnaswami Aiyar) with him 

S. Srinivasa Aiyangar, A. Swaminatha Aiyar, N. Rajagopala 


Aiyangar,, K. R. Venkatarama Aiyar and K. R.:R. SE apr 
‘Respondent. . Y 


The first question is whether the Zamindar, had on the date 


‘of: the settlement a power ‘to make an alienation of the 


‘Zamindari, under the decision in Sartaj Kuari v. Deoraj Kuaril 


‘and’ Rama Rao v. Court of :Wards2, Protap Chandra: Deo 


v. ` Jagadish . Chandra: Deo3 and Collector of Gorakhpur v. 
Ram Sundar -Mals and whether any disability -is to be read 
into his powers of alienation in favour of a member of the 
-family. It is conceded, that if the property was alienated in 
‘favour of a stranger, the family would have no claim to it, “not 
‘being in a position to’ interdict the alienation. Does it make any 
-difference becausé- the alienée happens to be amember.of the 
family.: The logical result of the-Sartajkuari and the Pittapur 
cases is that the alienee takes the gift as his self- -acquired pro- 
perty; For purposes of alienation an impartible estate is in the 
same position as separate and self-acquired property. _The Privy 
Council have stated in Stree Rajah Yanumala Venkayammah v. 
Venkondora’ that when there is grant by a person competent to 
grant a legal title the estate in the hands of the donee is his self- 
acquired property. In Shibaprasad Singh v. Prayagkumari Debees’ 
they say that for purposes of alienation impartible property. is 
clothed with the incidents of self- -acquired and separate property. 
In the hands of a donee it is self-acquired property,, Katama 
Natchiar v. Srimut Rajah Moottoo Viyaya- Raghunadha Bodha 
Goorooswamy Peria Odaya Taveri. The confiscation and regrant 
‘cases are direct authorities for that position, Pertab Sahee v. 
“Rajender Pertab Sahee8; the fact that the donee isa member of 
the family might be a motive for his selection but does not affect 


ong a es a SS 


' (1888) L.R. 15 I.A. 51: LL.R. 10 All. 272 (P.C.). 
2. 180) LR 26.1.A. 83: I.L.R. 22 Mad., 383:9 M.L.J. (Sup.) 1 (P.C.). 
. 3. (14927) 53 M.L.J. 30: L.R. 54 I.A. 289: TLR. 54 Cal. 955. 
4. (1934) 67 M. L. J. 274: LL.R. 56 All. 468: L.R. 61 I.A. vi 
© +. + 5u (1870) 13 M.I.A, 333-p. 341. 
6, (1931) 63° M.L.J. 196: L-R. 59 LA. 331: 1.L.R. 59 Cal. 1399 p. 1413, 
7. (1863) 9 MGLA. 539. - -< +8. (1869) 12 M.L:A. Ip. 34. a 
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the tenure. The legal foundation of his right isa grant by those 
who had power to make it or withhold it. Ram Nundun Singh 
v. Janki Koerl, 

The argument based on “detriment to the paternal estate” is 
founded on a fallacy. For the purposes of alienation the imparti- 
ble estate in the hands of the holder must be likened to self-acqui- 
red property in ordinary joint families. Otherwise we should have 
a power of interdiction of alienation which ex concessi does not 
exist in the present class of cases. An alienation to a member of 
the family stands on the same footing as alienation to a stranger ; 
Protab Chundra Deo v. Jagadish Chandra Deo?. If the 
inchoate rights of other co-parceners are destroyed by an 
alienation toa stranger they must be equally destroyed by an 
alienation toa member of the family. Meenakshisundara held 
the property as a fresh stock of descent and the property in his 
hands is clearly self-acquired. Konammal v. Annadhana’ and 
Naraganti Achammagaru v. Nayanivaru3 rest on family arrange- 
ment and not on alienation by the holder. 

~ The argument founded on the texts, does not help the other 
side. What is dealt with there is the position as between the 
donee and his sons, not as between donee and his brothers or other 
collaterals. See Mitakshara Ch. 1V, S. 28 and Ch. V, S. 9, 15-16. 
The property is therefore not subject to partition as between the 
donee and his brother. See Muddan Gopal Thakur v, Ram Buksh 
Pandey the strongest case on the other side which expressly 
draws this distinction. There is therefore no substance in the 
argument that as a matter of law the property should be deemed 
to be joint family property in the hands of Meenakshisundara, 

If it is a question of construction the matter is even clearer. 
The gift is in terms absolute on the face of it not to the nearest 
heir, and the several clauses of defeasance make it as inconsist- 
ent with the existence of a coparcenary as is possible, 

- The Court delivered the following 

’-Jupcments. Ramesam, J.—This is an appeal against the 
decree of the Subordinate Judge of Tinnevelly granting the 
plaintiff possession of the properties mentioned ‘in the plaint 
Schedules: A to C and E and the moveables mentioned in 
Schedule 1 with mesne profits (Schedule D) to be ascertained, 
Schedule A abovementioned consists of the impartible 
Zamindari of Urkad. One S. Kotilingam Sethurayar was the 
Zamindar of Urkad on 2nd June, 1902, when the firs 
1. (1902) L.R. 29 I.A. 178: L.L.R. 29 Cal. 828. -> ` 

2. (1927) 53 M.L.J. 30: L.R. 54 I.À. 289.: I.L.R. 54 Cal. 955. 


3. (1881) 1.L.R, 4-Mad. 250. 4. (1863) 6 W.R. 71. 
5. (2 SEM GS. 5b: 55 LA MIE: 3t MLS? 2.5), 
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Impartible Estates Act was passed. On the 29th May, 1902, 
i.e., four days before the coming into force of the Impartible 
Estates Act of 1902, he executed a deed of settlement (Ex. D). 
At that time he had one son K. Kotilinga Sethurayar by his 
deceased first wife, and had married a second wife who was 
enceinte. Under the deed of settlement (1) he reserved for 
himself the estate for life in the Zamindari (2) he settled the 
Zamindari absolutely on the child to be born by his second 
wife Thanga Pandichi provided the child is born alive and a 
male with a defeasance clause in case the child predeceased 
the settlor without leaving a male issue (3) in case a male 
child was not born alive, the property was to be settled on 
Thanga Pandichi absolutely with a clause of defeasance, in 
case she died without leaving a male issue in favour of his 
brother’s son. He makes a provision for a house worth 
Rs. 2,000 for his eldest son and also provides for his mainten- 
ance at the rate of Rs. 75 per mensem, for his brother’s son at 
the rate of Rs. 125 per mensem, for his mother at the rate of 
Rs. 70 per mensem, for his step grandmother at the rate of 
Rs. 334 per mensem and for his second wife at the rate of 
Rs. 70 per mensem. The document was executed and registered 
at Mylapore, Madras, where he must have gone for legal 
advice in connection with the settling of its terms. A son was 
born on the 13th August, 1902,—Meenakshisundara Vinayaga 
Perumal. Afterwards the second wife died in 1904 in 
child-birth. The Zamindar married a third wife and by her he 
had a son Ulagalum Perumal who was born in June, 1906, and 
who is the first defendant in the suit. Meanwhile the eldest 
son K. Kotlinga died in 1903. It may be mentioned here that 
the Impartible Estates Bill was published on the llith May, 
1902, and the Zamindar executed the deed of settlement in 
anticipation of its being passed into an Act. After the Act his 
power of disposal over the property was very limited as under 
the Impartible Estates Act the position of a Zamindar is 
analogous to that of the manager of a Hindu Joint family or 
that of a Hindu widow. It is also agreed on all hands that the 
motive for the execution of the settlement deed was that he 
conceived a dislike for his eldest son because he entered into a 
marriage against his father’s wishes. The Zamindar died on 
the 7th January, 1907. On the 4th March, 1907, the Court of 
Wards took charge of the estate on behalf of the minor 
Meenakshisundara ,and’ also the guardianship of both the sons, 
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4.e., Meenakshisundara and the first defendant... Aftefwards in 
1923 the estate was handed over to Meenakshisundara when he 
attained majority.. In July, 1929, he died leaving his widow 
Rani, Subbalakshmi Nachiar who is’ the. present. plaintiff. 
Immediately after his death the Collector stated that he would 
recognise the first defendant as the’heir and referred the 
plaintiff to a regular suit. The present suit was filed on the 
first October, 1929, to recover possession of the Zamindari 
(Schedule A) and other. connected properties. Schedule B 
relates to Devasthanams, charities, Kattalais and other endow- 
ments of which the Zamindar for the time being was the 
trustee. Schedule C relates to jewels, ‘silver vessels and other 
‘moveables. Schedule, D relates to mesne profits. The plaint also 
contains an allegation that sometime after Meenakshisundara 
took charge of the estate he and the first defendant entered 
into a partition arrangement dividing the’ partible properties 
under which the properties: in Schedule E fell to the share-of 
Meenakshisundara and the properties in Schedule F to the 
share of the first defendant. Accordingly the plaintiff prayed 
for possession of the properties in Schedule E also. The 
„second defendant who is a cousin of S. Kotilinga was, impleaded 
as he was appointed manager by the last Zamindar under a 


title deed. Defendants 3 to 11 were tenants under rival leases, 


This portion of the suit has been either decided or compromised 
and we have got nothing to do with these defendants in appeal: 
The plaintiff having got a decree as prayed. efor, the first 
defendant files this appeal. His contention was that even if 
Meenakshisundara got a vested remainder in the Zamindari 
under ‘the, deed of settlement (Ex. D)- which-had fallen into 
‘possession on the death of his father, still he took it: only as'a 
member of the joint family and though for purposes of enjoy- 
ment hé was the only person competent to enjoy- the Zamindari 
-on-account of its impartible nature still for purposes of succés- 
‘sion, it is joint property and the next heir has to be chosen, on 
the footing of sticcession -to’ joint, family property, i. e. “le 
contended that the property descended by survivorship to. thé 
first ‘defendant, and not to the plaintiff who would be the heir 
only if the suit property is the separate property of Meenakshi- 
sundara. This contention was negatived by: the Court below 
cand is repeated | before us. j 


. The main point in the Steunienk for.the a as Wad 
by his Advocate Mr: Venkatrama Sastri is that though when 
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impartible property is alienated to a stranger, the stranger 
takes it free of all jointness, i.e., as his separate property, still 
when the alienation is made to a member of the family the 
member takes it as joint family property by reason of its 
character prior to alienation. Almost at the threshold of this 
argument we are met with this anomaly, namely, that if Meen- 
akshisundara took the Zamindari under the settlement as 
joint property, K. Kotilinga and the first defendant would be 
members of the joint family of which Meenakshisundara 
would be the head being the Zamindar and the others would 
be entitled to maintenance only, so that if Kotilinga survived 
Meenakshisundara dying without male issue he would be 
entitled to succeed. But this is the very thing which the 
settlor desired should not happen. According to the contention 
of the appellant, the effect of the settlement is merely to 
supersede K. Kotilinga and to appoint Meenakshisundara as 
the Zamindar in his stead and he relies on instances of such 
supersession of one branch in favour of a junior branch as 
supporting his contention. These instances are (1) Konammal 
y. Annadana}, In that case it appears that when Lakshmanappa 
died in 1822 he was succeeded by the second son though the 
eldest son was living. What happened then was described as 


‘a relinquishment by Lakshmanappa to this second son because 


the eldest son was of weak intellect and his son was an infant. 
The Courts found as a fact that by an arrangement between 
the Poligar*and the adult members of his family the 
Paliyam was transferred to the second.son Annadana and 
that information of this was given to the Revenue Officials 
and was recorded by them. (Vide page 197). (2) a 
similar supersession of an elder by the second line and 
later on of the younger line by the elder line in Naraganti 
Achammagaru v. Venkatachala Nayanivaru2 and Sri Rajah 
Yanumula Venkayamah v. Sree Rajah Yanumula Boochia 
Venkondora.8 It appears in that case the fifth Mansubdar 
Malappa Dhora fell out with his overlord. Thereupon Bapan 
Dhora turned out the said Malappa Dhora and took possession 
of the estate as the sixth Mansubdar. But it was held that 
Bapan Dhora took the estate on behalf of the rest of the 
undivided family. Now it appears that in the first and third 








1. (1927) L.R. 55 1.A..114: 54 M.L.J. 504: I.L.R. 51 Mad. 189 (P.C.). 
2. (1881) I.L.R. 4 Mad. 250. 3. (1870) 13 M.I.A. 333. 
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of the above cases there is no document evidencing the transac- 
tion and the Courts inferred from the particular facts that a 
line was superseded or the Mansubdar was expelled with the 
result that the Zamindar in the. first of the cases took it as 
head of the joint family and, in the second case, of the rest of 
the family other than Mallappa Dhora. In the decision in 
Naraganti Achammagaru v. Venkatachalapatht Nayanivarul 
two agreements were produced and it was held that they 
constituted a family arrangement. What was abandoned was 
only a. “ preferential right to the immediate enjoyment of 
the dignity of the Palayagar and actual possession of the 
estate”. It was also observed that there was no evidence of 
any. more extensive abandonment of their rights by the elder 
brothers of Kuppi Naidu (Vide page 261). It must also be 
remembered that at the dates when the incidents in the above 
three cases happened it was supposed that the owner of an 
impartible Zamindari was under the same restrictions in respect 
of the alienation of the Zamindari as the owner of partible 
property, when there are other male members in the family 
such as sons or brothers. It was only in 1888 that the right 
of the holder of animpartible Zamindari to alienate property 
to any person he liked without any justifying necessity was 
recognised. Prior to that date as no Zamindar was conscious 
of any larger power it would be unreasonable to attribute to a 
Zamindar an intention to effect an alienation exceeding his 
powers as they were then supposed to be. The three instances 
on which the appellant relies are therefore in my opinion 
dissimilar to the case before us. In my judgment in the 
case in Annadana v. Konammal? which was (affirmed 
by the Judicial Committee in Konammal v. Annadana’) I 
discussed the facts of each of these cases separately. At 
pages 120 and 121 I discussed the facts of Naraganti Achamma- 
garu v. Venkatachala Nayanivarul and at pages 122 to 1241 
discussed the history of the family in Rajah Yanumula 
Venkayamah v. Sree Rajah Yanumula Boochia Venkondorat 
and it is unnecessary to repeat those observations here. In the 
present case we have got a Zamindar trying to dispose of his 
property in full consciousness of the power of alienation he 





1, (1881) I.L.R. 4 Mad. 250. 2. (1922) 17 L.W. 107. 
3. (1927) 54 M.L.J. 504: L.R.'55°I.A. 114: LL.R. 51 Mad. 189 (P.C.). 
; 4: (1970) 13 M.I.A. 333. 
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possessed according to the decision of the Judicial Committee in 
Sartaj Kuari v..Deoraj Kuri! which was followed up by the deci- 
sion in Sri Raja Rao Venkata Surya Mahipatht Ramakrishna 
Rao Bahadur ‘v. The Court of Wards?, which was a case of a 
will and not of alienation inter vivos. With the full knowledge 
of his power the Zamindar intended to set aside his eldest son 
and for this purpose he executed a deed of settlement Ex. D by 
which he vested the whole property in favour of his second 
son who had at that time existed en véntre sa mere and who 
was the? only:person in whom he.was very much interested. 
He had not at that time married a third wife. It is doubtful 
whether, if the power of the holder of an impartible estate is 
less than the-power of alienation conceded to him by the -deci- 
sions in Sartaj Kuari v. Deoraj Kuari! and Ramakrishna Rao 
v. Court of: Wards? he can set aside one son in favour of 
anothet.except by a family arrangement to which all are con- 
senting parties. The ‘first two of the earlier instances must 
now be regarded merely as cases of family arrangement to 
which the superseded persons were consenting parties, and in 
the third case though: Mallappa Dhora was expelled, Bapan 
Dhora came in only. ‘as the head of the undivided family. 
There was no alienation or other transaction in that case which 
made it possible for one to hold that Bapan Dhoni took the 
erate for himself only. 


A further argument co been addsessed on behalf of the 
appellant in a somewhat different strain—Assuming that S. 
Kotilinga intended to settle the property on Meenakshisundara, 
still-the effect of such-a transaction under the Hindu Law, it is 
contended, would be that Meenakshisundra would take it only 
on behalf of the family independent of the intention of the 
settlor.. ‘For this position Mr; Venkatrama Sastri relies on 
Mitakshara Chapter 1, S. 4. In verse 2 it is said only that 
property acquired by the'co-parcener without detriment to the 
property of his father shall not appertain to the co-heirs; and 
it is argued that in the present case it is the father’s property 
that is given to one of the sons. It is true that. where the pro- 
perty is joint family property the, father may distribute it 
among his sons by any equitable arrangement of his ¢ own but 


E - (188$) L.R. 15: F.A. 51: ILR 10 All, ‘272: (P.C).. 
2. enue 26 I.A. 83: I.L,R. 22 Mad. 383: 9 MLJ. (Šup 1 (P.C). 
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the sons will take it ds ancestral property. But'where the 
property is the father’s self-acquired property and he gives it 
to any one of his sons out of favour it is not clear that the son 
takes it'as ancestral property. The lerarned Advocate-General 
who appeared for the respondent relies on verse 28 of the same 
section which says: 

“ What is obtained through the father’s favour will be subsequently 
declared exempt from partition.” 

' The reference here’ is to verses 13 and 16 of S. 6 (Vide 
Stokes Hindu Law Books). Where a father gives his self- 
acquired property to one of his sons, the question whether he 
takes it as ancestral property or as self-acquired property as 
between himself and his sons, has been very much discussed in 
a number of cases in India in all the High Courts and the 
point was finally discussed by the Judicial Committee in Lal 
Ram Singh v. Deputy Commissioner of Partabgarh1 the 
conflict between the decisions of the Indian High Courts was 
noticed. In Muddun Gopal Thakur v. Ram Buksh Pandey? 
and Hazari Mall Babu v. Abaninath Adhurjya8 it was held 
that the property was ancestral. In Madras it was held that 
the father may determine whether it should be ancestral or 
self-acquired but if he does not fairly indicate his wish, it is 
presumed to be ancestral (Vide Tara Chund v. Reeb Ram4 
Nagalingam Pillai v. Ramachandra Thevar5. In Bombay it 
was regarded as self-acquired (Vide Jugmokandas v. Sir 
Mangaldoss Nathubhoyé and Nanabhai v. Achratbait So 
also in Allahabad Parsotam Rao Tantiav. Janki Bais. In 
Rameshar v. Mt. Rukmin9 it was held that it would be 
ancestral. The Judicial Committee after noticing all these 
decisions finally remarked in Lal Ram Singh v. Dy. Commis- 
sioner of Partabgarh} (at p. 605) : f 


“ Their Lordships deem it necessary ioi pronounce upon these points. It 
may be that some day this Board will have to decide between the conflicting 
decisions of the Indian High Courts, and it may be that when this time comes 
this Board will prefer to go back to the original text of the Mitakshara and 
put its own construction upon that text. Itis not necessary to do so in this 
case”. 


1. (1923) 47 M.L.J. 260: L.R, 50 I.A. 265: I.L.R. 45 All. 596 (P.C.). 
2. (1863) 6 W.R. 71. 3. (1912) 17 C.W.N. 280. 
4. (1866) 3 M.H.C.R. 50. 
5. (1901) 11.M.L.J. 210: I.L.R. 24 Mad. 429, 
6. (1886) I.L.R. 10 Bom. 528. 7. (1886) I.L.R. 12 Bom..122. .. 
8. (1902) I.L.R. 29 All. 354. . 9. (1911) 14 Oudh. Cases. 244. 
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Now it must be observed that in all the cases which have 
been just mentioned the only question that arose was whether 
the son who got the property from the father holds it as 
ancestral property or as self-acquired property as against his 
own son and not as against a brother or other collateral. 
Even in the earliest of these cases Muddun Gopal v. Ram 
Buksh Pandey! where the matter was somewhat fully discuss- 
ed. It was observed at page 72: 

u it may well be that in property acquired by a man his sons may have 


an interest though mere co-sharers, such as brothers who have not contribut- 
ed in any manner to the acquisition, may not be entitled to participation,” 


And at page 73 it was observed that property distributed 
by a grandfather amongst his sons does not by such gift 
become the self-acquired property of the sons so as to enable 
them to dispose of it without the consent and to the prejudice 
of the grandsons. And in the case in Lal Ram Singh v. Deputy 
Commissioner of Partabgarh® though the decision turned on 
the construction of the Oudh Estates Act the question was 


‘whether in the property of Lachman the plaintiff his son had 


any interest by birth. Now in the present case we are not 
concerned with any such question and it is not necessary to 
decide any such question. In Shibaprasad Singh v. Prayag 
Kumari Debis Sir Dinshah Mulla observes: 


“ To this extent the general law of the Mitakshara has been superseded 
by custom and the imyartible estate though ancestral is clothed with the 
incidents of self-acquired and separate property”. 

It is not suggested that the impartible estate is exactly in 
the position of self-acquired property, but for certain purposes 
(one of which is the matter of alienation) it is clothed with 
the incidents of self-acquired and separate property. There- 
fore looking at it as if it is clothed with the incidents of self- 


„acquired property, when S. Kotilinga settled the Zamindari 


under Exhibit D, upon Meenakshisundara, Meenakshisundara 
took the property absolutely as his own so far as all the 
collaterals are concerned, i.e., his elder brother K. Kotilinga, 
his younger brother the first defendant and his cousin the 
second defendant, they have nothing to do with the property— 
not even the notional joint right useful atleast for purposes of 
succession according to the recent decisions of the Judicial 





f 1. (1863) 6 W.R. 71. 
2. (1923) 47 M.L.J. 260: L.R. 50 LA. 265: I.L.R. 45 All 596 (P.C.), 
3. (1931) 63 M.L,J. 196: L.R. 59 I.A. 331: 1.L.R. 59 Cal. 1399 p. 1413 (P.C.). 
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Committee such as Konammal v. Annadanal Shibaprasad 
Singh v. Prayagkumari Debee? and Collector of Gorakhpur v. 
Ram Sunder Mals. It may be that sucha question would 
have arisen if Meenakshisundara had a son so far as that son 
is concerned. In my opinion therefore the argument based on 
the Mitakshara does not advance the case any further. If the 
holder of an impartible estate has an absolute right of aliena- 
tion inter vivos or by will according to the decisions in Sartaj 
Kuari v. Deoraj Kuarit and Ramakrishna Rao v. Court of 
Wards5 then one has only to follow the logical effect of these 
decisions and to hold that the alienee takes the property as 
absolute property, t.e., as self-acquired property and not jointly 
with other members of the joint family of which the donor 
himself and others were members. To so hold would be to say 
that the holder of the Zamindari has not an absolute power of 
alienation. The argument is that if the alienee is a stranger 
he would no doubt take an absolute estate but if the alienee is 
a member of the family he would take it only as joint property. 
Now seeing that even a member of a joint family may hold 
property as self-acquired when it is separately acquired, I do 
not see how the fact that the alienee is a member of the family 
can make any difference. To say that where the alienee is a 
member of the family he must hold it only as a member of the 
joint family is to really impose a restriction on the full power 
of alienation as recognised by the decisions of the Judicial 
Committee above mentioned. It imposes a di$ability on the 
holder of the estate and makes it impossible for him to pass an 
absolute estate to a member of the family which is inconsistent 
with the full power of alienation recognised by the decisions. If 
he hasa full power of alienation, the immediate result of the 
alienation is that the alienee gets ‘an absolute property. It is 
another thing to say that he afterwards threw it into the 
common stock or dealt with it as joint family property. Such 
subsequent conduct of the alienee is a different matter. In my 
opinion the alienation itself must pass an absolute estate. 

It was very much pressed upon us that the object of the 
Zamindar was only to cut off K. Kotilinga and not to deprive 
the third son. This is indicated by the fact that the defeasance 





1. (1927) 54 M.L.J. 504: L.R. 55 

2. (1931) 63 M.L.J. 196: L.R. 59 I.A. : LL.R. 59 Cal. 1399 (PC). 

3. (1934) 66 M.L.J. 588: L.R. 61 I.A. 286: LL.R. 56 Gs oS (P.C.). 
4. 88) L.R. 15 I.A. 5 


(18 .1 
5. (1899) L.R. 26 I.A. 83: I.L.R. 22 ‘Mad. 83 : OMIT. SSA 1 (P.C.). 


4: IL.L.R. 51 Mad. 189 (P.C.). 
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clause: in Ex. D; providing that Meenakshisundara’s mother’ 
Thanga Pandichi should take the property if Meenakshisundara- 
dies before the settlor, allows such a defeasance only if. 
Meenakshisnndara dies before the settlor without leaving a male 
issue. No doubt the object of such a clause is that if Meenakshi- 
sundara dies leaving a male issue the document should not 
operate and the vested remainder of Meenakshisundara descends 
to his son.. But this is merely a plain case.. The mere fact that 
the settlor allows the property to go to Meenakshisundara’s son 
gives us no indication that Meenakshisundara’s son gets it by 
survivorship and not by inheritance. It is consistent with either 
alternative. Again it is said that the object of the defeasance 
clause vesting the property in Thanga Pandichi is to make it 
possible for a third son to get the property through her. This 
is true but the very method by which the result is arrived at 
shows. that it cannot be held as joint family property. If the 
property goes, after Meenakshisundara, to his mother and then 
only goes to another son as the heir of the mother it cannot be 
joint family property. Therefore it cannot be said that 
Meenakshisundara himself held it as joint family property. 
Moreover if Thanga Pandichi had:a son and a daughter instead 
of a son only, and in such a case Meenakshisundara died 
without male issue in the life time of the settlor the property 
would be Stridanam in the hands of Thanga Pandichi and then 
it would pass to her daughter in preference to the third son. 
The settlor hdd to risk these consequences because there was 
no means of giving the property direct to the third son after 
Meenakshisundara, no such son being in existence and it being 
impossible for a Hindu according to the then law to make a 
gift in favour.of an unborn person as laid down in the Tagore 
case. .The settlor’s anxiety to supersede K. Kotilinga was so 
strong that he was willing to take the risk of things turning 
out not exactly as one would like. He provided for certain 
contingencies as far as he could and beyond that he left matters 
to take their own course. Again it must be remembered that 


all the contingencies provided for are only in case Meenakshi- 


sundara died during the life’ time of the settlor leaving or 
without leaving a male issue as the case may be. If he 
succeeds. the settlor and enjoys the property and then dies, the 
settlor had -nothing to say-by way of providing for such a 
contingency. . He left the law ‘to take its course. This is of 
course the contingency that has happened. An impartible 
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estate goes by survivorship to the other members of the family 
only if at the time the succession opens it is held as the property 
of the joint family the other members having no right of 
enjoyment nor the right of interdicting alienation but the right 
of maintenance limited only to the son of the Zamindar (Rama 
Rao v. Raja of Pithapur1) and waiting for the chance of 
succession on the basis of joint family. Itis true that such 
chance of succession may not properly be described as a mere 
spes successionis, for here the chance of succession is the 
logical result of a notional interest in the property. In Shiba 
prasad Singh v. Prayag Kumari Debee2, Sir Dinshah Mulla 
observes: 


“Though the other rights which a coparcener acquires by birth in joint 


family property no longer exist, the birth right of the senior member to take . 


by survivorship still remains. Nor is this right a mere spes successionis 
similar to that of a reversioner succeeding on. . . i . . the 
death of a Hindu widow to her husband’s estate. cre is a en which is 
capable of being renounced- and surrendered”. 

But the impartible estate will not go by survivourship to 
another male member if at the time when the succession opens 
it is not held as joint property—even in the sense described 
above but is held only as the separate property of the propositus. 
Such cases can occur either by renunciation or by partition in 
which the Zamindari is also taken into account or by some 
such equivalent transaction. Examples of this are Vadrevu 
Ranganayakamma v. Vadrevu Bulli Ramayya’, Gurusami 
Pandiyan v. Pandia Chinna Thambiart, Tara Kumari v. 
Chathurbuj Narayan Singh’ and Periasami v. Periasamis8. In 

‘the present case Meenakshisundara having got the property 
absolutely as separate property by an alienation of S. Kotilinga, 
his heir is to be sought on the footing of its being his separate 
property and not on the footing that he held it as a member of 
the joint family even in the limited sense in which an impartible 
property held by a single holder can be said to belong to the 
joint family. That being so, the property cannot go by 
survivorship to the first defendant but descends by succession 
to the plaintiff. Moreover if the settlor intended to give the 
vested remainder to Meenakshisundara as joint property up to 





L (19 193 35 M.L.J. 392: L.R. 45 LA. 148: I.L.R. 41 Mad. 778: (P.C.) 
2.  dio3i) 63 M.L.J. 196: L.R. 59 I.A. 331: I.L.R. 59 Cal. 1399 at 1413 (P. C) 
3. (1879) 5 C.L.R.-439 (P.C.) 
4. (1920) 39 M. 
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a certain point of time, namely, the death of Meenakshisundara 
during the lifetime of the settlor without leaving a male issue, 
as contended for by the appellant, it is doubtful whether the 
settlor can make any further dispositions at all. Having given 
it away the property to be held by Meenakshisundara as the 
property of the joint family of which he is the enjoying head, 
how can the settlor at that stage change the character of the 
property and make further dispositions regarding it on the 
footing of its being the separate property of Meenakshisundara 
and introduce a clause of defeasance? The moment Meenakshi- 
sundara dies without leaving a male issue, it will go by 
survivorship to any male member then existing such as 
K. Kottilinga if he had lived on or the present first defendant. 


. The settlor can introduce a clause of defeasance so as to over- 


ride the survivorship only by changing the character in which 
Meenakshisundara would have held up to his death. In the 
first place it is doubtful if he can do so. - In the second place 
there are not words in the settlement showing that at that 
point of time the settlor wanted to impose a change of character 
on the holding of the property by Meenakshisundara. In my 
opinion this last consideration is conclusive on the matter but 
I thought it better, first to discuss the question apart from it. 

It is next argued that there is conduct of Meenakshi- 
sundara which indicates that he held the estate as joint property. 
On this part of the case it is unnecessary to deal with the 
matter at great length. This question is the subject of the 
seventh issue and the Subordinate Judge has dealt with it in 
paragraph 38 of his judgment. It is now said that the 
Zamindar made his brother Diwan and was treating him on 
affectionate terms. This is true, but to hold that acts of affection 
amount to throwing the property into the common stock of the 
joint family is neither logical nor desirable. The only effect 
of Courts loosely holding that such results follow would be to 
make Zamindars treat their relations such as brothers without 
the smallest spark of affection or kindness. No one desires that 
anything that the Courts hold should have such consequences. 
But apart from stich considerations it is impossible to say that 
Meenakshisundara thought that he was holding the Zamindari 
as joint property of himself and his brother from any item of 
conduct that has been brought to our notice. 

Ex. XVI shows that the first defendant was getting some 
maintenance allowance regularly along with the allowance of 
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the Rajah. I do not think any inference should be drawn 
from the fact that these two items are put together and not 
separately. There is no such unmistakable conduct on the part 
of the zamindar as would indicate that he intended that the 
zamindari should be regarded as undivided property. 


I now pass on to the next point which is thé subject of 
the ninth issue namely, whether there was a division of the 
partible properties. First we have got a draft partition deed in 
March, 1924 (Ex. H.). This is in tamil and incomplete as it 
does not state the boundaries and schedules. On the outside 
there are endorsements by the manager M. S. Subramania 
Pillai. One endorsement is dated the 30th May. “Enter 
boundaries and show”. Again in June there is another endorse- 
ment “why not done yet”. Up to this stage the first defen- 
dant is a minor and possibly this was the reason why nothing 
was done. Then we have got a second draft partition deed 
Ex. H. (i) The month and date are not mentioned but the 
year is given—1,100 Andu-showing that it must have been 
drawn up after August 1924. This document seems to be a 
copy of Ex. H because in the body the clause that the 
zamindar should pay Rs. 1000 to the first defendant on the 
30th April, 1924, was repeated without any correction. For 
some reason the document was never registered though a gift 
deed to a sister drawn up at the same time was executed and 
registered. (Ex. XVI). However it appears that some of the 
terms mentioned in Ex. H (1) were carried out. For instance 
we find that Rs. 1000 was deposited in the name of the first 
defendant ina local bank. Ex. L is the ledger page in the 
bank’s accounts in the name of the first defendant Ex. L4 is 
the pass book. There are similar ledger pages in favour of 
the zamindar and Ex. M is his passbook. Later on a sum of 
Rs. 600 is paid into the account to the credit of the first defen- 
dant (Vide Exs. L1 and L4). It is now said that this 
Rs. 600 represents the first defendant’s share of the rent in 
respect of the Periyakulam Pannai lands. Ex. N. is an account 
of the same showing that for February, 1925 Rs. 600 was 
realised as the first defendant’s share (Vide also Ex. N.3.). It 
Shows that for the prior year the first defendant’s share was 
Rs. 506 but there isno such account for the earlier year, 
supporting this statement; nor could there have been any parti- 


tion in February, 1924 when the first defendant was a minor. 
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Afterwards the same amount is again debited and a fixed 
deposit receipt was issued for the whole amount of Rs. 1600 
and interest. This fixed deposit afterwards matured and the 
amount was drawn by the first defendant. Besides the cheque 
for Rs. 600 he seems to have written another cheque for 
Rs. 500 but it was not issued. The first defendant himself 
denies knowledge of any partition. There is no doubt about 
the genuiness of Ex. H, (1) L and N. Series. He also 
denies knowledge of the separate leasing out of his lands. The ' 
first defendant himself would have been just 18 in 1924 and 
1925. Later years, entries in the accounts do not show a 
separate entry of Rs. 600 for the first defendant lands. All 
that can be inferred is that possibly Meenakshisundara and his 
manager conceived the idea of bringing about a partition, got 
a partition deed drafted, made payments amounting to Rs. 1600 
and leased out the lands in different shares. But it does not 
appear that what they did was known to the first defendant. 
The first defendant does not seem to be a party to any act of 
division. Either the Zamindar was unwilling to mention 
to his younger brother his anxiety for a division or the 
Zamindar himself had dropped the idea. If they seriously 
desired to complete it, there was nothing to prevent it. It is. 
said that the draft partition deed (Ex. H1) provides for the 
building of a separate palace for the first defendant but a 
foundation stone seems to have been laid for a house so long 
as January, 1924, when the first defendant was still a minor, 
and afterwards a house seems to have been built at a cost of 
Rs. 12,000. Neither the payments of Rs. 1000 and Rs. 600 nor 
the building of a separate house for him nor the fact that a 
separate bandy and bullocks were allotted to him. (which also 
appears from the evidence) conclusively shows a partition. 
These transactions are consistent with gifts made by the zamin- 
dar to the first defendant on account of affection. Under these 
circumstances I am unable to'agree with the finding of the Sub- 
ordinate Judge that there was a completed partition. It appears 
that the house was actually decreed to the plaintiff. This 
portion of the decree must any how be erroneous on any footing. 
If the house was separately built for him and this is one of the 
items of the division, the first defendant is entitled to the 
house. If there was division, then also the first defendant is 


entitled to it by survivorship. It is conceded. that this portion 
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‘of the decree cannot stand (Sch. A-(ii) itém C). : But on my 
finding that there was no partition the. decree of. the Lower 
‘Court for the whole of the properties in Schedule E as well.as 
‘the house in Sch. A’ II item’C and the properties ‘in Sch: Ito 
‘the written Statement must be vacated and the appeal must be 
‘allowed to this extent. 


: ‘It was suggested in one portion of the argument that we 
might fix the maintenance of the first defendant. - No such 
question was raiséd in‘the Court’ below or in the’ grounds of 
appeal though to save litigation’ the amount might aswell be 
‘fixed now. We cannot do it without the consent of the respon- 
‘dent. : 


The resulti is except as, to the properties in Schedule E the 
appeal is dismissed. The parties will pay and receive propor- 


` tionaté costs throughout. No evidence has been adduced 


regarding items referred to in the memo of objections. It 
is therefore dismissed with costs. 


‘Stone. J.—As regards the facts, the question of the parti- 
ble property, and maintenance I agree with the judgment 
pronounced by my learned brother and have nothing to add. 


On the main question debated:before us the point is one 
of importance, is, as to one part, new, and is. one of difficulty. 
I shall endeavour to state. what I have to say as briefly as 
PDR a : : í 


The settlor, S. Kotilinga er was, at the time of 
the Deed of Settlement Ex. D. (29th May, 1902) possessed of 
the impartible zamindari of Urkad. He was thé senior mem- 
ber of a joint. hindu family which includéd ‘his brother: He 
was married and his wife was enceinte. He had a son K. 
Kotilinga:. It was the ‘primary: purpose of "the settlement to 
‘destroy the. proprietary rights of K. Kotilinga,-who had 
greatly angered his father by a PARE of -Which the father 
oe 


. The wife of the settlor one Thanga Pandichi gave birth 
to a male child Meenakshisundara. She- then died. The 
settlor married again. That wife. gave birth to the first defen- 
dent - who seized the zemindart onthe death of Meenakshi- 
sundara. The widow of. Meenakshisundara now claims. She 
succeeds if-Thanga Pandichi's son'took the: ‘property as self- 
acquired property ‘disentangled. from. all joint family rights for 
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he is then the stock of descent and his brother has no interest 
(subject toa doubt which is derived, from the Mitakshara 
when dealing with gifts by father to son of the father’s self- 
acquired property). The plaintiff loses if Thanga Pandichi’s 
son took the property as successor to his father the settlor, or 
in any way that attracted to the property the joint family 
rights in that property that were attached to it at the time of 
the settlement. 

The matter was presented along two lines; 

(1) It is said that it is to be inferred from the terms of 
the settlement and generally that the settlor did not intend to 
give to Meenakshisundara this estate as self-acquired property ; 

(2) It is said in the alternative that the settlor could not 
in law give to Meenakshisundara alternatively did not give to 
Meenakshisundara this estate as self-acquired property but 
that the estate began as ancestral and remained ancestral while 
in the hands of Meenakshisundara and after, his death passed 
to the person entitled to succeed to the joint family estates #.e., 
to the Defendant. 

As to the settlor’s intention I agree with my learned 
brother and have nothing to add. 

As to the alternative line of argument I agree but have to 
express my reasons slightly differently. 

The exact position occupied in Hindu law by impartible 
estates of this‘type (the history of this zamindari is reviewed 
in Ramalakshmi Ammal v. Sivanatha Perumal Sethurayar1) has 
been considered at length by Lord Dunedin in Baijnath Prasad 
Singh v. Teji Bali Singh2 by my learned brother in Annadana 
Jadaya Gounder v.Konammal8 and by Lord Blanesburgh in Col- 
lector of Gorakpur v. Ramasunder Mals. From the authorities 
there cited it is clear that up to Sartaj Kuari v. Deoraj Kauri5 
apart from Deb Burmono v. B. Thakooré (a case under 
the Dayabhaga System) the following propositions had been 
consistently adhered to so far as Madras is concerned; 

(1) Impartibility does not make the raj separate or self- 
acquired property, 





1, (1872) 14 M. I. A. 570. 
2. (1921) 40 M.L.J. 387: L.R. 48 I.A. 195: LL.R. 43 All, 228 (P.C.). 
3. (1922) 17 L.W. 107 p. 114. 
4. (1934) 66 M.L.J. 588: L.R. 61 I.A. 286: I.L.R. 56 All. 468 (P.C.). 
5. (1888) L.R. 15 I.A. 51: I.L.R. 10 All, 272 (P.C.). 
6. (1869) 12 M. I. A. 523. 
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(2) an impartible raj may be self-acquired or may be 
' joint. 

(3) If the raj be joint succession will go to that class to 
whom it would go under the ordinary Hindu law but it will 
then become necessary to choose from that class one who will 
possess for himself alone. 


(4) Though the person chosen will possess for himself 
alone the joint family will have tights, viz., (a) a right to 
have the heirs, failing direct descendants, chosen from it, and 
it alone, according to the Mitakshara scheme of succession as 
modified*by the nature of impartibility, (b) a right of main- 
tenance. 


By Sartaj Kuari v. Deoraj Kuari! an important change 
was made. That decision has been criticised in India and 
elsewhere. It is, however, not merely binding on us but, as was 
stated in Collector of Gorakhpur v, Ramsundar Mal? has been 
in force so long that it cannot now be disturbed. Sartaj’s case 
decided directly that the holder of the zamin can alienate the 
impartible property to a stranger without necessity and the 
alienation cannot be challenged by a member of the family. 
The foundation of that decision appears to be that in an im- 
partible zamin there is no right to partition i.e., the junior 
members cannot as in the case of an ordinary hindu family, 
demand a division of property. The inalienability (save for 
Proper cause) of joint family property is founded on the 
interest in the property possessed at all times by junior mem- 
bers, an interest which crystallizes out into possession on 
partition, which partition the junior members can always 
demand. If there is no power to demand a partition this 
reason for inalienability disappears and therefore in the case of 


an impartible property the holder of the zamin can alienate at 
any time. 


It might, of course, have been thought this inroad upon 
the normal right to partition created by custom in the case of 
impartible estates was not merely in the interest of the holder 
of the zamin but was derived from the very nature of the case 
which imposed an equal obstacle in the way of the holder of 
the zamin compelling separation by unilateral act.. 


oo 


1. (1888) L.R. 15 LA, 51: LL.R. 10 All. 272 (P,C.). 
2. (1934) 66 M.L.J. 588: L,R. 61 I.A. 286: I:L.R. 56 All. 468 (P.C.). 
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To make clear this point it is necessary. to observe that the 
quality of impartibility is derived, at least in this case, . from ` 
family custom. The custom arose in drder‘to keep in’ tact, in 
olden days for military or other. reasons, the family. estates. 
Had the general law applied, untrammelled by custom, as the 
years passed the estates would have been broket’ up either on 


succession or by partition. Custom stopped this in the case of 


succession by selecting one only out of the class entitled, by 
the general law, all equally to succeed. In the case of partition 
it was avoided (1) by saying to the zamindar: nos 


“You may not by giving notice cause a partition for ‘to permit you, who 


‘solely enjoy, to-give such a notice, and thereby effect a separation, would be 


to allow you, by your unilateral act, to destroy those rights of succession and 
of maintenance which the j Junior members n of this. joint family, have | or may 
hereafter have”, \ . ; - 

(2) by saying to the junior members: 


“ You may not demand partition of the holder for iti is the castor ‘that 
he alone shall enjoy the whole and this custom would be broken if at any 


moment you could claim a share in the enjoyment”. 


But though the law prevented either side from compelling 
a separation or a partition, partition or separation was never 


impossible. Some of the cases where it can happen are stated 


by my learned brother. in Annadana Jadaya, Gounder v. 


‘Konammali. Family arrangement is one such case, renuncia- 
tion is another. ee 


Thus though it “would appear that the dead undoubtedly 
made by the custom of impartibility into the ordinary right to 
claim severance or partition was made in order to maintain 
intact on one hand the estate without in any way destroying 
the rights of the joint family, this restriction on the right to 
claim partition was made in Satraj Kuari v. Deoraj Kuari? the 


premises that led to the conclusion that the zamindar could 


‘alienate the whole estate toa stranger. The effect was to 
empower the holder by his unilateral act to effect a partition 
not. of: the’ family, which - remained ‘joint, but ‘of the 
family property, which became wholly free from the ‘tights 
hitherto: possessed’-by the joint family (apart from | statutory 
provisions ‘such as “S.- 39 of -the Transfer of: Property 
Act). -For-those rights did not, as régards maintenance, avail 
against a rengit (second Pittapur case; ‘Raja Rama’ ‘Rao’ v. 





(4922) 17L.W. 107. 
ae *Cige8y 1 ik ig All. 272: LR, 1S LA. ST (P.C)C z 
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Raja of Pittapurl and as regards succession, did not continue 
effectively to exist, for the family had now no impartible 
property to which to succeed. For all practical purposes it is 
said Sartaj Kuari v. Deoraj Kuari? enables the holder to do 
everything he could do had he been allowed to give a unilateral 
notice of separation. That would have enabled him to go 
away from the family carrying-the estates with him; aliena- 
tion to a stranger does not enable him to go away from the 
family but it takes all the property away from the family. 


Subsequent to Sartaj Kuari v. Deoraj Kuari2 and the 
cases following that case a new chain of cases commences with 
Baijnath Prasad Singh v. Tej Bali Singh3. That decision 
makes it clear that, despite Satraj Kuari v. Deoraj Kuari? the 
position is now as follows :— 


(1) No partition can be demanded by the junior members, 
on the other hand, no pean can be compelled by the 
holder, 


(2) the right of the junior branch to succeed by survivor- 
‘ship to the raj on the extinction of the senior branch has been 
definitely and emphatically reaffirmed in Collector of Gorakpur 
v. Ram Sundar Mals. The above, I believe, correctly represent 
the major points that emerge from the line of cases ex- 
hhaustively enumerated’ in Annadhana Jadaya Goundar v. 
Konammals, and in the most recent decision of the Privy 
‘Council, Collector of Gorakhpur v. Ram Sundar Male. 

What is fresh in this case is this; What is the position 
when the holder alienates not to a stranger but to a member of 
the joint family? 

Before I endeavour to resolve that question I will mention 
a point urged by the appellant-defendant in order to put it on 
one side. 


It is said that (without conceding that the settlor here is 


in the position, as regards the impartible property, of a person 


holding property as self-acquired) assuming the settlor is in 
the position of a person holding self-acquired property even 
1. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C.). 
2. (1888) I.L.R. 10 All. 272: L.R. 15 I.A. 51 (P,C.) 
3. (1921) 40 M.L.J. 387: L.R. 48 I.A. 195: LL.R. 43 All. 228 (P.C.). 
4. (1934) 66 M.L.J. 588: L.R. 61 I.A. 286: LL.R. 56 All. 468 (P.C.). 
5. (1922) 17 L.W. 107 at p. 127 et seq. 
6. (1935) LL.R. 56 A. 468 at p. 484 et seg (P.C.), 
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then, under the Mitakshara, property given to a son (as here), 
would in the hands of the son, pass as ancestral property; for 
the gift is to the detriment of the family estate. 

The foundation of, and the answer to this argument -will 
be discovered by turning to Muddungopal Thakoor v. Ram 
Baksh Pandeyi. Having quoted from the texts the learned 
Judges there observe: 


“Tt means no more than that property so acquired is exempt from parti- 
tion amongst the brethren”. 


That is, in this case had Meenakshisundara had a son or 
sons it might be a question whether between Meenakshisundara 
and his son or sons it was ancestral. If so as between them it 
would not be exempt from partition (impartibility apart). 
Even that is a matter for doubt. See Lal Ram Singh v. Deputy 
Commissioner of Partabgarh?. But here the defendant is not 
the son of Meenakshisundara but a brother. It follows that 
even accepting Muddungopal Thakoor v. Ram Baksh Pandey! 
the property would under the Mitakshara (impartibility apart) 
have been exempt from partition as regards the defendant. 
That is the defendant could not have claimed a partition 
(impartibility apart) in respect of it, i.e., as against the defen- 
dant. Meenakshisundara could have claimed it as self-acquired 
property not affected by joint family incidents save the incidents 
attaching to the joint family made up of Meenakshisundara 
and his sons. 

Thus the.defendant would fail if the impartible property 
in the hands of the settlor were treated as self-acquired pro- 
perty. A line of authorities was cited to show that it was 
self-acquired property, e.g. Katama Nachiar v. B. G. Tavers, 
Baboo Beer Pertab Sahee v. Maharaj Rajendar Pertab Sahees, 
Ram Nundun Singh v. Janki Koer5 and Balwant Singh v. Rani 
Kishori. But these are cases where the raj had been confiscated 
and regranted. The grantee in such a case starts the line 
afresh, as though there had never been a raj before, whether he 
is a member of the same family or even the same person as the 
former holder. See Stree Rajah Yanumala Venkayama v. 


Sree Rajah Yanumala Boochia Venkondora’. 
ee 
1. (1863) 6 W.R. 71 at 73. 
2. (1923). 47 M.L.J. 260: L.R. 50 I.A. 265: I.L.R. 45 All. 596 at 599 (P.C.} 
3. (1863) 9 M.IA. 539 at 588 (P.C.). 4. (1867) 12 M.I.A. 1 at 33 (P.C.).. 
5. (1902) L.R. 29 I.A. 178: I.L.R. 29 Cal. 828 (P.C.). 
6. (1898) L.R. 25 I.A. 54: LL.R. 20 All. 267 (P.C.). 
7. (1870) 13 M.I.A. 333 at 341 (P.C.). 
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It appears to me that in this case this settlor held this 
impartible estate not as self-acquired property but as ancestral 
property subject to the custom attaching impartibility. That 
left at least two rights in the family which would not have 
been there had his position been that of a person who holds 
self-acquired property, viz., the right of the joint family 
(including the holder’s collaterals) to succeed by survivorship 
and the right of Iior members of the joint family to claim 
maintenance. 

Because a gift by a father of self-acquired property to a 
son would shut out of the donee’s brother it does not follow 
that a gift by a Zamindar of an impartible ancestral Zamin to 
a son shuts out the donee’s brother. 


That result, however, will follow directly if an alienation 
to a stranger and an alienation to a member of the family 
stand on the same footing so as to make the property in the 
hands of the alienee self-acquired property in both cases. 

As Mr. Sastri pointed out a passage in Baijnath Prasad 
Singh v. Tej Bali Singh1, beginning with the words “ turning 
next to the second Pittapur case”, suggests that a different 
result would have been arrived at in that case if the claimant had 
accepted the donee as the father-donor’s son, and that he would 
have had a right to maintenance. If that be so then there 
would appear to be a difference according as the alienation is 
to a stranger or to a member of the family. In Protap 
Chandra Deo v. Jagadish Chandra Deo2, however the same 
position was taken up as in the second Pittapur case though 
there was relationship. 


It is urged that the problem can be resolved along the 
following lines; 


Alienation is a matter of property transfer. The making 
or non-making of an alienation does not affect the family status, 
it merely affects the family wealth. If all the property is 
transferred to a stranger the right to succeed exists but there 
is nothing to which to succeed. The right to maintenance 
continues but there is nothing out of which the maintenance 
can be paid (I am regarding claims against the alien and put 
aside S. 39 of the Transfer of Property Act). There can be 
OOOO oo 


1, (1921) 40 M.L.J. 387:L.R 48 I.A. 195: I.L.R. 43 All. 228 at 243 (P.C.). 
2. (1927) L.R. 54 LA. 289: 53 M.L.J. 30: LL.R. 54 Cal. 955 (P.C.). 
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no partition but there can be by alienation a complete divesting 
of the family of property by alienating to a stranger. If the 
alienation is not to a stranger, still, as in the case of an 
alienation to a stranger, the family remains undivided; the 
rights of maintenance and succession remain unaffected. There 
is, however a difference arising from the nature of the case. 
The family has not been divested of its property. One member, 
the member to whom the property is transferred, has got it. 
The fact that he and he alone has got it raises no inference 
that the family has no part in it. This is the common case 


with impartible property that one man has the sole right of 
enjoyment. 


The fact that this settlement would have the effect had 
certain events occurred, of first alienating to a member of 
the family then alienating to a stranger, then alienating to a 
member of the family does not it is said affect the matter. 
The destruction of the rights of the other members of the 
family is not within the powers of the holder. Satraj Kuari 
v. Deoraj Kuari1, decides he can alienate. If he alienates 
to a stranger then from the very nature of the case, he removes 
from the family the property the existence of which in the 
family, makes the rights of succession and maintenance of 
some value to the family. He does not thereby destroy the 
right. The right lives on. The property to which it attaches 
goes. It goes because the right is a right of succession, and 
a right to require a relative to maintain, i.e., right dependent 
on relationship. If the relations have got no property it is 
a valueless right but still a right. It does not exist, it never 
did exist, against a stranger. If the appropriate relation has 
got the property then the right which was never destroyed 
and could not be destroyed by the holder becomes valuable 
once more because there is something to succeed to. 


The answer to the above is, I think, to be found in the 
question; “ To whom is the person claiming succession claiming 
to succeed. The alienor or the alienee? ” When the property 
is alienated to a stranger the right of succession is lost because 
the succession is to the alienor. It clearly can make no 
difference if the alienation is to a member of the family. The 
right of succession is in that case also a right to succeed to 





1. (1888) L. R. 15 LA. 51: I.L.R. 10 All. 272 (P.C.). 
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the ali enor, not to the alienee. But the alienor has divested 
himself. There is nothing to succeed to. Thus whether 
the alienation is to a stranger or to a member of the family a 
person claiming a right to succeed to the alienor is claiming a 
right of no value once it is established (a) that the alienor had 
a right to alienate the property and (b) he did in fact alienate. 


That the settlor bere intended to alienate to Meenakshi- 
sundara so thet Meenakshisundaram held the property as the 
new stock of descent I have no doubt for the reasons given by 
my learned brother; that he had the power so to alienate 
I regard as settled by Sartaj Kuari v. Deoraj Kuari!; that the 
property in Meenakshisundaram’s hands became self-acquired 
and not ancestral as against collaterals—whatever may be the 
position as regards sons—I think follows from the reasons 
above given when considering Muddungopal Thakoor v. Ram 
Baksh Pandey?. 


On the other hand, cases like Konammal v. Annadana’ do 
not really assist, Those are cases where the family succession 
is changed yet the right of the family remains. It is said that 
that is what has occurred here and, by parity of reasoning, 
here also the family rights should remain attached to the 
estate. But if Konammal v. Annadana’ or Naraganti Achama- 
garu v. Nayanivaru4, a similar case, is examined it will be found 
that the change is not due to an alienation effected by the 
holder but by an arrangement come to between the members of 
the family affected being of sound mind and adult. In such 
cases there is no attempt being made by the holder to defeat 
the family by his unilateral act; there is merely an alteration 
effected within the family by bilateral act, the holder on the 
one side, and the junior members on the other hand agreeing. 
In Konammal v. Annadana’ the Palaiyam (or Raj) was 
transferred by the Poligar (or Raj) to his second son. This 
was in accordance with the arrangement come to between the 
Poligar and adult members of his family. Its purpose was to 
pass over a son of weak intellect and his son a child of tender 
years. The difference betweeen that case and this is that there 
the other members of the family agreed to the alienation of 
a a eS 


1. (1888) L.R. 15 I.A. 51: LL.R. 10 All, 272 (P.C.). 
2. (1868) 6 W.R. 7lat 73. 
3. (1927) 54 M.L.J. 504: L.R. 55 I.A. 114: LL.R. 51 Mad. 189 at 197 (P.C.). 
4, (1881) LL.R. 4 Mad. 250. 
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the estate from the Poligar to his second son. It was, by, 
consent of the family, a substitution of one Poligar by another. 
The family incidents remained throughout attached. But where 
the property is alienated under the power declared to be 
possessed by the holder by Sartaj Kuari v. Deoraj Kuaril does 


.not the alienation break thc connection between property and 


family so that the alienee, though in the family, as alienee is 
in the position of a stranger receiving the property as self- 
acquired property to which the family rights of other members 
of the family can no longer attach? 

Again cases like Vadrevu Ranganayakamma v. Vadrevu 
Bulli Ramayya?, Sivagnana Tevar v. Periasami3, Tara Kumari 
v. Chaturbhuj Narayan Singht and Gurusami Pandiyan v. 
Pandia Chinna Thambiar5, being cases where the family by 
family agreement or otherwise have become divided are not in 
point. No one doubts that in such cases the joint family has 
been broken up. In such cases the old joint family incidents 
including succession, cease. The result in such cases is, that, 
as in Vadrevu Ranganayakamma v. Vadrevu Bulli Ramayya? 
a woman, the widow of the last Zamindar might succeed. 

In Shibaprasad Singh v. Prayag Kumaree Debee6 the 
Privy Council observe: l 


“To this extent (ie, as regards partition, alienability, maintena nce) the 
general law of the Mitakshara has been superseded by custom and the 
impartible estate, though ancestral, is clothed with the incidents of self- 
acquired and separate property. But the right of survivorship is not 
inconsistent with the custom of impartibility. This right therefore still 
remains. . . . . . . To this extent the estate still.retains its character 
of joint family property. . . . . + + - Nor is this right a mere spes 
successionis similar to that of a reversioner succeeding on the death ofa 
Hindu widow to her husband’s estate. It is a right, which is capable of being 
renounced and surrendered. It follows that in order to establish that a 
family governed by the Mitakshara, in which there is an ancestral imp artible 
estate, has ceased to be joint, it is necessary to prove an intention express or 
implied on the part of the junior members of the family to renounce their 
right of succession to the estate”. 


In that case, it will be observed that the family was 
assumed still to have an ancestral impartible estate. That is 
fe ad ee ee 


1. (1888) L.R. 15 LA. 51: 1L.R. 10 All. 272 (P.C.). 
2. (1879) 5 C.L.R. 439. 
3. (1878) 51.A. 61: 1 Mad. 312 (P.C.). 
4, (1915) 29 M.L.J. 371: L.R. 42 LA. 192: I L.R. 42 Cal. 1179 (P.C.). 
5. (1921) 39 M.L.J. 529: I.L.R. 44 Mad. 1. 
6. (1931) 63 M.L.J. 196: L.R. 59 LA. 331: LL.R. 59 Cal. 1399 at 1413 (P.C.). 
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the whole point here. This is not a case where the family has 
become divided. In my opinion in the case of impartible 
estates partition cannot be brought about by alienation by the 
holder. This is a case where the property has been alienated. 
It is a case where despite the alienation the defendant claims 
as successor not of the alienee basing his claim on relationship, 
but of the alienor, basing his claim on succession as a member 
of a joint family. It appears to me however, that even if the 
defendant established (1) the fact that the family remained 
joint, (2) the right of the family to succeed, (3) the fact that 
the last holder on behalf of the family was the settlor, (4) the 
conclusion that the defendant had the right therefor to 
succeed—he would fail. He would fail because the settlor 
has parted with the property and there is nothing left to 
succeed to. For the defendant to succeed he must show a 
tight to succeed to Meenakshisundara and this in my opinion 
he has failed to. Appeal dismissed. 
K.C. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT :—LorD BLANESBURGH, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Gopi Krishna Kasaudhan .. Appellant* 
v. i 
Musammat Jaggo and another .. Respondents. 


. Hindu Law—Validity of Marriage of persons belonging to different 
divisions of the same caste. 


The Shastras dealing with the Hindu law of marriage do not contain any 
injunction forbidding marriages between persons belonging to different divi- 
sons of the same Varna; and neither any decided case nor any general 
principle can be invoked which would warrant such a prohibition. The 
plaintiff was the legitimate son of one Nikku Lal, a member of the Vaishya 
caste of Gorakhpur in the United Provinces of India, and who followed the 
Mitakshara School of the Hindu law. Nikku Lal was a member of the 
Kasaudhan caste, a sub-caste of the Vaishyas and he entered into a matri- 
monial alliance with one Musammat Jaggo, also a member of the Vaishya 
caste, but belonging to the Agrahari caste, another sub-caste of the Vaishyas. 
Nikku Lal and Musammat Jaggo had a son, the defendant. On the death of 
Nikku Lal the plaintiff claimed the entire estate on the ground that the 
defendant was not the legitimate son of Nikku Lal, who could not under the 
Hindu law enter into a lawful marriage with Musammat Jaggo, the parties 
to the marriage belonging to two different sub-castes of the Vaishyas. 
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Plaintiff therefore claimed that the defendant had no interest in the property 
left by Nikku Lal. ; 

Held, Musammat Jaggo was the lawfully wedded wife of Nikku Lal. 
Appeal dismissed. Decree of the High Court (Mukerjee, A. C. J. and King, 
J.), affirmed. 


The facts appear from the judgment of their Lordships. 


J. M. Parikh for appellant. A marriage between a male 
of the Kasaudhan caste and a female of the Agrahari 
caste is not valid. (Refers to W. Crooke‘s “Tribes and 
Castes of the North West Province and Oudh ” 1896 Vol, I, p. 33 
(re: Agrahari) and Vol. III, pp. 165-166 (re: Kasaudha) Inter- 
marriage between caste and caste is forbidden, Mayne’s Hindu 
Law. pp. 108-109; Mulla’s Hindu Law 7th Edtn., para. 435, p. 497 ; 
Sohan Singh v. Kabla Singhi, Har Prasad v. Kewal, Inderun 
Valungypooly Taver v. Ramaswamy Pandia Talaver3, and Rama- 
mani Ammal v. Kulanthai Natchear4. On different sub-divisions of 
the same caste (refers to Shastri’s Hindu Law 4th Edtn. pp. 107- 
108.) On inter-sub-caste marriage (refers to Gour’s Hindu Code 
Arts. 467, 468; Ghose’s Hindu Law Vol. I, p. 810. Srd Edtn,; Har 
Prasad v. Kewal.2 The burden is on the defendants and not on the 
plaintiffs, as erroneously held by the Courts below, to establish 
that the custom of the Kasaudhan caste recognises such an inter- 
marriage. Natha Nathuram v. Mehta Chota Lal Dajibhais and 
Upama v. Bholaram -Dhobi6, The parties are twice-born among 
whom a married woman cannot make another valid marriage dur- 
ing the lifetime of .her husband and the evidence on record is in- 
sufficient in law to establish a valid custom to the contrary. Sri 
Ram v. Inchit, The evidence on record is not sufficient to establish 
in law that in the Kasaudhan ‘caste there is a valid custom that a 
male member thereof can marry a female member of another caste. 
Clear proof of custom will outweigh the written text of the law. 
Collector of Madura v. Mootoo Ramalinga8. In the pesent case 
such proof as there is on record is sufficient to establish a custom 
prohibiting inter-caste marriages. 

_ Respondents were not represented. 

Their Lordships’ Judgment was delivered by 

Sir SHapvi Lat.—This appeal raises a question which has. 
an important bearing upon the law of marriage governing the 
Hindu community. It arises out of a dispute relating to the 
estate of one Nikku Lal, who died in July, 1923. Nikku Lal 


1. (1928) I.L.R. 10 Lah, 372. 2. (1924) I.L.R. 47 All. 169, 170-1. 
3. (1869) 13 Moo. I.A. 141. 4. (1871) 14 Moo. I.A. 346. 


5. (1930) LL.R. 55 Bom. 1. 6. (1888) LL.R. 15 Cal. 708. 
. 7. (1913) 11 A.L.J. 711. 
8. (1868) 12 M.I.A. 397 at p. 436. 
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was a member of the Vaishya caste of Gorakhpur in the United 
Provinces of India, and followed the Mitakshara school of the 
Hindu law. 


The plaintiff Gopi Krishna, who is the appellant before 
‘ their Lordships, is admittedly Nikku Lal’s legitimate son; and 
his right to a moiety of the estate is no longer in dispute. He, 
however, claims the entire estate on the ground that the 
defendant, Sri Kishan, is not a legitimate son of Nikku Lal, 
and, therefore, has no interest in the property left by him. 


That Sri Kishan was born of a woman called Jaggo is 
not disputed, but the question is whether she was, at that time, 
a lawfully wedded wife of Nikku Lal. It appears that she 
was originally married to one Baijnath, while she was a minor ; 
and that, after his death, she married his younger brother 
Sheonath. The second marriage, however, did not prove to be 
a happy one, as Sheonath had another wife who naturally 
disliked the advent of a rival. There were consequently 
quarrels between the two wives, and the husband, in order to 
put an end to the trouble, abandoned the second wife. 


Thus deserted, Jaggo entered into a matrimonial alliance 
with Nikku Lal by performing the ceremoney of sagai. Now 
sagai is an informal ceremony of marriage, and the courts 
below have concurred in holding, not only that she performed 
the ceremony of sagai with Nikku Lal, but ‘also that it is 
recognised as a valid ceremony in the case of a re-marriage. 
This decision is not challenged before their Lordships, but it 
is urged that the lady could not contract a valid marriage 
during the continuance of her marriage with Sheonath. It 
is obvious that she could not marry Nikku Lal if she was 
still Sheonath’s wife. The defendants, however, invoke a 
custom which recognises and sanctions the re-marriage of a 
woman who has been abandoned by her husband. The learned 
Judges of the High Court have, upon an examination of the 
evidence, endorsed the conclusion of the Trial Judge that 
Jaggo had been deserted by Sheonath before she married 
Nikku Lal, and that, by a custom applicable to the parties, 
such abandonment or desertion of the wife by her husband 
dissolves the marriage tie and sets her free to contract another 
marriage. Their Lordships see no reason for departing from 


the general rule of practice that they will not make a fresh 
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examination of facts for the purpose of disturbing concurrent 
findings recorded by two courts in India. 


Then, if the existence of Sheonath did not invalidate the 
marriage of Jaggo with Nikku Lal, was it invalid on any 
other ground? It is contended on behalf of the appellant that, 
as the parties to the marriage belonged to two different sub- 
castes of Vaishyas, the man being a Kasaudhan and the woman 
Agrahari, they could not, under the Hindu law, enter into a 
lawful marriage with each other. Their Lordships are not 
aware of any rule of Hindu law, and certainly none has been 
cited, which would prevent a marriage between persons 
belonging to two different divisions of the same caste. Indeed, 
there are several decided cases which have upheld such mar- 
riages. It is sufficient to refer, in this connection, to two 
judgments of the Board, Inderun Valungypooly Taver v. 
Ramasawmy Pandia Talaver and another! and Ramamani 
Ammal v. Kulanthat Natchear?. 


It is true that both these cases, as well as the judgments, 
of the High Courts which are founded upon them, relate to 
the Sudra caste; and the argument advanced by the learned 
counsel for the appellant is that they cannot establish the 
validity of a marriage between persons belonging to two sub- 
castes of a twice-born class such as the Vaishyas. There can, 
however, be no doubt that the texts of the Hindu law do not 
enunciate any. rule prohibiting the union in marriage of per- 
sons belonging to different divisions of the same caste, and 
not a single case has been quoted in which such a marriage 
has been declared to be invalid. 


Their Lordships do not think that the matter requires 
any elaborate discussion. Put briefly, the question is this. 
The Shastras dealing with the Hindu law of marriage do not 
contain any injunction forbidding marriages between persons 
belonging to different divisions of the same Varna; and neither 
any decided case nor any general principle can be invoked 
which would warrant such a prohibition. Then, what is it 
upon which the appellant, on whom the onus rests, can sustain 
the invalidity of the marriage? It is said that marriages 
between members of different sub-castes of the same caste do 
not ordinarily take place, but this does not imply that such 





1. (1869) 13 Moo. I.A. 141. . 2. (1871) 14 Moo. I.A. 346. 
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a marriage is interdicted and would, if performed, be declared 
to be invalid. Indeed, there is, at present, a tendency to ignore 
such distinctions, if they ever existed. There exists no doubt 
a disinclination to marry outside the sub-caste, inspired probably 
by a social prejudice; but it cannot be seriously maintained 
that there is any custom which has acquired the force of law. 
It is however, unnecessary to pursue the subject, as in the 
courts below no such custom was set up or proved as would 
render the marriage invalid. l 

For these reasons their Lordships hold the marriage to 
be valid, and they will humbly advise His Majesty that the 
judgment and the decree pronounced by the High Court 
should be affirmed and this appeal be dismissed. There will 
be no order as to costs, as the respondents are not represented 
before them. 

Solicitor for appellant: Hy. S. L. Polak & Co. 

S. P. K. 

S. V. V. 








Appeal dismissed. 
[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 
PRESENT :—MR. Justice, MapHavan Narr, MR. JUSTICE 
STONE AND MR. Justice Kine. l 
K. M. S. Chidambaram Chettiar, minor 
by mother and guardian Visalakshi : 
Achi by her duly authorised Agent 


T. K. Subramania Aiyar Petitioner* 
v. 
The Commissioner of Income-tax 
Madras .. Respondent. 


Income-tax Act (XI of 1922), Ss.4 (2), 31 and 66—Receipt of profits— 
Date of—Determination—Purchase by assessee of house-sites in British India 
with profits arising outside—Payment outside followed by agreement of 
purchase and execution of sale deed subsequently—Date of receipt—Date of 
bayment or date of sale deed—Appeal to Assistant Commissioner—New 
point not raised before Income-tax O Hicer—Maintainability—Refusal to hear 
new point—Discretion—Interference—Reference to High Court—New point 
not raised earlier atany stage—If can be allowed. 

The assessee who was carrying ot business in Burma, Klang, Kualalumpur. 
Penang, etc., was on 3rd April, 1929, ‘debited with a sum of Rs. 50,000 in his 
account in his Klang books, as having been paid on that date to one S. A. Rm., 
Penang. The entry, though silent in what connection it was paid, admittedly 





* O. P. No.3 of 1935. 18th September, 1935. 
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related to the purchase of house-sites in British India from S. A. Rm. An 
agreement of sale and purchase was entered into between the assessee and 
S. A. Rm., on 5th April, 1929, and the sale deed was executed on 8th May, 
1929. The payment of Rs. 50,000, made on 3rd April, 1929, was not shown in 
the assessee’s accounts as remittance to him in that year. The period of 
accounting of the assessee was from 13th April, 1929, to 12th April, 1930. 


Held, that the money or profits were received by the assessee in the shape 
of house-sites in British India only on 8th May, 1929, the date of the sale- 
deed, and not on 3rd April, 1929, the date of payment shown in the books and 
the amount having been received during the accounting period, the assessee 
was liable to payment of income-tax on the amount for the year 1930-1931. 


Where the assessee seeks to raise in appeal before the Assistant Commis- 
sioner a point involving the production and hearing of fresh evidence, which 
he did not raise before the original taxing officer, the appellate authority is 
perfectly justified in refusing to allow it to be raised in appeal, and the High 
Court will not interfere with the discretion of the Income-tax authorities 
when the case comes on reference under S. 66 of the Income-tax Act. 


The High Court will not, on a reference under S. 66, hear new points for 
the first time, which have not been raised earlier at any stage of the case. 


Petition under S. 66 (3) of the Indian Income-tax Act 
(XI of 1922). 

M. Subbaraya Aiyar and C. S. Rama Rao Sahib for 
petitioner. 


M. Patanjali Sastri for Commissioner of Income-tax. 


The Judgment of the Court was delivered by 

Madhavan Nair, J.—The question referred to us by the 
Commissioner of Income-tax is: ‘In what year was the 
remittance of Rs. 50,000 (Rupees Fifty thousand) received?” 


This question arises in connection with an additional 
assessment imposed upon the petitioner for the year 1930-1931 
with respect to this amount. The accounting year is the period 
from 13th April, 1929, to 12th April, 1930. The question is 
whether this amount may be considered to have been received 
by the assessee during this period in the following circumstances. 


The assessee is a Nattukottai Chetti doing business in 
Burma, Klang, Kualalumpur, Penang, etc. On 3rd April, 1929, 
a sum of Rs. 50,000 was debited to his account in his Klang 
books as having been paid on that date to 'S. A. Rm. Penang, a 
money-lending business owned by another Nattukottai Chetti. 
The entry does not say in what connection this amount was. 
paid. But it is admitted that it relates to the purchase of 
house-sites by the petitioner. He was negotiating for the 
purchase of certain house-sites adjoining his house at Kanadu- 
kathan which belonged to S. A. Rm. An agreement to sell 
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land was entered into between the petitioner and S. A. Rm. 
on ‘5th April, 1929. The sale deed was executed on a later 
date, on 8th May, 1929. The payment of Rs. 50,000 made on 
3rd April, 1929, was, it may be mentioned, not shown in the 
accounts of the petitioner as remittance to him in that year. 
If that was so shown, we may take it that the Income-tax 
authorities would have assessed him for that amount for the 
year 1929-1930. On these facts, it was contended by the 
petitioner that he cannot be taxed under S. 4 (2) of the 
Income-tax Act for that sum of Rs. 50,000 on the ground that 
he has received that amount during the accounting period, his 
case being that he could be considered to have received that 
amount only on 3rd April, 1929, and not at a later date. Of 
course, there is no transfer of money in this case, it being 
understood that the profits were received in the shape of 
two house-sites. The Income-tax authorities decided that 
the profits could be said to have been received only on 8th 
May, 1929, when the sale deed was executed and not 
earlier. 


The question for us to determine is whether the money 
could be said to have been received on 3rd April, 1929, or on 
8th May, 1929. An intermediate position was taken up by the 
petitioner before the Assistant Commissioner of Income-tax, 
who heard the appeal against the order of assessment. It was 
argued before him that, if the amount was not received on 
3rd April, 1929, at any rate.it should be deemed to have been 
received on Sth April, 1929, when according to him he obtained 
possession of the property which would be anterior to the date 
of the sale deed, 8th May, 1929. If that argument is accepted, 
of course it will not be possible to assess him for the amount 
for the year 1930-1931. But the Assistant Commissioner 
refused permission to the assessee to raise that point as it was 
not raised before the Income-tax authority in the first instance. 
The point is now raised before us and it is pressed that an 
opportunity should be given to the petitioner to enable him 
to adduce evidence with a view to establish that he came into 
possession of the house-sites prior to 8th May, 1929. 


It is clear on a reading of the order passed by the original 
taxing officer that this question was not raised before him. 
His agent appeared on behalf of the petitioner and explained 
the case, and the contentions raised by him are also referred to 


Chettiar 
v. 
The 
Commis- 
sioner 
of Income- 
tax, Madras 
Madhavan 
Nair, 


F.B. 


Chidam- 
baram 
Chettiar 
v. 

The 
C ommis- 
s ioner 
of Income- 
tax, Madras 
Madhavan 
Nair, J 


38 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


by the officer. This question of possession has not been referred 
to at all in the order. On the other hand, it is said that: the 
assessee actually got possession in the accounting year. The 
point not having been raised before the taxing officer in the 
first instance, the appellate authority declined to give permission 
to the petitioner to raise the point as it was one which could 
be decided only after hearing the evidence. In the circum- 
stances, we think that the refusal by the appellate authority 
was perfectly justified. We are not inclined to interfere with 
the discretion of the Income-tax authorities in refusing the 
petitioner to adduce fresh evidence. 


So, the only question remaining to be considered is 
whether it can be said that the money was received by the 
petitioner on 3rd April, 1929, or on 8th May, 1929. It is 
contended that on the date when the money was paid a valuable 
contractual right had arisen in favour of the petitioner and 
therefore it must be considered that the money was remitted 
in law on that date. The argument no doubt is ingenious. 
But it appears to us that there is no substance in it. The 
question, strictly speaking, would arise only in a case where 
the contract to sell stands by itself and has not been followed 
by any execution of a sale deed. In this case, first of all, 
there is the payment, then the contract to sell and then there 
is the final completion of the whole transaction by the execu- 
tion of the sale deed. The simple question therefore is, when 
was the money received in the shape of the house-sites? In 
the circumstances, there can be only one answer and that is 
that it was received only on 8th May, 1929. That date falling 
within the year of accounting, the assessee is liable to payment 
of income-tax on that amount. 


Various other questions are sought to be raised before 
us, one of which is that the question arises in connection. with 
the sale of land and not with the remittance of money. 
That question was not raised at any stage of the case and 
we are not inclined to hear new points now raised before 
us. 


In the circumstances, we hold that the money was 
received during the accounting period, 13th April 1929 to 
12th April 1930, and that the petitioner is liable to pay 
income-tax on that amount for the year 1930-31. The refer- 
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ence is answered accordingly. The Commissioner will be 
entitled to get his costs Rs. 250 from the assessee. 


K. C. Question answered in the afirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 


Kancherla Krishnamurthy being 
minor by his mother and guar- 


dian Lakshmikantam Petitioner* (Respondent- 
Defendant) 
v. 
Tadikonda Anjayya Respondent (Petitioner- 
Plaintif). 


Married Women’s Property Act (I1I of 1874), S. 6—Life insurance policy 
—Money made payable “to person legally entitled "Object stated to be 
“ for maintenance of family ”—Trust if created in favour of son—Attach- 
ment of policy amount—Validity. 


Where a policy of life insurance contained against the column “ to whom 
payable” the words “for the persons legally entitled thereto” and in the 
application for its issue the object of the Policy was stated to be “for the 
maintenance of the family” of the insured, and after his death the question 
was raised whether the insurance amount in the hands of his son could be 
attached for the debts of the insured, 


Held, that in respect of the insurance amount a trust was not created in 
favour of the son under S 6 of the Married Women’s Property Act, and that 
the policy amount was liable to be attached for the debt of the father. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order dated 29th March, 1934 of the Court of the District 
Munsif, Masulipatam and made in C. M. P. No. 2936 of 1933 
in O. S. No. 378 of 1933. 

V. Subramanyam and V. Satyanarayana for petitioner. 

P. Satyanarayana Rao for respondent. 

The Court delivered the following 

JupcMENT.—The person whose life was insured was. 
Satyanarayana and the suit has been filed against his son on 
his death. The question to be decided is, whether the policy- 
amount is liable to be attached for the debt of the father. ` 

The defendant contends that under S. 6 of the Married 
Women’s Property Act a trust arose in his favour in respect 
of the sum. and that it is therefore not available to his father’s. 


$e 
*C. P. R. No. 1581 of 1934. 10th February, 1936.. 
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creditors. S. 6 of the Act, on which reliance is placed, runs 
thus :— l : 


“ A policy of insurance effected by any married man on his own life, and 
expressed on the face of it to be for the benefit of-his wife, or his wife and 
children, or any of them, shall enure and be deemed to bea trust for the 
benefit of his wife, or of his wife and children, or any of them, according to 
the interests so expressed, and shall not, so long as any object of the trust 
remains, be subject to the control of the husband, or to his creditors or form ° 
part of his estate”. 


In the policy against the column “to whom payable”, 
appear the words “to the person or persons legally an 
thereto”. Under the section, for a trust to arise, it must 
appear on the face of the document, that the policy was effected 
for the benefit of the wife, or the wife and children, or any of 
them. The words in the policy do not bear the slightest 
resemblance to what the section contemplates should in fact . 
appear there. The policy directs that the amount shall be paid 
to the person legally entitled to it—a direction quite superfluous 
as it merely provides that the law should take its course. 
Although, where the intention clearly appears that a trust is to 
be created, the law does not require that the words used should 
be identical with those occurring in the statute, it is impossible 
to hold in the present case that the requirements of the section 
have been fulfilled. - l 

Then it is contended that in the application for the issue 
of the policy the object was stated to be “ for the maintenance 
of the family*’. Ir the first place, the word < family’ is much 


. wider than “the wife and children” who alone under the 


section can be the proper objects of the trust. Secondly, the 
section enacts that the trust should appear “ expressed on the 
face” of the document, that is to say, that the words used 
should be plain and unambiguous. For whatever purpose the 
policy may be governed by the terms of the application that 
preceded it, I am perfectly clear that for the purpose of the 
Married Women’s Property. Act the only document that can be 
looked at is the policy. 

I therefore hold that no trust has been etna as alleged 
‘by the defendant and that the lower Court’s decision is correct. 
The Civil Revision Petition fails and is dismissed with costs. 


"B.V. V. 





Petition dismissed. 
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” "PRIVY COUNCIL. . 
[On appeal from the High Court of Judicature at Madras. ] 


PresENT:—Lorp THANKERTON, Sir SHADI LAL AND SIR 
GEORGE RANKIN. 


Srimant Chota Raja Saheb Mohitai 
alias Chimma Saheb .. ` Appellant* > 
v. l 
S. Sundaram Ayyar and others .. ’ Respondents. 


Granit—Construction—Seizure of Raj by Government—Restoration of 
landed property to heirs of Rajah—Conferment of estate successively on 
widows, daughters and next heirs—Effect—Right of heirs of adopted son of 
widow and heirs of sword wives—Meaning of words“ next heir” and“ or 


failing her” —Intention to exclude persons from inheritance—I nference from 
circumstances. 


On the death of t' e last King of Tanjore in 1855 the East India Company 
in the exercise of its sovereign powers took possession of all his properties. 
Shortly after, the senior widow of the Rajah sued disputing the legality of 
the seizure'of the private properties of the Rajah and the matter was 
„ultimately taken up to the Privy Council but it was held that the seizure of 
the properties was an Act of State into which the Municipal Courts were not 
entitled to inquire. Subsequently, however, the Government of India sanc- 
tioned the relinquishment of the whole of the landed property of the Raj in 
favour of the heirs of the late Rajah and in pursuance of these instructions 
‘the Government of Madras passed‘an ‘order ‘which among other things 
provided as follows: “The estate will therefore be made over to the senior 
widow who will have the management and control of the-property and it will 
be her, duty to provide in a.suitable manner for the participative enjoyment 
of the Estate in question, by the other widows—her co-heirs. On the death 
of the last surviving widow the daughter of the late Rajah, or failing her 
the next heirs of the late Rajah, if any, will inherit the property”. The late 
Rajah was survived by sixteen widows, his mother, two daughters B and M 
by a predeceased wife and forty sword wives, and six sons by six of them, 
The claimants to the properties included the third defendant, the adopted son 
ofS, who was adopted by M, the two sons of R who was adopted by the 
senior widow of the Rajah, and the descendants of the sword wives. The 
High Court held that the Estate should be divided into seven shares and 
directed that the sword wives’ sons should get #ths and that the sons of the 
adopted son ths ,of the whole property. An appeal was -preferred to the 
Privy Council by the third defendant. 


Held, ona construction of the grant made by the Madras Government, 


that no gift was expressed in favour of the daughter until the death of the 
last surviving widow, and no right vested in her until she survived that 
period, and the words “ or failing her ” ‘meant failing. her survivance at the 
death of the last surviving widow. . . : 

' Held also, that the expression “next heirs” meant nearest heirs at the 
time when the succession opened on the death of the last surviving widow. 
The daughter, on survivance, would come in as a named heir, and the 
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preceding gift to her did not affect the legal order of succession denoted by 
the words “ next heirs”, 

Held further, agreeing with the reasoning of the High Court, that the 
surrounding circumstances didnot disclose an intention to exclude from 
inheritance the sons of the adopted son of the widow or the sons of the 
sword wives. 

Decision of the Madras High Court in Maharaja of Kolhapur v. Sundaram 
‘Aiyar, (1924) LL.R. 48 Mad. 1. affirmed. : 

Privy Council Appeal No. 111 of 1928 from a judgment 
and decree of the High Court of Judicature at Madras dated 
21st January, 1924, reported in Maharaja of Kolhapur v. 
Sundaram Ayyar (1924) I. L.R. 48 Mad. 1 modifying a 
judgment and decree of the Subordinate Judge of Tanjore 
dated 1st July, 1918, and made in interpleader suit No. 26 of 
1912. 

The facts that led up to the present litigation may be stated 
shortly as follows :— 

Sivaji Raja died in or about October, 1855. At his death, his. 
family conisted of, (a) sixteen of his widows, of whom Kamakshi 
Bai Saheba was the senior, (b) his old mother, Avu Bai Saheba, 
(c) Two daughters by a predeceased wife, (1) Rajes Bai, married 
to Sakharam Saheb and (2) Muktamba Bai, subsequently married 
to Sakharam after the death of her sister in 1856. (d) Besides these 
the Raja left about 40 sword wives and six sons by six of them,,. 
accommodated in a separate building known as Mangala Vilas. 

On the report of the Government of India, the Court of 
Directors of the East India Company, in their despatch of 16th 
April, 1856, declared the dignity of Raja of Tanjore to be extinct 
and the Raj to have lapsed to the British Government, as the Raja. 
died “ without leaving a son by birth or adoption.” On the 18th 
October, 1856, Mr. Forbes, as Commissioner, took possession of 
the Fort of Tanjore and the lands by the late Raja or upon demise- 
from him. 

In 1862 the widows of the Raja Sivaji submitted a memorial 
to the British Parliament, as a result of which the Government of 
India sanctioned the relinquishment of the whole of the lands in 
favour of the heirs of the late Raja. On the 21st August, 1862, an 
order of the Governor in Council was issued by the Madras: 
Government declaring the manner in which this relinquishment 
was to be effected. By this time Rajes Bai, the elder daughter of 
the Raja, had died; and the second daughter, Muktamba Bai, was. 
married to Sakharam Saheb in 1860. The Government Order was. 


-in the following terms: “ The Estate will therefore be made over 


to the senior widow, who will have the management and control of 
the property, and it will be her duty to provide in a suitable- 
manner for the participative enjoyment of the Estate in question: 
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by the other widows her co-heirs. On the death of the last surviv- 
ing widow, the daughter of the late Raja, or failing her, the next 
heirs of the late Raja, if any, will inherit the “ property.” This 
order was duly carried out by the officers of Government and the 
private personal property of the Raja was made over to the senior 
widow, Kamakshi Bai, but there was no restoration of the dignity 
of the Raj. On the 1st July, 1863, Kamakshi Bai Saheba, the 
senior widow, adopted Serfoji Raja Saheb, alias Rajaram Ingle, 
and transferred to him all the properties which she got under the 
grant of 1862. But the Government declined to hold any com- 
raunication with anyone but Kamakshi Bai on the subject of the 
Estate and the family of the late Raja, and the validity of the 
adoption by her as regards private property was stated to bea 
matter for Civil Courts. 

Differences having arisen between the widows, two of them 
instituted Original-Suit No. 16 of 1866 on the file of the Civil 
Court of Tanjore against the other widows and Serfoji Raja, 
praying fora division of the properties and for a declaration that 
Serfoji’s adoption was invalid. The final decree passed by the 
High Court at Madras declared that Kamakshi Bai was not a fit 
and proper person to be entrusted with possession and management 
of the Estate, that the permanent appointment of a Receiver and 
manager for the whole of the properties was necessary, and that 
the collector, if practicable, should be continued as receiver and 
manager, and, if not, the Civil Court should appoint a fit and 
proper person in his place during the lives of the said widows and 
the survivors or survivor of them. In pursuance of that decree, 
Receivers were appointed from time to time. The last appointment 
was that of the plaintiff S. Sundaram Ayyar on the 10th June, 
1909. The last of the widows, Jijamba Bai Saheba, died on the 
3rd May, 1912. Mukta Bai, the daughter of the late Raja, 
predeceased her in 1885 without issue but had adopted one Sambu 
Singh. Sambu Singh in turn adopted Srimant Chota Raja Saheb 
Mohitai (the third defendant—appellant). 

On the 8th July, 1912, the Receiver and manager of the Estate 
instituted the present interpleader suit in the Court of the 
Subordinate Judge of Tanjore. 

All the defendants put in written statements respecting their 
respective claims, and reply statements in answer to the claims of 
other defendants. ` 

(a) Defendants 1 and 2 claimed the whole of the plaint 
properties as sons of Serfoji Raja, alias Rajaram Ingle, the adopted 
son of Sivaji Maharaja, and also as legatees under the will, dated 
the 27th April, 1911, of the last surviving widow, Jijamba Bai 
Saheba. They denied the claims of the other defendants. They 
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-further pleaded that the plaint properties in Schedules C (1) to C 


(3), D, G, H and K were the absolute properties of the last 
surviving Rani at the time of her death, and these passed to them 
as legatees under the said will. 


(b) The third defendant claimed the whole Estate as the 
adopted son of Sambu Singh, who was adopted by the. Princess 
Muktamba Bai, daughter of Sivaji Maharaja. He denied the truth 
and validity of the adoption of Serfoji Raja, alias Rajaram Ingle, 
father of defendants 1 and 2, and denied the claims of every other 
defendant. 


(c) The fourth defendant claimed the whole Estate as the 
senior in age of all the sons of Sivaji Maharaja by the sword 
wives known as Mangala Vilas ladies. He pleaded that the sword 
marriage was a legal marriage and that he, along with the other 
sons of Mangala Vilas ladies, is a legitimate son of Sivaji 
Maharaja. In the alternative, he alleged that he and the defendants 
5 to ll are entitled to succeed to the plaint properties jointly, to 
the exclusion of the other defendants. 

(d) Defendants 5 and 7 to 11 claimed to be the legitimate 
sons of Sivaji Maharaja, denied the validity of the adoption of 
Serfoji Raja, alias Rajaram Ingle, and claimed the Estate in 
preference to every other defendant in the suit, even as the 
illegitimate sons of Sivaji Maharaja. 

(e) The other defendants claimed the Estate either as the 
agnates of Sivaji Maharaja or as the bandhus entitled to come in 
as heirs of the late Raja under the Government grant of 1862. 

The Subordinate Judge of Tanjore framed 73 issues for trial 
in the suit, The only material issues being those relating to the 
construction of the Government grant in 1862, the adoption of 
Serfoji Raja, alias Rajaram Ingle, and the caste of the family. 


‘On the Ist July, 1918, the Subordinate Judge of Tanjore, delivered 


his judgment and concluded therein as follows :— f 
“To recapitulate now the result of the conclusions at which I 
have arrived in the above pages, I have found (1) that the Raja’s 


family is Sudra and not Kshatriya. I have also found (2) that 


the adoption of Rajaram to the Raja is valid. It is valid because 
Kamakshi Bai Saheba had an inherent right as the senior Mahratta 
widow governed by the western school of law to adopt to her 
husband without his or his kinsmen’s authority and as senior 
widow without even the consent of the junior widows. Also 
because it was made at a family council with the consent of the 
queen-mother and the majority if not all the widows and several 
members who constituted the family at the time. I have found 
that the Government did not confer on the daughter an absolute 
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remainder and that the estate devolved under the terms of the grant 
on the nearest heir of the Raja on the Rani’s death and that such 
heir should be determined on the footing that the Raja’s death 
synchronised with the death of the last surviving Rani and further 
that the intention of the Government in making the grant was not 
to exclude any heirs from taking the property. I have found also 
that the Mangalavilas ladies are not the concubines of the Raja 
but are the legitimate wives of an inferior status and that their 
children are inferior sons. They can therefore be not on a worse 
footing than illegitimate sons. I have not been able to ascertain 
any authority showing the shares which inferior sons would take 
in succession to a Sudra Hindu. He cannot take less than an 
illegitimate son and I have given that share to him following the 
dictum in the cases in Juggomohan v. Sannucoomar1, Ranee 
Bistooprea v. Basoodeb Dull2 and Nittanund v. Sreekurum 
Juggernath’ but I must” confess that this determination is 
somewhat arbitrary. I took into consideration that their exis- 
tence is not of any value to the family socially because they 
are not members of it entitled to sit and eat and intermarry 
with them; in religion because they cannot perform the sradhs 
of the ancestors or take part in religious ceremonies; in festive 
vrithams, marriages and so on, due to the inequality of caste; 
and legally their existence will not bar the succession of the 
superior widow and daughter or the adoption of son of superior 
caste. J am not sure whether such inferior sons can claim right in 
collateral succession, in competition with relations of superior 
caste. Obviously the result of this is Rajaram's sons and the 
illegitimate or inferior sons and the sons of the other deceased sons 
are the nearest heirs and took a vested interest in May, 1912”. 


The decretal portion of the Subordinate Judge’s judgment is 
that “ there will be eight shares of which, one and two defendants 
will take two; and the fourth, fifth, sixth, seventh, eighth and 
ninth and tenth and eleventh defendants would take one each. 
The decree in O. S. No. 26 of 1912 will therefore be for a declara- 
tion of their rights to that effect and as the suit is interpleader, 
I would pass a preliminary decree for partition and direct that 
further steps be taken by the parties interested for a Commis- 
sioner being appointed for effecting division by metes and bounds. 
Six months’ time is allowed for the purpose. As to the costs of 
the suit, I think this is eminently one in which the estate should 
bear those of all parties”. 





1. (1815) 3 I.D. 797. 2. (1864) 2 W.R. 232. 
3. (1865) 3 W.R. 116. 
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From the said decree, six appeals were filed in the High Court 
of Judicature at Madras by the fifteenth defendant, third defen- 
dant, fourteenth defendant, twenty-fourth defendant, first defen- 
dant and defendants 4 to 11 respectively. All the appeals were 
heard together by the Officiating Chief Justice (Mr. Justice 
Spencer,) and Mr. Justice Kumaraswami Sastri. Their Lordships 
delivered their two separate but concurring judgments in the 
Appeals on the 2lst January, 1924, and the judgments are fully 
reported in Maharaja of Kolhapur v. Sundaram Aiyari. 


The Officiating Chief Justice, in the course of his judgment, 
came to the conclusion that “the more correct view is that the 
widows of Sivaji Raja got the gift of a life estate very much 
resembling the ordinary estate of a Hindu widow and with all the 
incidents of a widow’s ‘estate except the liability to be divested, 
but nevertheless a life estate rather than an estate of inheritance” ; 
that “the right of the after adopted son and his descendants to 
succeed after the death of the widows and daughter was not 
negatived by the grant. The daughter was never made a stock 
of descent and her adoption of a son confers no title on him, 
seeing that the conditions on which she was to succeed were not 
fulfilled” ; that the adoption of Serfoji Raja alias Rajaram Ingle 
was valid, that the parties were Sudras and that the sword wives? 
sons are not legitimate. As regards the shares of the sword wives” 
sons, the learned Judge stated as follows: “ The next question is 
what shares the children of the sword wives take. All the parties 
are agreed that they. take per stirpes. . The doctrine of representa- 
tion applies toethe illegitimate sons as well as to the legitimate 
sons, . . . According to the latest Privy Council decision 
Kamulammal v. Visvanathaswami Naicker? an illegitimate son of 
a Sudra takes half of what he would have taken had he been 
legitimate. As the Raja left six illegitimate sons and one son has 
been since adopted, the estate must be divided into 7 shares. The 
sword wives’ sons will get ths and the adopted son will get ;ths 
of the whole. 


Mr. Justice Kumaraswami Sastri, in the course of his 
judgment, observed “ that the proper construction of the grant is 
that the widows were to enjoy an estate for their lives analogous 
toa Hindu widow’s estate with rights of survivorship, the manage- 
ment of the estate being in the hands of the senior widow, that the 
daughter was to suceeed to the estate if he survived the last 
widow, and that if she predeceased her, the estate was to be taken 


‘by: the person or persons who at the date of the death of the last 





1. (1924) LL.R. 48 Mad. 1, ` 
2, (1922) 44 M.L.J. 465: L.R. 50 L.A. 32: LL.R. 46 Mad. 167 (P.C.). 
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surviving widow would under Hindu law be the next or nearest 
heirs of the Raja; he being treated as the stock of descent, I think 
the words ‘ or failing her’ mean ‘if the daughter should die before 
the widows’ and that they do not mean failing her and her own 
heirs. The grant does not mean that the daughter is to be treated 
as a fresh stock of descent and it is clear from the succeeding 
words ‘the next heirs of the Raja will, if any, inherit’ that the 
heirs of the daughter were not intended to come in unless they 
were also the next heirs of the’ late Raja also if she died before 
the widows.” On the other points also, the learned Judge agreed 
with the findings of the Officiating Chief Justice, in his judgment. 


In the result, Appeals 199, 200, 201 and 248 by the fifteenth 
‘defendant, third defendant, fourteenth defendant and the twenty- 
fourth defendant were dismissed and the decree of the Subordinate 
Judge was modified in consequence of the Appeals Nos. 333 and 
334, by declaring that the first and second defendants are entitled 
to four-se-venths’ share and defendants 4 to 11 between them are 
entitled to three-sevenths’ share which should be divided between 
‘them per stirpes. 

A formal decree was drawn up giving effect to the above 
judgments. 

From the said decree, dated the 2lst January, 1924, of the 
High Court of Judicature at Madras, the third defendant preferred 
an appeal to His Majesty in Council. 


P. V. Subba Row for appellant—Under the Government 
grant a right to the estates had vested in Muktamba Bai prior to 
her death in 1885, which passed to her heirs and the appellant, as 
such heir, is now entitled to the whole estate. In any event he is 
entitled to take asa “ next heir of the late Rajah”. Rajaram’s 
descendants and the sons of swords wives and their descendants 
could only come in before the daughter, and not as “ next heir ” 
which means next after the daughter, and therefore they are 
excluded, Only in case of failure of daughter’s heirs could the 
properties go to the “next heir ” of the late Raja, and the appel- 
lant as her heir is entitled to the properties. It is necessarily 
implied that the Government intended to exclude illegitimate sons 
of the late Raja when they speak of the widows and the daughter 
` asthe only heirs, though they considered the late Raja to be a 
Sudra, and knew that he had left illegitimate sons. 


A. V. Visvanatha Sastri for respondents 1 to 3. 


Their Lordships’ Judgment was delivered by 


Lorn THANKERTON.—This is an appeal from a judgment. 


and decree of the High Court of Judicature at Madras, dated 
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the 21st January, 1924, which affirmed, subject to a modifica- 
tion, a decree of the Subordinate Judge of Tanjore, dated the 
Ist July, 1918, and made in an interpleader suit, which was 
instituted on the 8th July, 1912, by the receiver and manager 
of the Tanjore Palace estate, in order to have the right of 
succession to these properties determined by the Court. 


Maharajah Sivaji, the last King of Tanjore, died in 1855, 
leaving no male issue. On his death the East India Company, 
in the exercise of its sovereign powers, took possession, as an. 
act of state, of all his properties, which included the properties 
in suit. 

_ About a year later, the senior widow of the Rajah, filed 
a bill in equity against the East India Company, disputing the 
legality of the seizure of the private properties of the Rajah, 
and seeking recovery of the same in her right as senior widow 
of the Rajah. The litigation was finally determined by this 
Board on the 27th July, 1859, when it was held that the seizure 
of the properties was an act of state, into which the municipal 
Courts were not entitled to enquire, and that those who, other- 
wise, might have had by law a claim on the inheritance of 
the late Rajah, could have no such claim on’ the ‘properties 
in the hands of the Government. The case is reported in 
Secretary of State v. Kamachee Boye Sahabal which may be 
referred to for the history of the seizure. It is sufficient to. 
quote two passages from the judgment of the Board (page 531) 
which was delivered by Lord Kingsdown, viz — 

The next question is, what is the real character of the act done in this- 
case? Was ita seizure by arbitrary power on behalf of the Crown of Great 
Britain of the dominions and property of a neighbouring State, an act not 
affecting to justify itself on grounds of Municipal law? or was it, in whole 
or in part, a possession taken by the Crown under colour of legal title of the | 
property of the late Rajah of Tanjore, in trust for those who, by law, might 


be entitled to it on the death of the last possessor? If it were the latter, the 
defence set up, of course, has no foundation. 


It is extremely difficult to discover in these papers any ground of legal. 
right, onthe part of the East India Company, or of the Crown of Great 
Britain, to the possession of this Raj, or of any part of the property of.the 
Rajah on his death; and, indeed, the seizure was denounced by the Attorney-' 
General (who, from circumstances explained to us at the hearing, appeared 
as Counsel for the Respondent, and not in his official character for the 
Appellant), as a most violent and unjustifiable measure. The Rajah was an 
independent Sovereign of territories undoubtedly small, and bound by 
Treaties to a powerful neighbour, which left him, practically, little power of 
free action; but he did not hold his territory, such.as it was, as a fief.of the 


~—— 





1. (1859) 7 M.LA. 476. 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 49 


British Crown, or of the East India Company; nor does there appear to have 
been any pretence for claiming it, on the death of the Rajah without a son, by 
any legal title either as an escheat, or as bona vacantia.. It should seem, 
therefore, that the possession could hardly have been taken upon any such 
grounds, 


‘And later; at page 539: 


With respect to the property of the Rajah, whether public or private, it 
is clear that the Government intended to seize the whole, for the purposes 
which they had in view required the application of the whole. They declared 
their intention to make provision for the payment of his debts, for the proper 
maintenance of his widows, his daughters, his relations and dependants ; but 
they intended to do this according to their own notions of what was just and 
reasonable, and not according to any rules of law to be enforced against them 
by their own Courts. 


After various steps had been taken unsuccessfully to 
persuade the Government to restore the Raj, and, failing that, 
to make permanent provision for the family of the late Rajah, 
on the 23rd June, 1862, the Government of India, which had 
succeeded the East India Company, informed the Government 
of Madras that they sanctioned the relinquishment of the whole 
of the landed property of the Tanjore Raj in favour of the 
heirs of the late Rajah. In pursuance of these instructions 
the Government of Madras, on the 21st August, 1862, passed 
an order, the material part of which is as follows:— 


In Colonel Durand’s letter above recorded the Government of India have 
furnished their instructions with reference to the disposal of the larded 
Property of the Tanjore Raj, regarding which this Government addressed 
them under date the 17th May, last. Their decision is to the effect that 
“since itis doubtful whether the lands in question can be legally dealt with 
as State property, and since the plea in equity and policy for treating them as 
the private property of the Raja is so strong that it commands tbe unanimous 
support of the members of the Madras Government” the whole of the lands 
are to be relinquished in favour of the heirs of the late Raja. 

2. This question having been settled, it has to be determined on what 
principle the distribution of the property both real and personal shall be 
made, or in other words, what are the respective rights of the Raja’s widows 
and of his daughter. The Government have now before them the opinion of 
the Hindu Law Officers of the Sudder Court on a question put with a view 
of ascertaining the Hindu Law as applicable to the case. 


3. The Law officers differ. The Senior Pandit is of opinion that the real 
property should go to the widow who has a daughter, and if there be no 
widow having a daughter, then the real property as well as the personal 
property should be divided among the widows in equal shares without any 
regard to seniority. The Junior Pandit holds that the senior widow should 
succeed to the enjoyment of the whole of the property both real and personal, 
being at the same time responsible for the maintenance of the others. 

. 4, The Governor in Council concurs in the opinion of the Junior Pandit 
which, he observes, is in accordance with the provisions of the Hindu Law as 
sanctioned by several decisions of the Stidder Court. In the decree passed 
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by that Court in Appeal Suit No. 5 of 1824 printed at page 454 of the Ist 
volume of “ Selected Decrees”, and in that passed in Appeal Suit No. 1 of 
1835 printed at page 40 of the second volume, the principle that where there 
are no male heirs, the senior widow is entitled to succeed to the management 
of the Estate, both real and personal, is distinctly recognized. The Senior 
Pandit admits that the rights of the widows, according to his construction of 
the law, whereby they are severally declared to be entitled to an equal share 
of the real and personal property, are limited to the use of it during their 
life-time, that they cannot alienate it, and that on the death of the widows it 
goes to the next heir of the husband. Itis obvious that such a distribution | 
of the property, as the Senior Pandit contends for, would greatly endanger its 
security and the rights of those next in succession. On the other hand, the 
recognition by the law of a senior widow who during her life-time manages 
the property providing for the due participation in its proceeds by the other 
widows—her co-heirs, prevents much confusion?and endless disputes, and by 
limiting the responsibility toa single individual gives greater security to the . 
property itself. 


5. The Senior Pandit refers to an opinion given by himself and by the 
Junior Pandit in reply to a question put to them on the 22nd October, 1855, 
which it appears to the Governors in Council, exactly meets the case now 
under consideration. The opinion in question is referred to by the Senior 
Pandit with the view of showing that the Junior Pandit did not always hold 
the opinion for which he now contends, but it appears to the Government to 
tell just the other way. In the opinion referred to it is not suggested that the 
property should be divided, but it declared (and no distinction is made 
‘between real and personal property) that it vests first in the widows and 
after their deaths isto be inherited by the daughter. This, the Governor in 
Council conceives, is strictly in accordance with the principles of Hindu Law 
as expounded by the Court of Sudder Adawlut in the decrees already 
referred to, and with the evidence adduced in, and decision given by the 
Supreme Court in the suit instituted against the Government by Kamakshi 
Bai; and by this grinciple the Government must be guided in dealing with the 
estate of the late Raja of Tanjore. The Estate will therefore be made over 
to the senior widow who will have the management and control of the 
property, and it will be her duty to provide in a suitable manner for the 
participative enjoyment of the Estate in question, by the other widows—her 
co-heirs. On the death of the last surviving widow, the daughter of the late 
Raja, or failing her the next heirs of the late Raja, if any, will inherit the 
property. ` 

6. The Governor in Council directs that the Government Agent at 
Tanjore will communicate this decision to the widows and daughter of the 
late Raja, and will take steps to place the senior widow in possession of the 
property, both real and personal, impressing upon her the responsibility which 
will attach to her both in regard to her conduct towards her co-heirs and for 
the security of the property. She will, of course, be required to give a 
receipt for the whole of the personal property on being placed in possession 
of it. 


The decision of the present appeal depends on the proper 
construction of the terms of the grant at the end of para- 
graph 5. 

At his death in 1855, Sivaji Rajah was survived by (a) 
sixteen widows, of whom Kamakshi Bai was the senior 
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widow, (b) his mother, (c) two daughters by a predeceased 
wife, Rajes Bai, married to Sakharam Saheb, who died in 
1856, and Muktamba Bai, married to Sakharam Saheb after 
her sister’s death, and (d) forty sword wives and six sons by 
six of them. 


The present question arose when the succession opened 
on the death of the last widow, Jijamba Bai Saheba, on the 
3rd May, 1912. The parties now claiming the right to the 
estates are: 


First, the appellant, defendant No. 3, who claims to be 
the adopted son of Sambu Singh, who was adopted by 
Muktamba Bai, who died without issue in 1885, 


Second, respondent No. 2, who was original defendant 
No. 1, but is now deceased, and whose representatives have 
been substituted for him, and respondent No. 3, original 
‘defendant No. 2, but who is now insolvent and is represented 
by the Official Receiver, West Tanjore, respondent No. 21. 
Defendants Nos. 1 and 2 were the two sons of Rajaram, who 
was adopted by Kamakshi Bai, the senior widow of Sivaji 
‘in 1863, 


Third, various respondents, who either are or represent 
-original defendants Nos. 4 to 11, and are the parties entitled 
to the shares of the sons of the sword wives of Sivaji. 


The appellant maintains (1) that, under the grant of the 
2ist August, 1862, a right to the estates had vested in 
Muktamba Bai prior to her death in 1885, which passed to her 
heirs, and that he, as such heir, is now entitled to the whole 
‘estate, and (2) that, in any event, he is entitled to take as a 
“next heir of the late Rajah”. In view of the concurrent 
findings of the Courts below, he no longer challenges the right 
-of the sons of sword wives to share in the inheritance, but he 
Maintains that Rajaram’s descendants and the’sons of sword 
‘wives and their descendants are excluded either (a) on the 
ground that “next heir” means next after the daughter, and 
that they could only come in before the daughter, or (b) on 
the ground that, in view of the surrounding circumstances at 
the time of the grant, the intention of the Government to 
-exclude them ought to be implied in the grant. 


While the adoption of the appellant by Sambu Singh 
as challenged by the respondents, their Lordships, in con- 
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sidering the contentions of the appellant, will assume that it 
has been established. 

Both the lower Courts have rejected the appellant’s con- 
tentions; the High Court only modifed tbe decree of the 
Subordinate Judge as regards the share of the estate falling 
to the sons of sword wives and their descendants. 

Their Lordships find no difficulty or ambiguity in con- 
struction of the grant; in their opinion, no gift is expressed- 
in favour of the daughter until the death of the last surviving 
widow, and no right vested in her until she survived that 
period, and the words “or failing ber” mean failing her 
survivance at the death of the last surviving widow. This 
also makes clear that “ next heirs ” means nearest their at the 
time when the succession opens on the death of the last 
surviving widow. The daughter, on survivance, would come 
in as a named heir, and the preceding gift to her does not 
affect the legal order of succession denoted by the words. 
“ next heirs”. 

As regards the surrounding circumstances, from which 
the appellant seeks to imply an intention to exclude Rajaram 
and his descendants and the sons of sword wives, their 
Lordships agree with the views of the High Court on this 
point, but they would also add that the stronger and more 
compelling that these circumstances were, the more striking 
would be the unqualified terms of the grant, which negative 
the possibility of making any such implication. . 

Their Lordships are therefore of opinion that the appeal 


‘fails, and should be dismissed with costs, and that the decree 


of the High Court should be affirmed, and they will humbly 
advise His Majesty accordingly. 
Solicitor for appellant: Harold Shephard. 
Solicitor for respondents 1 to 3: G. K. Kannepalli. 
Solicitor for respondents 6, 7 and 20: H. S. L. Polak & Co. 
S. P. K. Appeal dismissed, 


B. V. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT:—Mr. Justice King anp Mr. Justice K. S. 
Menon. , 
Duggirala Veeranna and others .. Appellants* (Defendants 

1 to 3) 
U. r 
‘Duggirala Sarasiratnam .. Respondent (Plaintiff). 
Hindu Law—Dancing girl—Custom of adoption of daughters—V alidity 
of—Adoption not for purposes of prostitution—If valid and confers status of 


adopted daughter on the adoptee—Public policy—Ss. 372 and 373, Indian 
Penal Code. 


Where S, a dancing woman of the prostitute class among whom the 
custom of adopting girls obtained, adopted a minor girl for the purpose of 
marrying her to the third defendant and not with the intention of bringing 
her up to lead the life of a prostitute, 


Held, that the adoption is valid and confers on the adoptee the status of 
an adopted daughter with all the civil rights flowing therefrom, like inheri- 
ting to the adoptive mother’s properties. The adoption of a daughter by a 
dancing woman by itself, without anything further being proved cannot be 
said to offend against public policy or the provisions of Ss. 372 and 373 of the 
Indian Penal Code. 


_ ,Sadasiva Aiyar, J’s view in Guddati Reddi Obala v. Ganapathi 
Kandanna, (1912) 23 M.L.J. 493 and Visalakshi Ammal v. Dorasinga Pillai, 
(1914) 29 I.C. 974, not approved. 

Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in A. S. No. 190 of 1929 preferred 
against the decree of the Court of the District Munsif of 
Ramachandrapuram in O. S. No. 95 of 1927. 

C. Rama Rao for appellants. 

A. Lakshmayya for respondent. 

The Judgment of the Court was delivered by 


K. S. Menon, J.—The plaintiff, as the adopted daughter 
of one Duggirala Seshachelam, a dancing woman of the 
prostitute class, sued to recover possession of the plaint pro- 
.perties from defendants 1 to 3 and their tenants defendants 4 
and 5, alleging that defendants 1 to 3 were let into possession 
as her tenants under a oral lease. The trial Court found that 
the oral lease was not true and that the adoption, though true, 
was invalid, as it was intended for bringing up the plaintif 
as a prostitute. The lower appellate Court agreed with the 
trial Court in its finding about the oral lease, but held that the 
adoption was valid as it was made with the object of getting the 


ee 
* S.A. No. 1175 of 1930. l 24th February, 1936. 
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` plaintiff married to the third defendant and gave a decree as 


sued for; hence this second appeal by defendants 1 to 3. 

The only question for decision in this second appeal is 
whether the adoption of the plaintiff is valid. The finding of 
the lower appellate Court is that Seshachalam adopted the 
plaintiff for the purpose of marrying her to the third defendant 
and not with the intention of bringing her up to lead the life 
of a prostitute. It is argued that this finding is vitiated by the 
fact of the lower appellate Court not attaching due importance 
to the statement of the plaintiff in the plaint that she was 
25 years old and that, if that age is taken as true, it will have 
to be held that the Gajjala Pooja or the dedication to the temple 
was made during the lifetime of Seshachalam and not after 
her death and that therefore it would be apparent that the 
object of the adoption was to bring up the plaintiff to lead the 
life of a prostitute. The lower appellate Court, after referring 
to the age given in the plaint and discussing the other evidence 
on the point, concludes in paragraph 11 of its judgment: 

“Tn this state of the evidence I prefer to believe the witnesses examined 
for the plaintiff who say that the girl’s Gajjala Pooja took place after her 
adoptive mother died”. i 

In these circumstances we are not prepared to hold that 
the finding is, in any way, vitiated. 

The trend of the decisions in this Court is to the effect 
that the adoption of a daughter by a dancing woman of the 
prostitute class is valid, if the object of the adoption is not to 
bring her up to lead the life of a prostitute. One of the 
earliest cases is that of Venku v. Mahalingal. In delivering 
the leading judgment in that case, Muttusami Aiyar, J., 
strongly dissented from the view taken by West, J,, in the case 
of Mathura Naikin v. Esu Naikin? that such adoptions are 
invalid and should never be countenanced. Referring to the 
argument that the adoption of a daughter by a woman of the 
dancing girl caste should not be held to be valid because it 
contravenes the provisions of Ss. 372 and 373, Indian Penal 
Code, his Lordship observed as follows :— 


“The act prohibited is the disposition of a minor for the purpose of 
prostitution, and the reason of the prohibition is the protection of the chastity 
of girls‘under sixteen years of age. Taking it then that the rule of public 
law embodied in S. 372, controls the private law and is an index of public 
policy, the further question arises whether it operates to prevent a dancing 


1. (1888) I.L.R. 11 Mad. 393. 2. (1880) I.L.R. 4 Bom. 545. 
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girl from adopting a daughter altogether, or to prevent her only either from 
prostituting or from entering into a contract for prostituting the adopted 
daughter so long as she is under sixteen years of age. Adoption as recognized 
in Hindu law is allowed partly for continuing the family and partly for 
securing a person competent according to the custom of the caste to perform 
the funeral obsequies of the adoptive parents and to take their property. It 
should not, therefore, in the case of dancing girls be confounded with 
prostitution which is neither its essential condition nor necessary consequence, 
but an incident due to social influences. The extent to which the rule of 
public policy has been given effect to in this Presidency appears to me to 
indicate the legitimate limits within which we can recognize it as a rule of 
private law. We may set aside or decline to enforce a contractor disposition 
which has for its immediate object the prostitution of a minor during her 
minority so as to leave her no choice of married life when she is over sixteen. 
years. The policy of the Penal Code, as it seems to me, is not to obliterate 
altogether the line of distinction between the province of ethics and that 
of law but, to protect the chastity of minors and to assure to them the freedom. 
of choosing married life when they attain their age, whether they are the 
natural or adopted daughters of dancing women, and to leave otherwise the- 
incidents of their legal status as daughters untouched, whether the parties. 
concerned are dancing women or ordinary Hindus”. 


And as in that case the adoption was made prior to 1861 
when the Indian Penal Code, came into force it was held that 
the dancing girl in question was competent to adopt a daughter. 
This decision has been the subject of comment in several latet- 
decisions. It was followed in Muttukannu v. Paramasamil 
where their Lordships (Muttusami Ayiar, and Parker, JJ.) 
observe at page 218: i 

We consider therefore, that as a matter of private law it must be taken, 
the class of dancing women being recognized by Hindu law as a separate class 
having a legal status, that the usage of that class, in the absence of positive 
legislation to the contrary, regulates rights of status and of inheritance, 
adoption and survivorship. Although a rule of public law may supersede 
that of private law, yet it was pointed out in Venku v. Makalinga? that the- 
Indian Penal Code, prohibited only the employment of minors for purpose of 
prostitution and any disposition which might have such employment for its. 
object”. 

In that case too the adoption was made before the Indian. 
penal Code, came into force. The same view was taken in the- 
case of Queen Empress v. Ramana’ which was a prosecution 
for an offence under S. 372, Indian Penal Code. 


In the case of Kamalakshi v. Ramasami Cheiti4 Best 
and Subrahmania Aiyar, JJ., followed thc decision in Queen 
Empress v. Ramana’ and remitted the case for a finding on the 
question whether the adoption alleged in that case was made- 








1. (1889) I.L.R. 12 Mad. 214. 2. (1888) I.L.R. 11 Mad. 393 at 396.. 
3. (1889) I.L.R. 12 Mad. 273. 4, (1895) I.L.R. 19 Mad. 127. 
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with the intention of prostituting the adopted daughter even 
while she was a minor, and the Court held that, as the adop- 
tion was made with such an intention, it would not confer on 
the plaintiff in that case the status of an adopted daughter or 
other civil rights flowing therefrom. 


The next case is that of Sanjivi v. Jalajakshil in which 
the adoption was made after the Indian Penal Code, came into 
force and the finding was that it was with the intention of 
bringing up the adoptee as a prostitute even during her minority. 
It was held that: 

” An adoption made as this with such intention after the Indian Penal 
Code, came into force is illegal, and can give the plaintiff no right to claim 
the property of Lacha by inheritance”. 

In 1912, however, a dissentient note was struck by 
Sadasiva Aiyar, J., in the case of Guddati Reddi Obala v. 
Ganapati Kandanna2. Sundara Aiyar, J., who was the other 
member of the Bench, based his decision on the ground that as 
the adoption was by a married woman, though belonging to the 
‘dancing girl caste, it was invalid. On the qtiestion of the 
validity of adoption by a woman of the prostitute class his 
Lordship did not express any opinion, but simply said that he 
should not be taken to have conceded that such adoptions are 
valid. Sadasiva Aiyar, J., dissented from the view taken in 
Venku v. Mahalinga’ and approved of the decision in Mathura 
Naikin v. Esu Natkin4 and observed: 

“I wish to dissent from Venku v. Mahalinga? on the broad ground that 


‘an adoption of a minor girl by a prostitute belonging to a caste which 
notoriously follows prostitution as a profession after the Penal Code came 


into force is a criminal act and is on that ground also clearly illegal. Iam 


-also clearly of opinion that the authority of Venku v. Mahalinga® has been 
reduced toa minimum by the observations of the Privy Council in the case in 
‘Ghasiti v. Umrao Jan”. Lord Hobhouse at page 156 of the! report clearly 
expresses his approval of the case of Mathura Naikin v. Esu Naikin* though 
of course it might be said that His Lordship does not express any definite 
opinion as it was unnecessary to do so for the purposes of that case which 
related to Mahomedan prostitutes”. 

In the case of Visalakshi Ammal v. Dorasinga Pillai6 to 
which Sadasiva Atyar, J., was a party, his Lordship reiterated 
‘the view taken by him in Guddati Reddi Obala v. Ganapathi 


Kandanna?. 





1. (1897) I.L.R. 21 Mad. 229. 2. (1912) 23 M.L.J, 493. 
3, (1888) I.L.R. 11 Mad. 393 at 396. 4. (1880) ILL.R. 4 Bom. 545 at 549. 
5. (1893) L.R. 20 I.A. 193: LL.R. 21 Cal. 149 (P.C.). 
6. (1914) 29 I.C. 974. 
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But in 1915, when the same question arose for decision in 
Nagamuthu Pillai v. Dasi Sundram1 this Court, (Abdur 
Rahim and Ayling, JJ.) adopted the view taken in the earlier 
cases and Abdur Rahim, J., observed: 

“The first point is really covered by a series of authorities of this Court 
laying down that the adoption of a daughter by a dancing girl is valid in this 
Presidency if it is not made for the purpose of making the girl a prostitute. 
‘We have been referred to certain adverse observations in some judgments of 
a very general character but the learned pleader who appeared for the 
appellant admits that the authorities are all against him on that point“. 

On the finding of fact in that case that the adoption 
was made for the purpose of helping the adoptive mother in 
the household duties, the adoption was found to be valid. 

When the question again came up for decision recently 
in Shanmugam Pillai v. Krishnaveni? Anantakrishna 
Aiyar, J., after referring to most of the decisions mentioned 
above, observed: 

“Tf there be a custom among dancing girls of adopting a girl and if it be 
‘proved that the adoption was not to promote prostitution but to wean the girls 
away from prostitution and settle them in married life, and that is the finding 


recorded by the lower Courts, in the present case—then, according to the 
view of law as laid down in Madras, such an adoption could be valid”. 


It will therefore be seen that, but for the observations of 
Sadasiva Aiyar, J., in Guddatt Reddit Obala v. Ganapathi 
Kandanna8 this Court has been consistently holding that, if the 
adoption is not made for the purpose of promoting prostitution, 
it is valid. i 


The view of the Bombay High cone on the other hand, 
is that adoption of a daughter by a dancing woman of the 
prostitute class is not valid, because it is invariably meant to 
promote prostitution and thus opposed to public policy. The 
earliest case is that of Madura Naikin v. Esu Naikin4 where 
West, J., expressed very strongly againt the validity of such 
adoptions. The same view was taken in the cases reported in 
Hira Naikin v. Radha Natkin’ and also in Girimallappa 
‘Channappa v. Kenchavaé. 


It is argued that the view of the Bombay High Court 
expressed in Mathura Naikin v. Esu Naikin4 has been approved 





1. (1915) 32 I.C. 743. 2. (1931) M.W.N, 288, 
3. (1912) 23 M.L.J. 493. 
4, (1880) I.L.R. 4 Bom. 545. 5. (1912) I.L.R. 37 Bom. 116. _ 


6. (1920) I.L.R. 45 Bom. 768. ` 
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by the Judicial Committee of the Privy Council in the case of 
Ghastiv. Umrao Jani. But the judgment in that case does not 
in any way show either that their Lordships of the Judicial 
Committee approved or disapproved of the view of the 
Bombay High Court, for all that is said is as follows: 


“In the case of Hindus great diffictilties have been felt by Courts of 
Justice in admitting the validity of transactions intended for the furtherance 
of prostitution. See the case of Mathura Naikin v. Esu Naikin? and the 
authorities there referred to. And as regards Muhammadans, prostitution is 
not looked on by their religion or their laws with any more favourable eye 
than by the Christian religion and laws”. 


There is nothing in this to indicate that the view taken 
by the Bombay High Court was upheld and that the view of 
this Court was found to be wrong. We are therefore unable 
to agree with the opinion of Sadasiva Aiyar, J., in Guddatt 
Reddi Obala v. Ganapathi Kandanna’ that the authority of 
Veku v. Mahalingat has been reduced to a minimum by the 
observations of the Privy Council in Ghasti v. Umrao Jan, 
It is not also accurate to say that: 


“ Lord Hobhouse clearly eanreeobd his approval of the case in Mathura 
Naikin v. Esu Naikin?’. 


It cannot therefore be said that by reason of the decision 
of the Judicial Committee the view taken by this Court is no- 
longer the law. 

As the finding in this case is that the adoption was made 
with the object of getting the plaintiff married to the third 
defendant and not for any immoral object, the adoption has. 
to be upheld in view of the. trend of decisions in this Court.. 
But the learned Advocate for the appellant has gone further 
and argued that whatever be the object of the adoption—. 
whether it be for promoting prostitution or whether it be for 
a perfectly legitimate purpose, such as getting the adoptee 
matried—the adoption of a daughter by a dancing woman of 
the prostitute class is invalid and does not confer any civil 
rights on the adopted daughter. His contention is that as in the 
majority of cases the girl adopted by a dancing woman invari- 
ably leads a life of prostitution, the custom of adoption of a. 
daughter by a woman of that caste should never be counten- 
anced by the Courts as it is opposed to public policy. But, as. 


a 


1. (1893) L.R. 201.A.193: LL.R. 21 Cal. 149 (P.C.). 
2. (1880) I.L.R. 4 Bom. 545. 
3, (1912) 23 M.L.J. 493. 4, (1888) I.L.R. 11 Mad. 393 at 396.. 
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observed by Mutthusami Aiyar, J., in Venku v. Mahalingal, 
referred to above, prostitution is neither an essential condition 
nor a necessary consequence of such an adoption, but is only 
an incident due to social influences. Further, it is not, and 
cannot be, contended that if a girl who is adopted by a dancing 
woman subsequently says that she will not lead the life of a 
prostitute, but would get married if possible, she would lose 
all her rights as an adopted daughter. Indeed, in this case, 
there is evidence that it is customary among dancing women 
of Mandapata Village to which the parties belong, to adopt 
girls for the purpose of giving them in marriage to others. It 
cannot therefore be said that leading a life of prostitution is a 
condition attached to adoptions of this kind or that the validity 
of such adoptions depends on the adoptee leading the life of a 
prostitute. The adoption of a daughter by a dancing woman 
of the prostitute class cannot therefore by itself, without 
anything further teing proved, be said to offend public policy. 
Thus the proposition propounded by the learned Advocate for 
the appellant put in such wide terms cannot be accepted as 
sound. 


It is then argued that, in view of the explanation to 
S. 373, Indian Penal Code, the presumption is, that all such 
adoptions are made with the intent that the adopted daughter 
shall be used for the purpose of prostitution and that therefore 
it would be against public policy to recognise such an adoption 
as valid. But the presumption is a rebuttable one, as was 
pointed out by Sundara Aiyar, J., in Public Prosecutor, v. 
Kannammal2, Every adoption of this kind cannot therefore 
be declared invalid. We, therefore, see no reason to depart 
from the rule laid down by this Court in a series of decisions. 


Having regard to the finding of fact in this case and the 
course of decisions in this Court, we hold that the adoption of 
the plaintiff by Seshachallam is valid and entitles her to the 
reliefs claimed in the suit. 


The Second Appeal therefore fails and is dismissed with 
costs. 


S. V. V. — Appeal dismissed. 





1. (1888) I.L.R. 11 Mad. 393 at 396. 
2. (1913) 24 M.L.J. 211 at 222. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—Lorp ALNESS, Lorp ROCHE AND SIR SHADI 
LAL. 


Nrisingha Charan Nandy Choudhry .. Appellant* 
v. 
Rajniti Prasad Singh and others .. Respondents. 


Jurisdiction—Sonthal Parganas—Land situate partly in Sonthal Parganas 
and partly outside Sonthal Parganas—Morigage of—Suit to enforce—Settle- 
ment Officer—Power to transfer case to competent Civil Court established 
under Civil Courts Act, 1887—Subordinate Judge of Court outside Sonthal 
Parganas in Gaya District—Jurisdiction to hear and determine suit—Civil 
Procedure Code (V of 1908), Ss. 17 22,23—Sonthal Parganas Act (XXXVII 
of 1855)—Sonthal Pargans Settlement Regulation (No. 3 of 1872), Ss. 5 and 
5-A (as amended by—Sonthal Parganas Settlement (Amendment Regula- 
tion IlI of 1908)—Sonthal Parganas Justice Regulation (V of 1893), S. 10—A 
Civil Court established under the Bengal, Agra and Assan Civil Courts 
Act, 1887, 

The plaintiff instituted a suit in the Court of the Settlement Officer of the 
Sonthal Parganas to enforce two mortgages over land situated partly in the 
Sonthal Pargans and partly in the Gaya District. By the Sonthal Parganas 
Act, 1855, the Sonthal Parganas are governed not by the general laws and 
regulations in force in the Presidency but by such laws as may be specially 
enacted for or extended to it. The Settlement Officer in exercise of the 
power conferred by sub-S. (1) of S.5-A of the Sonthal Parganas Settlement 
Regulation III of 1872 recorded a certifiate to the effect that it appeared to 
him just and expedient that it should be tried by a competent Civil Court in 
the Gaya District, and sent the record of the case to the District Judge, Gaya, 
who transferred it to the Subordinate Judge of that District. He overruled 
the defendant’s objection as to his jurisdiction to entertain the suit, and the 
High Court on revision upheld the trial Judge. Onappeal to the Judicial 
Committee of the Privy Council, 

Held, (1) The Civil Procedure Code, S. 17, which gives a choice of any 
Court within the local limits of whose jurisdiction any portion of the 
property in respect of which relief is sought is situate, applies only if the 
Code applies. to the Court in which the suit is instituted; 

(2) the provision in S. 10 of the Sonthal Parganas Justice Regulation (V 
of 1893) that “trial” of suits is to be “ regulated ” by the Code includes all 
the essential matters governing the hearing of a cause, including the pre- 
liminary matter of the competence of the Court to entertain it; 

(3) S. 17 of the Code of Civil Procedure is applicable to the Court of the 
Subordinate Judge in the Sonthal Parganas, as well as to the Court of the 
Subordinate Judge at Gaya; 

(4) the expression used in sub-S. (1) of S.5 and in sub-S. (1) of S.5-A 
should have the same meaning in both the sub-sections, and is wide enough to 
include a Civil Court established in the district of Gaya; 

* P. C. Appeal No. 37 of 1935. 4th May, 1936. 

Patna Appeal No. 3 of 1935. 
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“a Civil Court established under the Bengal, Agra and Assam Civil 
Courts Act, 1887”. : 

(5) the Subordinate Judge of Gaya had jurisdiction to entertain and 
determine the suit; 

(6) if he had refused to receive the plaint, the plaintiffs could have 
moved the High Court, to which the Gaya Court was subordinate, to direct it, 
under S, 22 read with S. 23 of the Code of Civil Procedure, to entertain the 
suit. : 

(5) the Sonthal Parganas Regulation III of 1872, S. 5-A sub-S. (1) 
empowers the Settlement Officer to transfer the case to a competent Civil 
Court established under the the Civil Courts Act; 


Appeal dismissed. Order of the High Court (Wort and Khaja Mohamad 
Noor, JJ.), confirmed. 

This is an appeal by special leave from a judgment and order of the 
High Court of Judicature at Patna dated the 9th February, 1934, which 
affirmed an order of the Subordinate Judge of Gaya dated the 18th 
November, 1932, which decided that he had jurisdiction to try the suit out of 
which this appeal has arisen. 

The plaintiffs (Respondents Nos. 1-3) instituted the present suit on the 
24th March, 1931, in the Court of the Settlement Officer of Dumka (Sonthal 
Parganas). The suit was filed in the Court of the Settlement Officer under 
S. 5 of the Sonthal Parganas Settlement Regulation III of 1872, as the bulk 
of the properties in suit are situated in the Santhal Parganas which was then 
in revisional settlement. The plaintiffs on the basis of two mortgages dated 
2nd February, 1913, and 16th May, 1917, claimed Rs. 1C,09,000, and, in the 
event of non-payment, the sale of the mortgaged properties. 

At the time of the presentation of the plaint the plaintiffs filed a petition 
Praying that the suit might be transferred under S. 5-A of the Santhal 
Parganas Settlement Regulation 1872 to the Court of the Subordinate Judge 
Gaya, within whose jurisdiction a portion of the mortgaged property was 
situated. On 24th March, 1931. the Settlement Officer direéted the suit to be 
transferred to the Court of the District Judge of Gaya for disposal. On 19th 
May, 1932, the District Judge transferred the suit for trial to the Second 
Subordinate Judge of Gaya. On the 8th June, 1932, the appellant filed a peti- 
tion praying the Subordinate Judge to decide the issue whether he had 
jurisdiction to try the suit, and on the 18th November, 1932, he delivered 
judgment, and held that he had jurisdiction to try the suit. 

The appellant then filed a revision to the High Court. The said revision 
was disposed of by Wort and Khaja Mohammad Noor, JJ., who delivered 
Separate judgments on the 9th February, 1934, and dismissed the application 
for revision. 


Dunne, K. C. and W. Wallach for appellant —A Court outside 
the Sonthal Parganas irrespective of the restrictions placed by 
S. 60f Regulation III of 1872 has no jurisdiction to try a suit 
involving Properties in the Sonthal Parganas, and the Code of 
Civil Procedure S, 17 has no application. The Settlement Officer 
can transfer to a Court which has been appointed as a Civil Court 
within the Sonthal Parganas, but he cannot transfer the suit 
outside the Sonthal Parganas because the Act under which he has 
got his power to transfer is an Act which has relation only to the 
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Sonthal Pargans Regulation III of 1872. The District Judge to 
whom the suit was transferred had no jurisdiction to hear the suit. 
Bihar and Orissa Code 1917, 1st Edn. Vol. 1, p. 374. The Act of 
1855 is the origin of the special legislation in the Sonthal Parganas 
and “ general laws and regulations ” does not include the general 
Courts which would be applicable to the case, but the general 
Courts in the Sonthal Parganas. Maha Prasad Singh v, Ramani 
Mohan Singhi. The Act of 1855 excludes the general regulations 
from the Sonthal Parganas unless expressly extended to it. There 
is no jurisdiction extended to the Courts outside the Sonthal 
Parganas, by the amendment of 1908. All that is provided under 


_this regulation is that the Settlement Officer has power to transfer 


the case to a Civil Court which has jurisdiction within the Sonthal 
Parganas alone. The Act of 1855 cut out the whole of the legisla- 
tion outside the Sonthal Parganas and therefore the Code of Civil 
Procedure is not in force within the Sonthal Parganas. The Code 
has not been extended to it by the amending Act of 1908, The 
amending Act Ss. 5 and 5-A can only include Civil Courts 
established under the regulation of 1893. The Sonthal Parganas 
Justice Regulation (V of 1893), S. 10 and the Schedule annexed 
to the Sonthal Parganas Regulation III of 1872 (as amended) 
make the Code of Civil Procedure only applicable to the procedure 
during the hearing of a suit instituted in accordance with the said 
regulations. All Courts situate outside the Sonthal Parganas to 
which S. 17 of the Code of Civil Procedure applies, have not 
concurrent jurisdiction with the Courts inside the Sonthal 
Parganas for the trial of suits in which the value of the properties 
involve both outside and inside the Sonthal Parganas exceeds 
Rs, 1,000. The Settlement Officer had no authority to transfer 
the suit to the Disirict Judge of Gaya. Neither the District Judge 
nor the Subordinate Judge had jurisdiction to try the case. 
(Refers to Maha Prasad Singh v. Ramani Mohan Singhl, 
Sourendra Mohan Sinha v, Hari Prasad Sinha®, Kusum Kumari 
v. Debi Prasad3 and Ledgard v. Bull4, 

De Gruyther, K. C. and M. H. Rushid for respondents,—M aha 
Prasad Singh v. Ramani Mohan Singhi, decided that where there 
is property under settlement the suit is to be instituted in the 
Court of the Settlement Officer although some of the bulk of the 
property in suit is outside the Sonthal Parganas, but that when it 
is so instituted the Settlement Officer has the power to transfer it 


a 


1, (1914) L.R. 41 L.A. 197 : I.L.R. 42 Cal. 116: 27 M.L.J. 459 (P.C.). 
2. (1925) L.R. 52 I.A. 418 at 429: LL-R. 5 Pat. 135: 50 M.L.J. 1 (P.C.). 
3, (1935) L.R. 63 LA. 114: LL.R.15 Pat. 210: 70 M,L.J. 355. 

4. (1886) L.R. 13 L.A. 134 at 143: I.L.R. 9 All. 191 (P.C.). 
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to a Court established under the Bengal Civil Courts Act 1887 and 
to a Court which would have had jurisdiction to try the suit if 
there had been no settlement; and the Court of Gaya is a Court 
‘under the Bengal Civil Courts Act and therefore it would have 
had jurisdiction to try this suit but for the settlement actually 
pending. Sourendra Mohan Sinha v. Hari Prasad Sinhal, decided 
that where there was no settlement, the Court outside the Sonthal 
Parganas had jurisdiction. As a portion of the mortgaged property 
was situate in the district of Gaya, the plaintiffs could, in the 
absence of S. 5 of the Sonthal Parganas Settlement Regulation 
institute their suit in the Court of the Subordinate Judge at Gaya 
and were not bound to institute it in the Court of the Subordinate 
Judge in the Sonthal Parganas. 


Dunne, K. C., replied 
Their Lordships’ Judgment was delivered by 


Sir Sgan Lat.—The suit, out of which this appeal arises, 
was instituted in the Court of the Settlement Officer of the 
Sonthal Parganas, to enforce two mortgages comprising landed 
property, the major portion of which was situated in the 
Sonthal Parganas, and the remainder in the Gaya district. The 
plaintiffs, who were the mortgagees, submitted wth their 
plaint an application to the Settlement Officer asking him to 
transfer the suit for trial to the Court of the Subordinate 
Judge at Gaya; and on this application he transferred the suit 
to the District Judge of Gaya who transferred it to the 
Subordinate Judge of Gaya. When the case tame on for 
hearing before the Subordinate Judge, the defendants chal- 
denged his jurisdiction to entertain the suit; but their objection 
was over-ruled, not only by the trial Judge, but also by the High 
‘Court at Patna to whom the case was taken on revision. From 
the judgment delivered by the High Court, this appeal has, by 
special leave, been brought by one of the defendants; and the 
question of jurisdiction has again been debated by the learned 
` counsel for the parties. 


The Sonthal Parganas, which originally formed part of the 
Presidency of Bengal and are now iucluded in the province of 
Bihar and Orissa, were considered to be a backward tract; and 
it was, therefore, deemed expedient that that territory should 
be governed, not by the general laws and regulations in force 


1. (1925) L.R. 52 LA. 418 at 429: I.L.R. 5 Pat. 135: 50 M.L.J. 1 (P.C.). 
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in the Presidency, but by such laws as may be specially enacted 
for, or extended to, it. To carry out this object a statute 
entitled the Sonthal Parganas Act, XXXVII of 1855, was. 
passed by the Governor-General of India in Council, providing, 
inter alia, of the administration of civil and criminal 
justice by the officer or officers, under whose super- 
intendence and jurisdicton the district of Sonthal Parganas. 
was placed. The law as enacted by that statute was subse- 
quently amended and supplemented by various Acts and 
Regulations, but their Lordships consider it unnecessary to: 
enter upon an examination of the history of the legislation 
governing the constitution of the courts established for the 
administration of civil justice in the district, or of the laws to. 
be followed by them. Their Lordships will deal only with the 
law which has a direct bearing upon the question of jurisdic- 
tion raised by the appeal. 


It may be mentioned at the outset that at the time of the: 
institution of the suit a settlement was being made of the district: 
of Sonthal Parganas; and, as the plaintiffs sought to enforce 
their claim by a sale of the mortgaged property inculding the’ 
land situated in that district, they filed their plaint before the 
officer making the settlement. This was done in compliance 
with S. 5 of the Sonthal Parganas Settlement Regulation, IIE 
of 1872, which, as re-enacted in a modified form by the 
Sonthal Parginas Settlement (Amendment) Regulation III of 
1908, reads as follows :— 


“ 5—(1) From the date on which, under S.9, the Lieutenant-Governor 
declares, by a notification in the Calcutta Gazette, that a settlement shall be 
made of the whole or any part of the Sonthal Parganas, until the date on 
which such settlement is declared by alike notification, to have been com- 
pleted, no suit shall lie in any Civil Court, established under the Bengal, Agra 
and Assam Civil Courts Act, 1887, in regard to— 


(a) any land or any interest in, or arising out of land, or 

(b) the rent or profits of any land, or 

(c) any village headship or other office connected with any land, 
in the area covered by such first-mentioned notification; nor shall any Civil 
Court proceed with the hearing of any such suit which may be pending 
before it. 

“ (2) Between the dates referred to in sub-S. (1), all suits of the nature- 
therein described shall be filed before or transferred to an officer appointed 
by the Lieutenant-Governor under S. 2 of the Sonthal Parganas Act, 1855, or 
S. 10 of this Regulation, according as the Lieutenant-Governor may from 
time to time direct, and such officer shall hear and, even though during the 
hearing the settlement may be declared to have been completed, determine 
them.” 
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It must be observed that the civil courts referred to in 
sub-S. (1) were competent to hear all civil suits in which the 
matter in dispute exceeded Rs. 1,000 in value; but they weré 
deprived of their jurisdiction in respect of the suits relating to 
lands in the Sonthal Parganas pending the completion of the 
settlement. Such suits were, as enacted by sub-S. (2), to be 
heard and determined by an officer appointed under S. 2 of the 
Sonthal Parganas Act, 1855, or by an officer appointed under 
S. 10 of the Regulation to make the settlement. 

The officer thus invested with special jurisdiction may, 
however, consider it desirable that a suit of the description 
mentioned in sub-S. (1) should be tried by an ordinary civil 
court; and he has, therefore, been authorised to transfer it to 
such Court for trial. This authority is conferred by S. 5-A, 
which, so far as is material to the question before their Lord- 
ships, is in these terms :— 


“$-a.—(1) Notwithstanding anything contained in S. 5, whenever it 
appears to any offcer empowered thereby to try any such suit to be just and 
expedient that the suit or any isssue arising therein should be tried by a Civil 
Court established under the Bengal, Agraand Assam Civil Courts Act, 1887, 
which but for that section would have had jurisdiction to try the suit, he 
may, either on the prayer of the parties or of his own motion but subject to 
the control of the officers to whom he is subordinate, make a certificate to 
that effect and transfer the record, if any, to such Court. 


“ (2) On receipt of any such certificate and on payment of such court- 
fees as would have been payable if the suit had been originally filed in such 
Court (if the said fees have not already been paid), the Coprt shall proceed 
to hear and determine such suit or issue as if the suit had been originally 
instituted therein.” 


It was in exercise of the power conferred by sub-S. (1} 
of S. 5-a that the Settlement Officer, before whom this suit 
was filed, recorded a certificate to the effect that it appeared to 
him just and expedient that it should be tried by a competent 
Civil Court in the Gaya district, and sent the record of the 
case to the District Judge, Gaya, who transferred it to the 
Subordinate Judge of that district. . 


There can be no doubt, and indeed it is not disputed, that 
the Settlement Officer was entitled to make an order that the 
suit should be heard, not by him, but by a competent Civil 
Court. The rule to determine the Civil Court competent to try 
it is laid down in the sub-section itself. That Court must 
satisfy two conditions: (1) it must be a Civil Court establish- 
ed under the Bengal, Agra, and Assam Civil Courts Act, 1887 
(which may be conveniently- referred to hereinafter as the 
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Civil Courts Act), and (2) it must bea Court, which, but for 
S. 5 of the Regulation, would have had jurisdiction to try the 
suit. 


It is argued for the appellant that both these conditions 
are satisfied by the Court of the Subordinate Judge established 
under the Civil Courts Act within the Sonthal Parganas, but 
not by any Court established outside that district. The first 
part of this argument is unassailable, but the second part, 
which seeks to deny the jurisdiction of the Gaya Court, cannot 
be accepted. It is beyond dispute that the Court of the Sub- 
ordinate Judge at Gaya has been established under the Civil 
Courts Act, and the crucial question is whether that Court 
fulfils the second condition. 


Now, the mortgage deeds include, as already stated, lands 
situated, not only inthe Sonthal Parganas, but also in the 
Gaya District. What is the ordinary rule for determining the 
Court which can take cognizance of a suit for immovable pro- 
perty situated within the local limits of two or more tribunals? 
The answer is furnished by S. 17 of the Code of Civil Proce- 
dure, Act V of 1908, which provides that where a suit is to 
obtain relief respecting immovable property situate within the 
jurisdiction of different Courts, the suit may be instituted in 
any Court within the local limits of whose jurisdiction any 
portion of the property is situate. 


The plaintiffs maintain that, as a portion of the mortgag- 
ed property was situate in the district of Gaya, they could, in 
the absence of S. 5 of the Sonthal Parganas Settlement Regula- 
tion, institute their suit in the Court of the Subordinate Judge 
at Gaya, and were not bound to institute it in the Court of the 
Subordinate Judge in the Sonthal Parganas. But, as laid down 
in Sri Raja Setrucherla Ramabhadraju v. Maharaja of Jeyporel 
the choice given by S. 17 can be utilised only if the Code 
applies to both the Courts. It is incontrovertible that the 
whole of the Code is applicable to the Gaya Court, but it is 
urged that the section in question has not been extended to the 
Court of the Subordinate Judge in the Sonthal Parganas. It 
is necessary to consider whether there is any justification for 
this contention. 





1. (1919) L.R. 46 I.A. 151: I.L.R. 42 Mad. 813: 37 M.L.J. 11 (P.C.). 
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The learned counsel for the appellant argues that the 
Sonthal Parganas Act, XXXVII of 1855, which removed the 
district of the Sonthal Parganas from the operation of the 
general laws and regulations governing the Presidency of 
Bengal, specified only certain laws which were extended to 
that district, and that S. 17 or its predecessor is not to be 
found in that list. It is true that that statute provided a com- 
plete code of the laws which then governed the district, but it 
did not prevent an addition to that list of other laws speci- 
ally made applicable to the territory thereafter. 


Now, the Sonthal Parganas Justice Regulation, V of 1893, 
introduced important changes in the law relating to the 
administration of justice in that district. It added to the 
special Courts already existing therein a new class of Courts, 
namely, the Court of the District Judge and the Courts of 
Subordinate Judges which were established under the Civil 
Courts Act, and expressly provided by S. 10 that the trial of 
the suits in those Courts should be regulated by the Code of 
Civil Procedure as for the time being in force in the Bhagal- 
pur district. The Code including S. 17 is undoubtedly in force 
in the Bhagalpur district, and consequently its operation 
extends also to the Courts established in the Sonthal Parganas 
under the Civil Courts Act. It is, however, said that only that 
portion of the Code, which regulates the frial of suits, of has 
been extended to the Sonthal Parganas, and that the word 
“trial” does.not include jurisdiction to take cognizance of the 
suit. There is in the opinion of their Lordships no founda- 
tion for this argument. In their view the provision that “trial” 
of suits is to be “regulated” by the Code includes all the 
essential matters governing the hearing of a cause, including 
the preliminary matter of the competence of the court to 
entertain it. The Code therefore supplies, not only what may 
be called procedural rules, but also the rules governing jurisdic- 
tion. 


It follows that S. 17 is applicable to the Court of the 
Subordinate Judge in the Sonthal Parganas, as well as to the 
Court at Gaya; and, if S. 5 of the Regulation had not been 
enacted, the plaintiffs could have instituted this suit in the 
Gaya Court, and that Court would have been competent to try 
it. Both the conditions necessary for the exercise of the power 
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of transfer conferred upon the Seitlement Officer have, there- 
fore, been satisfied. 


The argument is then advanced that it was not contem- 
plated by the legislature that suits relating to landsin the 
district of Sonthal Parganas, while under settlement, should be 
heard and determined by a Civil Court established outside that 
district. The intention of the legislature must be gathered 
from the language used by it, and the expression “a Civil Court 
established under the Bengal, Agra and Assam Civil Courts 
Act, 1887” is wide enough to include a Civil Court established 
in the district of Gaya. The Court, in which the suit is now 
pending, was established under that Act, and there is nothing 
in the language of S. 5-A of the Regulation to show that that 
Court was excluded from its operation. 


Moreover, the phrase “Civil Court established under the 
Bengal, Agra and Assam Civil Courts Act, 1887” is used, not 
only in sub-S. (1) of S. 5-A, but also in sub-S. (1) of S. 5; 
and it should have the same meaning in both the sub-sections. 
It cannot be disputed that that expression as used in sub-S. (1) 
of S. 5 must include a Court established under the Civil Courts 
Act outside the Sonthal Parganas; as it is the only law which 
has been invoked to deprive such a Court of the jurisdiction 
which it might have under the Code of Civil Procedure to try 
a suit relating to land in the Sonthal Parganas during the 
pendency of the settlement. It follows that a Court establish- 
ed outside that district must come within the ambit of the 
same expression as used in sub-S. (1) of S. 5-A. In other 
words, the latter sub-section is calculated to remove the ban 
imposed by the former sub-section. 


Lastly, it is contended that, even if the Settlement Officer 
had removed the bar tothe jurisdiction of the Subordinate 
Judge at Gaya by making a certificate under S. 5-A, sub- 
S. (1), he had no authority to make an order binding upon the 
Subordinate Judge, who was, in no way, subordinate to him. 
But the language of the statute empowers the Settlement 
Officer to transfer the case to a competent Civil Court establi- 
shed under the Civil Courts Act, and the Court of the 
Subordinate Judge at Gaya is certainly such a Court. It is 
true‘that that Court is not subordinate to the Settlement 
Officer and may not be bound to obey his order. But this is a 
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mere matter of comity between the two Courts and cannot 
affect the jurisdiction of the Subordinate Judge. If the Gaya 
Court had refused to receive the plaint, the plaintiffs could 
have moved the High Court, to which it was subordinate, to 
direct it, under S. 22 read with S. 23 of the Code of Civil 
Procedure, to entertain the suit. The fact, however, remains 
that the Subordinate Judge of Gaya has received the plaint, 
and in their Lordships’ opinion he has jurisdiction to hear and 
determine the suit. 

For the foregoing reasons their Lordships concur in the 
conclusion reached by the High Court. They will, therefore, 
humbly advise His Majesty that the appeal should be dis- 
missed with costs. 

Solicitors for appellant: Watkins and Hunter. 

Solicitors for respondents: Nehra & Co. 

S. P. K. Appeal dismissed. 


K. C. 
IN THE HIGH COURT OF JUDICATURE AT M ADRAS. 


PREsENT:—MR. Justice CORNISH, AND MR. Justice 
VARADACHARIAR. 





The Revenue Divisional Officer, Trichinopoly 


(Referring Officer) .. Appellant.* 
U. . 
Venkatarama Aiyar and another .. Respondents. 


Interest—Occupation of land by Government Officials before no tification 
—If Court can award interest for the period of occupation before notification 
—Land Acquisition Act, Ss. 16,17 and 34. 

Where prior to the notification under the Land Acquisition Act, urgent 
possession was required and the Government Officials took possession before 
the notification was made, with the consent of the owners, 

Held, the Court can award interest ai 6 per cent per annum—the rate 

‘fixed under S. 34 of the Act—by way of compensation for occupation of the 
lands by the officials prior to the notification or award. 

Vallabhdas Naranjt v. Development Officer, Bandra, (1929) L.R. 56 L.A. 
259: ILL.R. 53 Bom. 589: 57 M.L.J. 139 (P.C.) applied. 


Appeals against the decrees of the Court of the Subordi- 
nate Judge of Trichinopoly dated 6th March 1920 and made in 
Original Petitions Nos. 70, 82 154, 155, 156, 157, 158, 159, 
160, 162, 163, 164, 165, 169, and 186 of 1928 respectivey. 





* Appeal. No. 494 to 508 of 1930. 23rd September, 1935, 
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Government Pleader (K.S. Krishnaswami Aiyangar) 
for Appellant. 

K.V. Sesha Aiyangar, S. T Srinivasagopalachariar and 
M. Murugappa Chettiar for Respondent. 

The Judgment of the Court was delivered by 

Cornish, J.—These appeals arise out of a batch of refer- 
ences made to the Court under S. 18 of the Land Acquisition 
Act. The lands acquired, thirty-seven and odd acres in 
extent, forma block of territory between the South Indian 
Railway and the river Cauvery near Trichinopoly, and have 
been acquired for the purpose of making a new bund in the 
place of the old flood bank which was washed away by the 
serious flood in 1924. The lands are of the same quality 
throughout, that is to say, single crop land. The notification 
under the Act was made on 20th October, 1925, and that is 
the date for determining the market value of the land. The 
claimants put the value at Rs. 17-8-0 for each cent of land. 
The acquisition Officer awarded Rs. 12 for each cent and the 
Court has given Rs. 16 for each cent. 

[Their Lordships then discuss the evidence re value and 
award compensation at Rs. 15 a cent. ] 

A further question is raised with regard to six per cent 
interest given by the Subordinate Judge as compensation for 
the period of occupation by the Public Works Department 
Officers prior’ to the award, that is from 16th January, 1925 to 
31st December, 1927. Urgent possession was required, and 
the consent of the owners obtained. The two sections of the 
Act which make provision for Government taking possession 
are: S. 16, which says that the Collector may take possession 
of the land after the award is made; and S. 17, which says 
that in cases of urgency the Collector may take possession even 
before the award has been made. Sub-S. (3) of S. 17 makes 
provision for compensation to be paid when such urgent posses- 
sion is taken. It requires that compensation for the standing 
crops and trees (if any) on the land and for any other damage 
sustained -by sudden ` dispossession shall be offered to the 
parties interested and, in case such offer is not accepted, the 
value of the crops and trees and the amount of such other 
damages shall be allowed for in awarding compensation for the 
land. But the facts of this case do not exactly fall under 
Ss. 16 and 17. ` 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 71 


We have however been referred to Vallabhdas Naranji 
Development Officer, Bandral which we think furnishes a pre- 
cedent for the award of interest by way of compensation in 
circumstances which are very similar to the present. It was 
there said: 

“ Their Lordships agree that the justice of the case was met by holding 
that the appellant was entitled to compensation for the occupation of the 
lands by the officials before the notification of November 4, 1920, which, as 
before stated, was awarded in the form of interest on the value of the land 
computed from the date when the Government took possession”. 

As pointed out in Inglewood Pulp and Paper Co v. New 
Brunswick Electric Power Commission? the right to receive 
interest takes the place of the right to retain possession. We 
think that the principle of those cases can be applied to the 
present one. 


Section 34 of the Act says that the amount of compensa- 
tion, if not paid on or before taking possession of the land, 
shall carry interest at the rate of six per cent per annum from 
the time of'taking possession until the compensation money is 
paid. No doubt S. 34 contemplates an award having been. 
made. But the foundation of the section is that when com- 
pensation is payable and has not been paid, interest for non- 
payment must be given from the date of taking possession. 
‘We think that the lower Court was right in awarding six per 
cent interest, the rate fixed by S. 34, from the date on which 
the Government Officers took possession. ° 


The appeal is therefore allowed in part with regard to the 
rate of compensation awarded; it will be reduced from Rs. 16 
for each cent to Rs. 15 for each cent. The memoranda of 
objections are dismissed without costs. The Government will 
pay half the costs of the appeal in the cases where memoranda 
of objections have been filed, but in the other two cases they 
will pay full costs to the respondents. 


S. V. V. —— Appeal allowed in pari and 
memo of objections dismissed.. 


Å— aaas 
1. (1929) L.R. 56 I,A. 259: I.L.R. 53 Bom. 589: 57 M.L.J. 139 (P.C.). 
2. (1928) A.C: 492. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 


Present:—Mr. Justice Mapuavan Nar Officiating 
Chief Justice, Mr. Justice STONE AND Mr. Justice Kine. 


K. V. A. L. Ramanathan Chettiar 


and another .. Petitioners* 
v. l 
The Commissioner of Income-tax 
Madras .. Respondent. 


Income-tax Act (XI of 1922), Ss. 4 (2)—Donation to a temple—Hundi 
drawn in British India on a foreign firm—Liability to pay outside British 
India—Actual encashment outside British India—If the amount of donation 
notionally received in British India and liable to tax. 

Ata partition in a Nattukottai Chetty banking family into three branches 
M, R.M.and A.L., it was decided that the family should pay Rs. 41,842 odd 
for a siva temple at their residential place Kottaiyur. A.L. drew a hundi 
for the amount on his Quala Lumpur branch and handed over the hundi in 
British India to the temple trustees. The trustees sent it to a firm at 
Singapore for collection. The petitioner R.M. instructed his agent at his 
Quala Lampur bank to pay A.L. Rs. 14,313 as representing his share of the 
contribution. He so paid it and debited it to the petitioner's wrkadai accouut 
in the Quala Lumpur ledger. 

Held, that the liability of the family to pay the Sivankoil was not a legal 
debt but only an intended donation to the temple. Even treating it as a debt, 
the actual payment of the amount was made outside British India and the 
liability to pay was also outside British India and therefore it cannot be 
considered to bé profits remitted in to British India within the meaning of 
S. 4 (2) of the Income-tax Act so as to be liable to tax. 

Hall (H.M. Inspector of Taxes) v. Marians, (1933) 18 T.C. 148, applied. 


Petition under S. 66 (3) of the Indian Income-tax 
Act (XI of 1922). 

P. R. Srinivasan for petitioners. 

M. Patanjali Sastri for respondent. 

The Judgment of the Court was delivered by 

Madhavan Nair, Officiating Chief Justice —The Income- 
tax Commissioner has referred to this Court the following 
questions for decision: 

(i) whether, on the admitted facts of the case, the sum 

of Rs. 14,313 was assessable to income-tax as a remittance of 
foreign profits under S. 4 (2) of the Income-tax Act. 








* O, P. No. 252 of 1933. 2nd October, 1935. 
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(it) whether, on the facts of the case, the initial pre- 
sumption that the sum of Rs. 14,313 must be deemed to be a 
remittance of petitioner’s foreign profits has not been fully 
rebutted and the assessment of the said sum legal or warranted 
by the provisions of the Income-tax Act. 


The facts are these: One K. V. A. L, family became 
divided ‘into three branches; K. V. A. L. R. M., K. V. A. L. 
A. Lọ and K. V. A.L.M. The petitioner, Ramanathan 
Chettiar, is the manager of the K. V. A. L. R. M., branch of 
the family. He carries on the business of banking in Madras, 
Quala Lampur and other places. His family is residing at 
Kottaiyur in Ramnad District. 


In this case we are concerned with the assessment of the 
petitioner for the year 1931-1932, the year of account being 
13th April, 1930, to 12th April, 1931. During this period a sum 
of Rs. 14,313 was debited to the “urkadai” account of the 
petitioner in his Quala Lampur ledger. The present reference 
relates to his liability to pay income-tax with respect to this 
amount. 


— At the time of the partition on 11th January, 1929, it was 
decided that the K. V. A. L., family should give a sum of 
Rs. 41,842-8-0 for the construction of a Sivankoil at Kottaiyur. 
This amount was paid to the temple by means of a hundi drawn 
by K. V. A. L. A. L., one of the three branches, on his shop 
at Quala Lampur. The hundi is in these terms: 

“Quala Lampur K. V. A.L. A.L. Somasundaram Chettiar shall pay to 


the person who presents this document the said sum of Rs. 41,842-8-0 at the 
rate of exchange then prevailing at Quala Lampur to the order of the trustees 


of the Tiruppani, vis, (1) A. M. A. S. Subbiah Chettiar and (2) K. V.S. V. 


Alagappa Chettiar with interest-from 21st Thai, Sukla, at the Quala Lampur 
current rate of interest and get back this with the receipt of this amount duly 
acknowledged. (See Ex. CY”. 


This sum of Rs. 41,842-8-0 was paid by K. V. A. L. A. L, 
on behalf of the entire family. One third of this amount, that 
is the amount involved in this reference, represents the peti- 
tioner’s share of the contribution. From the finding submitted 
by the Commissioner after the first hearing of this reference, 
it appears that the Sivankoil trustees received the hundi in 
British India and sent it to M. S. M. S., Singapore, for 
collection. They got the money for it from K. V. A. L.A. L. 
Quala Lampur. In order to pay his share to K. V. A. L. A.L., 
who had paid the whole amount to the temple, the petitioner 

10 . 
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instructed his agent at Quala Lampur by letter to pay one 
third of Rs. 41,842-8-0 with interest to K. V. A. L. A. Lọ at 
Quala Lampur. The agent accordingly paid the amount by 
means of a cheque issued on the Mercantile Bank of India, 
Quala Lampur, in favour of K. V. A. L. A. L., Quala Lampur, 
and debited it to the petitioner’s “ urkadai ” account. 

‘The petitioner contends that the circumstances show that 
what he had to pay was only a donation and not a legal debt, 
that, from the facts that the liability to pay, whatever its 
nature was, was transferred to be discharged out of British 
India and that the payment was made actually outside India, 
an arrangement to pay the amount in question outside India 
should be inferred and that therefore the payment outside 
British India should not be treated as a constructive or notional 
remittance into British India of the amount which could be 
assessed under S. 4 (2) of the Act. On the other hand, the 
learned Counsel for the Income-tax Commissioner says that in 
the circumstances it must be held that this sum was brought 
into British India in order that it might be paid to the temple 
and that the petitioner has therefore been rightly assessed to 
income-tax. The question is which view is right. 


In the first place, we are not satisfied that the petitioner 
had any legal debt to discharge in British India with respect 
to this amount. No doubt the family had agreed amongst 
themselves that it should pay the sum of Rs. 41,842-8-0 for the 
construction of the temple and that the petitioner had to pay 
one third of that amount. This contribution was only in the 
nature of a donation which the family had intended to make 
to the temple. Further, there is no evidence to show that the 
liability should be discharged in British India. On the other 


- hand the facts lead to the inference that the parties arranged 


amongst themselves that the amount should be paid outside 
British India. It is true that the Sivankoil trustees received 
the hundi in British India but it was sent to M.S.M.S., Singa- 
pore, for collection and the amount was collected and credited 
at that place to the account of the trustees. On the face of it 
the hundi is a foreign bill payable outside British India. It is 
drawn on the Quala Lampur firm of K. V. A. L. A. L., which 
is outside British India at the rate of exchange prevailing at 
that place. Immediately after the issue of the Hundi, the 
petitioner wrote to his agent a letter in which he said: 
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“As K. V. A.L., has drawn a hundi on K. V. A. L. A. L., of that place 
for payment of Rs. 41,842-8-0 with current rate of interest at that place for 
Tirupani work of Sivankoil of this place, pay K. V. A. L. Somasundaram 
Chettiar our one third share of the amount at the time of the ai of the 
principal and interest of the hundi 


Accordingly, as already stated, he K was iade by 
the petitioner’s agent by a cheque issued on the Mercantile 
Bank of India. From the facts that the actual payment of the 
amount was made outside British India, and the liability to 
pay was also outside British India, it may be inferred that 
there was an arrangement to pay the amount outside British 
India and not in British India. In this view the amount in 
question cannot be considered to have been received in British 
India within the meaning of S. 4 (2) of the Income-tax Act. 
In our opinion this case falls within the principle of the 
decision in Hall (H. M. Inspector of Taxes) v. Mariansı. In 
that case, the respondent’s wife, who lived with her husband 
in London, was entitled to a share of the profits of a business 
carried on in Colombo. Her share was paid into her current 
account with the Colombo branch of a bank which was registered 
in the United Kingdom and had its office in London. On her 
instructions, these profits were invested in Indian bonds. 
Between May, 1926, and April, 1930, she borrowed certain 
sums from the Bank’s head office in London. In April, 1930, 
she instructed the bank to transfer the loan to her current 
- account with its Colombo branch; this was carried out by 
cross-entries in the books of the two offices. A small credit 
balance in Colombo was thereupon converted into a debit 
balance. A few weeks afterwards the overdraft and the interest 
accrued thereon were discharged out of the proceeds of the 
sale in Colombo of Indian bonds. The respondent was assessed 
to Income-tax under R. 2 of Case V of Sch. D for the year 
1931-1932 in a sum which included the amount of the overdraft 
transferred from the London office of the bank to the Colombo 
branch and discharged as before mentioned. The Crown 
contended that, when the proceeds of the sale of the bonds 
were credited to the Colombo account, the debt due to the bank 
from the respondent’s wife was extinguished and this 
constituted a sum received by her in the United Kingdom from 
a remittance within the meaning of R. 2 of Case V. This 
contention was overruled and it was held that the proceeds of 


a 
1. (1933) 18 T.C. 148. 
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the sale of bonds had not been received in the United Kingdom 
within the meaning of the rule. The case under consideration 
is in our opinion a stronger one than the case just mentioned. 
The liability of the family to pay the Sivankoil in the present 
case is not a-a-legal debt; even if it is treated as one, by 
arrangement the ‘discharge of it must be understood to have 
been transferred to outside British India where it was 
ultimately discharged as in the case just mentioned. In the 
circumstances we think the petitioner is not liable to be charged 
with income-tax on the sumof Rs. 14,313. The second question 
does not need a separate answer. 


The petitioner is entitled to costs of Rs. 250 and the 
return of the deposit of Rs. 100. 


S. V. V. 


Question answered in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice MApaavan Narr anb MR. 
JUSTICE STONE. : 


T. S. Krishnamoorthy Aiyar .. Appellant (Second 


Petitioner. 
v. 
The Special Deputy Collector of land 


Acquisition, Kumbakonam Respondent (Res- 


j pondent. 


Land Acquisition Act (I of 1894), Ss. 3 (d) and 49—Dispute regarding 
acquisition by Government—Reference to a Special Judicial Officer—Whether 
his decision an award—If not whether decision appealable. 


Where a special Courtis constituted for deciding a dispute under the 
Land Acquisition Act except where that Court makes an award, the act does 
not make any statutory provision for appeals from that Court. 


Where a reference regarding a dispute as to whether the acquisition by 
the Government should be of the whole or part of certain houses and 
grounds was made to a special judicial officer appointed by the Local Govern- 
ment under the provisions of S. 3 (d) of the Land Acquisition Act and he 
came to a decision against the appellant, who filed an appeal in consequence 
thereof, on the question of maintainability of the appeal, 

Held, that the present decision was clearly not an award but wasa 
decision of a Court specially constituted under statutory authority and 
unless from that decision the right of appeal was given no right to appeal 


would lie. 


Ramachandra Rao v. Ramachandra Rao (1922) L.R. 49 L.A. 129: LL.R. 45 
Mad. 320: 43 M.L.J. 78 (P.C.) and Rajagopala Chettiar v. Hindu Religious 


* App. No. 72 of 1933. 21st October, 1935 
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Endowment Board, Madras. (1933) 66 M.L.J. 43: I.L.R. 57 Mad. 271 (F. B.) 
discussed and explained. 


Appeal against the order of the Court of the Subordinate 
Judge of Kumbakonam dated 18th August, 1932, in Original 
Petition No. 63 of 1930. 

K Sankara Sastri for appellant. 

The Government Pleader (K.S. Krishnaswami Aiyangar) 
for respondent. 

The Court delivered the following 

Judgments. Madhavan Nair, J—I agree in upholding 
the preliminary objection raised by the Government Pleader on 
the short ground on which my learned brother has upheld it‘ 
But I should like to make a few remarks about the decisions in 
Secretary of State for India v. Narayanaswamy Chettiar1 
Ramachandra Rao v. Ramchandra Rao? Rajagopala Chettiar 
v. Hindu Religious Endowment Board Madras3 and Maung 
Ba Thaw v. Ma Pint lest my silence should be misunderstood 
as meaning that I think that my remarks in the Full Bench 


decision in Rajagopala Chettiar v. Hindu Religious Endow-- 


ment Board Madras’ regarding Secretary of State for India 
v. Narayanaswamy Chettiar! and Ramachandra Rao <v. 
Ramachandra Rao2 require revision. 


In Secretary of State for Indiav. V. Narayanaswamy 
Chettiar! the decision strongly relied on by the respondent, 
Ramesam, J., held that decisions other than awards passed by 
Courts in disputes under the Land Acquisition Act are decrees 
and as such appealable as though they were decrees. The 


learned Judge came to this conclusion because of the amend- 


ment of Ss. 26 and 54 of the Land Acquisition Act by Act X 
1921 and the decision of the Privy Council in Ramachandra 
Rao v. Ramachandra Rao. The learned counsel has not, 
before us, sought to justify the first ground for the conclusion 
As regards the decision of the Privy Council in Ramachandra 
Rao v. Ramchandra Rao? I expressed the view that: 


“ Their Lordships in that case were dealing with the finality of the High 
Court’s decree for the purposes of Res judicata and were not directly con- 
cerned about the appealability of the order passed by the District Court.” 








1. (1937) 63 M.L.J. 962: I.L.R. 55 Mad. 391. 
2. (1922) 43 M.L.J. 78: L.R. 49 LA. 129: LL.R. 45 Mad, 320(P.C.). 
3. (1933) 66 M.L.J. 43: I.L.R. 57 Mad. 271 (F.B.). 
4, (1934) 66 M.L.J. 404: L.R. 61 I.A. 158:.L.L.R. 12 Rang. 194 (P.C.). 
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and that that decision “does not support the argument 
that an adjudication on an application stands on the same 
footing as an adjudication in a suit for the purposes of the 
definition of decree under the Code”. Iam still of the same 
opinion. I also think that the decision in Maung Ba Thaw v. 
Ma Pint does not affect the opinion that I have expressed in 
the Full Bench, for in the case first mentioned their Lordships 
of the Privy Council were concerned not with the question of 
the appealability of an order to the High Court, for the order 
in that case which was one under the Insolvency Act was 
appealable to the High Court, but with the question whether 
an appeal lay to the Privy Council, and their Lordships held 
that an appeal from a decision of the High Court lies to the 
Privy Council under and subject to the Code of Civil Proce- 
dure (obviously meaning Ss. 109 and 110, Civil Procedure 
Code) ;,and in holding so, their Lordships followed Secretary of 
State for India v. Chellikani Rama Rao? their Lordships held, 
«when such a right of appeal is given to one of the ordinary 


Courts of the Country, the procedure, orders and decrees of 


that Court will be governed by the ordinary rules of the Civil 
Procedure Code.” (The reference here is obviously to Ss. 109 
and 110, Civil Procedure Code.) The remarks in Secretary 
of State for India Chellikant Rama Rao? clearly relate to 
the appealability to the High Court of an order passed by the 
District Court, the latter order being appealable to the High 
Court under the ordinary rules of the Civil Procedure Code. 
(The Code applicable in that case was Act XIV of 1882.) 
This appears to be clear from the fact that their Lordships in 
Secretary of State v. Chellikani Rama Rao? accept as correct 
the Full Bench decision in Kamaraju v. Secretary of State for 
India (1888) Similarly with reference to the order of the High 
Court sought to be appealed against to the Privy Council, 
their Lordships say in Maung Ba Thaw v. Ma Pini 
that that order will also be subject to the rules of the 
Civil Procedure Code, obviously meaning Ss. 109 
and 110, Civil Procedure Code. I do not think that on 
the point under consideration the decision in Maung Ba 
Thaw v. Ma Pini affects my interpretation of the 





1. (1934) L.R. 61 LA. 158: LL.R. 12 Rang. 194: 66 M.L.J. 404.(P.C.). 
2. (1916) 31 M.L.J. 324: L.R. 43 LA, 192: LL.R, 39 Mad. 617 (P.C.).. 
3. (1887) I.L.R. 11 Mad. 309 (F. B.) 
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Privy, Council decision in Ramachandra Rao v. Ramachandra 
Rao2, ‘The appeal is dismissed with costs. 


Stone, J.—This is an appeal from the Land Acquisition 
Act Court presided over by the special judicial officer appoint- 
ed by the local Government under the provisions of S. 3 (d) 
of the Land Acquisition Act. The special judicial officer in 
question is the Subordinate Judge of Kumbakonam. The 
nature of the dispute is as to whether the acquisition should be 
of the whole or only part of certain houses and grounds. It 
was raised by the person from whom the land was sought to 
be acquired, under the provisions of S. 49, second proviso, of 
the Land Acquisition Act. It should be noted that under that 
proviso the reference by the Collector is to ‘the Court’ and 
‘the Court’ in question means the Court appointed under the 
Land Acquisition Act and can conveniently be referred to as 
the Land Acquisition Court. The proceedings in question 
therefore took place in the Land Acquisition Court. The 
objections are headed “In the Court of the Subordinate Judge 
of Kumbakonam.” 


The learned Government Pleader took a preliminary 
objection to the maintainability of this appeal on the ground 
that the decision arrived at was not an award and that the 
Section of the Act under which the appeal was brought, that is 
to say S. 54 only gives a right of appeal in the case of awards; 
and he cited Giles Seddon v. Deputy Collector of Madras? 
Sarat Chandra Ghose v. The Secretary of State for India 
and Mulraj Khatav v. The Collector of Poona which decide 
that, where the decision is not an award, the resulting decision, 
and in particular a decision under S. 49, is not appealable. 
That line of cases proceeds according to the rule that in the 
absence of special statutory authority there is no right of 
appeal, that under the Land Acquisition Act the special 
statutory authority permitting appeals is limited to awards, 
and that decisions under S. 49 are not awards. 


On the other hand, a considerable number of cases were 
cited of which Secretary of State for India v. N arayanaswami 





1. (1922) 43 M.L.J. 78: L.R. 49 LA. 129: I.L.R. 45 Mad. 320 (P.C.). 
2. (1912) 17 LC. 117. _ ` 3. (1919) I.L.R. 46 Cal. 861. 
4, (1913) 15 Bom.L.R, 802. 
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Chettiar! is the most stressed, the others being Raghunathdas 
Harjivandas y. The District;Superintendent of Polic, Nasik, 
Venkatareddi v. Adinarayana Rao, followed in 40 L. W. 
37 (Short Notes) Mahalinga Kudumban™ v. Theethar- 
appa Mudaliart and Pavamaswami-Aiyangar v. Pichammal5 
which, it is urged, suggest that as a consequence 
of the Privy Council decision in Ramachandra Rao v. 
Ramachandra Raos (which was relied in another Privy Council 
decision in Maung Ba Thaw v. Ma Pint) and the Privy 
Council in Secretary of State v. Chellikani Rama Raos which 
approved the Full Bench decision in Kamaraju v. S ecretary of 
State8, decisions other than awards passed by Courts in disputes 
under the Land Acquisition Act are ‘decrees arid. as’ such 
appealable as though they were decrees of ordinary Court. ` 
_. On the other hand, the recent Full Bench. decision: in 
Rajagopala Chettiar v. Hindu Religious Endowments Board, 
Madras10 which was directly. concerned with the right of 
appeal, if any, under the Hindu Religious Endowments Act 
has doubted the decision in Secretary of State for India v. 
Narayanaswami Chettiar! and has explained the apparent 
change introduced by Ramachandra ‘Rao v. ‘Ramachandra Raos 
in a way that suggests that that change i is only apparent and 
not real, turning as it does, upon the fact that what was there 
held -to operate as res judicata was-a disposal in appeal, and a 
decision in appeal was, as the Civil Procedure Code, then stood, 
a decree as defined by the Civil Procedure Code, whether in a 
guit or not. The’ discussion of the above cases has resulted in a 
number. of very. nice points being argued and we are much 
obliged to the learned counsel for the help they have’ given us 
in the consideration of those cases, which we should have 
deemed it our duty very carefully to have analysed, had it not 
appeared that this preliminaty objection can be upheld on 
a much shorter and simpler point. 





-T T E ENS 


1. (1931) LL. R. 55 Mad. 391: 63 M.LJ. 962. 
© "2,°(4932) LIL.R. 57 Bom. 314. 
3. (1928). 56 M.L.J. 357: I.L.R. 52 Mad. 142. 
` 4. (1928) 56 M.L.J. 387: ` ` 
5. (1926) 51 M.L.J. 299: LL.R. 49 Mad. 954. 
6. (1922) 43 M.L.J. 78: L.R. 49 I.A. 129: I.L.R. 45 Mad. 320 at 329 (P.C.). 
7. (1934) 66 M.L.J. 404: L.R. 61 I.A. 158: I.L.R 12 Rang. 194 PCa: 
8, (1916) 31 M.L.J. 324: L.R.43 LA. 192: LL.R 39 Mad. 617 Joa 
9. (1888) I.L.R 11 Mad. 309 (F. B.) X 
10. (1933) 66 M.L.J. 43: LL.R 57 Mad, 271 (F.B.). 
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In Mahant Bagavathi Doss v. Sarangaraja Aiyangar! it 
was decided by a Bench of this High Court that the Court, at 


least where it was constituted by the appointment of a special . 


judicial officer under the provisions of S. 3 (d) was a special 
Court, that is to Say it was not an ordinary Civil Court but a 
Court established under the provisions of the Act. From which 
it follows, and it was there so decided, that no appeal lies from 
such a Court unless by statute the right to appeal is given. In 
this statute a right of appeal is given in one class of cases and 
in one class of cases only, that is to say, where the Court 
arrives at the decision that amounts to an award. As was 
pointed out by the Privy Council in Ramachandra Rao v. 
Ramachandra Rao?: 


“There are two perfectly separate and distinct forms of procedure 
“ contemplated by the Land Acquisition Act. The first is that necessary 
for fixing the amount of the compensation and’ this is described as being an 
award”. 

The present decision is clearly not an award and it 
appears to us that, whatever you call it, it is a decision of a 
Court specially constituted under statutory authority and unless 
from that decision the right to appeal is given no right to 
appeal lies. It might well-be that it would be otherwise if the 
Court in question were an ordinary Civil Court to which this 
matter—the matter in dispute—had been, under powers 
conferred by the statute, referred for decision by the proper 
authority. That however, is not the scheme of the Act. The 
scheme of the Act contemplates that sometimes the Court shall 
be an ordinary Civil Court and sometimes a special Court, 
specially constituted. In the latter case except where that 
Court makes an award the Act does not make any statutory 
provision for appeals from that Court. And on this short 
ground we are.of the opinion that the objection succeeds. 


We desire however to observe that the result is unsatis- 
factory in our opinion. » Although it might well be in the 
contemplation of the Legislature that preliminary ‘points such 
as those falling under S. 49, that is to say, those that are the 
subject matter of this present appeal, should not be appealable, 
it is difficult to believe.that ıt was the intention of the Legis- 


pes a It (1931) 61 MLJ. 312: LL.R. 54 Mad. 722, 
2, (1922) 43 M.LJ. 78: L.R. 49 T.A. 129: LL.R. 45 Mad. 320 at 329 (P.C). 
11 
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lature to prevent persons disputing as to title of the property, 
as might well be the case where an award having deen made 
and money due under that award paid into Court various 
claimants come forward claiming that money as their’s and 
endeavouring to establish in support of that claim, title to 
the subject matter, in respect of which the compensation was. 
paid into Court, it is difficult to imagine that it was intended 
to shut out all-such claimants from all rights of appeal, where 
the Court in question was a Court specially constituted and 
not an ordinary Court though this result appears to follow 
when the Court is a special Court from which no appeal lies. 
unless there be a statutory provision to that affect. This 
however, as was pointed out in Mahant Bagavatht Doss x- 
Sarangaraja Aiyangar! may result in an anomaly but one that 
can only be put right by the Legislature if the Legislature 
thinks fit so to do. 

On this short point therefore we are of the opinion that 
the preliminary objection succeeds and the appeal is accordingly 
dismissed with costs. l 


K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE VENKATARAMANA Rao. 


Lakshmi alias Ammakutti Amma .. Appellant * (Second 
Defendant.) 





v. : 
Kakkiyil Puthanpura Vettil Kalu alias 
Ammu Amma’s son Achutha Nair 
and others .. Respondents (Plain- 
tif and Defen- 
dants 1 and 3). 


Landlord and tenani—Verumpatiom lease —Morigage by tenant—Subse+ 
quent fraudulent surrender to landlord—Landlord taking surrender with 
notice of mortgage—Validity of surrender as against mortgagee—Malabar 
Compensation for tenants’ Improvements Act (1 of 1900), S. 5—Transfer af 
Property Act S. 115. : 


The right of a Jenmi to accept a surrender from his tenant and settle 
accounts with him must be without notice of any transfer by the lessee of 
his interest to another. Under S. 5 of thé Malabar Compensation for Tenants” 
Improvements Act, a tenant is entitled to remain in possession asa tenant 


notwithstanding the determination of the tenancy until he is paid the amount 
1. (1931) 61 M.L.J..312: LL.R, 54 Mad. 722. 
* S, A. No. 61 of 1932. SN ate 2nd .December, 1935. 
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of his munpattam, and the value of improvements due to him; until such pay- 
ment the tenant has sufficient interest in law to render it assignable or 
transferable and it is not therefore open to a tenant to effecta voluntary 
and fraudulent surrender of his interests in favour of the jenmi to the 
prejudice of a third person to whom he has already assigned his interestin 
the property. Though such a surrender might be operative as between him 
and his jenmi, yet as against the assignee, the estate or interest of the tenant 
in the land must be held to continue. 

Achuta v. Kali, (1884) LL.R. 7 Mad. 545; Vasudeva Shenoi v. Damo- 
daran, (1899) I.L.R. 23 Mad.86; N ochulliyil Eazhuvan Theethissonv. Eralpad 
Rajah Styled Elaya Rajah, (1917) 32 M.L.J. 442; and Timmappav. Rama 
Venkanna, (1895) I.L.R. 21 Bom. 311, distinguished. 


London and Westminster Loan and Discount, Co. Lid. v. Drake (1859) 8 
C.B. (N.S.) 798: 141 E.R. 664: Pleasant v. Benson, (1811) 14 East. 234: 104 
E.R. 550 and Pike v. Eyre, (1825) 9 B: and C. 909: 109 E.R. 338: 4 M. andR. 
661 relied on. 


The first defendant in 1918 leased the suit properties belonging in jenm 
to his tarward to the third defendant who was his anandrawan on a 
Verumpattam lease witha munpattom of Rs. 500. The latter effected 
considerable improvements in the Properties and subsequently in 1926 
executed a mortgage with Possession to the plaintiff taking the properties 
back on a lease of the same date. On 9th March, 1927, the plaintiff gave the 
third defendant a notice terminating the tenancy and demanding possession 
of the properties; but before he could file a suit for ejectment the third 
defendant voluntarily and fraudulently surrendered possession of the pro- 
perties to the first defendant, the jenmi, by a deed of surrender on 13th June, 
1927. The first defendant had notice of the mortgage by the third defendant 
in favour of the plaintiff. 


Held, the surrender could not operate to the prejudice of the plaintiff and 
that plaintiff was therefore entitled to possession of the properties as against 
the first defendant. . 

Appeal against the decree of the Court of the Subordinate 
Judge of Palghat in A. S. No. 5 of 1930 preferred against the 
. decree of the Court of the District Munsif of Palghat in O.S. 
No. 173 of 1929, 


P. S. Narayanaswami Aiyar for appellant. 


D. A Krishna Variar, P. R. Ramakrishna «liyar and P. R. 
, Vasudeva Aiyar for respondents. 


The Court delivered the following 


JupGMENT.—This is a suit to set aside a summary order 
passed in M. P. No. 1103 of 1928 in O. S. No. 588 of 1927 on 
the file of the District Munsif’s Court, of Palghat and fora 
declaration that the plaintiff is entitled to possession of the 
suit property. The case of the plaintiff is that the suit pro- 
perties belong in jenm to the tarwad of the Ist defendant. In 
1918 the Ist defendant leased the properties to the 3rd defen- 
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dant who was the anandravan of the same tarwad on a Verum- 
pattam lease with a Munpattom of Rs. 500. The 3rd defen- 
dant effected considerable improvements in the suit property 
and in 1920 he mortgaged his rights in the suit property to one 
Lakshmi Amma and her son, and subsequently executed a 
second mortgage over the same; on the 3rd June, 1926, he 
executed a mortgage with possession in favour of the plaintiff 
and got back from him on the same date a lease of the pro- 
perty; On the 9th March, 1927 the plaintiff gave a notice to 
the third defendant terminating the tenancy and asking him to 
surrender possession of the property; but before he could file 
a suit the third defendant surrendered possession of the suit 
property fraudulently to the first defendant by a deed of 
surrender dated 13th June, 1927. In or about September or 
October, 1927 the plaintiff instituted a suit O. S. No. 588 of 
1927 for poss*‘on on the strength of the lease deed and on 
the 7th February, 1928 obtained a decree for possession. In 
execution of the decree when the plaintiff sought to take 
possession of the property he was resisted by the second defen- 
dant who claimed to be in possession by virtue of an assign- 
ment from the first defendant. The plaintiff’s case is the 
surrender was not a valid and bona fide surrender and he is 
therefore entitled to recover possession of the property. The 
third defendant remained ex parte. The main defence of the 
contesting defendants 1 and 2 is that the surrender was valid, 
that it was competent for the first defendant to take a surren- 
der after settling the amount of compensation payable to the 
lessee, that any transfer by the third defendant cannot affect 
his rights to settle accounts with his lessee and that the plain- 
tiff is not entitled to recover possession. 


The District Munsif who tried the suit was of opinion 
that the surrender by the third defendant was a voluntary 
surrender by him to his own karnavan the first defendant after - 
notice to quit by the plaintiff and the mortgage in his favour 
could not therefore operate to the prejudice of the plaintiff and 
gave a decree for possession. The learned Subordinate Judge 
also was of opinion that the surrender was not bona fide and 
confirmed the decree of the District Munsif. 


_ In appeal it is contended by Mr. Narayanaswami Aiyar 
that any transfer by the third defendant in favour of the plain- 
tiff cannot affect the first defendant’s rights to settle accounts 
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with the lessee, that the only right of the plaintiff is against 
any money that is payable to the third defendant and that 
there was no question of any surrender in this case and 
the plaintiff is not entitled to claim any possession as 
against the first defendant or his assignee the second 
defendant and relied strongly on the cases in Achuta v. 
Kali! Vasudeva Shenoi v. Damodaran? and Visvanatha 
Aiyar v. Chinnu Kutti Ammos and Nochulliyil Eazhuvan 
Theethisson v. The Eralpad Rajah.4 The cases relied on 
by him only establish that a Malabar Jenmi is entitled 
to set off the arrears of rent against the compensation payable 
to the kanomdar, that any pledge of the kanamdor’s right 
cannot affect the right of the jenmi and that this principle also 
applies to the case of Verumpattom but as indicated in 
Vasudeva Shenoi v. Damodaran? the right of the landlord to 
accept surrender and settle accounts with tenants must be 
without notice of the transfer by the lessee of his interest to 
another. The case in Visvanatha Aiyar v. Chinnu Kutti 
Amma’ only lays down that there is no privity between a 
jenmi and the mortgagee of the kanomdar’s interest who is 
not in possession of the estate and that a mortgagee of that 
interest takes his mortgage subject to the liability of the 
kanomdar’s interest being redeemed. But the question in this 
case is whether a voluntary surrender of the third defendant 
of his interest in the property while there was an outstanding 
mortgage is binding on the mortgagee. i 

Though he is verumpattomdar the third defendant is 
entitled to remain in possession of the property until Munpattom 
of Rs. 500 and the value of the improvements are paid to him. 
Under S. 5 of the Malabar Compensation for Tenant’s 
Improvements Act, notwithstanding the determination of the 
tenancy he is entitled to remain in possession of the property 
until ejectment in execution of a decree or order of Court and 
a tenant so continuing in possession shall during such continu- 
ance hold as a tenant subject to the terms of the lease. 
Therefore under the law the third defendant was entitled to 
remain in possession as a tenant and he had sufficient interest 
in law to render it assignable or transferable and it is not 
open to a tenant to effect a voluntary surrender to the prejudice 


1. (1884) LL.R 7 Mad. 545. 2 (1899) LL.R. 23 Mad. 86. 
3. (1926) M.W.N. 249. 4. (1917) 32 M.L.J. 442. 
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of the person to whom he has assigned his interest in the 
land. Though such a surrender might be operative as between 
the surrenderor and the surrenderee yet as against the assignee 
the estate or interest óf the tenant in the land must be held to 
continue. In.the London and Westminister Loan and Discount, 
Co. Lid. v. Drakei, Williams, J., explains the effect of such a 
voluntary surrender thus: 


“The principles of law applicable to this point are well settled: the 
difficulty lies in the application of them. It is fully established thatthe right 
of the lessee to remove fixtures continues only during the term, and during 
such further period of possession by him as he holds under a right still to 
consider himself as tenant: and it is plain that the right of his assignee can 
extend no further. On the other hand, it is laid down, as toa surrender, in 
Co. Litt. 338 b., that, “having regard to strangers who were not parties or 
privies thereto (lest by a voluntary suurrender they may receive prejudice 
touching any right or interest they had before the surrender) the estate 
surrendered hath in consideration of law a continuance”. This doctrine has 
been fully adopted and acted on in modern cases as in Pleasant v. Benson’, 
Doe d Beadon v. Pyke? and Pike v. Eyre*”’. 


Bayley, J., expressed himself in similar terms in Pleasant 
v. Benson? thus: 

“ And I take it that the surrender of the lessee would not destroy any 
interest which a stranger claiming under him had acquired in the term in the 
meantime. ...... Therefore, though the estate may be effectually de- 
stroyed by the surrender, as between the surrenderor and surrenderee, yet it 
continues as to strangers who in the immediate time have acquird an interest 
in it”, 

The case in Timmappa v. Rama Venkannad and other 
cases relied on by Mr. Narayanasawmy Ayyar proceed on the 
principle that when the estate of the lessee is determined or 
forfeited the estate of the under lessee is also extinguished 
and have no application to a case of surrender (vide S. 115 of 


the Transfer of Property Act and Great Western Railway, Co. 


v. Smith)€, Both the lower Courts have concurrently found on 
the evidence that the surrender was a fraudulent transaction 
besides being a voluntary act on the part of the third defendant 
and that the first defendant had notice of the mortgage in 
favour of the plaintiff. So far as the plaintiff is concerned, 
the interest of the third defendant must be deemed to continue, 





1. (1859) 8 C.B. (N.S.) 798: 141 E.R. 664 at 669, 
2. (1811) 14 East. 234: 104 E.R. 590 at 592. 
3. (1816) 5M. & S. 146: 105 E.R. 1005. 
y 4. (1829) 9 B. and C. 909: 109 E.R. 338: 4 M. and R. 661; 
5. (1895) LL.R. 21 Bom. 311. .6. (1875) 2 Ch. D. 235 at 252. 
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The decrees of the lower Cotirts are right and the Second 
Appeal therefore fails and is dismissed with costs one set. 


(Leave refused), `` 


S. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. JustTICE VENKaTAsuBBA Rao AND MR. 
‘JUSTICE CORNISH. 


Bava C. Vaithilinga Mudaliar .. Appellant* (second Res- 


pondent 
v. : 
The Board of Control, Sri Thyaga-: 
tajaswami Devasthaham Tiru- 
varur .. Respondents (Petitioner 
and first Respondent). 


Civil Procedure Code (V of 1908) S.92—Scheme decree—Directory 
clauses—Whether executable—Provision in a scheme decree directing trustee 
to carry out certain functtions—Non-compliance by him—Appointment of 
Receiver on application by Court—Whether proper without a suit. 

` The preponderance of judicial opinion in the Madras High Court is 
against the view held in Vythilinga Pandarasannadhi v. The Board of 
Control, Sri Thiagarajaswami Devasthanam, Tirwvarur, (1931) 61 M.L.J. 
904 that a direction in a charity scheme is capable of being executed as a 
decree. Hence where in a scheme for a charity it was provided that “ the 
trustee of the respective Kattalais shall hand over all the cash proceeds of 
their property to the treasurer” and it was contended that it‘was a mandatory 
injunction the violation of which could be enforced by an execution applica- 
tion under O. 21, r. 32 of the Civil Procedure Code, and a prayer was added 
for appointment of a Receiver, 

Held, that both on principle and on authority such a provision in a 
scheme decree is inexecutable and neither O. 21, r. 32 nor S. 51, Civil Proce- 
dure Code would justify the appointment of a Receiver to collect the rents 
and profits of the properties and hand them to the treasurer, 


Per Venkatasubba Rao, J.—Clauses in a scheme decree under S. 92 Civil 
Procedure Code, which are really the scheme part of the decree cannot be 
executed, whether directory or declaratory. 

Per Cornish, J—A scheme decree for a charitable trust cannot reserve 
any power to the Court asa part of the scheme to displace a trustee, in the 
event of a trustee committing a breach of trust or failing to perform his 
duties. A Receiver cannot be appointed under guise of execution for an 
indefinite period to carry out the duties of a recalcitrant trustee. The only 
remedy is to remove him by a suit. 

_ Veeraraghava. Chariar v. The Advocate-General of Madras, (1927) 53 M. 
L.J. 792: 51 Mad. 31 (F.B.), relied on. 





* A. A. O. No. 160 of 1931. 25th March, 1936. 
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Appeal against the Order of the Court of the Subordinate 
Judge of Tiruvarur dated the 4th September, 1930, and made 
in E. P. No. 56 of 1930 in O. S. No. 125 of 1921 on the file 
of the Court of the Subordinate Judge of Negapatam. 

S. Panchapakesa Sastri and K. R. Krishnaswami Aiyar 
for appellant. 

A. V. Viswanatha Sastri and R. Sundaralingam for 
respondents. 


The Court delivered the following 


Jupcments. Venkatasubba Rao, J.—The question raised 
in this appeal is whether the provisions in a scheme decree are 
executable. I have repeatedly held that they are not, but as in 
two cases decided by Ramesam, J., and my learned. brother a 
different view has been expressed, I have considered the matter 
carefully and anxiously in the light of the long and learned 
arguments which have been addressed to us. The difficulty in 
my Opinion, arises from the different view-points as regards 
the meaning and scope of what is generally termed a scheme 
suit. As I observed in Ranganatha Thathachariar v. Krishna» 
swami Thathachariar1 decided by Oldfield, J., and myself, what 
the plaintiff in a scheme suit prays for is a scheme and when 
the decree frames a scheme, there remains nothing further to 
obtain by way of execution. I distinguish there the other 
classes of suits from scheme suits in this respect. In a money 
suit, for example, the successful plaintiff obtains a decree for 
money, that is to say, a decree directing the opposite party to 
pay him the money; but in a scheme suit the decree that is 
passed, is not that a scheme shall hereafter be settled, but the © 
decree itself embodies the scheme. Let us suppose that for 
endowing a hospital a testator has left property. The Court is 
invited to frame a scheme and it doesso. In the scheme are 
set forth the duties of the various functionaries and bodies. 
The treasurer, let us say, it provides, shall keep the accouuts 
in such and such a manner; he shall remit the monies received 
on sttch and such dates to the bank. Then, let us suppose: 
there is another provision which says that the members of the 
Governing Board shall retire annually by rotation. It will 
be seen that the provisions I have indicated, are of a directory 
as distinguished from a declaratory nature. Let us examine 





1. (1923) LL.R. 47 Mad: 139. 
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the argutnent that any provision in a scheme, provided it is 
directory, must be enforced in execution. In the case supposed, 
if the person happening to be the Treasurer, say a hundred 
years after the settling of the scheme, fails to keep the accounts 
in the manner specified or makes default in the remitting of 
the monies to the bank, the erring Treasurer, according to the 
argument, is to. be proceeded against in execution of the decree. 
Again, if a member of the Governing Board due to retire fails 
to do so and continues on it with the consent of his fellows, 
the proper way, according to this argument, of enforcing 
compliance with the scheme; is to execute the decree under the 
Code. A position that leads ‘to such anomalies, I find it 
difficult to accept. Again, as a necessary corollary, to be 
logical, if these are matters to be decided in execution, S. 47 
of the Code bars a regular suit. Further, as I observed in the 
same case, I fail to see how a scheme or constitution embodied 
in a decree stands on a different footing from a scheme contained 
in a willor in an instrument of dedication. 

The true distinction is, not whether a provision in a 
scheme decree is directory or declaratory, but whether the 
Provision sought to be executed is or is not in what is really 
the scheme part of the decree. To this distinction both Reilly, 
J., and myself have adverted in Vedantam Ramacharyulu v. 
Kasturi Narasimha Suryanarayana.1 There, both of us point 
out that the proper way of dealing with the matter is, first to 
separate the scheme part form the rest of the decree and that, 

_ when that is done, no provision in the scheme part is executa- 
ble, whether it is directory or declaratory. 

The Courts sometimes insert in schemes framed by the 
decree what is known as a liberty clause. In virtue of the 
liberty so reserved, a party may, in accordance with, and 
subject to the terms of the scheme, approach the Court, 
invoking its aid in regard to matters covered by the liberty. 
clause, which may provide for matters of various types. 
When the trustees feel a doubt as to the proper interpretation 
of a clause or as to their duties in any emergency not foreseen, 
the liberty clause may confer upon them, the right to seek 
advice-from Court. Again, in the matter of carrying out the 
existing provisions of a scheme framed, power may be conferred 
upon 'a party (he may be a Trustee, Treasurer, Secretary or 








1. (1933) M.W:N. 183. 
12 
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worshipper—it makes no difference) to approach the Court 
invoking its aid. In such cases, the Court intervenes not by 
way of executing the decree but by reason of its respect for 
the decree which has settled the constitution. When the 
Court acting under the liberty clause, intervenes to give effect 
to a provision in a scheme, it does undoubtedly, according to 
the Dictionary meaning of the word “ execute ”, carry out that 
provision; but the execution with which we are concerned, 
is not that kind of execution but “ execution ” under the Code 
of Procedure. 
Veeraraghavachariar v. The Advocate General of Madrast 
shows definitely when a ‘liberty clause’ can be regarded 
intra vires and when ultra vires. Provided that the clause. 
does not contravene the principles formulated in that decision, 
it can be taken advantage of; on the other hand, if it does 
contravene, it is perfectly worthless and must be ignored. 


I have now stated, what in my opinion the correct 
principle is, on which the matter rests. My view receives 
support from a considerable body of authority; in fact it has 
been adopted by several Benches of this Court (Sivan Pillai v. 
Venkateswara Aiyar2 (Spencer and Madhavan Nair,‘JJ.) Brah- 
mayyav. Venkatasuryanarayanamurthy? (Devadoss and Waller, 
JJ.) Abdul Hakim Baig v. Burramiddint (Davadoss and 
Wallace, JJ.) Sivaram Dubai v. Rajagopala Misra (Reilly and 
Ananthakrishpa Aiyar, JJ.) and Vythelinga Mudaliar v. 
Mahadeva Aiyaré (Jackson, J., and myself.) Therefore, both, 
on principle and on authority I must hold that a provision in 
a scheme decree is inexecutable. It is on this ground that I 
primarily rest my judgment. 

Granting fora moment that a directory provision in a 
scheme decree is executable, 1 fail to see how the present 
application can lie. The provision that is sought to be execut- 
ed, runs thus: 


“ The trustees of the respective kattalais shall hand over all the cash 
proceeds of their property to the Treasurer”. 


Itis said that here is a mandatory injunction directed 
against the trustees and that O. 21, r. 32, Civil Procedure 


1. (1927) 53 M.L.J. 792: I.L.R. 51 Mad. 31 (F.B.). 
2. (1925) 22 L.W. 796. . 3. (1925) 50 M.L.J. 409. 
4. (1925) I.L.R. 49 Mad. 580. 
5. (1930) I.L.R. 54 Mad. 315: 60 M,L.J. 5145 
6. A.LR, 1926 Mad. 659. ; 
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Code, applies. But what is the nature of the injunction? 
Under it, the trustees are bound to hand over the cash proceeds 
to the Treasurer, that is to say, such proceeds as they have 
collected. But the complaint now is, that the trustee in ques- 
tion has failed to make the collections. That being so O. 21 
r. 32, which relates to the execution of a decree for injunc- 
tion, is inapplicable. 

The lower Court has, however, by way of what is known 
as equitable execution, appointeda receiver. Here again, the 
question arises, which is the direction that the trustee has 
infringed? The object of appointing the receiver was to 
collect the outstandings due to the trust, but, as I have already 
said, the decree does not expressly enjoin on the trustee the 
duty of making such collections. Where then is the clause 
which is of a directory. nature, that can be executed? The 
application for execution, in whatever way it may be constru- 
ed, is, in my opinion, utterly misconceived. 


In the view I have taken, it is unnecessary to express any 
opinion upon the question, whether or not the parties are the 
representatives of the judgment-creditors and the judgment- 
debtors respectively for the purpose of S. 47. 


In the result, the appeal is allowed, but in the circum- 
stances each party will bear his costs. 


Cornish, J.—I agree. The preponderance of judicial 
opinion in this High Court is against the View held in 
Vythilinga Pandara Sannadhi v. The Board of Control Sri 
Thiagarajaswami Devasthanam, Tiruvarur! that a direction in 
a charity scheme is capable of being executed as a decree; and 
I think that the preponderating opinion should prevail. Upon 
this view of the case there is nothing to justify the order made 
by the Lower Court appointing a receiver. Cl. 26 of the 
scheme which enables the Court to frame rules for the regula- 
` tion of the conduct and duties of the treasurer and superinten- 
dent does not concern the conduct of the kattalai trustees. 
And Cl. 27 which gives the parties or the Board of Control 
liberty to apply to the Court for any modification of the 
scheme cannot, I think, be stretched into meaning that the 
duties which the trustees are directed by the scheme to 
perform may be taken away from a trustee and conferred on 





1. (1931) 61 M.L.J. 904. 
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a receiver upon a mere application to the Court. In Veera- 
raghavachariar v. The Advocate-General of Madras! the Full 
Bench laid down the principle that in a scheme suit the Court 
should only give liberty to apply for directions in respect of 
such matters which it thinks advisable not to finally determine 
at the time but which should be left to future decision. And 
it rules that this liberty to apply for directions must not be 
used to effect that which can only be done by means of a suit 
under S. 92, Civil Procedure Code. It is obvious that accord- 
ing to this principle there cannot be reserved to the Court 
as part of a scheme for a charitable trust a power to remove 
a trustee in the event of his committing a breach of trust or 
failing to perfom his duties. The only. power that exists for 
the removal of the trustee of a charitable trust (apart from 
the provisions of the Hindu Religious Endowments Act) is 
contained in S. 92 of the Code of Civil Procedure, and removal 
can only be effected by means of a suit instituted in accordance 
with that provision. No doubt on the institution of such a 
suit it would be open to the Court to appoint a receiver of the 
trust property pending the determination of the suit. In the 
present case the scheme does not profess to reserve any power 
to the Court to displace a trustee; but what the Court has 
done is to appoint a receiver for an indefinite period to carry 
out the duties of the racalcitrant trustee.’ This is virtually a 
suspension of the trustee from his office. The objection to this 
course was indicated in Vythilinga Pandara Sannadhi v. 
The Board of Control Sri Thiagarajaswami Devasthanam 
Tiruvarur2 which the lower Court has taken to justify it. 
Indeed, it is difficult to understand why in such circumstances 
the trustee should be continued in his useless office. But apart 
from the question of the merits of the lower Court’s order I 
think it must be held that there is no short cut of a remedy by 
application to the Court where a trustee refuses to carry out 
his duties under the scheme, but that the only remedy available — 
is a suit to remove him or to have the scheme modified. 


eG. - ete Appeal allowed. 


1. (1927) 53 M.L.J. 792: I.L.R. 51 Mad. 31 (F-.B.). 
2. (1931) 61 M.L.J. 904. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEseENT:—Sır Horace Owen Comrron Beastey, Kt., 
Chief Justice ann Mr. Justice Kine. 


Oomer Hajee Ayoob Sait 5 Appellant* (Petitioner) 
v. 
Thirunavukkarasu Pandaram and 
another .. Respondents (Respondents). 


Jurisdiction—Foreign Court—Suit decreed ex parte against defendants— 
Previous suits by defendants as plaintiffs in foreign Court—How far 
relevant to determine jurisdiction in the later suit—Submission by 
defendants to jurisdiction — Conduct before and after ex parte decree 
relevant, 


Where a merchant residing in Cochin State obtained an ex parte decree 
against two minor defendants who were residing in British India at the time 
of the suit and when execution of the decree was sought it was opposed that 
the Cochin Court had no jurisdiction to pass the decree, but the decree- 
holder contended that the defendants had submitted to the jurisdiciton of the 
‘Cochin Court in previous cases as well asa letter written on behalf of the 
minors to himself by one of the executors of their father’s will during the 
pendency of this suit itself which stated that, ‘The minors require a month’s 
amount out of the said amount. I therefore, request you to send letter 
through my agent V the bearer of this letter to the effect that you haveno 
objection to the said minors being paid only a month’s amount. The balance 
amount after deducting this one month’s amount can be collected by you’ 
would act as a strong evidence of the defendants’ submission tO the jurisdic- 
tion of the Cochin Court, . 


Held, (1) that the earlier suits in which the present defendants were 
plaintiffs in the Cochin Court had no bearing upon this question. 


Ramanathan Chettiar v. Kalimuthu Pillai, (1912) 24 M.L.J. 619: LL.R. 37 
Mad. 163, distinguished. 


Sirdar Gurdyal Singh v. Rajah of Faridkote, (1894) A.C. 670 (P.C.), 
relied on. 


And (2) that since the letter did not say that if the offer was refused, the 
respondents would contest the matter and further since when the offer was 
rejected they did not contest the matter, the letter was evidence bearing upon 
the intention of the respondents to remain ev parte hecause the appellant’s 
claim was a justone and they had no objection to the attachment by a 
foreign Court. 


It is clear of course that a defendant against whom a suit has been filed 
in a Court which has no jurisdiction isnot bound to appear and raise a‘plea 
as to the jurisdiction. He can if he chooses, remain inactive and can there- 
after raise that plea. Neverthless, his conduct, both before the decree is 


a ae ee ee I ee ee 
* A. A. O. No. 358 of 1931. 31st January, 1936, 


Oomer 
Hajee 
Ayoob Sait 
v 


Thirunavuk- 
karasu 
Pandaram. 


Oomer 
Hajee 
Ayoob Sait 


v. 
Thirunavuk- 
arasu 
Pandaram. 


94 THE MADRAS LAW JOURNAL REPORTS. | VOL. 


passed and after, may afford evidence as to the defendants’ intention in 
remaining ex parte. 


Sheo Tahal Ram v. Binaik Shukul, (1931) LL.R. 53 All. 747 at 757, relied 
on. 

Appeal against the order of the District Court of 
Tinnevelly dated the 22nd day of January, 1931, in E. P. 
No. 21 of 1930 (O. S. No. 152 of 1103 on the file of the 
District Court of Anjikkaimal). 


Ch. Raghava Rao and K. Venkateswaran for appellant. 


C. S. Venkatachariar ior P. N. Appusami Aiyar for 
respondents. 


The Court made the following 


OrpER.—We remand this case for a finding on the 
genuineness of the letter dated 11th May, 1928. Evidence 
explanatory of the document may be taken if necessary. The 
finding must be submitted in one month from date of the 
receipt of this order by the lower Court. Time for filing 
objections will be ten days thereafter. 


In pursuance of the above order the District Judge of 
Tinnevelly submitted the following 


Finding.—The High Court has remanded this execution 
petition for a finding as to the genuineness of a letter, Ex. H, 
dated 11th May, 1928, with permission to take evidence 
explanatory of the document if necessary. 


Some facts are necessary to appreciate the evidence 
adduced. The plaintiff (decree-holder), one Oomer Hajee 
Ayoob Sait, is a wealthy Gujarati merchant doing business in 
Cochin. He obtained a decree in Cochin Court against the 
two minor sons of one Sundaralingam Pandaram, a wealthy 
merchant who died on 31st January, 1923. Under a will and 
codicil, Balasubramania Pandaram and Arunachala Pandaram 
were joint executors. The former died in 1928, and the latter, 
who has been examined as R.W. 1, managed the estate of the 
minors. In the suit in question, which was filed on 18th 
March, 1928, R.W. 1 was impleaded as guardian of the 
minors but was ex parte. The decree was passed on 10th 
September, 1928. Ex. H is a letter alleged to have been 
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written by R.W. 1 to the plaintiff during the pendency 
of the suit, and it is relied on now for the purpose of proving 
the submission of deferidants to the jurisdiclion of the Cochin 
Court. 


The execution petition was dismissed on 22nd January, 
1931, by one of my learned predecessors on the ground that, 
on the admitted facts, the decree had not been passed by a 
Court of competent jurisdiction. Ex. H was filed in this Court 
on 6th January, 1931, but not exhibited or even referred to in 
the order of dismissal. There are conflicting versions and 
there are also said to be conflicting affidavits by the pleaders 
of both sides filed in the High Court as regards Ex. H during 
the hearing of the execution petition in this Court. Ex. His a 
letter in Malayalam, dated 11th May, 1928, addressed to 
plaintiff. It purports to be signed in Tamil by Arunachalam 
Pandaram (R.W. 1) as executor of C.V.I.C. estate (defen- 
dant’s estate). The letter refers to plaintiff having attached 
before judgment in the suit in question an amount due in 
monthly instalments by one Kallayanji Sait to the minor 
defendants’ estate and requests plaintiffs to permit the minors 
to draw a month’s amount and to send a reply through his 
(R.W. Ts) agent, Venkatarama Ayyar (who has been examined 
as P.W. 1). R.W. 1 denies all knowledge of the letter 
and also his signature (Ex. H-1) at the foot of it. The 
only other witness examined is Nilakantan Ayyar (P.W. 2), 
a suit clerk employed in plaintiff’s Cochin shop. P.W. 1 was 
admittedly an agent of the Cochin shop belonging to the 
minor’s estate. It had been closed down, according to P.W. 1, 
in March—April, 1928, and, after this, he was engaged in 
winding up affairs and collecting outstandings while R.W. 1 
left Cochin and went to Tinnevelly. P.W. 1 swears that 
R.W. 1 came to Cochin on 11th May, 1928, and that same day 
he got Ex. H written by one Gopala Menon in Malayalam, the 
only language plaintiff knew apart from Gujarati, and got it 
signed by R.W. 1. He then took Ex. H in person to the shop 
of plaintiff and gave it to P.W. 2. Next day, P.W. 1 went to 
plaintiff’s shop, and plaintiff himself who was there, told him 
that he would consider it and send a reply later. There is no 
evidence as to any reply having been sent. R.W. 1 knows no 
Malayalam, but a significant feature of his evidence is his total 
denial of the signature (Ex. H-1). Three admitted signaturés 
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of his on an affidavit, a vakalath and another aflidavit (xs. J, 
J-1 and J-2) have been filed. Even to'a casual observer not 
versed in the Tamil language the similarity between Ex. H-1 
J series is apparent. The signature is a long one, with 
characteristic flourishes and Mr. Avudiappa Pillai for defen- 
dants has to concede that, if Ex. H-1 is a forgery, it i is an 
extremely clever one. 


P.W. 1 has been attacked as a witness inimical to the 
minor’s estate as he admitted that he gave evidence in suits 
against the minors. But R.W. 1 has also admitted in his 
examination-in-chief that suits have been flied against him by 
the first minor after he attained majority in the sub-Court, 
Tinnevelly, and other Courts as regards his management of the 
estate. He also admitted that, in some suits jointly filed 
against him and the minors, the latter have been exonerated 
and decrees passed against him only. Both P.W. 1 and 
R.W. I agree as to the existence of a debt due at the time of 
Ex. H by Kallanji Sait to the minors’ estate. R.W. 1 admits 
that a sum of Rs. 7,000 was due, which, by agreement Kallanji 
Sait was liquidating by payments of Rs. 300a month. So 
far as interest in or against the minors’ estate is concerned, 
R.W. 1 is obviously more likely in this E.P. to depose for the 
estate than against it. He is married to a sister of the minors, 
and, though his evidence suggests that he may have mismanaged 
his guardianship and perhaps profited out of it, yet, when it 
comes to evading execution of a decree against the estate, 
there is nothing surprising in: his supporting such a course. 


. Furthermore, if he admits the execution of Ex. H and execu- 


tion proceeds against the estate, he may probably have to 
account to the minors for failure to defend the suit in the 
Cochin Court and for suffering an ex parte decree to be passed 
in the circumstances. P.W. 1 on the other hand, is no longer 
in the estate service and has now no ostensible axe to grind. 
I see no grounds to warrant an inference that he may be 
perjuring after being bought over by the plaintiff. 


R.W. 1, has. merely stated that, at the time of Ex. H, he_ 
was in Trivandrum arranging for his brother’s daughter’s 
marriage, which was actually celebrated on 23rd‘ May, 
1928. He says he sold a godown at Cochin to a Sait, and that 
the sale-deed was actually registered by P.W. 1 under a- power- 
of-attorney on 11th May, 1928, at Cochin. - There is - only. 
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his ipse dixit to support these.statements. It:was finally sought 
to’ shake the eivdence of P.W. 1, by filing a letter he is said to 
have written.to R.W. 1 from Cochin on 12th May, 1928, the 
contents of which, it was said, would disprove his evidence 
that R.W. 1 was in Cochin on 11th May, 1928. This letter 
was filed in Court on 14th December, 1934, after the evidence 
of P.W. 1 was completed on 24th November, 1934. In E. A. 
No. 8 of 1935, I passed a considered, order refusing permission 
to defendants to prove this letter through R.W. 1 mainly on the 
ground that it could not be used to impeach the testimony of 
P.W. 1 who had not been given an opportunity of denying or 
explaining it. 


On the evidence placed ‘before me, I, must find that Ex. H 
is a genuine document. An impọrtant consideration on grounds 
of general probability, is the unlikelihood of this document 
having been fabricated with what, according to defendants; 
must have been the specific object: of proving submission to 
the jurisdiction of the Cochin Court.. It was filed in this 
Court on 6th January, 1931, and although the order of 
dismissal considers the question of submission to jurisdiction 
with respect to other decrees by the defendants’ submission to 

jurisdiction so far as the present decree is considered on the 
basis of Ex. H does not appear to have been pressed at all. If 


it was fabricated for this express-purpose, it is reasonable to. 


expect that this document would have been made tle sheetanchor 
of plaintiff’s right to execute this decree in the Tinnevelly 
Court. The evidence of P.Ws. 1 and 2, supported by the 


intrinsic evidence of the similarity of Ex. H-1 and J, J-1 and 
J-2, proves that Ex. H-1 is R.W. 1’s signature, I reject the, 


denials of R.W. 1 as regards the document. As he has denied 


i 


his signature in toto he must bè presumed to have knowledge ` 


of the contents despite his ignorance of the Malayalam 
language. I cannot see that any adverse inference can be 
legitimately drawn, in the circumstarices, against plaintiff for 
his failure to examine himself in the witness-box or the writer 
of Ex. H, Gopala Menon, as his witness. My finding on 
the issue remanded to me is that Ex. His a genuine document. 


PN Dictated to the shorthand writer, transcribed by him and’ 


pronounced: By me in “Open Court, ’ this, the 15th day of 


January, 1935: 
13 


Oomer 
Hajee: 
Ayonb: Sait 


Thirunayok- 
karasu 
Pandaran: 


Voseate 


Oomer’ 
Hajee. 
Ayoob Sait 
Uv: 
Thirunavuk- 
karasu- 
Pandaran. 


Beasley, C.J. 
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The Court delivered the following 

JupcmMENT.—The appellant, a merchant residing in Cochin 
State in September, 1928, obtained an e+ parte money decree 
against two minor defendants (the respondents). The Cochin 
Court, namely, the Court of the District Judge of Anjikaimal, 
a foreign Court clearly had no jurisdiction to pass this decree 
because the defendants at the date of the suit were not residents 
of Cochin State at all but of Tinnevelly. The minor defendants 
did not at any time appear in the suit. The appellant, the 


‘decree-holder, sought to execute the decree which was trans- 


fered to the District Court of Tinnevelly for execution. The 
minor defendants, the respondents, opposed execution, the main 
ground of opposition being that the Cochin Court had no 
jurisdiction to pass the decree in question. The learned 
District Judge refused execution upon that’ ground. The 
appellant contended that the respondents had submitted to. 
the jurisdiction of the Cochin Court because in some other 
cases they had done so. This contention was not accepted by 
the learned District Judge who says: 

“This surely is irrelevant. It is the person who is not resident in a 
Native State who must determine in each case whether he shall submit to the 
jurisdiction of the foreign Court or not. If he does so in one case, it does. 
not follow that he is bound to do so in all future cases. No question of 
estoppel arises”. : 

The learned District Judge therefore refused execution. 
The appellant,the petitioner in execution proceedings produced , 
a letter Ex. H which he states in an affidavit which is before 
us the learned District Judge failed to consider. When this 
matter was before us on a previous occasion, we were of the 
opinion that the appellant was entitled to rely upon the letter 
here but since its genuineness was disputed, a finding on that 
question by the District Court was called for. That finding 
is before us now and it is that the letter is genuine; and having 
regard to the strong reasons given by the learned District 
Judge in support of this finding, we accept it. The letter is. 
dated 11th May, 1928. It is addressed to the appellant, the 
petitioner in the District Court and the plaintiff in the Cochin 
Court, and is signed by M.A. Arunachalam Pandaram the 
executor of the estate in which the minor defendants had an 
interest. On the date of this letter the appellant had attached 
before judgment in the suit an amount due by one Rutulsi. 
Kalyanji Sait to the minors. The letter refers to. the amount. 
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and reads as follows: 


“You know that the right in respect of the amount due by Rutulsi 
Kalyanji Sait, carrying on business in the Mattancheri Bazaar has been 
attached before judgment in the suit O. S. No. 152 of 1,103 (1927-28) filed by 
you in the District Court, Anjengo, against the deceased Sundaralinga 
Pandaram’s minor children Thirunavukkarasu and others. The said minors 
require a month’s amount out of the said amount. I therefore, request you 
to send letter through my agent Venkatarama Ayyar the bearer of this letter 
to the effect that you have no objection to the said minors being paid only a 
month’s amount. The balance amount after deducting this one month’s 
amount can be collected by you, dated llth May, 1928. 


Sd. M. A. Arunachalam Pandaram. 
Executor of C.V.I.C. estate”. 

The appellant contends that this letter amounts to a 
submission to the jurisdiction of the Cochin Court; and he 
also contends that by reason of some previous suits against 
other parties in which the respondents were plaintiffs filed in 
the Cochin Court an inference is to be drawn that in the 
present suit the respondents submitted to the jurisdiction of 
the foreign Court although they did not appear in the suit and 
the decree was passed against them ex parte. This argument 
is based upon a judgment of Fry, J., in Rousillon v. Rousillont 
in which he considers a number ôf English cases in which were 
considered the principles upon which foreign judgments are 
enforced by the Courts of England and after referring to 

- Schibsby v. Westenholz2 observes: 

“ What are the circumstances which have been held to §mpose upon the 
defendant the duty of obeying the decision of a foreign Court? Having 
regard to that case, and to Copin v.ddamson® they may, I think, be stated thus. 
The Courts of this country consider the defendant bound where he is a sub- 
ject of the foreign country in which the judgment. has been obtained ; where 
he was resident in the foreign country when the action began; where the 
defendant in the character of plaintiff has selected the forum in which he is 
afterwards sued”: ; 

It is the last named position upon which reliance is placed 
by Mr. Raghava Rao who also relies upon the decision of this 
Court in Nagoor Meera v. Mahadu Meera4 a judgment of 
Phillips and Ramesam, JJ. In the course of the judgment on 
page 822 it is stated: 


“There is also an additional circumstance which would possibly give the 
Ceylon Court, jurisdiction and that is the fact thatthe defendants’ firm 
actually filed suit in the Ceylon Court and having come in as plaintiffs can 
hardly be allowed as defendants to deny the jurisdiction which they them- 





1. (1880) 14 Ch. D: 351 at 371. . 2 (1879) 6 Q. B. C. 155. 
3. (1874) L. R. 9 Ex. 345. . 4. (1925) 22 L.W. 820. 
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selves invoked and in this connection, I would refer to a judgment in Second 
Appeal No. 1492 of 1920 not reported.” 

That was a judgment of Ayling, A.C.J., and Odgers, J., 
in which reference is made to Rousillon v. Rousillon already 
referred to and it stated: 

“Now here the first defendant swears that he filed and defended suits in 
the Courts of Trincomali on behalf of second defendant under his power of 
attorney (Ex. I). If then the second defendant has through her agent selec- 
ted the Trincomali Courtas the forum in which to bring suits, it stands to 
natural justice that she cannot object to the jurisdiction of the same Court. 
When she is afterwards sued init, It has been argued that the words of 
Fry, J., quoted above which as far as we know have never been questioned, 
must be restricted to the same action or cause of action e.g. A brings a suit 
in a foreign Court against Ba resident in the foreign Country, the Court 
dismisses A’s suit and has therefore jurisdiction over him for recovery of 
costs etc. The words are certainly wider than this and in our opinion the 
expression “in which he is afterwards sued” must be taken as conclusive 
against such a contention.” . E 

Reference is also made in the judgment of Ramanathan 
Chettiar v. Kalimuthu Pillaiz. In the case before Ayling, 
A.C.J., and Odgers, J., the second defendant had given a 
power of attorney to her agent to transact business on her 
behalf in ceylon and had adopted the Ceylon court as her 
forum for the trial of suits arising out of those transactions. 
That, in my opinion, is an important circumstance which does 
not exist in the present case and I agree with the contention of 
Mr. C. S. Venkatachari on behalf of the respondents that as it 
would appear, that the previous suits filed by the present res- 
pondents in the Cochin Court were against residents of Cochin 
State, the Cochin Court had jurisdiction to try those suits. 
This is an all-important distinction because there was in those 
cases no submission to the jurisdiction; and a person who has 
filed suits in a Court having jurisdiction to try them cannot 
thereby by implication be taken to submit himself to the juris- 
diction of the same Court in cases where that Court has no 
jurisdiction and the decision of the Privy Council in Sirdar 
Gurdyal Singh v. Rajah of Fardikote3 is in point here. There 
it was held that an obligation to accept the forum loci cntrac- 
tus could not, unless, expressed, be implied to found a condi- 
tional jurisdiction against the parties in a suit founded on that 
contract for all future time. In my view, therefore, the earlier 





1. (1880) 14 Ch. D. 351. 
2. (1912) 24 M. L. J. 619: I.L.R. 37 Mad. 163. 
3. (1894) A.C. 670. 
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suits in which the present respondents were plaintiffs in the 
Cochin Court have no bearing upon this question. 

With regard to Ex. H, however, the appellant’s case rests 
upon stronger foundation because it is contended that this was 
a submission to the jurisdiction of the Cochin Court because 
it shows that the respondents had knowledge that the suit had 
been filed against them and also that an amount owing to them 
had in that suit been attached by that Court and did not dis- 
pute the attachment but on the contrary merely asked for a 
concession and on its refusal did not further contest the matter 
and that they must therefore be held to have waived any ques- 
tion of jurisdiction. Mr. Venkatachari, however, contends that 
as the respondents were not residents of Cochin State, they 
can only be bound by the decree passed by that Court without 
jurisdiction by being brought under the third case, Cl. (c) 
stated in Dicey’s conflict of laws (5th edition) page 399, 
namely, “by having expressly or impliedly contracted to submit 


to the jurisdiction of such Courts”, and argues that Ex. H was . 


merely an offer to the appellant (the plaintiff) which offer was 
rejected by him and therefore there cannot have been any 


Oomer 
Hajee | 
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Thirunavuk- 
karasu 
Pandaram. 


Beasley, C.J. 


implied contract and that it isonly in such cases that the decree ` 


would be binding on the defendants, they having remained ex 
porte throughout. This argument excludes any case of waiver 
by conduct. It is clear of course that a defendant against 
whom a suit has been filed in a Court which hag no jurisdic- 
tion is not bound to appear and raise a plea as to the jurisdic- 
tion. He ean, if he chooses, remain inactive and can there- 
after raise that plea. Nevertheless, his conduct both, before 
the decree is passed and after, may afford evidence as to the 
defendant’s intention in remaining ex parte. This aspect of 
the question has been discussed in Sheo Tahal Ram v. Binaik 
Shukul!, There a decree had been passed by a Court having 
no jurisdiction to pass it. The decree was transferred from 
that Court which was a foreign Court to a Court in British 
India, namely the Mirzapur Court, and the judgment-debtor 
appeared there and deposited Rs. 100 in part-payment and 
asked for three months’ time to pay up the balance. No objec- 
tion as to the want of jurisdiction of the foreign Court to pass 
the decree was then raised. Later on, when an application was 
made for attachment of a fresh property, objection was taken 





1. (1931) LL.R. 53 All. 747. 
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that the foreign Court had no jurisdiction to pass the decree 
which was a valid objection, and it was held by Sulaiman, 
A.C.J., that the mere fact that the defendant allowed the suit 
to be decreed ex parte would not amount to his submitting to 
the jurisdiction of the foreign Court nor would his subsequent 
conduct in making part payment and obtaining time in the 
execution Court be any evidence to show that he had submitted 
to the jurisdiction of the trial Court before the decree was 
passed and that the submission to jurisdiction must be to the 


‘foreign Court itself and probably prior to the pronouncement 
of the judgment in order to make the decree a valid one. 


Niamat-ullah, J., however, was of the opinion that the subse- 
quent payment made by the judgment-debtor might be an 
important circumstance indicative of his intention to submit to 
the jurisdiction of the Court at the time when the suit was 
pending, that it was only a piece of evidence to be taken into 
consideration in arriving at a finding on the question of submis- 


. sion and that there is nothing in law which makes it necessary 


that the submission to jurisdiction can only be by some overt 
act. -On page 757 he observes: 


“What amounts to a submission to the jurisdiction of a foreign Court 
is a question of some nicety in many cases. Where in answer toa summons 
issued by a foreign Court the defendant appears and contests the suit, with- 
out raising-‘any question as to jurisdiction, there is no doubt that he submits 
tothe jurisdictlon of that Court. Again, where he so appears and repu- 
diates the jurisdiction of a Court without entering into his defence, it is clear 
that he does not submit to the jurisdiction of that Court. Between these two 
extremes is the case where on receipt of the summons he puts in no appear- 
ance and an ex parte decree, otherwise open to no objection, is passed against 
him. His conduct in such circumstances is accountable on two hypotheses. 
He might have refrained from putting in an appearance because he was 
sanguine that the decree, if passed, would be ineffective for want of juris- 
diction of the Court passing it; or he might have submitted to the jurisdic- 
tion of the Court in the belief that the plaintiff’s claim was a just one and he 
did not object-to the decree being passed by the foreign Court. I find nothing 
in law which makes it necessary that the submission to jurisdiction can only 
be by some overt actin Court, If his attitude as regards the jurisdiction of 
the Court in which a suit is brought against him can be established by evid- 
ence to have been one of submission to the jurisdiction of the Court 
the decree will be binding. Subsequent payment towards part satisfaction of 
the decree is, in my opinion, an important circumstance from which submis- 
sion on his part to the jurisdiction of the Court may be inferred. Much, 
however, will depend on the circumstances under which the payment of the 
decretal amount is made. In each case itis a piece of evidence entitled to 
more or less weight. I stiould not’be understood as implying that payment 
of decretal amotint‘in part is itself a submission and acts retrospectively. If 
the decree when passed was'a'nullity for want of jurisdiction in the Court 
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which passed it, no subsequent act of the‘defendant can make it otherwise. 
Subsequent conduct of the defendant may, however, be an indication of his 
intention to submit to the jurisdiction of the Court at the time when the suit 
was pending”. 

In the present case, the facts are, in my opinion, stronger. 
The conduct relied upon as indicating the intention of the res- 
pondents is conduct during the pendency of the suit and no 
question of giving retrospective effect to it arises. That 
‘conduct I agree with Niamat-ullah, J. is evidence to be consi- 
‘dered. What does Ex. H, upon a fair construction of it, mean? 
It seems to me that it is an acknowledgment of the attachment 
before judgment by that Court and a request merely for some 
' concession. There is nothing conditional about the request 
such as Mr. Venkatachari contends there is. The letter does 
not say that if the offer is refused, the respondents will contest 
ithe matter; and further, when the offer was rejected, they did 
not contest the matter. In my view, Ex. H is evidence 
‘bearing upon the intention of the respondents to remain 
ex parte because the appellant’s claim was a just one and there 
was no objection to the attachment by that foreign Court. For 
these reasons, I am satisfied that there was a submission to the 
jurisdiction of the foreign Court and that the learned District 
Judge was wrong in refusing execution. This appeal must, 
‘therefore be allowed with costs here and in the District Court 
cand execution allowed to proceed.. 


King, J.—I agree. 
K. C. l Appeal allowed. 
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adopted—Decree not showing that it was 1926 valuation—Executing Court if 
can go into the question of value in 1929—Effect of S. 6 Cl. (3). >- 


Where in a suit for eviction of a tenant in possession in Malabar a decree 
was passed.in 1929 awarding compensation for improvements on the basis of 
a Commissioner’s valuation made in 1926, and there was no provision in the 
decree that it was based on the value in 1926 and that any increment in value 
in 1929 may be worked out in execution 


Held, the natural inference is that the award concludes any claim between 
the parties on the date of the decree, and it is not open to the executing Court 
to go behind the decree and ascertain from the evidence the date on which the 
valuation was actually made and allow a revaluation with reference to any 
difference in value between the date of the valuation and the date of eviction 
under S. 6 (3) of the Malabar Compensation for Tenant’s Improvements 
Act. 

Appeal against the Appellate order of the Court of the 
District Judge of South Malabar dated the 31st day of March 
1931 and made in A.S. No. 635 of 1930 preferred against the 
order of the Court of the Subordinate Judge of Ottapalam 
dated the 29th day of September 1930 and made in E. A. 
No. 581 of 1929 E. P. No. 230 of 1929 (O. S. No. 38 of 
1925). 

K. Kuttikrishna Menon for appellant. 


D. A. Krishna Variar for respondents. 


The Court delivered the following l 

Jupcment.—This appeal arises out of orders in execution 
of a decree passed for eviction of a tenant in possession in 
Malabar, entitled to compensation for improvements under 
Madras Act I of 1900. The main question in the appeal is one 
of revaluation with reference to Cl. (3) of S. 6 of that Act. 
The suit was apparently pending fora number of years and 
the decree, which was passed in 1929 in fixing the amount of 
compensation due. to the tenant accepted a valuation made by a 
Commissioner in 1926. The tenant was evicted almost imme- 
diately after the decree so that there is no question of any 
accretion in value between the date of the decree and the date 
of the eviction. 


The argument for the appellant is that because S. 6 (3) 
of the Act refers to the date up to which compensation for 
improvements has been adjudged in the decree, when no such 
date is given in the decree, the executing Court is at liberty to 
go behind the decree and ascertain from the evidence the date 
on which the valuation was actually made and allow a revalua- 
tion with reference to any increment in value between the date 
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of the valuation and the date of eviction. It is argued that 
_ this is the practice which is in vogue in certain Courts in 
Malabar and I am asked to give sanction to this practice, which 
to my mind strikes at the root of the principles upon which 
the decrees of a Court are executed. Whena Court’s decree 
for eviction embodies an award for compensation for improve- 
ments and says nothing about the date on which those amounts 
are valued, the natural inference is that the award concludes 
any claim between the parties on the date of the decree. The 
mere fact that S. 6 (3) of the Act provides for revaluation 
does not give to the judgment-debtor a right to go behind the 
decree and by looking into the evidence to find out when the 
crop was last valued and reopen the whole matter by having a 
further valuation made immediately after the decree has been 
passed. It is of course open to a Court, in passing its decree 
to say that the value of the improvements on such and sucha 
date is so much and that any increment in value may be 
worked out in execution by a revaluation. But in the absence 
of any such provision the amount awarded for the value of 
improvements im the decree must be taken to be the decision 
of the Court as to their value on that date. 

[The other portions of the Judgment are omitted as 
unnecessary for this report]. 


In the result the appeal is dismissed with costs. 
(Leave to appeal refused). g 
S. V. V. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 


PRESENT :—LorD THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 
Srimath Daivasikhamani Ponnambala 


Desikar and another .. Appellants* 
v. 
Periyanan Chetti and another .. Respondents. 


Religious Endowments—Temple trustee—Permanent lease of debutter 
property at fixed reni—Failure.of successive managers to repudiaie—Vali- 
dity of lease raised but net fought out by manager—Receipt of rent on the 
basis of lease—Inference as to recognition of permanent right in lessee— 
—Adverse possession—Right of subsequent manager of temple to repudiate 





* P, C. Appeal No. 75 of 1934. ` ‘ 24th March, 1936. 
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lease—Grant of perpetual lease—Distinction between head of math and tem- 
ble trustee—Limitation Act (IX of 1908), Sch. I Art. 144. 


A permanent lease or absolute alienation of debutter property is beyond 
ordinary powers of management whether in the case of the head of a math, 
the shebait of a family idol or the dharmakarta of a temple: such aliena- 
tions can be justified only by proof of necessity for the preservation of the 
endowment or institution. For purposes of deciding a plea of limitation 
based on adverse possession there is no distinction between the alienation in 
the case of a math and the alienation in the case of a temple, except that in 
the latter case the period for which it is prima facie valid is not the period of 
the manager’s life but of his tenure of office. In all such cases the offence lies 
entirely in the unnecessarily great interest which has been parted with. To 
treat the act of the dharmakarta as completely void ab initio would be to go 
beyond what is required to correct his failure to keep within acts of 
proper management. 


Mahomed v. Ganapati, (1889) I.L.R. 13 Mad. 277; Gnanasambanda Pan- 
dara Sannadhi v. Velu Pandaram, (1889) L. R. 27 I.A. 69: 10 M.L.J. 29: I.L. 
R. 23 Mad. 271 (P.C.) ; Damodar Das v. Lakhan Das, (1910) L,R. 37 I.A. 147: 
20 M.L.J. 624: I.L.R. 37 Cal. 885 (P.C.) ; Vidya Varuthi Thirtha v. Balusami 
Aiyar, (1921) L. R. 481. A. 302: 41 M. L. J. 346: LL.R. 44 Mad. 831 (P.G.): 
Subbaiya Pandaram v. Muhammad Mustapha Maracayar, (1923) L.R. 50 I. 
A. 295: 45 M.L.J. 588: I.L.R.46 Mad. 751 (P.C.) and Ramcharan Das v. 
Naurangi Lal, (1933) L.R. 60 I.A. 124: 64 M.L.J. 505: I. L.R. 12 Pat. 251 
(P.C.), referred to. 


In 1865 the manager of a Hindu Temple granted a perpetual lease or 
cowle of certain lands belonging to the temple. He died in 1875 and was suc- 
ceeded by various managers, the last of whom was removed from his office 
as de facto manager by a decree of the High Court in 1913. The plaintiff 
was appointed receiver in March, 1917 and he issued notices in January, 1918 
to the defendants, the sub-lessees under the cowle of 1865, cancelling the 
cowle and demanding possession of the suit lands. The plaintiff having 
subsequently filed suits in ejectment the defendants pleaded limitation under 
Art. 144 of the Limitation Act in bar of the suits. It appeared that in or 
‘about 1897 the cowledars began to alienate portions of their holding for 
building purposes and since that date a considerable number of buildings had 
been erected thereon. It also appeared that in 1900 the then manager insti- 
tuted certain ejectment suits against persons holding under the cowledars on 
the footing that they were trespassers. The defendants. however set up the 


-cowle and the suits were dismissed on the ground that as the cowle subsisted 


the plaintiff had no locus standi to sue in ejectment, whether the defendants 
were trespassers or not. In 1902, while the suits were pending, another person 
succeeded to the office and was brought on record, and the suits having been 
‘dismissed later on the alienations of building sites continued and buildings 
were put up from time to time. The manager of the temple also received the 
rent payable by the cowledars until he ceased to hold office in 1913. 


Held, that the proper inference to be drawn from the facts was that the 
manager who held office from 1902 to 1913 accepted the rent as payable in 
respect of a permanent right which it was no longer in the power of his 
temple to repudiate, that the adverse possession of the cowledars extended 
from 1902 to 1917, and that the suits for ejectment were barred under 
Art. 144 of the Limitation Act. . ; 


Decision of the Madras High Court (Waller and Krishnan Pandalai, JJ.), 
reported in 62 M.L.J. 496, affirmed. e aA ee 
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Upjohn, K.C. and Chinnai Durai for appellants.—A person 
claiming a permanent tenancy under a lease at a rent, being in 
possession “and paying rent cannot thereby acquire title by 
adverse possession against the owner Madhavrao Waman v. 
Rangunath Venkateshi, Nainapillai Marakayar v. Ramanathan 
Chettiar?, Magdalen Hospital v. Knotts3. The decision of 
the Board in Vidya Varuthi v. Balusami Aiyar4 is clearly 
applicable to the present case and. the High Court is wrong in 
distinguishing that case. No distinction is to be drawn between 
dispositions by a manager of a mutt, of a temple, of an idol or of 
any other religious institution. Vidya Varuthi v. Balusami Aiyar4, 
A lease granted by the manager of a religious institution 
followed by entry and possession and payment of rent is not void 
ab initio but is good for the life or during the office of the manager 
who granted the lease Ram Charan Das v. Naurangi Lali, Nataraja 
Thambiran v. Kailasam Pillaié, Mahomed v. Ganapati, Sathia- 
nama Bharati v. Saravanabagi Ammal8, Muthusamier v. Sree Sree- 
methanithi Swamiar9, A lease granted by the manager ofa religious 
institution is also good during the life or office of any succeeding 
manager who by accepting rent from the tenant in possession of 
the lease creates a new tenancy on the terms of the previous lease 
‘and there is no adverse possession during the period of office 
of such succeeding manager, and so it may go on from time 
after time, and there is no perpetuity there; each tenancy is one 
only for the lifetime or duration of the office of the manager who 
grants it or creates a new tenancy by the acceptance of rent on the 
terms of the lease. Vidya Varuthi v. Balusami Aiyar4 says that 
the rent paid to a succeeding manager is paid under a new tenancy. 
The property in a religious insitutition is not vested in the manager 
‘but in the deity, and a manager of a mutt or any other religious 
‘insitutition is neither a tenant for life nora trustee Greedharee 
-Doss v. Nundokissore Doss10, The position of a shebait of an idol 
is just the same as the mahant of a mutt or the manager of a 
temple, with the same powers and duties. Abhiram Goswami v. 
Shyam Charan Nandill. 


1. (1923) 47 M.L.7, 248: L.R. 50 LA. 255: I.L.R. 47 Bom. 798 (P.C. 
2. (1923) 46 M.L.J. 546: L.R. 51 I.A. 83 p. 98: I.L.R. ae Mad: 337 Pc). 


3. (1879) 4 A. C. 324 at 335. 
4. (1921) 41 M.L.J. 346: L.R. 48 LA, 302: I.L.R. 44 Mad. 831 (P.C.). 
5. (1933) 64 M.L.J. 595: L.R. 60 E.A. 124: L.L.R. 12 Pat. 251 (P.C.). 
6. (1920) 39 M.L.J. 98: L.R. 48 I.A. 1 at 7: LL.R. 44 Mad. 283 (P.C.). 
` 7. (1890) I.L.R. 13 Mad. 277. 
8. (1894) 4 M.L.J. 223: I.L.R. 18 Mad. 266. 
` 9. (1913) 25 M.L.J. 393: I.L.R. 38 Mad. 356. 
10. (1867) 11 Moo. I.A. 405 at 428. 
we. he (1909) 19 EA 530: L.R. 36 LA. 148 at 163-165: L L. R. 36 Cal. 1003 
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Dunne, K. C., C. Sidney Smith and V.Ramaswami Aiyar for 
respondents.—The cowle was an invalid exercise of the powers of 
the grantor; it is void ab initio; it cannot be touched until the 
death of the grantor and the period of limitation runs from the 
death of the grantor and from that moment the payment of rent 
coupled with the other facts shows that it was an assertion of a right 
under the challenged document, and the only way the appellants 
can get out of that is by drawing the inference that the succeeding 
manager granted a new lease. The grant of the cowle was a per- 
manent lease done to the detriment of the deity, and Vidya 
Varuthi’s casel says that it was one in which there would be no 
power to deal with it by a successor to the management until the 
death of the original grantor, and therefore the period would run 
from that time, and the proper inference then would be that rent 
was being paid to the succeeding manager on the footing of anew 
tenancy arising on the death of the grantor, but in the circum- 
stances and facts of this case there is no justification for imposing 
a fiction of that kind. Here the parties have acted throughout on 
the original cowle, and there is no particle of evidence here to 
show ‘that a new tenancy was ever thought of. In the case of 
a mutt the mahant has absolute power to do what he likes and he 
cannot be called to account, the tenancy created by him as a per- 
manent one exists on the death of the grantor, but in the case of 
the manager of atemple itis invalid and there is no suggestion 
beyond a mere question of management that he cannot have the 
power of granting a lease or that this was to be treated as a lease 
which was granted by him for the period of his life. In this case 
it has been found by all the Courts below that the rent has been 
paid throughout on the original cowle and the onus is on the plain- 
tiff to show that his suit is within time. In Vidya Varuthi v- 
Balusami Aiyar1 the position of a manager of a temple anda 
mahant is dealt with only in relation to whether either isa 
trustee under Art. 144; it does not determine the question of 
the position of a dharmakarta of a temple as compared to the 
position of amahant. A mahant has the power of granting a lease 
during the whole of his lifetime, but a manager has no title in 
himself qua dharmakarta to give a lease for any specific length of 
time. A mahant having power to grant for his lifetime and having 
granted in excess of that, the person who takes in excess of that 
cannot say that he is holding adversely to the mahant and’ the 
mutt during his lifetime. The matter has never been put on its 
exact legal footing. The Board have distinguished between the 
character of a mahant and a manager of a temple Nainapillat 





1. (1909) 41 M.L.J. 346: I.L.R. 48 I.A. 302: I.L.R. 44 Mad. 831 (P.C). 
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Marakayar v. Ramanathan Chettiarl, Lal Chand Marwari v. 
Ramrup Gir2, Vidyapurna v. Vidyanidhi3, Srinivasa Chariar 
Evalappa Mudaliar4 What is a proper inference in one case 
may not be so in another case, and in this case it is impossible to 
say that a proper inference can be made to say that there was a 
fresh lease, a new tenancy created by the payment of rent. There 
is no ground for this inference that there was ever a new tenancy. 
Vidya Varuthi v. Balusami Aiyars cannot possibly be applied 
to such a case as this. A person can prescribe for a limited 
interest. Sankaran v. Periasami6, Parameswaram v. Krishnan’, 
and Narsaya Upada v. Venkataramana8 following Gnanasam- 
banda v. Velupandaram®, Icharan Singh v. Nilmony Balidar10, 

Their Lordships’ Judgment was delivered by 

Sir Grorce Ranxin.—Eleven appeals are before the 
Board. Tweleve ejectment suits were brought on 25th 
November, 1918, by a Receiver appointed to manage certain 
Hindu temples and their endowments. One of these 
temples is dedicated to a deity Sri Subrahmanyaswami 
at a village called Kunnakudi,: and to this temple belongs the 
village Uyyakondan part of which is a hamlet which goes by 
the name Murugan Endal. In 1865 the then manager of the 
temple granted a perpetual lease or cowle of Murugan Endal 
at a rent of Rs. 20 per annum to two Cheitis called Palaniappa 
and Subrahmanyam, the lessees: professing to act with the 
intention of dividing the profits of the land equally between 
two Chetti temples. The plaintiff in the present,suits claimed 
(inter alia) that on his becoming entitled by his appointment 
as Receiver to the management of the Kunnakudi temple, the 
lease of 1865, even if binding theretofore upon the temple and 
its managers, ceased to have any validity or effect. Eleven of 
the suits reached the High Court of Madras on second appeal 
and were dismissed. The defendants were sued as persons who 
had taken title by sub-leases under the cowle of 1865 but in 
none of the suits has the plaintiff-impleaded the persons in 
whom the leasehold interest created in 1865 is vested. 


1. (1923) 46 M.L.J 546: L R. 51 I.A. 83: LL.R. 47 M, 337 (P.C.). 
2. (1925) 50 M.L.J. 289: L.R. 53 I.A. 24:.LL.R. 5 Pat. 312 (P.C.) 
3. (1903) 14 M.L.J. 105: LL.R. 27 Mad. 435 at 454, 455. 

4. (1922) 43 M.L.J. 536: L.R.49 I.A. 237 at 251: LL.R. 45 M. 565 (P.C.). 
5. (1921) 41 M.L.J. 346: L.R. 48 LA. 302: I.L.R. 44 Mad. 831 (P.C.). 
6. (1890). I.L.R. 13 Mad. 467.: 7. (1903) I.L.R. 26 Mad. 535, 

8 (1912) 23 M.L.J. 260. i 
9. (1899) 10 M.L.J. 29: L.R. 27 LA. 69: LL.R, 23 Mad. 271 (P.C.). 
10. (1908) I.L.R. 35. Cal. 470 at 476. ` 
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P.C. It would appear that the persons who direct the affairs of 
Daivasikhá- the two Chetti temples have for some years past provided the 
x mani rent reserved by the cowle and possessed the lands. The. 

er rea manager who granted the cowle is said to have died in 1875. 

v. but the history of the Kunnakudi temple and its affairs has 
Periyanan : 

Chetti. not been properly proved. Between him and Arumuga there 


“Sir may have intervened one or more managers. Arumuga died 
George in 1893 and was succeeded by Thandavaraya who died in 1902. 
Rankin. From 1902 until he was removed by decree of the High Court 

of Madras in 1913, one Nataraja was the de facto manager. 


The plaintiff was appointed Receiver on 31st March, 1917. . 


In or about 1897 the managers of the two Chetti temples 
who were in possession of Murugan Endal as cowledars began 
to alienate portions thereof for building purposes and since 
that date a considerable number of buildings have been erected 
thereon though not upon the land of the defendants to the 


present suits. 


Thandavaraya, having come to hear of the building and 
having visited the village in 1898, brought seven suits in 1900 
against persons claiming to hold portions of Murugan Endal 
from the cowledars. The present defendants or their pre- 
decessors in title were not among the persons then sued. Of 
the seven suits four were compromised but in the other three: 
the judgments of Subordinate Judge, District Judge and High 
Court have been put in evidence in the present case. These 
documents show that the persons in whom the leasehold 
interest of 1865 was vested were not impleaded but only 
certain grantees from them of portions of the land. Also 
that Thandavaraya had purported on Ist September, 1899, to 
grant to one Raman Chetti (co-plaintiff in the suit) a lease of 
of the whole village of Uyyakondan and another village as. 
well. The suits were not brought upon the footing that the 
cowle of 1865 was void or was no longer binding: the aver- 
ment was that the defendants without any right, title or 
interest wrongfully entered on the suit land in February, 
1900, and began to raise buildings in spite of the plaintiffs’ 
objection. The defendants by their written statements pleaded 
(inter alia) the cowle of 1865 and also that the two Chetti 
temples had acquired the ownership of Murugan Endal by 
adverse possession and had sold sites for building purposes to 
the defendants in 1897; that the plaintiffs had known of this 
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all along and had consented to the defendants erecting the 
buildings. 

From the judgment of the Subordinate Judge it would 
appear that the plaintiffs objection to this averment of title 
by the defendants was not that the cowle of 1865 was bad as 
being a permanent interest granted for a fixed rent but (a) 
that it was granted for agricultural purposes only and (b) 
that the defendants had not taken registered documents for 
their purchases thereunder. It appears from the judgment of 
the District Judge that there was or was thought to be a 
difficulty in that the cowle of 1865 was not registered : the 
counterpart, however, may be proved, although not registered, 
under the law obtaining in 1865. 

The Subordinate Judge in 1902 considered that under 
` the cowle there was no right to erect buildings but that in 
view of the delay no injunction could be granted. He gave 
Rs. 2,000 in each case as damages but refused to give the 
plaintiff possession “because he has let it under permanent 
cowle to the persons under whom the defendants claim ”. The 
District Judge in 1903 dismissed the suits altogether, holding 
that even if the defendants were trespassers they could not be 
ejected by plaintiff « unless plaintiffs can prove that they are 
entitled to possession; and this they are not entitled to so long 
as the lease to Palaniappa Chetty and Subrahmanyan Chetti 
subsists”. Shortly before the judgment of the,Subordinate 
Judge delivered on 16th April, 1902, Thandavarya had died’ 
and Nataraja was brought on the record in his stead, and was. 
a party to the proceedings before the District Judge. Raman 
Chetti alone, however, appealed to the High Court and that 
only in one of the three suits. In March, 1907, this. appeal was. 
withdrawn. 

There is in the evidence in the present case no information: 
whatever as to whether during the pendency of these suits of 
1900 the rent reserved by the cowle of 1865 was being paid by 
the persons acting for the Chetti temples or was being refused. 
by Thandavarya. The cowledars were not parties to the suits. 


Save for his entry upon the last scenes of this litigation. 
there is no evidence of any actings by Nataraja, save that 
Periyanan Chetti, the first witness for the defendants in the- 


present case, gives evidence that in 1908-9 and again in 1912-3- 


when he was acting for one of the two Chetti temples he 
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caused the rent of Rs. 20 under the cowle to be paid. It was. 
paid by the monigar of the Chetti temple to the man who came 
to collect it—no doubt in ordinary course. 

After the original plaintiff in the suits now before the 
Board was appointed Receiver in 1917 he issued in January, 
1918, a notice or notices stating that “the trustee has no 
authority to grant a perpetual cowle in respect of trust pro- 
perties without any necessity, against the interest of the trust 
for an improper consideration and for an inadequate tirwa. 
The said cowle will not be binding upon me. Further, owner- 
ship right is set up on the cowle lands contrary to the terms 
of the cowle, buildings, etc., are raised thereon in violation 
of the agreement for the cultivation thereof. . . . Hence 
I cancel the said cowle through this notice”. The notice goes 
on to demand possession of “the said lands” within one 
month from the date of receipt of the notice. 

So far as appears this is the first intimation of any inten- 
tion on thé part of the Kunnakudi temple or its manager to- 
treat the cowle of 1865 as cancelled or determined. Their 
Lordships notice that from the reported case of Palaniappa 
v. Sreemath Devasikhamony! it would appear that Nataraja 
in a suit of 1905 as manager of this same temple succeeded 
before this Board in March of 1917 in having set aside a 
permanent cowle in respect of lands not now in suit granted 
by his predecessor in 1897. 

Nataraja having been declared by the Board in June of 
1920 to have no right to be manager of the temple, the persons 
entitled, Annamalai, and on his death Ponnambala, were added 
as plaintiffs in the present cases before they were heard by the 
High Court. 

In the present suits, before the Trial Court and the Subor- 
dinate Judge as well as before the High Court on second 
appeal, the plaintiffs claimed relief not only on the ground 
that the cowle was no longer binding but also on the ground 
of forfeiture, by reason that the defendants were erecting 
buildings on the land contrary to the intention of the cowle. 
The latter contention was, however, abandoned before the 
Board who are concerned only with the claim for possession 
in respect that the permanent interest granted by the cowle is 
invalid and not binding upon the plaintiff or the temple. 





1. (1917) 33 M.L.J. 1: L.R.44 LA. 147: I.L.R. 40 Mad. 709 (P.C.), 
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To this claim the sole defence is limitation under Art. 144 
of the First Schedule to the Limitation Act (IX of 1908). 

The High Court has held that the Limitation Act has to 
be applied to these suits on the footing that the cowle of 1865 
was void from the commencement, not being valid even for 
the lifetime or tenure of office of the manager who granted it. 
It is matter of decision that in the case of the head of a math 
a permanent lease granted or an alienation by sale made by 
. him is valid during his tenure of office (Vidya Varuthi v. 
Balusamil and Mahantram Charan Das v. Naurangi Lal2). But 
it is contended that the manager or dharmakarta of a temple 
(which is really the present case) is in a different position, as 
he has, substantially speaking, no personal interest or right in 
the income of the temple properties but only the right or duty 
to apply them properly for the purposes of the idol. Accord- 
ingly, it is said, a permanent lease granted by him is altogether 
bad, and adverse possession runs from the date of the lease. 

Their Lordships cannot accept this conclusion. It is clear 
that a permanent lease or absolute alienation of debutter pro- 
perty is beyond ordinary powers of management whether in 
the case of the head of a math, the shebait of a family idol or 
the dharmakarta of a temple: such alienations can be justified 
only by proof of necessity for the preservation of the endow- 
ment or institution. The principle upon which such transfers 
have been held good for the period of office of the manager 
making the transfer has seldom been elaborately considered; 
though it has at times been suggested that this result is 
accounted for by a personal bar or estoppel which prevents the 
manager from taking steps to avoid his own grant. Language 
pointing towards this principle but in no very certain or con- 
sidered way may be found, e.g., in Nainapillai v. Ramanathans, 
As, however, it is now clear that the property is not vested in 
the manager, by whatever name he be called, but in the idol 
or institution, it is difficult to accept the notion of personal 
bar as regulating the validity or invalidity of the transaction. 
Even if this were accepted, however, it would still remain 
obscure why personal benefit claimable by the manager in 
respect of the idol’s property should be held to decide the 
existence or non-existence of an estoppel. One can appreciate 


1. (1921) 41 M.L.J. 346: L.R. 48 I.A. 302: I.L.R. 44 Mad. 831 (P.C.). 
2. (1933) 64 M.L.J. 505: L.R. 60 I.A. 124: I.L.R. 12 Pat. 251(P. C.), 
3. (1924) 46 M.L.J. 546: L.R. 51 I.A 83 at pp. 96, 97; 

LL.R. 47 Mad. 337 (P.C.). 
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the view that the extent of a manager’s authority may depend 
on the extent of his personal interest; but when once he has 
exceeded his authority the absence of personal interest seems 
hardly to determine that his act should be held void altogether. 
In all classes of religious institution the objection to aliena- 
tion beyond the lifetime or tenure of office of the manager is 
equally clear: the offence lies entirely in the unnecessarily 
great interest which has been parted with. To treat the act 
of the dharmakarta as completely void ab initio would be to 
go beyond what is required to correct his failure to keep 
within acts of proper management. 

Their Lordships do not find that the distinction now 
taken between the head of a math and the manager of a 
temple—a distinction valid as regards their personal interest 
in or accountability for the debutter income—has been recog- 
nised in previous cases as carrying the consequences now 
contended for. It was not so considered in Mahomed v. Gana- 
patil which was cited by Mr. Ameer Ali in delivering the 
judgment of the Board in Vidya Varuthi’s case®. The cases 
of Gnanasambanda Pandara Sannidhi v. Velu Pandarams, 
and Damodar Das v. Lakhan Dast are in a different class: 
they were explained by the Board in Mahantram Charan 
Das v. Nawrangi Lal (supra)5 as depending on the fact that 
the transfer was not of a mere item of the property of the 
institution, but of the institution itself and its properties. The 
illustrations given by Sir John Edge in the case of Nainapillai 
v. Ramanathan (already cited) show that he is recognising 
no such distinction as is now maintained. Their Lordships 
are not of opinion that for the present purpose it is necessary 
to recognise any difference in the consequences which flow 
from a permanent lease or complete alienation of the debutter 
property in the case of a math or temple or family idol. In 
all the position is as stated by Lord Buckmaster (Subbaiya v. 
Mustapha?) when, referring to Vidya Varuthi’s case? and 
another, he said at p. 299) :— 


In each case they relate to the effect of an attempt on the part of a trus- 
tee to dispose of the property by a permanent mukurrari lease. This he has 


A. a} woes Mee 44 Mad. 831 (P.C.) 
1921) 41 M.L.J. 346: L.R. 48 LA. 302: LL.R. 44 Mad. C). 
3 (1380) 10 MES 20: LR. 27 LA. 69: LL.R. 23 Mad. 271 P.C.). 
$ C1910) 20 MLJ. 624: L.R. 37 LA. 147: LL.R. 37 Cal. 885 (P.C). 
E (1933) 64 MLJ. 505: L.R. 60 LA. 124: LL.R. 12 Pat. 251 (P.C.). 
6 (1924) 46 MLJ, 546: L.R. 51 LA. 83: LL.R. 47 Mad. 337 (P.C). 
7, (1925) 45 M.L.J, 588: L.R. 50 LA. 295: LL.R. 46 Mad, 751 (P.C.). 
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no power to do, though he is at liberty to dispose of it during the period of 
his life and a grant made for a longer period is good, but good only to the 
extent of his own life interest. It follows, therefore, that possession during 
his life is not adverse, and that upon his death the succeeding trustee would 
be at liberty to institute proceedings to recover the estate, and the statute 
would only run against him as from ihe time when he assumed the office, 


Save that the period in question is not the period of the 


manager’s life but of his tenure of office the language of Lord | 


Russell of Killowen in Ram Charan Das’s case! is to the same 


effect— 
“ Whatever the intended duration of the attempted grant may be, it is 
good, but good only for the limited period indicated.” 

Moreover the right of each successive manager to autho- 
rise, create or continue a new tenancy for the period of his 
managership must be taken in the case of a public temple or 
a family idol to be the same as in the case of a math. 

Accordingly their Lordships are of opinion that the prin- 
ciples laid down in Vidya Varuthi’s case? are not inapplicable 


to the present, in so far as Art. 144 of the Limitation Act is , 


concerned. That decision was pronounced by the Board on 
5th July, 1921—that is after the present case had been heard 
and decided by the trial Judge (District Munsiff) in 1920, and 
before the hearing of the first appeal by the Subordinate 
Judge in February, 1924. 

The conclusion of the High Court upon this aspect of the 


case was thus expressed :— K 

“ Whether the proper date from which adverse possession generally 
runs in cases of permanent lease by Dharmakartas be taken as the date of 
alienation or some subsequent date such as the death of the Dharmakarta, 
or his resignation or removal from office, we have no doubt that on the 
facts of this case, adverse possession began from before 1902, and that the 
suits for possession were therefore barred under Art. 144.” 


Now what was laid down in Vidya Varuthis’ case? 
(supra at p. 327) with reference to Art. 144 was as follows :— 


In view of the argument it is necessary to discover when, according to 
the plaintiff, his adverse possession began. He was let into possession by 
mahant No. 1 under a lease which purported to be a permanent lease, but 
which under the law could endure only for the grantor’s life-time. Accord- 
ing to the well settled law of India (apart from the question of necessity 
which does not here arise) a mahant is incompetent to create any interest in 
respect of the math property to endure beyond his life. With regard to 
mahant No. 2, he was vested with a power similarly limited. He permitted 
the plaintiff to continue in possession and received the rent during his life. 





1. (1933) 64 M.L.J. 505: L.R. 60 I.A. 124 at 132: I.L.R. 12 Pat. 251 (P.C.). 
2. (1921) 41 M.L.J. 346: L.R. 48 1.A. 302; LL.R. 44 Mad. 831 (P.C.). 
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The receipt of rent was with the knowledge which must be imputed ‘to him 
that the tenancy created by his predecessor ended with his predecessor’s life‘ 
and can, therefore, only be properly referable to a new tenancy created by 
himself. It was within his power to continue the tenancy during his life, and 
in these circumstances the proper inference is that it was so continued, and 
consequently the possession never became adverse until his death. 

So far as regards the successive dharmakartas down to 
and including Arumuga, who died in 1893, it is difficult to 
discover in the evidence anything to take them out of the 
operation of these principles. 


It may perhaps be noted—if the manager by whom the 
lease was granted be called manager No. 1 and his successors 
referred to by numbers—that as time goes on the question 
whether the lease was originally justified by necessity will 
become less easy to answer; and that after a time even if 
manager No. 4or 5 knows of the absence of necessity for the 
lease, it may be necessary to consider whether he also knows 
of and can be taken to rely upon the presumption which 
imputes such knowledge to all of his predecessors. When 
Nataraja succeeded in 1902 what was the position? The 
cowle of 1865 was 37 years old and three or four manager- 
ships had intervened. The Chetti temples or the cowledars 
had since 1897 been alienating parcels of land for building 
purposes and building had been begun. Thandavaraya’s suits 
of 1900 did not challenge the cowle as being then invalid 
though upon the footing that it still subsisted the suits were 
misconceived. The defendants to those suits were sued as 
trespassers and not as persons having taken title under the 
cowle. It was the defendants who set up the cowle. They 
set up also that by acts of possession the cowledars had added 
by prescription to their rights under the cowle—most probably 
a vain contention, but the case made by Thandavaraya was 
that they had no registered transfers from the cowledars, 
and that the cowle did not authorise building. The suits were 
dismissed on the ground that as the cowle subsisted the plain- 
tiff had no locus standi to sue in ejectment whether the de- 
fendants were trespassers or not. The cowledars were not 
impleaded at all. 

When Natarja succeeded in 1902 the first thing that 
liappened was that he was substituted for Thandavaraya in 
the. suits shortly before the trial Court gave judgment dis- 
missing ‘them on the ground that the permanent cowle sub- 
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sisted—a finding which was repeated in November, 1903, by 
the District Judge. Nataraja took the case no further. We 
hear no more of any objection by him whether on the score of 
building operations or otherwise. During his tenure of office 
—or rather his de facto managership—from 1902 to 1913 the 
cowledars continued to make alienations of sites for building 
purposes and buildings were from time to time erected under 
the cowle, as is proved by the defendants’ witness Periyanan 
Chetti. That these events could escape the knowledge or 
attention of Nataraja cannot reasonably be suggested. The 
evidence in the case as contained in the paper book before 
their Lordships does not make clear whether the lease of the 
two: villages given by Thandavaraya to Raman Chetty con- 
tinued in the time of Nataraja nor does the proof of payment 
of the cowle rent by the Chetti temples in Nataraja’s time 
extend backwards beyond 1908. 

The plaintiffs are in no stronger position if they try to 
repudiate Nataraja as not being de jure the manager: this 
indeed would establish the defendant’s case. The question 
for decision is as to the proper inference to be drawn from 
these facts—whether it is that Nataraja, knowing of the in- 
firmity of the cowle, accepted the cowle rent as payable in 
respect of a new tenancy which it was in his power either to 
create for the period of his own managership or to create for 

a shorter period and to continue from time to time, or 
shee on the other hand it is that he accepted it as payable 
in respect of a permanent right which it was no longer in the 
power of his temple to repudiate. Their Lordships are of 
opinion that the latter of these alternatives is the only one of 
which the facts permit. There is no doubt that from 1902 
until the original plaintiff in these suits was appointed Recei- 
ver in 1917 the position of the cowledars in no way altered : 
their adverse possession under the cowle thus extended over 
twelve years. The claim to eject the defendants fails in all 
the suits. 

Their Lordships will humbly advise His Majesty that 
these appeals should be dismissed. The appellants must pay 
the costs. 

Solicitors for Appellant: H. S. L. Polak & Co. 

Solicitors for Respondent ; Doughlas Grant & Dold 

S. P. K. 


- B. V. V. =—— ~ Appeals dismissed. 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mnr. Justice Cornisu, Mr. JUSTICE VARADA- 
CHARIAR AND MR. JUSTICE VENKATARAMANA Rao. 


Sri Sri Sri Ramachendra Maradaraj . 
Deo Garu Zamindar of Khallikote 


and Attagada Estates .. Appellant* (Plaintiff) 
v. 
Beero Pollai and another .. Respondents (Defendants), 


The Madras Estates Land Aci (I of 1908)--Ch. XI—Setilement of rents 
under—Publication of draft rent rolls by Revenue Officer—Objections thereto 
—Determination of by Revenue Officer—Appeals against, under S, 171— 
Revenue Board constituted the superior Revenue Authority under S. 171— 
Some appeals heard by one member R and others by another M—Conflicting 
decisions by the two members—A pplication to revise decisions of R under 
S. 172—Collective Board reversing the orders of R—Ordering a general 
reduction—Legality of—Revision in S. 172, nature of—Suits against Revenue 
Board’s orders—If and when mainiainable—Ss. 165, 171, 172, 173 and 179. 


The Government directed a settlement of rents in respect of 71 villages 
in the plaintiffs estate. The special Revenue Officer proceeded to settle a 
fair and equitable rent for the lands in those villages in accordance with the 
rules made by the Government under S. 215 of the Act and published draft 
rent rolls on 21st June, 1924. Objections were preferred against the draft 
rolls both by the ryots and the landlord. The Revenue Officer by his order 
dated 19th November, 1924, overruled ‘all the objections. Both preferred 
appeals against that order under S. 171 to the Board of Revenue which was 
the ‘superior Revenue authority’ under the section. In respect of 14 
villages the appeals were heard by one of the members of the Board 
Mr. T. R. who confirmed the Revenue Officer’s decision in so far as the ryot’s 
appeals were concerned but reversed it so far as the land-holder’s objections 
were concerned. The appeals in respect of the other 51 villages were heard 
by a different member Mr. M. M. who by his order dated 7th December, 1925, 
completely differed frrm Mr. T.R. on both the points and in the result 
allowed the appeals of the ryots and dismissed the appeals of the landlord. 


The ryots in respect of the 14 villages which formed the subject of deci- 
sion by Mr. T. R. filed a petition under S. 172 to the Board of Revenue for 
revision of Mr. T. R.’s order. The collective Board of three members rever- 
sed the decision of Mr. T. R. on both the points and decided that “a general 
reduction of practically 2annas in the rupee should be made in the rates” 
and accordingly themselves revised the rates fixed by the Revenue Officer. 


The land-holder thereupon filed two sets of suits for a declaration that 
“the entry in the record of rights in the circumstances . . . . . isnot 
correct inso far as it relates to the excess area and Choppainani area (a class 
of lands being known as Choppamani) and that the plaintiff is consequently 
entitled to charge and assess to rent separately the excess area and the 
Choppamani lands as per survey instead of the Khost or Royani lease amount 
being distributed both on the assumed and the excess area and Choppamani 





* Appeals Nos, 22 to 69 of 1930. . 24th September, 1935. 
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area” and further that the interference by the Board of Revenue with 
Mr. T. R.’s order under S. 172 of the Act was illegal, 


Held, that the suits regarding the 51 villages were barred by S. 179 as the 
suits were not based on any of the grounds mentioned in S. 165 Cl. (d), (e) 
and (J) on which alone a suit is permitted by Sub-Cl. (3) of S. 173, 


Though the relief that can be sought and obtained in a suit under S. 173 
is in respect of a wrong entry relating toa rent settled ora rent omitted to 
be settled, the correctness of the entry can be challenged only on the grounds 
mentioned in Cls. (a) to (f) of Sub-S. (3) of S. 173 and on no other grounds. 

“ The rent lawfully payable at the time the record is being prepared” in 
S. 165 Cl. (e) does not refer to the rent“as finally settled under S. 168 and 
connected sections after the republication of the record of rights with the 
settlement record incorporated. 


Observations Contra of Wallace, J., and Reilly, J., in Rajah o f Mandasa v 
Jagannayakulu. (1931) 63 M.L.J. 450 (F.B.), dissented from. 


The entry mentioned in the latter part of Sub-S. (4) "of S. 173 is not the 
entry under S. 165 but the entry relating to the rent referred to in the open- 
ing part of the sub-section. 


. Held further, that as regards the suits regarding the 14 villages which 
formed the subject of decision by Mr. T. R., the suits were maintainable so 
far as the prayer fora declaration that the act or order of the statutory 
body (here Board) is in excess of its jurisdiction but as regards the other 
reliefs the suits were not maintainable as the grounds of complaint were not 
any of those enumerated in S. 173. 


The Board can act in revision under S. 172 over orders of an appellate 
authority passed under S. 171 even though the appellate authority happens to 
be the Board itself ; 

The power of the Board of Revenue under S. 172 was intended to be 
‘exercised by directing a revision in the sense of a retrial i.e. a resettlement 
and not by itself revising the order as an appellate tribunal. Butas the act 
of the Board in the present case was not, though not in conformity with 
S. 172, challenged on any of the grounds mentioned in S. 173, the High Court 
held that the suits re 14 villages were not maintainable even with regard to 
the prayer regarding S. 172. 


Appeals against the decrees of the District Court of 
Ganjam at Berhampur in O. S. Nos. 17, 18, 19, 20, 21 of 1926, 
38, 39 of 1926, 3, 4, 5, 6, 7, 8, 9, 10 of 1927, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35 and 
36 of 1927, 40, 41, 42, 43, 44, 45, 46, 47, 48 of 1927, 61 and 
62 of 1927 respectively. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
C. Sambasiva Rao for appellant. 


B. Jagannadha Doss for respondents. 

The Judgment of the Court was delivered by 
i Venkataramana Rao, J.—The appellant in these appeals— 
the plaintiff in the Court below—is the Zamindar of Khallikote 
and Attagada Estates in the District of Ganjam and the res- 
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pondents, the defendants in the Court below, are his ryots. 
The suits arise out ofa settlement of rents carried out under 
Chapter XI of the Madras Estates Land Act. By an order 
dated the fourth of September, 1923, the Local Government 
directed a settlement of rents in respect of 71 villages in the 
plaintiff’s estate under S. 168 (1) of the said Act. A survey 
and preparation of a record of rights under Ss. 164 to 166 had 
preceded the sanction of the settlement of rents. The special 
Revenue Officer proceeded to settle a fair and equitable rent 
for the lands in the villages specified, in accordance with the 
rules made by the Local Government under S. 215 of the Act. 


‘Though the officer followed almost identical lines in settling 


the rents of all these villages, yet owing to events which 
happened subsequently and will be mentioned later, it is 
convenient to divide the villages we are concerned with in 
these appeals into two distinct groups, one group consisting of 
14 villages and the other of 51 villages. 


In respect of the first group, the Revenue Officer published 
draft rent rolls on 21st June, 1924. The method of settlement 
followed by him was necessarily based on the prevailing system 
of rent collection in the estate (which differs considerably from 
that prevailing in other parts of the presidency) known as 
khostgutta system, the chief incidents of which are: (1) in 
theory, the landlord is entitled to half the gross produce but 
(2) in practice however, rent is not collected in kind from 
each ryot but a single cash demand is fixed annually in respect 
of the lands in the whole village and a single joint muchilika 
obtained from the leading ryots. “ All khost muchilika lands in 
each village form a single holding over which a rent is annually 
settled between the zamindar and the ryots according to the 
estimated gross produce thereon.” The settlement of rents on 
these lands by the Revenue Officer consisted merely of a 
commutation of grain rents into cash rents and apportioning 
the total cash rent on the several lands on which they were 
due; the apportionment being made “in an equitable manner 
with reference to the nature of the soil, the advantages of 
irrigation, etc., possessed by each field and all other considera- 
tions mentioned in statutory R. 18”. 


Several objections were preferred against the draft pro- 
posals of the Revenue Officer under S. 169 of the Act by the 
landholder and the ryots. Only two of such objections are 
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relevant for the purpose of the present appeals. The land- 
holder’s objection was this. Asa result of the survey it was 
found that the actual extent of lands in a village was greater 
than the extent mentioned in the khost muchilika for that 
village. The Revenue Officer divided and distributed the 
consolidated rent according to the muchilika over the whole 
area as surveyed on the ground that: 

“ From the terms of the Rhost muchilika it will be seen that the rent taken 


on the whole set of khost muchilika lands in each village was a consolidated 
one in respect of the said set of lands”. 


The landholder on the other hand wanted the total rent 
to be treated as the rent for the estimated areas mentioned 
in the muchilikas and the excess area found on survey to be 
assessed in addition. The objection of the ryots related to 
what are described as “ Choppamani lands” in the possession 
and enjoyment of certain artisans, purohits, etc., who paid 
no rent but were performing services to the village community 
in general. According to the ryots such lands were included 
in the area for which a rent was fixed in and by the khost 
muchilikas but the Revenue Officer proceeded on the footing 
that they were not so included and assessed the lands to rent 
though at favourable rates. The Revenue Officer by his order 
dated 19th November, 1924, overruled both the objections. 


The landholder and the ryots preferred appeals under S. 171 
of the Act to the Board of Revenue (which was the superior 
Revenue Authority prescribed by the Local Government). In 
respect of 14 of the villages, the appeals were heard by one 
of the members of the Board of Revenue, the then Commis- 
sioner of Land Revenue and Settlement, Dewan Bahadur 
T. Raghaviah pantulu, and disposed of on 8th October, 1925. 
He confirmed the Revenue Officer’s decision on the objection 
as to ‘*Choppamani lands” on the ground that they were 
excluded from khost muchilikas but reversed the officer’s 
‘decision on the landholder’s objection and held that the correct 
way to arrive ata fair and equitable rent for a holding was to 
‘divide the consolidated village rent demand by the estimated 
extent of ryoti land and not by the actual measured area. 


The appeals in respect of the other group of villages 
happened to be heard by a different member, Mr. Mac Michael 
who in his order dated 7th December, 1925, completely differed 
from Mr. Raghaviah on both the points. He held that the 

16 
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khost muchilika demand ought to be divided by the actual 
surveyed area and not by the estimated area mentioned in the 
muchilika. He also held that the Choppamani lands were 
included in the khost muchilika. In view of these findings he 
made an all-round reduction in the money rates fixed by the 
Revenue Officer. 


The ryots in the first group of villages abovementioned 
then filed a petition under S. 172 of the Act for the revision 
of the order passed by Mr. Raghaviah under S. 171 on 8th 
October, 1925. The petition was heard by the collective Board 
consisting of three members who, after overruling the objection 
that they had no power to revise an order of the Board under 
S. 171, reversed the decision of Mr. Raghaviah on both the 
points, namely excess area and Choppamani lands. In the 
result the Board decided that a “ general reduction of practically 
two annas in the rupee should be made in the rates” and 
revised accordingly the rates fixed by the Revenue Officer. 

The Zamindar thereupon filed two sets of suits. The 
reliefs claimed in all the suits are in substance the same but in 
respect of the first group he also questioned the power of the 
Board of Revenue to act under S. 172 in the manner set forth 
above. The District Judge of Ganjam first heard arguments. 
on the first two issues which are as follows; 

(1) Whether the Court has no jurisdiction to try the 
suit? 

(2) Whether the suit is not maintainable as contended by 
the defendant? 

The learned Judge held against the plaintiff on these 
issues, atid dismissed the suits. The present appeals are 
against this decree of dismissal. 


Before proceeding to deal with the contentions pressed 
before us by the learned Advocates on either side based on the 
several relevant provisions of the Act, it is necessary to examine 
the case of the plaintiff as set out in the plaint. The prayers 
in both sets of suits are identical. The plaintiff prays for a 
decree in his favour declaring: 

“ That the entry in the record of rights in the circumstances set forth 
above is not correct in so far as it relates to the excess area and Choppamani 
area and that the plaintiff is consequently entitled to charge and assess to. 
rent separately the excess area and the Choppamani lands as per survey 


instead of the khost or royani-lease amount being distributed both on the ` 
assumed and the excess area and Choppamani area ”. 
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The circumstances set forth are also substantially identical 
and are contained in Paragraphs 5, 6, and 7 of the plaint in 
O. S. 17 of 1926 (A. S. No. 22 of 1930). In respect of the 
first group however, there is an additional circumstance, name- 
ly, the inference by the Board of Revenue under S. 172 of the 
Act. Postponing for the present a consideration of the latter 
circumstance as conferring by itself the right of suit on the 
plaintiff, the general question as to the maintainability of the 
suits otherwise may be dealt with first. 

No direct authority on this question has been cited before 
us. Incidental observations by learned Judges of this Court 
were referred to but the decision really turns on a construction 
of certain sections of the statute. The provisions of Chapter 
XI of the Act, and particularly the sections from 169 to 179 
have presented considerable difficulty in interpretation. Several 
inconsistencies appear between section and section, several 
anomalies result from a literal construction of the words of 
some of the sections. Wallace, J., was ‘hampered by the 
difficulty . . . . . to reduce to a logical consistency the 
provisions of Ss. 165 to 179 of the Estates Land Act.” 
Tiruvenkatachariar, J., observes: 


“ That the drafting of the many sections referred to is by no means 
happy and the intention of the legislature as it may be inferred from one 
section seems to be repelled by the language of the other sections relating 
to the same subject matter ”. 


It is well known that the provisions ot Chapter XI of the 
Madras Estates Land Act are substantially reproduced from the 
Bengal Tenancy Act but unfortunately modifications have been 
made in the Madras Act which do not fit into the original 
scheme according to the Bengal Act and have given rise to 
much confusion. It is regrettable that in spite of the numer- 
ous defects pointed out by the High Court the legislature 
should have taken no steps to remedy them even in the recent 
Amending Act of 1934, thus leaving the law relating to a 
matter in which the land-holder and tenant are vitally interest- 
ed in a state of uncertainty. 


The question now is whether the plaintiff’s suit is ~ 


maintainable. S. 179 of the Madras Estates Land Act imposes 
a limitation on the jurisdiction of Civil Courts in the following 
terms: 


“ No suit shall be brought in any Civil Court in respect of any order 
directing the preparation of a record of rights under this Chapter, or in 
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respect of the framing, publication, signing or attestation of such a record or 
of any part of it, or, save as provided in S. 173, for the alteration of any 
entry in such a record of rent settled under Ss. 168 to 172”. 

The proviso is not relevant to the present discussion. 
The plaintiff’s suit is in substance for the alteration of an 
entry in a record of rights of a rent settled under Ss. 168 to 
172 and would not therefore be maintainable unless it is held 
to be a suit of the nature provided in S. 173 of the Act. 
Wallace, J., was only expressing the opinion of every Judge 
who had occasion to deal with the section including the mem- 
bers of the present Bench when he said “ S. 173 is very diffi- 
cult to understand”. As there has been considerable diverg- 
ence of judicial opinion on the interpretation of this section it 
becomes necessary to examine it with several connected sections 
at some length. 


The local Government either on application by parties or 
suo motu may make an order directing that a survey be made 
and a record of rights be prepared by a revenue Officer in 
respect of an estate or part of an estate (S. 164 (1)). The 
particulars generally to be recorded are enumerated in S. 165, 
among others the rent lawfully payable at the time. The 
Revenue Officer deputed for the purpose first publishes a 
preliminary record and after disposal of objections thereto, the 
record as finally framed is published under S. 166, Cl. (2). It 
might happen in certain estates that nothing further is done 
after such fiaal publication of the record of rights. The pro- 
visions that follow from S. 168 onwards deal with a different 
proceeding known as the settlement of rents. If within two 
months from the date of the final publication of the record of 
rights under S. 166 (2) either the landholder or the ryots 
apply for a settlement of rent the local Government may 
direct the revenue Officer to settle a fair and equitable rent in 
respect of the land (S. 168 (1)). 

In settling rents, the officer starts with the existing rent, a 
rate of rent which, it may be recalled, has been entered in the 
record of rights (Vide S. 165 (e)) and such rent is presumed 


« to be fair and equitable until the contrary is proved. 


The Revenue Officer first publishes the draft rent roll. Objec- 
tions made to any entry in the record or omissions therefrom 
are considered and disposed of by him (S. 169). When ail 
objections are disposed of under S. 169 the Revenue Officer 
submits the settlement record to the confirming authority 
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appointed by the local Government (who in this case is the 
District Collector). S. 170, Sub-S. (2): 

“ The confirming authority may sanction the settlement with or without 
amendment, or may return it for revision ”. 


(S. 170, Sub-S. 3): 


“ After it has been sanctioned by the confirming authority, the settlement 
record shall be incorporated in the record of rights published under sub-S. (2) 
of S. 166, and the record of rights as so amended shall be finally republished 
in the prescribed manner and such publication shall be conclusive evidence 
that the record has been duly made”. 


From the use of the words “finally republished” one would 
expect that. the Act contemplates a finality as to the entries 
made when this stage is reached, a finality at least so far as 
the revenue authorities are concerned. Unfortunately, how- 
ever, it is not so. Sections now follow one after another 
which enable the finality of the entries to be attacked and 
considerably affected by orders of at least four different 
superior authorities viz., the authority mentioned in S. 171, 
the Board of Revenue under S. 172, the Civil Court under 
S. 173 and the Revenue Officer specially empowered under 
S. 175. When several authorities are given various powers to 
affect the settlement after what is termed a final republication 
of the record, one would be justified in expecting at least a 
clear indication of the relative jurisdiction of these several 
authorities and their gradation in a hierarchy of superior and 
inferior tribunals. One is quite familiar in the case of Civil 
Courts with an appeal lying from the Munsif’s Court to the 
Subordinate Judge’s Court or the District Court and from the 
sub-Court or the District Court to the High Court and from 
High Court if permitted to His Majesty in Council. No such 
gradation is provided here nor is there a clear and unambigous 
definition of the extent and scope of the jurisdiction of the 
several authorities mentioned above. 

Under S. 171 an appeal, if presented within two months 
of the order appealed against lies from every order passed by 
a Revenue Officer or any direction made under S. 169. In 
passing a lacuna may be here noticed. The section provided 
for an appeal from an order passed by a Revenue Officer under 
S. 169 but not from an order of amendment passed by the 
confirming authority under S. 170, sub-S. (2). The lacuna has 
since been filled up by an amendment in 1934. The appeal 
under S. 171 lies to such superior revenue authority as the local 
Government may by rule prescribe or to an officer specially 
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empowered by the Local Government in this behalf. The local 
Government in this case have by rule prescribed the Board of 
Revenue as the superior Revenue authority under this section 
and not a little confusion has resulted thereby. The orders 
passed under S. 171 are given effect to in the manner prescrib- 
ed under S. 174 which says inter alia that a note of all decisions 
on appeal under S. 171 shall:be made in the record of rights 
with which the settlement record has been incorporated under 
S. 170 and such note shall be considered as part of the record. 

Then comes S. 172, the scope of which it is difficult to be 
certain about. It confers a power on the Board of Revenue 
expressly by name. Reading Ss. 171 and 172 it is tolerably 
clear that the legislature contemplated two different legal enti- 
ties functioning under the two sections whereas in fact we 
have now the same body functioning under both sections. For 
the present a consideration of the nature of the powers confer- 
red on the Board of Revenue under the section may be post- 
poned. It may be mentioned, however, that in the second 
group of cases the power of the Board of Revenue under this 
section was not invoked and need not therefore be considered. 
S. 173 comes next and runs thus: 


“173. (1) Any.person aggrieved by an entry in a settlement record pre- 
pared under Ss. 168 to 171 and incorporated ina record of rights finally 
published under sub-S. (3) of S. 170 or by an omission to settlea rent, may 
institute a suit in the Civil Court which would have jurisdiction to entertain 
a suit for the possession of the land to which the entry relates or in respect 
of which the omission was made. ; 

(2) Such suit must be instituted within six months from the date of the 
final publication of the record of rights under sub-S. (3) of S. 170 or, if an 
appeal has been presented to a Revenue authority under S. 171, then 
within six months from the date of the disposal of such appeal. 

. (3) Such suit may be instituted on any of the following grounds, and on 
no others namely: ~ 

(a) that the relation of landholder and ryot does or does not exist; 

(b) that the land'is not liable to the payment of rent: 

(c) that the land, although entered in the record of rights as being held 
rent free, is liable to the payment of rent; 

` (d) that any entry made under clauses (d), (e) and (7) of S. 165 is in- 
correct; 

(e) that neal conditions in respect of holding atafavourable rate 
have been wrongly recorded or omitted ; 

(f) that the Reveriue Officer has wrongly fixed the date from which the 
operation of the settled rent under the provisions of S. 177 should take effec t. 

The Secretary of State for India in Council shall not be madea 
defendant in any such suit. 

(4) If the Court finds that the entry relating to rentis incorrect it shall, 
in cases (a) and (b) mentioned in sub-S. (3). declare that no rent is payable, 
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or direct that the Collector shall fix a fair and equitable rent, in case (c) it 
shall declare that the land is liable to rent, in cases (d) and (e) it shall decide 
what the entry shall be and in case (f) it shall declare the date from which 
the rent settled is to take effect. 


(5) When a Civil Court has passed final orders or a decree under this 
section, it shall notify the same to the Collector of the district.” 

On the true interpretation of this section the decision as 
to the maintainability of the present suits rests. While not 
commending the section as an example of skilled drafting we 
are of opinion that the import of the section read as a whole is 
fairly clear. Though sub-S. (1) is general in its terms, sub- 
S. (3) makes it plain that the right of suit conferred under the 
section is restricted and limited. Now what is the nature of 
the relief that can be sought and obtained in a suit under 
S. 173? Sub-S. (1) implies that the cause of action is furnished 
by an entry (presumably in the opinion of the person aggriev- 
ed,a wrong entry) in a settlement record incorporated in a 
record of rights or by an omission to settle a rent. That the 
entry mentioned here is the entry of a rent settled does not 
admit of much doubt. The antithetical clause “omission to 
settle a rent” suggests it. But all doubt is removed by sub-S. 4 
of the section which expressly refers to the entry relating to 
rent. 


The relief then is in respect of an entry relating to a rent 
settled or a rent omitted to be settled and the object of the 
suit is to challenge the correctness of the entry. ° 


Sub-S. (3) limits, however, the grounds on which an entry 
of a rent in a settlement record or an omission to settle a rent 
may be attacked, to the grounds mentioned in clauses (2) to 
(f) of that sub-section. 


The learned Advocate-General who appeared for the 
appellant contended that S. 173 confers a general or unlimited 
right of suit to challénge the correctness of the rent settled by 
the Settlement Officer or the superior authority in appeal or 
revision, i.e., the whole settlement can according to him, be re- 
opened and canvassed in a Civil Court. He founded his case 
mainly upon clause (d) of sub-S. (3) of S. 173. 


“ (d) that any entry made under clauses (d), (e), and (j) of S.165 is 
incorrect ”. 


Clauses (d) and (j) of S. 165 are of no help in the 
present case. Clause (e) of that section speaks 
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“ Of the rent lawfully payable at the time the record is being prepared 
and whether the ryot is entitled to the benefit of proviso (a) to Cl. (i) of 
S. 30”. 

The learned Advocate-General urges that “the rent law- 
fully payable at the time the record is being prepared ” must 
be deemed to refer to the rent as finally settled under S. 168 
and connected sections after the republication of the record of 
tights with the settlement record incorporated. He supports 
his contention chiefly on the ground that otherwise the person 
aggrieved can only get the lawful rate prevailing at the time 
of the record of rights corrected, i.e., obtain a barren academical 


. relief. For this position he relies on the observations of two 


learned Judges one of whom (Wallace, J.) made the Order of 

Reference and the other (Reilly, J.) who took part in the 

Full Bench which decided the case of Rajah of Mandasa 

v. Jagannayakulul. Wallace, J., deals with the matter thus: 
S. 173 is very difficult to understand ”. 


“For example a suit may be filed under it to set aside any entry made 
under clauses (d), (e) and (j) of S. 165. If this is to be taken as it stands, 
then the suit lies only against the original entry under S. 165, and not against 
any amendments to those entries which may have been made under S. 169 as 
a consequence of objections to them or under S, 170 by the confirming 
authority. Respondents press for this extreme view, but it seems to me to. 
make nonsense of the section. To lay down that a person aggrieved by the 
entries in the record of rights made under Ss. 168 to 171 may not sue to set 
these aside but has the wholly barren remedy of suing to set aside the original 
entries under S. 165 seems to me an interpretation of the section so opposed 
to common sensé that it must be wrong, and such an interpretation seems also. 
directly contradictory to the express wording of Ss. 176 and 179 which latter 
section clearly implies that a suit lies for the alteration of entries in the 
record of rights of rent settled under Ss. 168 to 172. Therefore I take it that 
what a party can sue under S. 173 to have set aside are the original entries in 
the record-of-rights Or any amended entries of these which have been incor- 
porated in the record of rights so long of course as these are of the classes. 
set out in sub-S. 3 (a) to (f) ”. 


Reilly, J., says at page 491: 


” It is contended that the result of these prov4sions is that the record of 
rent lawfully payable, which is made in the record of rights before the settle- 
ment of rents is begun, can be questioned by a suit under S. 173, but that the 
entry of rent finally settled by the Revenue Officer can never be so questioned. 
That is a very curious result, and it cannot be suggested that any very useful 
purpose can be served by questioning the lawfully payable rent entered in the 
record of rights after that rent has been superseded by the settled rent, 
which must thereafter be treated as correct ”. 





1. (1931) 63 M.L.J. 450 (F.B.). 
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At page 493: 


“Tf only the entry made under clause (e) of S. 165, which is mentioned 
in S. 173, is understood as the entry amended by the substitution of the settled 
rent, then all these references to S. 173 become consistent and intelligible, 
and under sub-S. (4) of S. 173 the decision what the entry shall be will serve 
some practical purpose. It cannot be suggested that the words “ the rent 
lawfully payable at the time the record is being prepared”, which describe 
what can be disputed in a suit under S. 173, necessarily exclude the settled 
rent, because when once settled the settled rent becomes the lawful rent, and, 
if there is a settlement, “ the time the record is being prepared ” goes on until 
the record of rights is finally republished after amendment under S. 170. All 
this appears to me to make it probable that, with whatever intention the Act 
was originally drafted, as finally framed it does give both the landholder and 
the ryot a right to question by a suit under S. 173 in an ordinary Civil Court 
the correctness of the rent settled by the settlement Officer as fair and 
equitable”, 

With great respect to the learned Judges, on a careful 
examination of the terms of the section it becomes obvious that 
they were proceeding on a mistaken assumption that the only 
alternative to the interpretation placed by them on the section 
was the alternative which they thought was put forward by the 
respondent in that case which certainly was an “extreme 
view”. Their Lordships were not called upon to pronounce 
a definite opinion on the question now in issue as it did not 
directly arise for decision. Else they should have seen that 
the position taken by the respondents before them and at one 
stage by the respondents before us also was unsustainable. 


The entire reasoning of Wallace, J,, and Reilly, J., is 
vitiated by a fundamental error, viz, the assumption that the 
grounds set out out in sub-S.(3)of S. 173 themselves constitute 
the reliefs obtainable in a suit under S. 173. To illustrate 
Wallace, J., says (page 459): ` 


“For example, a suit may be filed to set aside any entry made under 
clauses (d) (e) and (f) of S. 165”. 


But it is not so. S. 173 confers right of suit only ona 
person aggrieved by .an entry in a settlement record prepared 
under Ss. 168 to 171 dnd not ona person aggrieved by an entry 
in a record of rights prepared under Ss. 164 to 166. Under 
S. 173 the entries that are open to question are entries in the 
settlement record and the incorrectness of an entry made 
under clauses (d), (e) and (j) of S. 165 is merely one of the 
grounds on which the entry of the rent as settled can be 
questioned. The right to question by suit is limited because 
the grounds on which such suits can be instituted are only the 
grounds enumerated in sub-S. (3) of S. 173 and no others, 

17 
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It is obvious how a wrong entry made under Cl. (d), (e) 
and (j) of S. 165 in respect of a land will have an effect on 
the correctness of the entry of rent settled in respect of it. 
Cl. (d) relates to particulars whether the land is irrigated, 
unirrigated or garden land and if irrigated whether double or 
single crop. A wrong entry of irrigated double crop land as 
unirrigated land will totally vitiate the rent which must have 
been settled on that wrong basis. Likewise mistakes in record- 
ing irrigation rights under Cl. (7). 

So far as CL (e) is concerned, it is made up of two parts 
(i) the rent lawfully payable at the time of the preparation 
of the record (ii) whether the rent has been permanently 
fixed. It may be recalled that under S. 168 (2) in settling 
rent the officer shall presume until the contrary is proved that 
the existing rent or rate of rent is fair and equitable. That 
shows the importance of the first of the particulars. ` The 
case of permanent fixation of rent is too obvious to need 
elaboration. 


The extreme contention on behalf of the respondents that 
under S. 173 no suit lies to correct an entry of rent in a settle- 
ment record may be easily disposed of. S. 176 is conclusive 
on the point. It says: 

“Subject to the provisions of S. 173, all rents settled under Ss. 168 to 


170 * * * * settled under S. 171 shall be deemed to have been correctly 
settled and to be fair and equitable rent within the meaning of the Act.” 


If a suit under S. 173 has nothing to do with the correct- 
ness or otherwise of rents settled, there is no meaning in 
declaring the correctness of settled rent subject to the provi- 
sions of S. 173. S. 179 equally negatives the contention, for 
it says: 

“No suit shall be brought in any Civil Court . . . . save as provided 


in S. 173, for the alteration of any entry in such a record of a rent settled 
under Ss. 168 to 172.” 


An argument was addressed to uf on the policy under- 
lying the Chapter to keep the settlement of rent within the 
exclusive jurisdiction of the Revenue authorities and to 
prevent a Civil Court from interfering in any manner with the 
rent as settled by them. It is not really permissible to specu- 
late on such consideration or use such speculations as a basis 
for the interpretation of the section. It will be enough on 
this aspect to remark that as it is, the right of suit under 
S. 173 is limited and there is no opportunity afforded to an 
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aggrieved party to reopen the settlement and call upon the 
Court to make a fresh settlement of a fair and equitable rent. 
The Civil Court can interfere with a settled rent only on a few 
specified grounds and it is not difficult to understand why 
other grounds are not open. Only grounds which can properly 
be subject of an adjudication in a Civil Court, grounds capable 
of legal proof, have been permitted to be urged in a suit under 
S. 173. Other matters within the peculiar local and personal 
knowledge of the Revenue authorities are deliberately shut out 
from the purview of the Civil Court. In settling rents the 
officer under statutory R. 18 has to pay attention to the condi- 
tion of the land and the nature of the soil etc. For this pur- 
pose he is invested with power to cut and thrash the crops on 
any land and to weigh or measure the produce with a view to 
estimating the capabilities of the soil. Surely matters like 
these are not within the province of a ‘Civil Court’s functions 
and rightly excluded therefrom. 


What the Civil Court is empowered to do in a suit under 
S. 173 is detailed in sub-S.4. In cases (a) and (b) if it 
finds the entry is incorrect it shall declare that no rent is 
payable or direct that the Collector shall fix a fair and equita- 
ble rent. Here again though the intention is clear, the 
wording is unhappy. The provision is not to be understood 
as implying a choice open to the Court between the two alter- 
natives in every case. In case (b) i.e., if it finds that the 
land is not ‘liable to the payment of rent, it shall declare that 
no rent is payable. Likewise in case (a) if it finds that the 
relation of land-holder and ryot does not exist. On the other 
hand if there has been an omission to settle a rent on the 
ground that the relation of land-holder and ryot does not exist 
and the Court finds that the ground is wrong it shall direct the 
Collector to fix a fair and equitable rent because in respect of 
the land there has been no settlement of rent at all. 

Case (c) covers cases where the fair and equitable rent is 
noted but the land is entered as not liable to payment of rent. 
In such a case if the Court finds the rent-free nature of the 
land, it shall declare that the land is liable to rent. 

Cases (d) and (e) relate to rent or rate of rent fixed on 
a basis which the Court finds to be incorrect. In such cases 
there is no need to direct the Revenue authorities to settle the 
rent again, nor is there a need for the Court to .re-open the 
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settlement in its entirety. The Court has only to decide what 
the entry shall be having regard to the finding on the particular 
matter. The Revenue Officer settles the rent on certain data 
and the Court finds one or more of such data is wrong in fact 
and makes the necessary consequential alteration. 


The entry mentioned in the latter part of sub-S. (4) has 
been sometimes assumed to refer to the entry under S. 165 and 
the assumption has led to confusing results. But the assump~ 
tion is unwarranted. According to established rules of statu- 
tory construction the entry in the latter part of the sub-section 
must refer to the entry in the opening part of the sub-section 
and that is the entry relating to the rent. The learned District 
Judge falls into this error in paragraph 10 of his judgment when 
he speaks of a suit for an amendment of an entry under clause 
(d) of S. 165 and a suit for a declaration that the entry of 
irrigation rights under clause (7) of S. 165 is incorrect. 
Nevertheless the learned District Judge in our opinion came to. 
the right conclusion having regard to the allegations in the 
plaint. 

In noticing an argument on behalf of the plaintiff that the 
data on which the Collector and the Board of Revenue settled 
the rents are wrong the learned District Judge correctly sums. 
up the case for the plaintiff: 

“Ttis not plaintiff’s case that the actual lawful demand per village was 
wrongly entered fn the record of rights prepared under S. 165 (a). His real 
case is that the settlement of rents, though it had as its basis the actual law- 
ful rent payable in previous years was less favourable to him than it might: 
have been, if two things had been given due weight, namely, (1) that the 
Jeroyiti lands were much more extensive than he ever guessed and (2) that 
certain.Choppamani lands were held by tenants, who for one reason or 
another had never actually paid any rent for them ”. 

Though there is an attempt in paragraphs 5 and 6 of the 
plaint to bring the case within S. 173 sub-S. (3) clauses (d) 
and (e), the attempt has not been successful as the plaintiff 
has no real grievance against the entry of the rent lawfully 
payable at the time the record was prepared under S. 165 (e). 


In this view it is unnecessary to deal with a subsidiary 
argument on behalf of the respondent based on the definitiom 
of ‘rent’ in the Act, viz., that even the entry under clause (e) 
of S. 165 can be attacked only in respect of the cesses which: 
form part of the rent according to the definition and not im 
respect of the amount or rate of rent. 
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The plaintiff’s suits which fall into the second group 
mentioned at the opening not being really based on any of the 
grounds on which a suit is permitted by sub-Cl. (3) of S. 173, 
are not maintainable under that section and S. 179 operates as 
abar. Even the suits in the other group in so far as they 
purport to be suits under S. 173 must fail for the same reason 
as the allegations of fact therein on this aspect are identical 
with the allegations in the suits in the second group. 


There is however one additional circumstance in regard to 
the 14 suits of the first group already adverted to, viz., the 
interference by the Full Board of Revenue under S. 172 of the 
Act with the orders passed by it under S. 171. The pleading 
on this point isin this wise: (O. S. No. 38 of 1926): 


“8. The plaintiff preferred appeals (R. P. Nos. 2 to 15) under S. 171 of 
the Madras Estates Land Act with regard to the excess area and the defen- 
‘dants (ryots) filed an appeal No. 29 of 1925. The Board of Revenue decided 
on 8th October, 1925, that the rates of rents should be revised by dividing the 
village rentals shown inthe Khost gutta muchilikas by the old extents enter- 
ed in them, and with regard to Choppamani lands the Board of Revenue con- 
firmed the Special Revenue Officer’s decision ”. 


“9. But the said decision of the Board of Revenue on the two points 
referred to in para 8 above was reversed an 22nd June, 1926, by the Full 
Board under S. 172 of the Madras Estates Land Act. The plaintiff submits 
that the Full Board has acted without jurisdiction reversing its own decision 
under S. 172 of the Madras Estates Land Act and ActI of 1894 (Madras), 
Board of Revenue Act. The plaintiff is entitled to have the choppamani 
lands and the excess area assessed to rent as held by the Board of Revenue 
in R. P. Nos. 2 to 15 and 29 of 1925 which have been treated by the Full Board 
as rent free”. | 


The cause of action accrued to plaintiff not only on the 
date of the final publication of the record of rights under 
S. 170 (3) but also on the date of the decision of the Full 
Board of Revenue (see para 11 of the plaint). 


The distinction in its nature between a suit brought for a 
declaration that an act or order of a statutory body is in 
excess of its jurisdiction and a suit brought for the correction 
of an entry in a settlement record on certain specified grounds 
is patent and substantial. In the one case it is a suit under 
the general law based on a common law right. In the other 
it is a suit under an enabling provision of an enactment. In 
the first case apart from the question of jurisdiction the merits 
do not matter. In the second case the decision must be on the 
merits. ; 
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If the plaintiff is confined to the final prayer in the plaint 
there can be no doubt that the suits are not for a declaration 
simpliciter that the order of the Board of Revenue dated 
22nd June, 1926, is without jurisdiction. And as it has already 
been held that treated as suits under S. 173 they are not 
maintainable it follows the suits must fail. 

But as an allegation has been made in paragraph 9 of the 
plaint that the Full Board has acted without jurisdiction, the 
maintainability of the suit as if it were a suit for a declaration 
of the invalidity of the Board of Revenue’s order may now be 
examined. 

The learned Advocate-General impeached the jurisdiction 
of the Board of Revenue to actin the manner it did on the 
following grounds: 


(a) Order under S. 171 by any' appellate authority cannot be revised 
under S. 172 as S. 171 is not mentioned in S. 172. 


(b) The Board of Revenue has no power of revision under S. 172 in 
cases where it has itself acted under S. 171 as the appellate tribunal. 

(c) Assuming the Board of Revenue can act under S. 172 it can only 
“direct a revision” but cannot itself settle the rents. 


On these points the only authority directly dealing with the 
question is the decision reported in Zamindarini of Mandasa v. 
Ryots of Mandasa Zamindari!. The jurisdiction of the Board 
was however questioned there not by suit but by an applica- 
tion for a writ of certiorari. 

The firsteof the grounds above mentioned may be easily 
disposed of. S. 172 saves only orders of a Civil Court under 
S. 173. Orders under S. 171 are not saved nor are they 
mentioned specifically as subject to interference. But S. 174 
implies the latter position. All decisions on appeal under 
S. 171 are noted in the record of rights with which the settle- 
ment of record has been incorporated and such note shall be 
considered as part of the record. Under S. 172 the Board of 
Revenue may direct the revision of any record of rights or any 
portion thereof. As orders under S. 171 form part of such 
record the Board of Revenue can equally direct the revision of 
such part. 

(b) It must be conceded that there is great force in the 
contention that the Board of Revenue should not under S. 172 
revise its own decisions passed under S. 171. The sections as. 





1. (1932) 65 M.L.J. 423: LL.R. 56 Mad. 579. 
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they originally stood did not appear to contemplate such a pro- 
ceeding and this complication is a direct result of prescribing 
the Board of Revenue as the superior Revenue authority 
under S. 171 by the Local Government. 


Generally no Court has gota power of revising its own 
appellate orders nor has a Court the power of review unless 
specially conferred on it. i 

Analogies however should not be pushed too far. There 
is no warrant for assuming that the Revenue Officer and the 
Board of Revenue are Courts and that “revision” is used in the 
sense it possesses when used in respect of Civil Courts. 
Wallace, J., says at page 458 in Rajah of Mandasa v. Jagan- 
nayakulul : 

“ The word ‘revision’ has a definite legal meaning as distinct from ‘appeal’ 
on the one hand and from ‘review’ on the other. It means the authority suo 
motu or on motion by party to scrutinise the proceedings of inferior and 
subordinate tribunals and to correct these if necessary in the interests of 
justice. It does not ordinarily connote authority to rehear and alter decisions 
of the revising authority itself. Even the High Court has not got that power. 

3 It is in effect a re-hearing of the appeal or rather a hearing of 
an appeal against its own decision in appeal. Sucha power is not inherent 


in'a Court and it is open to grave doubt whether it is possessed by the Board 
_ of Revenue when it acts as a Civil Court”. 


Here Wallace, J., is assuming that the Board of Revenue 
acts as a Civil Court but the assumption was definitely nega- 
tived by the Full Bench to which Wallace, J., made the refer- 
ence and no arguments based on ordinarily accepted notions 
can prevail against an interpretation which flows from the 
wording of the section. Moreover a subsequent extraneous 
event, namely, the prescribing of the Board of Revenue as the 
appellate authority under S. 171 ought not in strictness to be 
taken into account in interpreting S. 172 as it stands. Supposing 
under S. 171 the Local Government appoints not the Board but 
some special officer as the appellate authority, would the 
Board of Revenue then have the power to revise the order of 
such special officer? If it has, (and it has been shown that 
S. 174 supports the conclusion) then equally it would have 
power to revise its own order under S. 171. The position is 
certainly anomalous, (Vide Tiruvenkatachari, J’s remarks in 
Rajah of Mandasa v. Jagannayakulu1) but on that account only 
it cannot be rejected. So far as it may be permissible to refer 





1, (1931) 63 M.L.J. 450 at 476 (F.B.). 
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to subsequent legislation for construing an enactment, it may 
be pointed out that the explanation added to S. 172 by the 
amending Act of 1934 shows that the legislature assumed that 
the Board of Revenue can act in revision even when an order 
under S. 171 has been passed by the Revenue Board itself. 
The explanation runs thus: 

“ The Board of Revenue in this section shall mean the collective Board if 
one member of the Board has already heard an appeal under S. 171”. 

(c) The greatest difficulty, however, lies in construing 
the section to discover the manner in which the Board of 
Revenue can exercise its powers under S. 172. The relevant 
words are, “direct the revision of any record of right”. It 
has been argued (and there is considerable force in the argu- 
ment) that the Board of Revenue under the section cannot 
itself fix finally a rate but can only remit the record back to 
the Revenue Officer for reconsideration necessarily involving 
a repetition of the settlement procedure laid down in the Act 
and the rules. This argumnet is sought to be supported by | 
the following consideration :—(1) Though orders passed under 
Ss. 171 and 173 are made part of the record, orders under 
S. 172 are not so made. So there is no reference to S. 172 in 
S. 174. (2) S. 176 enacts that subject to provisions of S. 173- 
all rents settled under Ss. 168 to 170 or settled under Ss. 171 
shall be deemed to have been correctly settled and to be fair 
and equitable rent within the meaning of the Act. There is no 
reference in this section to any rent settled under S. 172. As’ 
Wallace, J., remarks, not without justification: 


“We have the astonishing result that the rent determined under S. 171 is 
deemed fair and equitable rent, but if revised under S. 172 it is not”. “ (3) 
‘Great hardship may result from an exercise of the powers of revision after 
the time for filing a suit under S. 173 has expired; but S. 173 does not appear 
to confer a right of suit against an order in revision under S. 172”. “The 
unsuccessful party under S. 171 can move in two ways, by revision on the 
merits under S. 172 or by a suit under S. 173, while the successful party may 
‘be defeated without remedy by a revision under S, 172 after the limitation 
period for a suit under S. 173 has expired”. 


Pakenham Walsh, J., in.Zamindarini of Mandasa v. 
Ryots of Mandasa Zamindari! also refers to this aspect at 
page 612. l 

It cannot be denied that all these considerations force one 
to the conclusion that the power of the Board of Revenue 








1. (1932) 65 M.L.J. 423: I.L.R. 56 Mad. 579. 
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under that section was intended to be exercised by directing a 
revision in the sense of a retrial i.e., a re-settlement. 


Such a course may be found desirable and expedient 
because the settlement has been found to be unsatisfactory in 


the actual working of it; or because the settlement proceeded . 


on fundamentally wrong principles or because as in this case, 
there have been conflicting decisions on appeal resulting in 
marked inequalities in the rent settled. Revision then takes 
on a much wider meaning than it has when used in describing 
the power of a superior Court to interfere with the orders of 
a subordinate Court. In Chapter XI itself, the word ‘revised’ 
is used in a wide comprehensive sense; e.g., in S. 169 (2) and 
in sub-S. (2) of S. 170 under which the confirming authority 
may return the settlement record for revision. This conclusion 
will also explain why S. 179 speaks of a record of rent settled 
under Ss. 168 to 172; the word ‘settled’ in the section also 
meaning ‘ re-settled’ with reference to S. 172. 


However, we are inclined to agree with the decision in 
Zamindarini of Mandasa v. Ryoits of Mandasa Zamindaril 
that the order of the Board of Revenue in the present case 
only reveals an irregularity of procedure and is not so totally 
without jurisdiction as to confer a right of suit on the plaintiff. 
It may be said that the plaintiff has been deprived of an 
opportunity of filing a suit under S. 173 which he would have 
had if the record has been remitted to the Revenue Officer. 
But the loss on account of this deprivation is more academical 
than substantial because any suit he may file under S. 173 
must be a suit on one of the grounds mentioned in S. 173, 
sub-S. (3) and it has already been demonstrated that none of 
the said grounds are available to the plaintiff. The plaintiff 
does not base his claim to relief on the incorrectness of any 
entry under S. 165 clauses (d) (e) and (f). It follows that 
even if the Revenue Board had sent back the record for revi- 
sion in the light of the observations in the order and the 
Revenue Officer had proceeded to pass orders, still the plain- 
tiff could not have been successful in any suit purporting to 
have been instituted under S, 173. 


In this view also there is no reason to interfere with the 
decision of the lower Court in these suits. 
e—_- OG OOS es 
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The appeals fail and are dismissed with costs. We fix a’ 
consolidated fee of Rs. 1,300, at fifty rupees for each of the 
26 Appeals in which Mr. Jagannadha Das entered appearance. 

S. V. V. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice anp MR. JUSTICE GENTLE. 


Sangama Naicker and another .. Prisioners* (Accused). 


Criminal Procedure Code (V of 1898), S. 342 (1)—Charge of murder— 
Sessions Judge putting formal questions under the section—Failure to put 
specific questions regarding cirumstances appearing against accused—Accused 
defended by counsel—Tria! if vitiated—Duty of Court under S. 342 (1). 

Where two persons were charged with the murder of 4 on the 18th 
January, and it was alleged among other things, (1) that they left with 4 on 
that day in a bullock cart driven by him toa village R. 6 miles away, (2) 
that next day the bullock bandy was found empty bya police constable of 
another place, and (3) that the accused were not seen for a considerable time 
after the event, 

Held, it was the duty of the Court, even when the accused are defended 
by counsel, to put to the accused expressly these circumstances appearing 
against them and ask for their explanation regarding them. It is not enough 
to put merely the formal questions under S. 342 (1) of the Code of Criminal 
Procedure. It is not necessary to put to an accused every piece of evidence 
or point which has been given or made against him but the Judge should put 
to him matters from which, in the absence of an explanation by the accused, 
adverse inferences can be drawn against him. 

Dwarkanath Varma v. The King Emperor, (1933) 64 M.L.J. 466 (P.C), 
followed. 

Panchu Choudhry v. Emperor, (1921) 23 Cr.L.J. 233, not followed. 

[N. B.—The same view has been taken in the foot-note cases also]. 


. Trial referred by the Court of Session of the Ramnad 
Division at Madura for confirmation of the sentence of death 
passed upon the said prisoners in case No. 109 of the Calendar 
for 1935 and Criminal Appeals Nos. 153 and 154 of 1936 by 
the said prisoners respectively against the said sentence. 

K. S. Jayarama Aiyar and G. K. Damodar Rao for 
accused 1 and 2. 

A. Narasimha Aiyar for The Public Prosecutor 
(L. H. Bewes) on behalf of the Crown. 





* Referred Trial No. 26 of 1936 
and 
Criminal Appeals Nos. 153 and 154 of 1936. 15th April, 1936. 


Criminal Appeal No. 113 of 1934. 


Pandrang Rao. J.—The appellant has been convicted of the murder of his 
wife whose dead body was found on 7th September, 1933, floating in a tank 
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The Judgment of the Court was delivered by 


Gentle, J.—This is an appeal by two. accused who were 
convicted by the learned Sessions Judge of Ramnad Division 
at Madura on 19th February, 1936 under Ss. 364 and 302, 
Indian Penal Code, or Ss. 302 and 109, Indian Penal Code. 





about 6% furlongs distant from the “Salai” of the appellant where according 
to the case for the prosecution the murder took place during the night of 
Sth September. There was no direct evidence connecting the appellant with 
the murder of his wife who was admittedly living separately from him till 
the 4th September, for over a year. The learned Additional Sessions Judge 
relied on several circumstances in coming to the conclusion that the appellant 
had murdered his wife but he did not put them to the appellant in order to 
give him an opportunity to explain them. As observed by their Lordships of 
the Judicial Committee in Dwarkanath Varma v. The King Emperor. (1933) 
64 M.L.J. 466 at 481 (P.C.), itis the duty of the trial judge under S. 342 
Criminal Procedure Code to call the accused’s attention to all vital points i.e., 
Points which the Judge considers to be vital and ask for an explanation. This 
duty has not been performed by the Jearned Additional Sessions Judge in this 
case, for, what he did was to ask the accused whether the statements made 
by him during the preliminary inquiry were correct and after he answered 
this question in the affirmative to ask whether he wished “to say anything 
more here” to which he answered in the negative. The importance of the 
performance of the duty to which their Lordships of the Judicial Committee 
refer, is,if I may say so,all the greater in cases where the evidence in- 
criminating the accused entirely consists of a number of circumstances not of 
a directly incriminating character, and the accused is not in a position to know 
which circumstances are going to be relied upon by the Court as evidence of 
his guilt, and which therefore require explanation. The learned Trial Judge 
has relied not only on several circumstances but also on the accused’s 
omission to give any explanation regarding them. Some ofthese circum- 
stances are circumstances which the accused might not have really thought 
necessary to explain. For instance, the absence of a bodice from the dead 
body, the medical evidence to the effect that the deceased must have been in 
a recumbent position when she was injured, and the absence of any mutila- 
tion of the sex organs have been relied upon by the trial judge as evidence 
of the accused’s guilt—Vide paragraph 13 of his judgment. Then again the 
scratches seen on the accused’s person on 8th September are found by the 
trial Judge to be “Undoubtedly indirect admissions of guilt”, and he adds 
tbat there is “not a word of explanation concerning these injuries”. 
(Paragraph 14). The same remark is made about the evidence regarding the 
cartand the tracks made by it which according to the trial Judge “only too 
clearly show that it carried the corpse of the deceased from the Salai of the 
accused to the tank and then came back again to the Salai” (ibid). The trial 
Judge also relies on the circumstance that one of the four cloths handed over 
by the accused to his cousins on the 6th September, was stained with blood; 
there was no reference to this also in the accused’s statements during the 
preliminary inquiry. The omission of the learned trial Judge to call the 
attention of the accused during the trial to these points which he apparently 
considered to be vital, in spite of the fact that nothing had been said by the 
accused about them in his statements in the Magistrate’s Court during the 
preliminary inquiry, coupled with the stress laid by the Judge on the absence 
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The offences are alleged to have been committed on or 
about 18th January, 1935. Since we are setting aside the 
conviction and ordering a retrial of these two accused, we are 
not dealing with any facts save those which are necessary for 
the purposes of our judgment. It is alleged by the prosecu- 
tion that the two accused, together with the deceased, left the 
village of Nachiarpatti on the morning of 18th January, 
1935, the deceased driving a bullock cart and the two accused 
riding as passengers. It was their intention to go to a village 





‘of any explanation by the accused as regards these points has led to this 


result, namely, that the accused was not really given the opportunity of ex- 
plaining “the circumstances appearing in the evidence against him” which 
S. 342 of the Code of Criminal Procedure enjoins to be given to the accused, 
I am of opinion that the appellant has been seriously prejudiced thereby and 
that his trial has not been substantially in accordance with law. I therefore 
reverse the finding and sentence of the additional sessions Judge, Coimbatore 
in this case, and direct that the appellant be retried on the same charge by 
the Sessions Judge, Coimbatore. ; 
(Referred Trial 182 of 1935. Criminal Appeal No. 782 of 1935). 

The Judgment of the Court (Wadsworth and K.S. Menon, JJ.) was 
delivered by K.S. Menon, J—The appellant has been convicted of the murder 
of one Nachammal and sentence to death by the Sessions Judge of Coimba- 
tore. 


The husband of the deceased died about five years ago leaving some 
property. The deceased leased it to P.W. 5. The appellant, who was inti- 
mate with the deceased even during the life-time of her husband, prevailed 
upon the deceased to ask P.W. 5 to surrender possession of the property. 
The latter, it is said, at the instigation of P.W. 4, a brother of the deceased, 
who was not on good terms with the deceased because the daughter of the 
deceased was not given in marriage to him, refused to surrender possession. 
It is alleged that, in order to get possession of the property, free from the 
obstruction of P. Ws. 4 and 5, the appellant took the deceased in the evening 
of the 25th August, 1935 towards Pannaikinar and killed her on the way at 
about 8P.M. at a place about six furlongs from their house and at once 
made report to the Village Munsif, foisting the murder on P.Ws. 5, 6, 7 and 
another. As suspicion, however, fell on the appellant after the Sub-Inspector 
examined some witnesses in the village, he was arrested, and on information 
given by him the aruval (M. O. 1) which is alleged to have been lent to the 
appellant by P.W. 15, and the bichuva (M.O 3), both blood stained, were 
recovered from a place about fifty yards from where the dead body was 
found. There were some marks of blood found on the cloth worn by the 
appellant. This is the case for the prosecution. 

It will be seen that the evidence against the appellant is entirely circum- 
stantial, and apart from the motive alleged, namely to get possession of the 
properties, the only incriminating circumstances against him are that M. Os. 1 
and ‘3 were discovered on information given by him and that his cloth had 
marks of blood on it. Butneéither before the committing Magistrate nor 
before the Sessions Court was the attention of the appellant drawn to these 
circumstances when he w.. examined under the provisions of S. 342, 
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six miles away named Rajapalaiyam there to buy some plough 
shares—stopping on the way to Rajapalaiyam at the Sanjivi 
hills to cut some pegs for the bullock cart—and to return to 
Nachiarpatti. The father of the deceased (P. W. 1) saw 
them leave and as they had not returned by sunset he went to 
the first accused at his house in that village and according to 
the evidence of P. W. 1 the first accused told him that they 
had made their purchases in Rajapalaiyam and the deceased 
and bullock cart would be returning to Nachiarpatti the next 


Criminal Procedure Code. Before the committing Magistrate he was simply 
asked: ‘‘What have you to say with reference to this case?, and he answer- 
ed “I did not kill Nachammal. I did not do anything at all”. 

In the Sessions Court, he was asked : 

“Do you wish to add anything more” and he answered, “No. My elder 
brother’s son and his wife Ranganayaki should be examined”. 

The important circumstances on which the conviction is based were not 
specifically pointed out to him, to enable him to give an explanation, if any, 
which is really the object of the questioning under S. 342, Criminal Proce- 
dure Code. R 

In cases where the evidence against the accused is not direct but entirely 
circumstantial, we think it is all the more necessary that the circumstances 
which, if unexplained, would lead to conviction, should be pointed out to the 
accused by the Court, so that he may have an opportunity to give his explana- 
tion, if any, in regard to them. It may also be observed thatin this case the 
witnesses who speak to the recovery of the articles donot appear to have 
been properly cross-examined. In these circumstances, especially the failure 
to comply properly with the provisions of S. 342, Criminal Procedure Code, 
we think it is necessary in the interests of justice to send the? case back for 
retrial. And as we have decided to do so, we make no observations what- 
ever on the merits. 

We accordingly set aside the conviction and the sentence and order, 
under S. 423, Criminal Procedure Code, and direct that the appellant be 
retried by the Sessions Judge, Coimbatore for the offence charged. 

Referred Trial No. 12 of 1936 and Criminal Appeal No. 101 of 1936. 
_ The Judgment of the Court (Burn and Pandrang Row, JJ.) was 
delivered by : 

Pandrang Row, J.—The appellant has been convicted of the murder of a 
boy of twelve years and sentenced to death by the Sessions Judge of Vizaga- 
patam. The boy was seen last alive in the morning of the 22nd October last. 
A search was made for him and a report was made to the police that 
he was missing and a dead body was discovered on the 26th October 
at a spot (marked A) in the Plan. The body was considerably 
decomposed, most of the soft parts having been eaten by maggots but the 
mother and two other relations of the boy were able to identify what remain- 
ed of the deceased as his remains. A pair of gold ear-ornaments which the 
boy was wearing when he was last seen alive were, however found to be 
missing and these are alleged to have been sold by the appellant on the 
very day on which the boy was last seen alive and in the very village to which 
the boy belonged. 
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morning. They never returned. The bullock cart and the 
bullocks were found outside the police station by a police 
constable at Srivilliputtur at about 1 a.m. on 19th January. 
On Sunday the 20th, the dead body of the deceased was found 
in the Sanjivi Hills badly mutilated; and on 21st January 
a number of witnesses who were called by the prosecution 
went to this spot. The first accused was never seen again 
after his interview with the P. W. 1 on the night of 18th 
January until he surrendered to the police some three months 


~ 





The evidence against the appellant is entirely of a circumstantial nature» 
but this is not to say that the.evidence is not strong enough to justify and in 
fact to require, his conviction. Unfortunately, however, it is impossible for 
us to say whether the evidence is sufficient or not because of the failure of 
the learred Judge to elicit from the appellant any explanation which he had 
to give in respect of the facts appearing in the evidence against him. In the 
absence of any such opportunity given by putting the particular points to the 
appellant and asking for his explanation in respect of these points, it may not 
be fair to him to say, as the learned Judge did, that in the absence of any 
explanation from him about the ear-rings which he sold, the inference 
should be drawn that he stole them from the deceased after murdering him. 
It has been very clearly laid down as a general rule by Their Lordships of 
the Privy Council in Dearkanath Varma v. The King-Emperor, (1933) 64 
M,L.J. 466 at 48! that itis the duty of the examining Judge under S. 342, 
Criminal Procedure Code, to call the accused’s attention to any point which 
the Judge considers to be vital or, in other words, to lead to the inference of 
guilt and to ask for an explanation. In this particular case it is clear that 
the examining Judge was certainly of opinion that in the absence of any 
explanation about the jewels said to have been sold by the appellant, the 
proper inference to be drawn was that the appellant stole them from the 
deceased after murdering him because the appellant was the last person seen 
with the deceased when he was alive. This duty has not been performed in 
this case with the result that there is no explanation in the record by the 
appellant as-to any of the points appearing in the evidence against him, viz., 
the sale.of the jewels by him, his being seen with the deceased when he was 
last seen alive, his putting the search party off the scent when an attempt was 
made to discover the missing boy and so on. In a case of circumstantial 
evidence it isall the more necessary to perform this duty, because the acc- 
used cannot be expected to know, when all the evidence against him is of a 
circumstantial nature and some of itis important while some of it is not, 
which are.the points on which an explanation from him would be necessary 
to avoid the inference of his guilt. For instance in this case the learned 
Judge appears to have thought that “the finding of a partially smoked ciga- 


_ Tette near the dead body strengthens the case against the accused to a trifling 


extent”. If because the appellant himself smokes cigarettes and beedies, the 
learned judge thought that this was a point leading to an inference of guilt, 
however slight, and was going to use it against the accused, the accused 
ought to have been given an opportunity of explaining, if possible, the dis- 
covery of a half smoked cigarette near the dead body. It is unfortunate 
thatthe non-performance of an imperative duty by the learned trial Judge 
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later. The second accused also disappeared and was not seen 
after P. W. 9 says he saw him driving in the bullock cart 
with the first accused and the deceased, until he was arrested 
on 5th February, 1935, some twenty-five miles away in the 
Madura District. There was no explanation given by either 
accused regarding (i) their departure in the bullock cart with 
the deceased on the morning of the 18th January or where 
and under what circumstances they parted from him and the 
finding of the empty cart by the police constable on the morn- 
ing of 19th or (ii) why they absconded from their houses at 
the time when the deceased’s body had not yet been discovered 
_and it was then unknown that he was dead and, as admitted 
by the learned Counsel for the appellants, had been murdered. 
In the absence of any explanation by them, the strongest 
inferences can be drawn against them. Under S. 342 (1) of 
the Code of Criminal Procedure it is provided that for the 
purpose of enabling the accused to explain any circumstances 
appearing in the evidence against them, the Court, may at any 
stage of any inquiry or trial, without previously warning the 
acctised put such questions to them as the Court considers 
necessary, and shall, for the purpose aforesaid, question 
them generally on the case after the witnesses for the 
prosecution have been examined and before they are called on 
for their defence. The learned Sessions Judge at the close of 
the case by the prosecution at the trial put to each of the 
accused only formal questions to the effect that -—having read 
the statements made by them orally and given in writing in 
the Magistrate’s Court, whether they were correct; and having 
heard the evidence given by the prosecution witnesses, whether 
they wished to say anything. He did not point out to them 
the two important matters which we have mentioned and 
which are referred to in the Judgment of the learned Sessions 
Judge and ask them for any explanation of these circumstan- 
ces. In Dwarkanath Varma v. The King-Emperor! a case in 





compels us to order a fresh trial. It is not fair that the appellant’s case 
should be decided in the absence of an explanation from him about the points 
that were urged against him by the prosecution and regarded by the learned 
Judge as important or vital. 

The conviction and sentence must therefore be set aside and there must 
be a retrial of the appellant on the same charge, during the Course of which 
he must be given a proper opportunity to explain all the points appearing in 
the evidence against him which should be stated to him. 


1. (1933) 64 M.L.J. 466 (P.C.). 


Sangema 
Naicker, 
In re. 


Gentle, J. 


Sangama 
Naicker, 
In re. 


Gentle, J. 


144 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


the Privy Council, Lord Atkin at page 481 says that for the 
purpose of enabling the accused to explain any circumstances 
appearing in the evidence against him the Court shall question 
him generally on the case after the witnesses for the prosecu- 
tion have been examined and adds :~— 


“ In pursuance of this section one of the puisne Judges put questions to 
the doctor. The only questions put on the contents of the post-mortem 
report were as to the congestion of some of the organs, the cause of anti- 
peristalsis, and the omission from the report of the condition of faecal 
matter, and clots of blood at the orifices of the ruptures deposed to at the 
Sessions. The other question is a general question whether there was any- 
thing else he desired to say about the charges or the evidence. The learned 
Chief Justice told the Jury that the absence of blood in the body cavity was 
a vital point. If so it is plain that under S. 342 of the Code it was the duty 
of the examining Judge to call the accused’s attention to this point and ask 
for an explanation. . . . . But it deprives of any force the suggestion 
that the doctor’s cmission to explain what he was never asked to explain 
supplies evidence on which the Jury should infer. a 


We are bound by this decision of the Privy Council from 
which it would appear that the matters which we have men- 
tioned should have been pointed out to the two accused and 
explanations asked of each of them. In Panchu Choudhry v. 
Emperor? a decision of the Patna. High Court in 1921, 
Bucknill, J. dealing with this matter says that where an accused 
is undefended, the tribunal may point out to him the elements 
of the evidence adduced against him which seems in his own 
interest to demand an explanation but where an accused is 
defended by a legal practitioner, it would be altogether impos- 
sible to expect or desirable to contemplate a tribunal entering 
upon a lengthy examination of an accused person. This 
decision appeals to us as one of common sense and in the 
spirit of S. 342, Criminal Procedure Code, but since we are 
bound by the later decision of the Privy Council Dwarkanath 
Varma v. The King-Emperor!, in our view, the two matters 
mentioned should have been put before the two accused and 
their explanations invited. It is not necessary or practicably 
possible for a trial Judge to put to an accused every piece of 
evidence or point which has been given or made against him 
but he should put matters from which, in the absence of an 
explanation by him, adverse inferences can be drawn against 
the accused. Since this was not done by the learned Sessions 





1. (1933) 64 M.L.J. 466 (P.Ç.). 27 (1921) 23 Cr.L.J. 233. 
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Judge, we have no other course but to set aside the conviction 
and to order a retrial. 


S. V. V. Conviction set aside and 
re-trial ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VENKATARAMANA Rao. 


Kovummal Ammad .. Appellants* in all (Plain- 
tiff in do). 
v. 
Urathkandiyil Arangadan Ammad 
and others .. Respondents (Defendants 


1, 2,3 and 8). 


Co-owners—M ohemadan family—Partition—Claim by a tenant in common 
of exclusive title in him by adverse possession against co-tenants—Finding 
against title by adverse possession—Equitable relief whether permissible in 
the circumstances—Incidents of co-ownership defined. 


Where it was the case of the plaintiff, a Muhammadan, that ever since 
the date of a partition in the family the suit properties had been in his exclu- 
sive porsession and enjoyment adversely to the rights of the defendants and 
that therefore he had acquired title thereto, but since the defendants had 
trespassed on the properties and taken away certain cocoanuts and jack 
fruits, he claimed to recover damages and possession on the basis of exclu- 
sive title, and the Courts below concurrently found against title by adverse 
possession, 


Held, that since the plaint disclosed a claim based solely on exclusive 
ütle and in negation of title in defendants and nowhere was the claim made 
on the basis of plaintiff being a tenant-in-common with thee defendants and 
no claim for joint possession was sought, he was not entitled to the equitable 
relief he sought for. If the plaintiff had brought a proper suit admitting 
the claims of the other co-sharers and claiming exclusive possession for 
himself for reasons that he might have alleged, it would then be considered 


whether he was entitled to recover Possession as a co-sharer on the strength 
those allegations. 


Aco-tenant may lawfully enjoy even the whole common property so 
long as he does not do any act which amounts to an ouster of his co-tenant 
(Balvantrav Oze v. Ganpat Rav Jadhav (1883) I.L.R.7 Bom. 336). Buta 
tenant-in-common setting up a hostile title to the whole or part of the 
common property and seeking cxclusively possession thereof against another 
tenant-in-common who has dispossessed him of the same, is not entitled to 
exclusive possession or even necessarily joint possession, if he fails to sub- 
stantiate his claim. 

Ekabbar Ali Shah v. Shaikh Kon Ali, A.LR. 1925 Cal. 272 followed. 

Second Appeals against the decrees of the Court of the 
Subordinate Judge of Tellichery in A. S. Nos. 14 and 21, 26 


and 27, 12 and 22 of 1930 and 259 of 1929 respectively 











* S. A. Nos, 1859 to 1862 of 1931. 12th February, 1936. 
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Kovammal preferred against the deccees of the Court of the District 
7. Munsif of Nadapuram in O. S. Nos. 330, 262, 329 and 261 
aa of 1927 respectively. 
P. Govinda Menon for appellants. 
C. S. Krishnamurthi Aiyar for respondents. 
The Court delivered the following 
Jupement.—These appeals arise out of suits in ejectment 
instituted by the plaintiff for recovery of possession of various 
items of properties comprised in the schedules to the plaints. 
The parties to the suit are governed by Muhammadan Law 
and their relationship appears from the following genealogical 
table. 


Kunhamad 





| | ; | | | | 
Moideen Mamavu Avulla Biyathu- Umacha Periyaya- Amina 
married married married mma chi 

Amina Pathuma Uppannu 


| eae 
Kunhamad Umacha 
Kutti 





| finns | | I l 
Kunhi Pa- Ummayya Biyathumma Periyayachi Ammad (PIf.) Moothan 
thumma : 





ror (Dead) * Ammad (Dead) 
lst Deft. 12th Deft. 

All the suits were tried together and the evidence appears 
to have been taken in O. S. No. 261 of 1927 out of which S. 
A. No. 1862 of 1931 arises. It will appear from the above 
genealogy that defendants 1 and 12 therein are the son and 
daughter of one Pokker, the nephew of the plaintiff. They 
were also the main contesting defendants in the other suits. It 
is common ground that the properties in suit belonged either to 
one Kunhamad the original ancestor or Amina the mother of 
the plaintiff. It is also common ground that in 1038 there was 
a partition between the sons and daughters of Kunhamad in 
and by which the sons together took certain properties and the 
daughters together took other properties. Subsequent to the 
said partition, the rights of Avulla, one of the sons, were pur- 
chased by the other two brothers Moideen and Mamavu. 
Again in: 1050 or 1051 there was a partition between the 
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descendants of Moideen represented by the plaintiff and 
Kunhamad Kutti as representing Mamavu’s descendants and 
in that partition the plaintiff as representing Moidin’s branch 
obtained the suit .properties and other properties. It is the 
case of the plaintiff that ever since the date of the said parti- 
tion in 1050 he has been in exclusive possession, and enjoy- 
ment of the properties adversely to the rights of the descen- 
dants of his nephew Pokker and other heirs of Moidin except- 


ing his younger brother Moothan and the children of his- 


sister Biyathumma and that therefore he has acquired title 
thereto by adverse possession and that the children of his 
nephew Pokker have no manner of right thereto, and that on 
the 6th April 1927 they trespassed into the suit property and 
‘forcibly took away certain cocoanuts and jack fruits. The 
. plaintiff therefore seeks to recover damages and possession on 
the basis of the title so set up by him in the plaint. 


O. S. No. 261 of 1927 comprises two items. In regard to 
item 2 the defendants gave up their claim butin regard to item 
1 their case is that the property was the stridhanam property 
of their grandmother Pathumma and that she had always been 
in possession and enjoyment thereof. In regard to the items 
in the other suits, the main defence was that these properties 
being joint properties got by descent, were not the exclusive 
properties of the plaintiff, that he did not acquire any title to 
them by adverse possession and that he was never in exclusive 
possession thereof but that they were allotted to the defendants 
as and by way of maintenance and that it was not open to the 
plaintiff to seek to recover possession of the same. In regard 
to item 1, the learned District Munsif negatived the claim as to 
stridhanam but found that the plaintiff was never in possession 
of the same and that his right to possession must be negatived. 
This was affirmed by the learned District Judge. 


In regard to the items in the other three suits both the 
courts have concurrently found that the plaintiff’s claim to title 
by adverse possession cannot be sustained. The learned 
District Munsif gave a decree for possession without assigning 
any reasons. The learned District Judge reversed his decision 
and dismissed the plaintiff’s suit. It is contended by Mr. 
Govinda Menon that as it has been found by both the learned 
Judges that the plaintiff was in possession of these properties 
and the defendants dispossessed him, he is entitled to recover 
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exclusive possession and even if he is not right in this conten- 
tion, the plaintiff will at least be entitled to a decree for joint 
possssion. He relies very strongly on the decisions in Mani 
Mohan Pal v. Gourchandra Dasi and Bisheshar Singh v. 
Hanuman Singh?. In Mani Mohan Pal v. Gourchandra Dasi 
there is the following observation : 

“ Whereas each co-owner has access to and control over everý part of 
the property, and so may be said to have possession in the sense of detention 
of the whole, yet he exercises that control not on behalf of hinnself alone, but 
partly on behalf of himself in respect of his own share and partly as repre- 
sentative of his co-owner. A co-owner in sole possession for a length of time 


can in this view of the matter (the italics are mine) maintain his exclusive 
Possession even against his other co-owners till partition”. 


In Bisheshar Singh v. Hanuman Singh? the learned judges 
observed : 


“ Where a person has been in possession of a piece of joint land fora 
long time without any let or hindrance by the other co-sharers, or where he 
has been so in possession jointly with some other co-sharers, he is entitled to 
continue in possession till a partition is effected”. 


The claim in both these cases was based on and the relief 
given consistent with the title on which the plaintiff claimed. 
It was on the basis of his title as co-owner. There can be no 
question that a tenant in common is entitled to possession of 
every parcel of the common property and to be even in exclusive 
possession of a portion of the property, enjoy the same to his 
best advantage and is not liable to be evicted therefrom by his 
co-tenant because sole occupation of a part does not necessarily 
imply ouster. (Vide Midnapore Zamindary v. Naresh Narayan 
Roys). A co-tenant may lawfully enjoy even the whole of the 
common property so long as he does not do any act which 
amounts to an ouster of his co-tenant, Balvantrav Oze 
v. Ganpatrav Jadhav4. But it is not open to a tenant in common 
to claim exclusive possession of the whole and no action can 
be maintained for such exclusive possession or for sole enjoy- 
ment of the profits thereof even though another tenant in 
common dispossesses him of the same. 

Again if the tenant in common is by virtue of an arrange- 
ment with the co-owners or with their consent express or implied 
in possession of the whole or any part, it will not be open to 
the other co-tenants to disturb him from possession of the same 





1. (1933) I.L.R. 60 Cal. 1212. 2. (1921) LL.R. 44 All. 1. 
3. (1924) 47 M.L.J.23: L.R. 51 LA. 293: LL.R. 51 Cal. 631 (P.C). 
4. (1883) LL.R. 7 Bom. 336, 
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and if he is dispossessed, the Court will certainly restore him 
to’ possession. Their remedy is by way of a suit for partition. 
(vide Durga Sankar Sarma Roy v. Kamini Kumar Sarma Roy!. 
If a tenant in common attempts to occupy the common property 
by seeking to oust another tenant in common, it may be open 
to the latter to sue and recover joint possession. But a tenant 
in common setting up a hostile title to the whole or part of 
the common property and seeking exclusive possession thereof 
against another tenant in common who has dispossessed him 
of the same is not entitled to exclusive possession or even 
necessarily to joint possession, if he fails to substantiate his 
claim. In Ekabbar Ali Shah v. Sahikh Kon Ali2 a suit was 
brought by a co-owner claiming sole title to the property, 
alleging that he was dispossessed by the defendants. It was 
proved in the case that the sole title on which the plaintiff 
relied could not be sustained and that the plaintiff was only 
a co-owner with the defendants and some others. Thereupon 
the plaintiff asked that he might be given joint possession but 
this relief was negatived. Mukerji, J., observed: 


“As the plaintiffs themselves dispute the share which was found in 
favour of their lessor, and they claim exclusive possession and not joint 
possession and claim it on the footing that their lessor was entitled to 
the 16 annas share in the land and was in exclusive Possession thereof, the 
plaintiffs are not entitled to any relief in this suit”. 


I would apply the same principle in this case and refuse 
any relief to the plaintiff. It will be seen from the plaint 
that the claim is based solely on exclusive title and in negation 
of the title of the defendants. Nowhere is the claim made 
on the basis of the plaintiff being a tenant in common with 
the defendants and no claim for joint possession was sought 
and he is not entitled therefore to the equitable relief which 
‘he seeks. 

The cases relied on by Mr. Govinda Menon are dis- 
tinguishable. In Makhanlal v. Moti Ram’ there is a dictum 
of Tekchand, J., namely, that if a plaintiff comes into Court 
claiming to be exclusive owner of certain property but he is 
found to be a joint owner with the defendant, the Courts 
should proeeed to decide the case on the basis of joint owner- 
ship. But it does not follow from this observation that the 
plaintiff must necessarily be given a decree for joint posses- 
eee eee 


1. (1927) LL.R. 55 Cal. 653. 
2, A.LR..1925 Cal. 272: 82 LC. 31. 
3. 112 I.C. 520: A.LR. 1928 Lah. 429, 
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sion. The subject matter of the dispute which Tekchand, J., 
was dealing with was a party-wall and the question was 
whether relief could be given on the basis of exclusive owner- 
ship or on the basis of joint ownership of the party-wall. It 
has no application to the facts of this case. The other cases 
relied on, namely Ram Harakh Pandey v. Chunni Singhi, 
Durga Charan Acharjee v. Khundkar Enamal Hug? or 
Biswanath Missir v. Ram Prasad Tewari? are distinguishable 
on one or other of the principles above stated by me. The 
decision in Ram Harakh Pandey v. Chunni Singh1 is based on 
the following finding, namely, that it was the sole Khudkast of 
the plaintiff and that he had been deprived of the enjoyment 
of the land by dispossession of the defendant. The case in 
Durga Sankar Sarma Roy v. Kamini Kumar Sarma Roy* does 
not help Mr. Govinda Menon. The plaintiff does not seek his 
relief on the basis of any of the grounds according to which 
relief either for sole or joint possession can be given to a 
tenant in common. As the learned Subordinate Judge has 
observed : 


“Tf the plaintiff brings a proper suit admitting the claims of the other 
co-sharers and claiming exclusive possession for himself for reasons which 
he may put forward, it will have then to be considered whether he is entitled 
to recover possession as a co-sharer on the strength of those allegations”. 


He may get exclusive possession or joint possession as 
the case may be and if he is so advised he can bring a suit for 
partition. I°am unable to give him relief in this case because 
there are other persons than the plaintiff and children of 
Pokker who are interested in the suit property, and there are 
other properties still possessed by parties as tenants in common 
and equities may have to be adjusted in a properly framed 
suit. I am therefore of the opinion that the decision of the 
learned Subordinate Judge is right. 

S. A. Nos. 1859 to 1862 therefore fail. So far as 
S. A. No. 1862 is concerned, I dismiss the same with costs. In 
the other appeals, the parties will bear their own costs 
throughout. 

(Leave Refused). 

K.C. — Appeals dismissed. 





1. A.LR. 1923 All. 446: 71 I.C. 649, 
2, (1917) 45 I.C. 705. 3, (1931) LL.R. 10 Pat, 572. 
4, (1927) LL.R. 55 Çal. 653, 
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PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


PRESENT :—LoRD ALNESS, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 


Lala Kundan Lal and another .. Appellants* 
v. 
Musammat Musharrafi Begam and others... Respondents. 


Mortgage — Attestation—Purdanashin executant—Due attestation—"In 
the presence of the executant”—Mortgage executed by purdanashin woman 
for husband’s. benefit—Nature of transaction understood — Independent 
advice—Onus of proof—Transfer af Property Act (IV of I882) (as amended 
by Acts XXVII of 1926 and X of 1927). 


Ina suit brought to enforce the terms of a registered mortgage deed 
executed by the defendant who was an illiterate purdanashin lady, the defen- 
dant pleaded that her thumb mark was affixed on the document by her hus- 
band, no one else being present except themselves and some domestic 
servants, and that she affixed her thumb mark on that occasion inside the 
purdah, but denied that the document was at any time read over to her by 
any one. The defendant put the plaintiffs to proof of the mortgage deed, 
and the following two questions arose for consideration:—(1) whether the 
plaintiffs have given sufficient proof of due attestation to satisfy the terms 
of Transfer of Property Act (1882) S.3; and (2) whether the plaintiffs have 
given sufficient proof in the case of an illiterate purdanashin lady that she 
thoroughly comprehended and deliberately of her own free will carried out 
the transaction. On the first question, 


Held that whether a witness signs his name in the presence of the execu- ' 


tant is in each case a question requiring full consideration of the whole 

circumstances; and that itis clear enough inthe circumstances of this case 

that the defendantif she had been minded to see the witnesses sign could 

have done so even if she did not actually see them through the curtain. 

Newton v. Clarke. (1839) 2 Curtis 320; 16 E.R. 425, approved of and applied. 
On the second question;. 


Held (1) the burden of proof is upon the plaintiff to establish that the 
effect of the mortgage deed was brought home to the mind of the defendant; 
(2) this burden is not discharged by the mere fact that the defendant’s evi- 
dence has to be rejected, nor is it discharged by mere proof of execution of 
the deed by her; (3) upon the evidence, it was not necessary for the plaintiff 
to produce evidence that the defendant had advice independently of her 
husband and it was abundantly clear that she had advice independent of the 
plaintiffs; (4) the law is not to be so interpreted or applied as to convert a 


principle of protection into a disability and make it impossible for a purda- 


nashin to give security for her husband’s benefit. Farid-un-nisa v. Mukhtar 
Ahmad, (1925) L.R. 52 I.A. 342, at 350, referred to. Appeal allowed. Decree 
of the chief Court (W. Hassan, C.J.,and Smith, J.) set aside. Decree of the 
Subordinate Judge restored. 


Appeal No. 92 of 1934 from the judgment and decree of 
the Chief Court of Oudh dated 27th April, 1933 which reversed 





* P, C. Appeal No. 92 of 1934. 15th May, 1936, 
Qudh Appeal No. 18 of 1933, 
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the judgment and decree of the Subordinate Judge of Partab- 
garh dated 7th September, 1931, and dismissed the appellant’s 
suit to enforce a mortgage bond executed on 8th September, 
1924, by the respondent, a purdanashin, and her late husband 
in favour of the appellants. 

The facts appear from the judgment of their Lordships. 

On the question of independent advice, the Subordinate Judge stated in 
the course of his judgment “Independent advice is not essential. It may or 
it may not be required and this depends upon the cirsumstances of each case. 
The defendant is an illiterate purdanashin lady, but she is of average intellig- 
ence. The deed was read out and explained to her sufficiently. The bulk of 
the consideration was due from her husband and she was apprised of this 
fact sufficiently. Her husband was present and so was her agent Fida Ali 
present when the deed was executed, she was hale and hearty when the deed 
was executed. Under these circumstances it was not necessary on the part 
of the plaintiffs to produce evidence of independent advice.” 


A, M. Dunne, K. C. and Abdul Majid for appellant.—It was 
established that the defendant put her thumb mark in the presence 
of the attesting witnesses. The attesting witnesses signed the 
mortgage deed in the presence of the defendant and the attestation 
so made complied with the terms of S. 8 of the Transfer of 
Property Act. There was no suggestion or issue raised that the 
attesting witnesses did not sign the deed in her presence or were 
not visible. The point that the deed was not executed and attested 
in accordance with the terms of the statute was never put in issue 


by the defendant and no evidence was directed to that end, viz., 


the condition of the curtain and whether the attesting witnesses 
were visible to the defendant when they signed the deed. The 
finding of the Chief Court that the deed was not intelligently 
executed is quite contrary to the body of evidence which was 
accepted by the Trial Court and which proves that the defendant 
understood what she was doing, the deed being read twice to her, 
once in the presence of her agent, who never went into the witness 
box, and before the attesting witnesses who signed in her presence 
across the curtain, and again before the document was registered 
by the Registrar and attested by another set of attesting witnesses 
at the time. On the necessity for independent advice it must 
turn upon the particular facts of the case. Where you have 
a case such as this in which the husband has made over these 
properties to her as a gift in place of her dower and he ex- 
plaining his position and she also requiring money for the 
purpose of paying Government revenue, and she being a 
woman of sufficient intelligence to appreciate her acts, in 
such circumstances independent advice is not essential, Lord 
Sumner’s judgment in Farid-un-nissa v. Mukhtar Ahmedi, and 





1. (1925) 49 M.L.J. 758: L.R. 52 LA, 342 at 350: LL.R, 47 All. 703 (P.C.), 
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States the law on the point. Abdul Majid for the appellant refers P.C. 
to Sheoprasan Singh v. Munshi Narsingh Sahayı. i Kundan Lal 
L. De Gruyther, K.C. and J. M. Pringle for respondent.— v. 
: . Mt, Mushar- 
The bond was not properly attested, having regard to the defini- rafi 
tion of attestation contained in S.3 of the Transfer of Property Begam. 


Act. The appellants have not proved that the mortgage bond was 
duly executed and attested in the presence of the executant, 
English Wills Act 1837, S. 9. Newton v. Clarke2, In the Goods of 
Edward Colman’, Norton v, Bazeti4, In the Goods of Mary Ann 
Killick5, Brown v. Skirrow6. The deed was not intelligently 
executed by the defendant. Under the general law the onus is on 
the appellants to establish affirmatively that the respondent fully 
comprehended and freely assented to the terms of the mortgage 
bond. Annoda Mohini Roy Chowdhry v. Bhuban Mohint Debit, 
Sajjad Husain v. Wazir Ali Khan8, Farid-un-nisa v. Mukhtar 
Ahmad9, Tara Kumuriv. Chandra Mauleshwar Prasad Singh, 
Kali Bakhsh Singh v. Ram Gopal Singhi1 In the present case 
the general onus is increased by the special nature of the terms of 
the mortgage bond. The appellants have failed to discharge that 
onus. 


J. M. Pringle for the respondent referred to Badiatannessa 
Bibee v. Ambika Charn Ghoshi2, 


= Dunne, K. C. replied. 
Their Lordships’ Judgment was delivered by 


Sir Greorce Ranxin.—The plaintiffs appeal from a decree Sir 
of the Chief Court of Oudh dated 27th April, 1933, which set George 
aside a preliminary mortgage decree granted to them by the peas 
Subordinate Judge of Kheri dated 7th September, 1931. The 
suit was brought on the 24th February, 1931, to enforce the 
terms of a registered mortgage deed dated 8th September, 1924. 

Defendant No. 1 Musammat Musharrafi Begam was the only 
contesting defendant and will be referred to herein as the 
defendant. She was described in the plaint as being of about 





1. (1932) 36 C.W.N. 597. 2. (1839) 163 Eng. Rep. 425, 
3. (1842) 163 Eng. Rep. 674. 4.. (1856) 164 Eng. Rep. 569. 
5. (1864) 164 Eng. Rep. 1399: 56 Probate 106. 
6. (1902) Probate. 3. 
7. (1901) 14 M.L.J. 164: L.R. 28 I.A. 71 at 74, 76: I.L.R. 28 Cal. 546 (P.C.). 
8. (1912) 23 M.L.J. 210: L.R. 39 I.A. 156 at 160: I.L.R. 34 All. 455 (P.C.). 
9, (1925) 49 M.L.J. 758: L.R, 52 I.A. 342 at 344: J.L.R. 47 All. 703 (P.C.). 
10. (1931) 62 M.L.J. 60: L.R. 58 I.A. 450 (B.C). 
11. (1913) 26 M.L.J. 121: L.R. 41 I.A. 23: LL.R. 36 All. 81 (P.C.). 
12. (1914) 18 C.W.N. 1133. 
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40 years of age. The date of her marriage does not appear 
but it appears that at the time of her marriage her husband 
Mohammad Abdul Bashir Khan agreed to pay her dower of 
Rs: 50,000. 

By deed dated the 9th February, 1920, ENE at a time 
when the defendant’s husband had incurred a certain number 
of debts, though it is not shown that he was then insolvent, 
he transferred to her five villages, in lieu of the promised 
dower. The villages, even if allowance be made for encum- 
brances subsisting thereon, appear to have been well worth the 
sum of Rs. 50,000. The mortgage sued upon is dated 8th 
September, 1924, and covers one only of the five villages— 
vig. Sheopuri. It is for the sum of Rs. 12,500, Rs. 8,500 
being received from the plaintiff Kundan Lal and Rs. 4,000 
from the plaintiff Ram Charan. In all some Rs. 550 were 
paid in cash at the time of execution of the mortgage. 
Rs. 3,332 went in satisfaction of a promissory note executed 
by the defendant and her husband in 1928. Rs. 2,500 went in 
payment of Government revenue: of this sum approximately 
Rs. 2,000 was due in respect of Government revenue upon the 
defendant’s property. It is not necessary for the present 
purpose that their Lordships should make a more detailed 
reference to the particulars of consideration set forth at the 
end of the deed. The deed itself recites the deed of gift dated 
the 9th February, 1920, that the husband is liable for the 
amounts therein specified, and has not sufficient property left 
with him to pay the same, “and besides this the executant No. 
1 also (that is the defendant) stands in need of Rs. 3,055/6, 
for the payment of Government revenue and to meet her other 
necessary expenses, and the executant No. 1 wants to free the 
executant No. 2 (that is the husband) from his debt.” The 
terms of the loan are that the money should be re-paid within 
six months with interest at 1 per cent. per month, and that if 
not paid on the expiry of six months the interest should be 
computed with six monthly rests. It is stated that there was. 
already a mortgage on the property for Rs. 14,000. The deed 
concludes “Executant No. 1 has fully understood the contents 
“of the mortgage deed through her husband and ha’ taken 
“legal ‘advice also for it. Executant No. 1 has in no way 
“heen deceived in executing this deed.” 

The scribe Behari Lal signed the deed as such. H was 
dead at the date of the suit. Mohammad Abdul Bashir Khan 
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signed his name and put his thumb mark. The defendant put — 


her thumb mark. The witnesses to the execútion by both 
were Pandit Deo Nath and Badri Mahto, both of whom signed 
their names as witnesses. The document purports to have 
been registered on the same date namely 8th September, 1924, 
at the residence of the defendant and her husband in village 
Behtia by one Niamat Ullah, Sub-Registrar, Lakhimpur. The 
Sub-Registrar has noted “The conditions laid down in this 
“deed have been read out and fully explained to the lady 
“executant.” There is also an endorsement to the effect that 
execution and completion of the deed was admitted: in the 
case of the lady that she herself “admitted it from her own 
“mouth in a loud voice from behind the screen in the dalan 
“facing east inside her house and realised Rs. 32-13-3 from 
“Kundan Lal, mortgagee and Rs. 512-7-9 from Ram Charan, 
“mortgagee, in cash before me.” It is stated that the lady 
was identified by the Sub-Registrar by Ali Mohammad Khan 
and Sheikh Ibadullah, who are described as nephew and tutor 
respectively. The endorsement is signed by the husband and 
-the defendant’s name is put thereto by the pen of Qadar Ali 
together with her thumb impression. Ali Mohammad Khan 
“sand Sheikh Ibadullah have also affixed their signatures. 

The defendant put the plaintiffs to proof of the mortgage 
deed and the two questions which arise for consideration upon 
this appeal are: (1) whether the plaintiffs have given 
sufficient proof of due attestation to satisfy the terms of S. 3 
of the Transfer of Property Act “ and. each of whom has 
‘signed the instrument in the presence of the executant.” (2) 
whether the plaintiffs have given sufficient proof in the case 
of an illiterate purdanashin lady that she thoroughly com- 
prehended and deliberately of her own free will carried out 
the transaction, 

By her written statement the defendant admitted the 
execution of the deed by herself, but pleaded that she was 
incapable of understanding any transaction and that she affixed 
her thumb impression on the deed without understanding it 
and without obtaining independent advice at the instance of 
her husband who was actuated with selfish motives and in the 
absence of witnesses. She made the case that her husband had 
represented to her that the deed was merely to raise money to 
the extent of some Rs. 1,995 which was necessary to pay the 
Government revenue upon her own property. She pleaded that 


P.C. 


Kundar Lal 
v. 
Mt. Mushar- 


George 
Rankin. 


P.C. 


we 


Kundan Lal 
v. 
Mt. Mushar- 


George 
Rankin. 


156 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


she had no knowledge that any other consideration money was 
being received beyond Rs. 1,995-12-0. Accordingly issue No. 1 
was framed as follows :— 


“ Did the defendant No. 1 execute the mortgage deed in suit after under- 
standing its import and its effect on her interest with independent advice and 
in presence of the attesting witnesses?” 


The defendant was examined on commission and gave 
her evidence on the 2nd September, 1931, after the plaintiffs’ 
witnesses had been heard by the learned Trial Judge. Her 
case was, and her evidence was, that her husband told her that 
it was necessary to raise a loan of about Rs.2,000 to pay 
Government revenue on her property; that in the zenana of 
their house he came to her with the deed in suit, said that he 
had managed to raise a loan, and took her thumb mark on 
the document there and then, no one being present except 
themselves and some domestic servants. She admitted that 
the document was registerd and said that she affixed her 
thumb mark on that occasion inside the purdah but denied that 
the document was at any time read over to her by any one. 
This case made by the defendant sufficiently explains the con- 
cluding words of issue No. 1 above set forth. 

It was, however, obligatory upon the plaintiffs to give due 
proof of the mortgage deed and they claim to have done so by 
the evidence of the two attesting witnesses Deonath and 
Badri, who have been believed by both the Courts in India. 
They were called and deposed to the following effect; That on 
the 8th September, 1924, the defendant was in a room from 
which opened out a courtyard; that the room had what is 
called a tidwari, namely three door openings or arches 
leading to the courtyard; that a curtain was slung across 
one of them at least, namely the one behind which the defen- 
dant was. That her husband, the two witnesses, the two 
plaintiffs, Fida Ali, agent for the defendant and for her 
husband, Ibadullah and Ali Mohammad were present, being 
seated on a takhat or platform placed about 44 feet in front of 
the curtain. That the scribe Behari read out the deed and that 
the defendant then asked Fida Ali if that was the very deed a 
draft of which he had got prepared by Mr. Samiullah of 
Lakhimpur; that Fida Ali said Yes” and that the defendant 
said she accepted what was written and put her hand out of the 
curtain at the request of Ali Mohammad and made her thumb 
mark on the deed in sight of the witnesses. The evidence of 
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Deonath and Badri is that the defendant’s husband then signed P.C. 
and that thereupon they themselves signed as attesting witnesses PE 

f A 3 Kundan Lal 
Both witnesses say that this was done in the presence of the v. 
defendant and her husband. Their evidence is that the Sub- Mt n ha 
Registrar who was in attendance was then brought forward ; Begam. 
that he asked the defendant if she understood the purport of "Sir 
the deed, giving some explanation to the effect that Sheopuri noge 


was being hypothecated for Rs. 12,500 repayable in six months 
with 1 per cent. per mensem interest; that he read out the deed 
to her and asked her if she accepted the terms; that she said 
yes. The cash consideration of Rs. 550 was paid in the 
presence of the Sub-Registrar by being given to Fida Ali, who 
gave them to the defendant by placing them inside the room 
where she was. 


Before the Trial Judge no excéption appears to have been 
taken to this evidence so far as regards the question of due 
attestation. The contention that even if the plaintiffs’ witnesses 
be believed the signature of the witnesses was not put in the 
presence of the defendant by reason of the curtain or purdah 
‘was not raised in the Trial Court at all. The plaintiffs’ wit- 

“\nesses were not cross-examined to show that by reason of the 
purdah the defendant had no opportunity of seeing and 
noticing the attestation being carried out. The grounds of 
appeal to the Chief Court contain no such suggestion. Ground 
4 is somewhat inconsistent with any such contention as it says 
that the Lower Court should have found that the executant is 
not liable for a larger sum than Rs. 1,995-12-0 under the deed 
in suit. The learned Judges of the Chief Court, however, 
while saying that they saw no reason to reject the evidence of 
the plaintiffs’ witnesses Deonath and Badri, took the view that 
the curtain which was described in the evidence as thin, was 
really thick, and that, as it was not shown that the defendant 
had her attention called to the fact that Deonath and Badri were 
signing the deed as witnesses, they could not be held to have 
signed the deed in her presence. Their Lordships are of opinion 
that this view cannot be sustained. Having regard to what 
was put to the plaintiffs’ witnesses in cross-examination it was 
not reasonable that any such contention should be raised 
before the Appellate Court for the first time. No question 
whatever bearing upon this point was put to Deonath but in 
Badri’s cross-examination the following passage appears :— 


P.C. 
Kundan Lal 
v. 

Mt. Mushar- 


Sir 
George 
Rankin. 
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«The curtain was very thin and the outsiders could not see 
“the person inside.” 


The learned Judge who took the evidence down in English, 
though it was given by the witnesses in the vernacular, refers 
in his judgment to this curtain saying “ Ali Mohammad went 
“inside the room in which defendant No. 1 was sitting 
“behind a thin curtain.” The learned Judges of the Chief 
Court had no substantial ground for supposing that the word 
“thin” was a mistake for “thick”, nor was any reasonable 
enquiry directed at the trial to the question whether a person 
inside looking against the light could not see through the 
curtain. The whole object of the method employed in the 
staging of this ceremony was that the defendant, though her 
face should not be seen, should be made aware of what was 
being done. It is only reasonable to treat the evidence given 
by the plaintiffs as sufficient evidence for this purpose. A 
number of cases have been cited to their Lordships from the 
English reports where a similar question has been considered 
under the English Wills Act of 1837. Whether a witness 
signs his name in the presence of the executant is in each 
case a question requiring full consideration of the whole circum- 
stances. Their Lordships think that the case of Newton v. 
Clarkel, where the statute was held to have been satisfied, is 
as near to the present case as any of the English cases. It is 
clear enough that the defendant if she had been minded to see 
the witnesses sign could have done so even if she did not 
actually see them through the curtain. On this point there- 
fore, the appeal succeeds. 


There remains, however, the important and difficult 
question whether the evidence given by the plaintiffs in this 
case was sufficient to show in the case of an illiterate purda- 
nashin woman that she gave an intelligent and free consent 
to the mortgage deed. The learned Subordinate Judge was 
of opinion upon a consideration of the defendant’s evidence 
on commission that she was, though illiterate, of average 
intelligence and that the language of the deed was quite simple 
and intelligible to a lady of the type of the defendant. He 
was of opinion that the deed was read out and explained to 
her sufficiently and that she was sufficiently apprised of the 





1. (1839) 2 Curtis 320: 163 E.R. 425. 
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fact that the bulk of the money borrowed was for her husband’s P.C. 
debts. Fida Ali no doubt was her husband’s agent as well kundan Lal 


as her own. The husband having died on the 7th, April, 1927, E RTE 


Fida Ali continued as the defendant’s agent. The learned rafi 
Subordinate Judge was impressed with the fact that Fida Ali Begam. 
was not called at the trial as a witness. In the circumstances Sir 


he did not think that it was necessary for the plaintiffs to corse 


produce evidence that the defendant had independent advice, 
that is to say advice independent of her husband; and it is 
abundantly clear that she had advice independent of the mort- 
gagees. The learned Judges of the Chief Court, however, took 
the view that it was unlikely that the appellant would be 
willing to mortgage her own property for her husband’s debt, 
although she and her husband were on affectionate terms. 
They did not think the transaction was such as she could have 
intelligently entered into. Her question whether the deed con- 
formed to the draft settled by the lawyer of Lakhimpur was 
taken by them to show that when the document was read out 
to her by the scribe she was not applying her mind to its con- 
tents. In the result they refused to find that there was intelli- 
gent execution by her of the mortgage deed in suit. Both 
™Courts agree, however, in rejecting the defendant’s story that 
she executed the deed in the zenana in the absence of any 
witnesses from outside and upon mis-representation by the 
husband to the effect that it was a deed for Rs. 2,000 only. 
Now there was certainly a burden upon the plaintiffs to 
establish that the effect of the deed was brought home to the 
mind of the defendant and the mere fact that the defendant’s 
story of deception by her husband has to be rejected does not 
operate to discharge this burden. Nor is it discharged by 
mere proof of execution of the deed by her. On the other 
hand their Lordships cannot doubt upon the evidence that the 
lady was well aware that she was executing a mortgage deed; 
that she was executing it for a sum of Rs. 12,500; and that as 
to the bulk of this sum she was doing so in order to discharge 
her husband’s debts and not her own. The nature of the 
transaction, though in part altruistic, cannot be described as one 
which she could not intelligently have entered into, as the 
Chief Court thought. Having received a large property from 
her husband she may very well have thought that in addition 
to borrowing money which was required on her own account 
she would come to her husband’s help to the extent of some 
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seven or eight thousand rupees. The terms upon which she 
and her husband lived make it quite likely that this should 
have been her settled determination and that the sacrifice, such 
as it was, was a willing sacrifice on her part. Lord Sumner in 
giving the judgment of this Board in the case of Farid-un- 
nissa v. Mukhtar Ahmad) said :— 


“ Independent legal advice is not in itself essential: Kali Bakhsh Singh’s 
case’. After all, advice, if given, might have been bad advice, or the settlor 
might have insisted on disregarding it. The real point is, that the disposition 
made must be substantially understood and must really be the mental act, as 
its execution is the physical act, of the person who makes it: Wajid Khaws 
case?, Sunitabala Debts caset. The appellant clearly had no such advice, 
nor is it contended that she had. Tf,thowever, the settlor’s freedom and com- 
prehension can be otherwise established, or if, as is the respondent’s case 
here, the scheme and substance of the deed were themselves originally and 
clearly conceived and desired by the settlor, and were then substantially em- 
bodied in the deed, there would be nothing further to be gained by indepen- 
dent advice. If the settlor really understands and means to make the trans- 
fer, it is not required that someone should have tried to persuade her to the 
contrary. Again, the question arises how the state of the settlor’s mind is to 
be proved. That the parties to proye it are the parties who set up and rely 
on the deed is clear. They must satisfy the Court that the deed has been ex- 
plained to and understood by the party thus under disability, either before 
execution or after it under circumstances which establish adoption of it with 
full knowledge and comprehension: Sudisht Lals case, Shambett Koeri’s® 
case, Sajjad Husain’s™ case. à 

As the defendant’s evidence was given on commission 
their Lordships are in no worse position than the Chief Court 
in coming to a conclusion whether the view taken by the Trial 
Judge of thé defendant’s capacity to understand business was 
correct. They think the learned Trial Judge came to very 
just estimate of the lady’s ability and intelligence. They see 
no reason to doubt that the Sub-Registrar discharged his duty 
to the best of his ability and satisfied himself that’ the lady’s 
free consent went with her act in executing the deed. The 
law is not to be so interpreted or applied as to make it impos- 
sible for a purdanashin to give security for her husband’s 
benefit: this would be to convert a principle of protection into ` 
a disability. It is clear enough that before the Trial Court 
learned counsel for the defendant made no case of undue in- 








1. (1925) 49 M.L.J. 758: LL.R. 47 All. 703: L.R. 52 I.A. 342 at 350 (P.C.). 
2. (1913) 26 M.L.J. 121: I.L.R. 36 All. 81: L.R.41 LA. 23 (P.C.). 
3. (1891) I.L.R. 18 Cal. 545: L.R. 18 I.A. 144, 148 (P.C.). 
4. (1919) 32 M.L.J. 483: LL.R, 46 Cal. 175: L.R. 46 I.A. 272, 278 (P.C.). 
5. (1881) LL.R. 7 Cal. 245: L.R. 8 L.A. 39, 43 (P.C.). 
6. (1902) L.R. 29 I.A. 127, 131: I.L.R: 29 Cal. 749 (P.C.). 
7. (1912) 23 M.L.J. 210: L.R. 39 LA, 156: LL.R. 34 All. 455 (P.C.). 


LXxt] THE MADRAS LAW joURNAL REPORTS. 161 


fluence by the husband. 1t is noticeable that apart from the 
untrue story of deception by the husband asto the amount of the 
loan which was being taken there is nothing in the defendant’s 
evidence to indicate that unfair insistence, threats, overbearing 
conduct or other undue influence was used or attempted by 
him to obtain her signature to this deed. The Chief Court 
were not satisfied that her intelligent assent went with her exe- 
cution of the deed. Their Lordships think, however, that 
the proof .given was sufficient and that the learned Subordi- 
nate Judge took a correct view both of the law and of the 
facts. Their Lordships will humbly advise His Majesty that 
the appeal should be allowed, the-decree of the Chief Court set 
aside and the decree of the Subordinate Judge of Kheri res- 
tored subject to the following modifications, namely: that in 
lieu of the 7th March, 1932, as the date when the defendants 
are to pay into-Court the sum of Rs. 31, 540-3-9, the 7th Septem- 
ber, 1936, should be substituted, and that in lieu of that sum 
the amount due on the 7th September, 1936, for principal and 
interest according to the mortgage deed together with the costs 
awarded by this judgment be inserted in the decree by the 
Chief Court. The defendant No. I must pay the plaintiffs, 
costs in the Chief Court and of this appeal. 
‘Solicitors for Appellant: H. S. L. Polak & Co. 
Solicitors for Respondent: Watkins & Hunter. : 
S. P. K. Appeal allowed. 
S. V. V. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Panpranc Row anp MR. Jus- 
TICE K, S. Menon. 
Periakatha Nadar -. Appellant* (2nd Respondent) 


at 








v. 
Mahalingam alias Katteri 
Malayapillai Nadar (deceas- 
ed) and others .. Respondents (Petitioner and 
Respondents 1 and 3). 


Civil Procedure Code (V of 1908) O. 21, v. 16—Court ordering a decree, 
one of the assets, to be sold ina partnership suit—Orders confirming sale— 
No formal document of assignment to purchaser—Execution application by 
purchaser—Whether valid in the absence of assignment in writing in favour 
of purchaser. 

No particular form of assignment is prescribed in the case of decrees 
either under O. 21, r. 16 or by any other provision of law. Anything in 


* A, A. O. No. 491 of 1935. 19th’ February, 1936, 
21 
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writing which transfers a decree and clearly shows that the intention was to 


assign the decree is sufficient. 

Where a Court in order to protect ina partnership suit the assets of the 
partnership, tried to sell through the Receiver some of the properties, and in 
doing so, sold a decree to one of the partners andas the decree could be 
realised only by execution the intention must have been to make a transfer of 
the decree for the purpose of enabling the purchaser in execution and realise 
the amount due, but the Court did not formally state that the sale was being 
made by the Court acting on behalf of all the parties to the suit, onthe 
Objection that the application for execution by the purchaser was not valid 
because the decree had not been transferred to him by an assignment or by 
operation of law, : 

Held, that a formal assignment in the sense of a document which in form 
would purport to assign the decree by the Court acting on behalf of all the 
parties.to the suit, to the purchaser, was not required. 

The intention was clear and that intention was effected by a number of 
orders passed by Court confirming the sale, The assignment should be 
deemed tò have been made by the Court acting on behalf of all the partners 
who were entitled to the decree and for whose benefit the decree was 
obtained. Therefore it would follow that there wasa transfer of decree in 
favour of the purchaser by an assignment in writing. 

Appeal against the Order of the Court of the Subordinate 
Judge of Madura dated 21st October, 1935 and made in E. P. 


No. 117 of 1935 in O. S. No. 147 of 1928. 


P. N. Appuswami Aiyar for appellant. 

K. V. Srinivasa Aiyar for respondents. . 

The Judgment of the Court was delivered by 

Pandrayng Row, J.—This is an appeal from the order of 
the Additional Subordinate Judge of Madura dated 2lst 
October, 1935 recognising the transfer of the decree in O. S. 
No. 147 of 1928 in favour of the petitioner and directing 
execution to proceed. The decree in question was obtained 
by the receiver appointed in O.S. No. 71 of 1920 and that 
decree constituted one of the assets of the partnership, the 
affairs of which were involved in O.S. No. 71 of 1920, the 
receiver himself being one of the pariners. The appellant in 
this appeal is also one of the partners. It was found in August 
1931 by the Court before whom this suit, O.S. No. 71 of 1920, 
was pending that the receiver appointed was unable to do any- 
thing to protect the assets of the firm from being lost by the 
bar of limitation. Accordingly it decided to assume the reins 
of control in its own hands. By an order dated 20th August, 
1931 it was decided by the Court that as the outstandings were 
getting time-barred théy should be sold in the Court premises 
by a Commissioner to. be appointed and that the bidding at the 
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sale would be confined to the parties to the suit, and the same 
order directed the receiver not to do any work as receiver 
after 3lst August. The preamble to this order clearly sets 
forth the circumstances which led to the making of this order. 
It runs‘as follows :— 

“These are parties who will not merely cut off their noses to spite their 
faces, but will cut off their own heads to spite their bodies. They have been 
wrangling for years, instead of dividing the outstandings, or dividing the sale 
proceeds of their outstandings and going home. In the meanwhile the out- 
standings are getting barred.” j 


There can be no doubt that it was within the jurisdiction 
of the Court to dispense with the receiver.and to take such 
steps itself as were necessary for the protection of the assets 
of the partnership. The method employed by the Court, 
namely to sell the assets by sale in Court to such of the part- 
ners as were willing to bid cannot also be said to have been 
without jurisdiction. In any case it is not contended that the 
order was without jurisdiction and the propriety of the order 
cannot be questioned at this stage as that order has become 
final. In accordance with that order the Commissioner had 
actually sold the decree now in question, namely, the decree in 
O.S. No. 147 of 1928 and-the purchaser of that decree was the 
second defendant, one of the partners. The sale was held on 
the 25th September, 1931, and there was an order passed by. 
the Court on 30th September after hearing the parties approv- 
ing of this sale along with other sales held atthe same time. 
The purchaser, thereupon, applied to execute the decree as 
transferee-decree-holder in E.P. No. 181 of 1932, Notice of 
this petition was given to. the judgment debtors as well as the 
appellant and none of them‘put forward any objection to the 
execution of the decree by the 2nd defendant purchaser. The 
ex-receiver, that is to say, the plaintiff, put forward an ob jec- 
tion to the effect that the second defendant has no locus standi 
to execute the decree in the absence of any assignment in 
writing in his favour. This objection, however, was not 
decided by the Court as the execution petition itself was not 


proceeded with further and was struck off the file. Sometime’ 


after the petition was struck off the second defendant purcha- 
ser again applied to the Court and again the Court confirmed 
the sale afresh. It was after the second confirmation of the 
sale that the present petition to execute the decree was made 
by, the second defendant. The objection taken to the applica- 


tion- was'-that- the’ petitioner was' not entitled to: proceed in’ 
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execution as the decree in question had not been transferred to 
him by assignment in writing or by operation of law. The 
learned Subordinate Judge dismissed this objection as being 
frivolous and vexatious, and accordingly recognised the 
petitioner as the transferee-decree-holder and directed 
execution to proceed. 


The only point urged in this appeal by the appellant 
is that the objection raised to the execution of the decree at 
the instance of the purchaser isa valid one because the decree 
had not been transferred to him by an assignment in writing 
or by operation of law. It appears to us that the words 
“operation of law” cannot apply to a case where a person has 
become the owner of a decree by some transaction inter vivos. 
It applies to cases where the decree has been transferred from 
one to another by way of succession or where there is a 
bankruptcy or any similar event which has the effect in law of 
bringing about such a transfer. In substance the question for 
our determination is whether there is a transfer of the decree 
in question in this case by assignment in writing. As already 
observed there can be no doubt that it is open to a Court in a 
partnership suit for the purpose of protecting or realising the 
partnership assets to sell any of the assets of the partnership 
in any reasonable manner. What was done in the present 
case was to sell one of the assets of the partnership to one of 
the partner’. There can be no doubt that the intention of 
such sale was to enable the purchaser to realise the amount 
due under the decree and as the decree could be realised only 
by execution the intention must have been to make a trans- 
fer of the decree for the purpose of enabling the purchaser 
to apply in execution and realise the amount due. The 
intention is therefore very clear. 


The writing that is required by O. 21, r. 16 Civil Proce- 
dure Code is also present. It consists of several orders passed 
by the Court. The only question that remains is whether these 
ordes amount to an assignment of the decree. Obviously the 
sale is not one held under the provisions relating to sale con- 
tained in O. 21 of the Code of the Civil Procedure. The 
ruling referred to by the lower Court does not apply and it does 
not afford any assistance in arriving at a correct decision on 
this point. It seems to us that what is required by law is not 
any particular form of writing but an assignment in sub- 
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stance which is in writing. Looking at the orders of the 
Courts referred to above it is impossible to resist the conclu- 
sion that the intention of the Court was to assign the decree 
to the partners who was the successful bidder in order to 
enable him to execute the decree. The intention is clear and 
that intention was effected by the orders. It is no doubt true 
that the Court did not formally state that the sale was being 
made by the Court acting on behalf of all the parties to the 
suit. But the nature of the suit and the nature of the property 
that was to be sold as well as the circumstances which led the 
Court to make the sale clearly show that the sale must have 
been made on behalf of all the parties to the suit. The 
absence of a formal assignment in the sense of a document 
which in form purports to assign the decree by the Court 
acting on behalf of all the parties to the suit to the purchaser 
is not, in our opinion, required by law. No particular form of 
assignment is prescribed in the case of decrees either under 
O. 21, r. 16 or by any other provision of law. Anything in 
writing which transfers a decree and clearly shows that the 
intention was to assign the decree is sufficient. The assign- 
ment in-this case must be deemed to have been made by the 
Court acting on behalf of all the partners who were entitled 
to the decree and for whose benefit the decree was obtained by 
the receiver. It follows therefore that there is in this case a 
transfer of the decree in favour of the purchaser by an assign- 
ment in writing. If so it follows that the appeal must fail. It 
is therefore unnecessary to consider the other questions raised 
by the purchaser respondent’s advocate, namely, that the ques- 
tion of res judicata arises and that in any case the purchaser is 


entitled to execute the decree as one of several joint decree- 


holders. 
The appeal is dismissed with costs of the 4th respondent, 
the only contesting respondent. 
K. C. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE VENKATASUBBA Rao, 


Chellam Sakka Raja .. Petitioner* (Defendant- 
l Respondent). 
v. l 
Muthusami Moopar .. Respondent (Plaintiff- 
: . Petitioner). 


Pleadings—Amendmeni—Suit on promissory note—Plea of non-execution 
—Falling back on original cause of action—Suit note alleged to be last of 
several similar promissory notes —Intermediate promissory note executed for 
time barred debi—Amendment so as to base suit on note acknowledging 
barred debt—Whether can-be granted. 


Ina suit on a’ promissory note the plaintiff filed seven previous promis- 
sory notes as documents along with his plaint. The defendant, while 
admitting the genuineness of the previous notes, denied that he executed the 
suit promissory note. He further pleaded that the note on which the suit was 
based contravened the provisions of the Indian Paper Currency Act. The 
plaintiff, with a view to overcome the objection raised, applied for leave to 
amend his plaint by basing his claim on the first of the several promissory 
notes filed along with the plaint and by treating the subsequent notes as 
acknowledgments of the original debt. It appeared, however, that one of 


‘those intermediate notes had been executed after the expiry of three years 


from the date of the note immediately preceding it. The plaintiff thereupon 
alleged that the renewed note contained a promise to pay a time- barred debt 


„and applied to base in the alternative a substantive cause of action on the 


renewed notes. The Trial Court allowed both the amendments prayed for. 


Held, that the amendment of the plaint was rightly allowed, notwith- 
standing the fact that the claim based on the original cause of action was on 
the date of the application for amendment barred by limitation. 


Charan Das v. Amir Khan, (1920) 39 M.L.J. 195: L.R. 47 I.A. 255: L.L.R. 
48 Cal. 110 (P.C.) and Muthammal v. Gurusami Nayakkan, (1934) 67 M.L.J. 
921, referred to. 

Held further, that the amendment granted did not have the effect of 
converting the suit into another of a different and inconsistent character. 


Ma Shwe Mya v. Maung Mo Hnaung, (1921) L.R.481.A. 214: LL.R. 48 


‘Cal. 832 (P.C.), distinguished. 


Petition under S. 115 of Act V of 1908 and S. 107 of ihe 


“Government of India Act,” praying the High Court to revise 


the order of the Court Subordinate Judge of Ramnad at 
Madura dated 7th day of November, 1934 and made in I. A. 
No 275 of 1934in Original Suit No. 22 of 1934. 


K. Rajah Aiyar for petitioner. 
K. V. Sesha Aiyangar for respondent. 








* C. R. P. No. 1879 of 1934. 11th February, 1936 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 167 


The Court delivered the following. 


JupgmentT.—The question to be decided is, whether the 
learned Judge in permitting the amendment has infringed any 
principle of law or of procedure governing the point. 


The facts may be briefly stated. The suit was filed on a 
promissory note dated 29th June, 1931. In the list of docu- 
ments filed with the plaint seven previous promissory notes 
were mentioned. The dates and the amounts for which the 
notes were executed were set forth and the documents them- 
selves were filed with the plaint. 


The defendant in his written statement, while admitting 
the genuineness of the previous notes, denied that he executed 
the suit promissory note. He further pleaded that the note on 
which the suit was based, being one payable to the plaintiff or 
bearer on demand, contravened ‘the provisions of the Indian 
Paper Currency Act, 1923 and was therefore unenforceable. 
There was a further defence raised which related to the plain- 
tiff’s right to sue, but for the purpose of my judgment that 
plea is not.relevant. 


The plaintiff, with.a view to overcome the difficulty raised, 
namely, that the suit note was unenforceable, applied for leave 
to amend his plaint by alleging that he based his claim on the 
original promissory note dated 31st July, 1913 (mentioned in 
the list of documents already referred to) and by treating the 


subsequent notes including the suit note, as acknowledgments ` 


of the original debt. But unfortunately, among the notes 
there was one which was executed after the expiry of three 
years from the date of the note, which immediately preceded 
it. The dates of those two notes were respectively 17th July, 
1928, and 14th June, 1925. The plaintiff was therefore driven 
to allege that the former note contains a promise to pay a time- 
barred debt and applied for further leave, to base in the altera- 
native a substantive cause of action on the note of 17th July, 
1928, The lower Court allowed both the amendments, that is to 
say, it allowed the plaintiff first, to fall back on the original 
cause of action of 1913 and secondly, ini the alternative, to claim 
relief on the basis of the promissory note of 1928. The 
question is, as I have said, whether the learned judge in making 
that order has contravened any settled principles bearing on 
the subject. 
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Mr. Rajah Iyer for the petitioner does not seriously con- 
test the proposition, that in a suit on an invalid promissory 
note, the plaintiff can be allowed to fall back upon his original 
cause of action. In this case the question is, which is the 
original cause of action? That the transaction of 1913 be it 
the first promissory note or.the debt evidenced by it, answers 
that description, there can be no doubt. But if the debt had 
become barred and in 1928 a fresh promise was made to pay 
the barred debt, I fail to see why it should not be likewise held 
that the suit debt had its origin in the fresh promise. In fact 
had there been no intervening gap, the original cause of action 
would certainly have been the transaction of 1913; but if by 
reason of the gap that intervened, the plaintiff could substan- 
tiate his assertion that there was a fresh promise to pay the 
barred debt, that promise would undoubtedly be the original 
cause of action in respect of the suit promissory note. I am 
therefore disposed to think that the lower Court did no more 
than allow the plaintiff to fall back upon the original cause of 
action. If the question is looked at in one way, the transaction 
of 1913 becomes the original cause of action; if in another, 
the transaction of 1928. 


The question of fact which is of fundamental importance 
is, whether the promissory note of 1931 sued upon is or is not 
genuine. If it is genuine, the plaintiff's claim is a just one and 
the allowing of the technical plea of the defendant, however 
valid in law, will result in that claim being defeated. Whether 
the plaintiff seeks to have his original claim tried or any of the 
alternative claims introduced by way of amendment, he is 
bound to face the issue, whether the note sued on is genuine or 
not. That being so, it is impossible to hold that he applied for 
leave to amend his plaint with a view to shirk that vital 
question. 


Hard pressed as the plaintiff is, he is driven to rely upon 
various alternative causes of action, in order to get rid of a 
technical plea calculated to defeat his claim which, as I have 
said, is a just one. In such a case I think it is the duty of a 
Court not to place any kind of obstacle in the way of the 
plaintiff. 

As regards Mr. Rajah Iyer’s contention that on the date 
‘of the application the claim would be barred by limitation, I 
cannot do better than quote the following passage from the 
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judgment of their Lordships of the Privy Council in Charan 
Das v. Amir Khani: 


“That there was full power to make the amendment cannot be disputed, 
and though sucha power should not as a rule be exercised where its effect 
is to take away from a defendant a legal right which has accrued to him by 
lapse fof time, yet there are cases (see for example Mohummud v. Ruita 
Koer?) where such considerations are outweighed by the special circumstances 
of the case”. 


In the present case I am satisfied that such special circum- 
stances exist. I may in this connection refer to my judgment 
in Muthammal v. Gurusami Nayakkans. 


Nor am I prepared to accede to the argument, that the 
amendment that has been allowed, has the effect of converting 
the suit into another of a different and inconsistent character. 
The facts of Ma Shwe Mya v. Maung Mo Hnaung4 on which 
Mr. Rajah Iyer relies, if carefully examined, show that the 
three sites to which the amended plaint related, were different 
from the sites in respect of which the original reliéf was 
claimed. That this was a factor to which their Lordships were 
prepared to attach great importance, appears from the following 
passage: 

“Ttis important to observe that no one of those numbers relates to any 


of the sites that were originally allotted’in respect of 1903, and that the whole 
action is deliberately founded on the alleged agreement of 1912”. 


Then again their Lordships observe: 
` “The real question in controversy between the parties in these procee- 
dings was the existence and the character of an agreement alleged to have 
been made in 1912 for the delivery of certain sites of oil wells specified and 
identified by the numbers stated in the plaint, which could only have been 
delivered in respect of that subsequent bargain”. 

The facts of the present case are entirely different. The 
subject matter of the claim has not been changed; the money 
claim in the original plaint, as also in each of the subsequent 
amendments, remains identical. I find nothing in Ma Shwe 
Mya v. Maung Mo Hnaung* to compel me to give effect to 
Mr. Rajah Iyer’s contention. 

Nor am I prepared to regard Ramsaran Mandar v. Mahabir 
Sahus as laying down any principle which conflicts with the 
view I am disposed to take. 





1. (1920) 39 M.L.J. 195: L.R. 47 I.A. 255: I,L.R. 48 Cal. 110 (P.C.). 
2. (1867) 11 Moo. I. A. 468 at 485. 3. (1934) 67 M.L.J. 921. 
4. (1921) L.R. 48 LA. 214: LL.R. 48 Cal. 832. 
5. (1926) 52 M.L.J. 402: L.R. 54 I.A. 55: I.L.R. 6 Pat. 323 (P.C,). 
22 
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Mr. Rajah Iyer, however, says that the legal plea based 
upon the Paper Currency Act would be available to the defen- 
dant, also in regard to the amended claim, it being alleged that 
even the promissory note dated 17th July, 1928, contravenes 
the provisions of that ‘Act. But that is a matter into which 
I do not at present propose to enter. I am satisfied that the 
amendments have been properly allowed. If the defendant by 
relying upon a point of law can still defeat the plaintiff’s claim, 
that is a matter which has to be gone into in the case. I think 
that is the lower Court’s view and I am not prepared to differ 
from it. 


The Civil Revision Petition fails and is dismissed with 
costs. 


B. V. V. i ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—MR. JusticE VENKATASUBBA Rao AND MR 
Justice CORNISH. 
Muthan Chettiar and another .. Appellants* (in A. A. O. 
_ No. 37 of 1935) 
v.. 
Venkituswami Naicken .. Réspondent ( Respondent- 
decree-holder). 


Provincial Insolvency Act (V of 1920), Ss. 28, 29, 51 and 52—Admission 
of insolvency petition and adjudication—Difference in consequences regarding 
creditor’s remedies—A pplication to sell property after admission of petition— 
Proper procedure—Erroneous order permitting sale—Purchaser in good faith 
protected—Knowledge of insolvency proceeding—Inference as to bad faith. 


As regards the effect of the orders made in insolvency on the creditor’s 
remedies there are two distinct sets of provisions in the Provincial Insolvency 
Act, 1920, first Ss. 28 and 29 dealing with the effect of the order of adjudica- 
tion and secondly, Ss. 51 and 52 dealing with the effect of an order admitting 
the petition. The point of difference is that whereas under S. 29 on mere 
proof that an order of adjudication has’been made the executing Court’s 
power is checked, under S. 52 no such ‘result automatically follows from the 
mere fact that notice of the admission of an Insolvency Petition has been 
given to the Court; for, in the latter case, coupled with that fact there must 
be an application to the Court for delivery. And under S. 51 of the Act the 
execution sale held after the admission of the Insolvency Petition is not 
rendered void but confers title on the purchaser in good faith, the only result 
so far as the executing creditor is concerned being that the sale proceeds go 
to the receiver for the benefit of the creditors generally. 

“The decree in question was obtained in 1933 and certain property was 
attached in execution in due course. In August, 1934, the judgment-debtors 
presented a petition for being adjudicated insolvents. An interim receiver 


* A. A.O. No. 37 of 1935 and . 25th March, 1936. 
A. A. O. No, 201 of 1935. - 
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was appointed and on 3rd September, 1934, he was directed to take possession 
of the insolvents’ property. In the meantime the executing Court had directed 
the attached property to be sold and the sale was fixed for the 26th September, 
1934. On that date the interim receiver and one of the insolvent judgment- 
debtors presented to the executing Court an application under S. 52, 
Provincial Insolvency Act, but the Judge refused to stop the sale as prayed 
for, though he directed that the sale proceeds should be paid to the Official 
Receiver. The sale having been held a third party purchased the property» 
and later on the receiver and the insolvent judgment-debtor applied to the 
executing Court that the sale should be set aside. The lower Court set aside 
the sale declaring it to be null and void. 

Held in appeal, that the sale ought to have been stayed on the application 
of the interim receiver, and that the order of the executing Court refusing 
to do so was wrong. 

Sivasami Odayar v. Subramania Aiyar, (1931) 62 M.L.J. 68: LL.R. 55 
Mad. 316, relied on. : 

Subramania Aiyar v. The Official Receiver, Tanjore, (1925) 50 M.L.J. 665, 
disapproved. 

Held however, that the sale held in pursuance of the wrong order was 
not void but conferred a good title on the purchaser who took it in good 
faith. A purchase made on the faith of the Court’s order would negative 
any inference of bad faith, which knowledge of the debtor’s insolvency 
standing alone might possibly justify. 

Ramanatha v. Vijayaraghavaiu, A.I.R. 1927 Mad. 983, relied on. 

Obiter dictum in Sivaswami Odyar v. Subramabia Aiyar, (1931) 62 M.L.J. 
68: I.L.R. 55 Mad. 316, not followed. ` 

Anantharama Aiyar Kuttimal v. Kovilamma (1916) 30 M.L.J. 611 dis- 
sentcd from. 

The word “receiver” in S. 52, Provincial Insolvency Act, 1920, includes 
not merely a receiver appointed after adjudication but also an interim 
receiver. 

. Observations to the contrary in Mulla’s Law of Insolvency 1930 Ed. at 
p. 425, disapproved. 
Appeal Against Order No. 37 of 1935 converted into a 


Civil Revision Petition and numbered as Civil Revision 
Petition No. 380 of 1936, and Appeal Against Order No. 201 
1935. Petition under S. 115 of Act V of 1908 and S. 107 
of the Government of India Act, praying the High Court to 
revise the order of the Court of the Subordinate Judge of 
Trichinopoly dated 26th September, 1934 and made in E. A. 
No. 668 of 1934 in E. P. No. 44 of 1934 in O. S. No. 120 of 
1932. 

M. S. Vaidyanatha Aiyar and K. Soundararajan for 
appellants in A.A.O. No. 37 of 1935. 

T. R. Srinivasan and R. Desikan for respondents in A.A. 
O. No. 37 of 1935. 

K. Bashyam Aiyangar and T. R. Srinivasan for appellant 
in A.A.O. No. 201 of 1935. 

M.S. Vaidyanatha Aiyar for Soa in A.A.O. No. 
201 of 1935. 
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The Court delivered the following 


Jupements. Venkatasubba Rao, J.—These appeals raise 
a question of some importance as to the scope and effect of 
Ss. 51 and 52 of the Provincial Insolvency Act. The facts 
may be briefly stated. The decree in question was obtained 


on 7th March, 1933, and the property was attached in due 


course. Subsequently on 11th August, 1934, the judgment- 
debtors presented a petition for being adjudicated insolvents. 
An interim receiver was appointed and on 3rd September, 
1934, he was directed to take possession of the insolvents’ 
property. In the meantime the executing Court had directed 
the attached property to be sold. The date fixed for sale was 
26th September, 1934. On that date the interim receiver and 
one of the insolvent judgment-debtors presented to the executing 
Court an application under S. 52, which, though strictly not in 
conformity with that section, we are prepared to treat as 
falling within it. On the 26th September, 1934, the learned 
Subordinate Judge (Mr. Krishna Nambiyar) made an order 
refusing to stop the sale but directing that the sale proceeds 
should be paid to the Official Receiver. A sale was accordingly 
held and a third party that is a stranger to the suit purchased 
the property. On the 25th October, 1934, the same two persons 
(the receiver and the insolvent judgment-debtor) applied to 
the executing Court that the sale should be set aside. The 
application purports to be under S. 151 and O. 21, r. 90, Civil 
Procedure Code. That was heard by Mr. R. Rangaswami 
Aiyangar who, holding that his predecessor had acted in viola- 
tion of S. 52, set aside the sale, declaring it to be null and 
void. In the view he took, he considered it unnecessary to go 
into the question of material irregularity under O. 21, r. 90. 


There are various sections in the Provincial Insolvency 
Act which affect or control the legal remedies of a creditor 
against the property or person of the debtor. An insolveney 
proceeding, it is hardly necessary to observe, commences with 
the presentation of a petition (S. 7). The second stage is 
reached when the petition is admitted, although from its 
presentation to its admission it is but a short step (S. 18). 
After the admission a date is fixed for the hearing of the 
petition S. 19 (1) and the Court may on such hearing either 
dismiss the petition or make an order of adjudication, which 
marks the third stage. (S. 27). 
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When the Court makes an order admitting the petition 
an interim receiver may be appointed, in whom, however, the 
property does not vest but whose powers are those conferred 
on a receiver under the Civil Procedure Code, (S.20). But 
when an order of adjudication is made, the insolvent’s property 
immediately vests in the Court or in a receiver (S. 28). The 
Court may appoint a receiver either at the time of the order 
of adjudication or at any time afterwards. (S. 56). If there 
is an interval between the order of adjudication and the appoint- 
ment of receiver, the property first vests in the Court and when 
a receiver is appointed, it thereupon vests in him. (S. 56). 


As regards the effect of the orders made in insolvency on 
the creditor’s remedies, there are two distinct sets of sections; 
first, Ss. 28 and 29 dealing with the effect of the order of 
adjudication and secondly, Ss. 51 and 52 dealing with the 
effect of an order admitting the petition, The distinction 
between these two sets of provisions it is essential to bear in 
mind, The effect of S. 28 is, when an order of adjudication 
has been made, to take away the right of a creditor to proceed 
against the insolvent’s property or to commence any suit or 
other legal proceeding against him except with the leave of the 
Court and subject to such terms as it may impose. S. 29 
relates to pending suits or other proceedings and provides that 
the Court shall, on proof that an order of adjydication has 
been made, either stay the proceedings or allow them to 
‘continue on such terms as it may impose. Now turning to the 
second group, under S. 52 the point of time material is not the 
date of the order of adjudication but the date of the admission 
of the insolvency petition. The executing Court, it provides, 
shall, if two conditions are satisfied, direct the insolvent’s 
property, if in its possesssion, to be delivered to the receiver. 
Those conditions are (7) execution has issued against the 
property but before its sale, notice is given to the Court that 
an insolvency petition has been admitted and (ii) an applica- 
tion is made to the executing Court for delivery of the property 
to the receiver. The point of difference to note is, that whereas 
under S. 29, on mere proof that an order of adjudication has 
been made, the executing Court’s power is checked, under S. 52 
no such result automatically follows from the mere fact that 
notice of the admission of an insolvency petition has been 
given to the Court; for, in the latter case, coupled with that 
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fact there must be an application to the Court for delivery. 
That the Legislature intended this difference there can be no 
doubt, for the order of adjudication is sometimes along way 
off from the admission of the insolvency petition. I am not 
prepared to agree with Mulla who, after referring to the two 
conditions mentioned above, observes in his valuable work: 

“ It does not, however, follow that if no such application is made, the 
Court executing the decree can sell the property even if it had such notice as 
is mentioned above.” 

(Mulla’s Law of Insolvency, 1930 Edn., P. 425, Para- 
graph 604). 


The learned author’s ee is opposed to the plain 
wording of the section which says that the Court shall “on 
application” direct the property to be delivered. Then comes 
S. 51 which, unlike Ss. 28, 29 and 52, deals not with procedure 
but with substantive rights. It enacts that an execution-credi- 
tor is not entitled to the benefit of the execution against the 
receiver unless the assets are realised before the admission of 
the petition. The material date under this provision of law, 
it must be observed, is the date not of the insolvent’s adjudi- 
cation, but of the admission of the insolvency petition. I may 
in passing remark, that under the Provincial Insolvency Act 
of 1907 which the Act in question has replaced, under both the. 
sections corresponding to the present Ss. 51 and 52, the point 
of time material was the date of the order of adjudication and 
not, as under the present Act, the date of the admission of the . 
insolvency petition (Ss. 34 and 35 of Act III of 1907). 


I have attempted this analysis of the relevant sections of 
the Act as it will, I believe, lead to a correct understanding of 
the points now raised. Inthe first place, does S. 52 exclude 
an interim receiver on the ground that the insolvent’s property 
does not vest in him? The question has been answered in the 
affirmative in Subramania Aiyar v. The Official Receiver 
Tanjore! but that view has been dissented from in Sivasami 
Odayar v. Subramania Aiyar?. As already observed, depart- 
ing from S. 35 of the old Act, the legislature has substituted, 
for the date of the order of adjudication, the date of the 
admission of the petition, which clearly points to the fact that 


— 





1. (1925) 50 M.L.J. 665. 
-2. (1931) 62 M.L.J. 68: LL.R.-55 Mad. 316. 
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the vesting of the property in the Receiver on adjudication, 
can no longer be treated as a necessary condition precedent. 
Sivasamt Odayar v. Subramania Aiyar! in my opinion, 
therefore, gives effect to the correct principle, and, with res- 
pect, I am unable to agree with the observation of Mulla who 
seems to think that the word “receiver” in S. 52 can only refer 
to a person appointed after A sone The learned author 
observes: 


“ The present section provides for an order directing the property to be 
delivered to the Receiver after the admission of an insolvency petition. It is 
difficult to conceive how such an order can ever be made for no Receiver can 
be appointed until adjudication” (P. 426, Paragraph 605). 


It seems to me, with respect, that this construction does 
not give full effect to the words of the altered section. 

Ihave therefore no hesitation in holding that on the interim 
receiver’s application the sale ought to have been stayed and 
the property delivered to him and that the order of the 26th 
September, 1934 is wrong. The result is that C. M. A. No. 37 
of 1935, which is directed against that order, must be allowed 
but we make no order as to costs. ; 

But that does not bring this matter to an end. As already 
stated, the property has been sold in pursuance of what we 
now hold to be a wrong order and has been purchased by a 
third party. The question is, did the sale, held as it was in 
contravention of the peremptory terms of S. 52, convey or 
not title to the third party purchaser? It is contended for the 
Official Receiver on the strengthof Sivasami Odayar v. Subra- 
mania Atyar! already cited, that the sale held in such circum- 
stances is null and void and the purchaser gets no title under 
it. But the observation in that sense, which no doubt occurs 
in the judgment is an obiter dictum. The sale had been held 
to be valid at a previous stage of the same case, by the Bench 
that decided SubramaniaAiyar v. Official Receiver, Tanjore?. 
The learned Judges therefore could not have been, and were 
not in fact, asked to set aside that sale, though in their opinion 
the decision of the former Bench was wrong. The observation 
therefore to the effect that the sale is absolutely void, is, as I 
have said, obiter. The question has really to be decided with 
reference to S. 51, which has not ben referred to in that judg- 
ment. That section, after saying that an execution creditor is 





1. (1931) 62 M.L.J. 68: I.L.R. 55 Mad. 316. 
2. (1925) 50 M.L.J. 665 at 669. 
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not entitled to the benefit of the execution unless the assets 
are realised by sale or otherwise before the admission of the 
petition, goes on to say in sub-S, 3.: 

“ A person who i good faith purchases the property of a debtor under a 
sale in execution shall in all cases acquire a good title to it against the 
receiver.” 

The sale here contemplated must necessarily be that held 
after the admission of the petition, for, if it be a sale held 
previous to that, the execution creditor would become entitled 
even to the sale proceeds and the property would pass to the 
purchaser, independent of the question of good faith. Sub-S. 3 
therefore means, that although by reason of the sale being held 
after the admission of the petition, the decree-holder gets no 
right to the proceeds, the purchaser in good faith nevertheless, 
acquires a good title to the property. As a matter of construc- 
tion (although this point does not now arise) it would follow 
that even in regard toa sale held after the date of adjudica- 
tion, a bona fide purchaser would under this sub-section be 
protected. This is the view taken, and in my opinion rightly, 
in Ramanatha v. Vijayaraghavalul. 


The further question then remains, .was the purchase made 
in good faith? It has been contended for the Official Receiver 
that no purchaser having knowledge of the debtor’s insolvency 
can ever be treated as acting in good faith within the meaning 
of this section. For this position the learned Counsel relies 
upon Anantharama Aiyar v. Kuttimalu Kovilamma? but I must 
most respectfully dissent from it. I think it is unnecessary to 
enquire whether or not the purchaser here had notice of the 
debtor’s insolvency; for, granting that he had notice, could it 
be said that there was want of good faith on his part when he 
purchased the property at a sale sanctioned by the Court? Let 
us look at the facts. The executing Court, though the fact of 
the insolvency was brought to its notice, refused to stay the 
sale, presumably on the ground that S. 52 was not applicable 
that being the view of even a Bench of this Court although it 
was subsequently dissented from. Why should the purchaser 
be expected to doubt the correctness of the Court’s order? A 
purchase made on the faith of a Court’s order would negative 
any inference of bad faith which knowledge of the debtor’s 

2. (1916) 30 M.L.J. 611. 
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insolvency standing alone, might possibly justify. Raghunath 
Das v. Sundar Das Khatrit on which the learned Counsel 
relies, does not militate against this view. There, after the 
attachment of the judgment debtor’s property had been effect- 
ed, he was adjudged an insolvent under the Indian Insolvency 
Act, 1848 and his estate vested in the Official Assignee. 
The property was then sold in execution, no notice under 
©.21, r. 22 Civil Procedure Code, having been served on 


the Official Assignee. It was held by the Privy Council that- 


the sale was null and void. In the Indian Insolvency Act, there 
was no provision corresponding to that contained in S. 51 (3) 
and that being so, I have no hesitation in holding that the 
Privy Council ruling does not apply. S.51 (3) is modelled, 
as is pointed out by Mulla (see p. 167, paragraph 253), upon 
S. 46 (3) of the Bankruptcy Act, 1883 (now Bankruptcy Act, 
1914, S. 40 (3). True, after the property passes to and vests 
in the judgment debtor’s representative, it would be wrong to 
allow the sale to proceed without obtaining an order binding 
upon him under O. 21, r. 22 and a sale so held would be a 
nullity. But the special provision in the Insolvency Act enact- 
ed for the protectiou of bona fide purchasers must have the 
effect of overriding the general provision contained in the 
Code of Procedure; for, O. 21, r. 22 is not confined toa 
Receiver in Insolvency in whom the property vests, but extends 
to every kind of legal representative. Therefore the decision 
of the Judicial Committee is inapplicable. 


Lastly, it is necessary, however, to point out that what the 
‘section demands is good faith; the existence of it or the want 
of it may be proved in diverse ways. Because it has been 
held that knowledge on the purchaser’s part of the debtor’s 
insolvency, does not in the circumstances, amount to absence 
of good faith, it does not necessarily follow that all enquiry 
into the question whether the purchaser acted in good. faith or 
not, is to be excluded. Any collusion or fraud may vitiate the 
sale. Further, another important point must be borne in mind, 
that S. 51 (3) is of wider range than O. 21, r. 90, Civil 
Procedure Code. For one thing, it is unnecessary to prove 
substantial injury under the former section. 


1, (1914) 27. M.L:J. 150: L.R. 41 LA. 251: LL.R. 42 Cal. 72. (P.C.), 
23 
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That being so, the lower Court must be directed to dispose 
of the petition to set aside the sale (E. A. No. 769 of 1934) 
in the light of these remarks. 

In the result, the lower Court’s order is reversed, C.M.A. 
201 of 1935 is allowed with costs and the petition to set aside 
the sale is remanded for being disposed of as aforesaid. 

In conclusion, I wish to point out that a preliminary 
objection was taken that C.M.A. 37 of 1935 was incompetent. 
We intimated that we did not propose to decide that matter as 
we were prepared, if necessary, to allow the appeal to be con- 
verted into a revision petition. 

Cornish, J—I agree. The difficulty presented by S. 52 to 
the construction of S. 51 is due to the circumstances that the 
former section as aresult of the amendment made by the 
present Act is out of place where it stands. It does not belong 
to the chapter of the Act relating to the “effect of insolvency 
on antecedent transactions”. It relates to the stage prior to in- 
solvency, where the insolvency petition has been admitted. It 
therefore belongs more properly to the provisions of the Act 
dealing with that particular stage when upon the admission of 
the petition an interim receiver, is appointed to take charge of 
the debtor’s property. The interim receiver is simply the 
officer of the Court appointed for this purpose and he stands in 
the same position of a receiver appointed under O. 40 of the 
Civil Procedure Code. S. 52 enables him to get possession of 
property of the debtor which is subject to attachment; and it 
is clear from the language of the section, as well as from 
authority, that when application is made to it the executing 
Court is bound to direct the property of the debtor in the 
custody of the Court. to be delivered to the Receiver. It 
follows asa necessary implication that the Court is likewise 
bound to stay the execution sale; otherwise the peremp- 
tory provision of the section will be defeated. I do not think, 
however, that the executing Courts’ defiance of S. 52 has 
the effect of making the sale in execution a nullity. It 
seems to me that the opinion given in Sivasami Odayar v. 
Subramania Aiyar! that an auction purchaser can get no title 
under such a sale against the Official Receiver, who subsequent- 
ly comes upon the scene after adjudication, goes too far: 
S. 52 does not say that a sale held in contravention of its pro- 





t.: (1931),62 M.L.J. 68: I.L.R. 55 Mad. 316. . ` 
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visions shall be void or voidable.’ So that there is nothing in 


the section which qualifies the very emphatic language of S. 51 


(3). | 

Section 51 contemplates an execution sale of a debtor’s 
property after the admission of his insolvency petition. The 
only result so far as the executing creditor is concerned is 
that if the sale takes place after admission of the petition the 
sale proceeds go to the receiver for the benefit of the creditors 
generally. But the sale confers title on the purchaser in good 
faith, Sub-S. (1) of S. 51 is concerned with the assets of 
the debtor realised by execution sale, and it provides that no 
person shall be entitled to the benefit of the execution against 
the Receiver except in respect of assets realised in the course 
of the execution by sale or otherwise before the date of the 
admission of the petition. But Sub-S. (3) is concerned with the 
purchaser at an execution sale, and says that a person who in 
good faith purchases the property of.a debtor under a sale in 
execution shall in all cases acquire a good title to it against the 
Receiver. I think that the plain meaning of this is that in 
every case of execution sale of a debtor’s property, whether 
before or after admission of the insolvency petition, the bona 
fide purchaser acquires a title to the property which holds good 
against the Official Receiver. In other words, the right which 
the Official Receiver gets by relation back from the order of 
adjudication to have vested in him all the property which 
the debtor had at the date of the insolveney petition will not 
„prevail against the purchaser in good faith at an execution 
sale prior to the adjudication. . This was the rule under 
‘S. 34 of the Act III of 1907 (Din Dayal v. Gur Saran Lali) 
and I think it is equally the rule upon the construction of 
S. 51 (3) of the present Provincial Insolvency Act. There 
is this reason for the rule in favour of the bona fide. pur- 
chaser that, as observed by their Lordships of the Judicial 
Committee in Malkarjun Bin Shidramappa Pasare v. Narhari 
Bai Shivappa? strangers to a suit are justified in believing that 
the Court has done that which it ought to do, and no purchaser 
at a Court sale would be safe if he was bound to inquire into 
the accuracy of the Court’s conduct of its own business. I 
agree with the order proposed by my brother. ` l 
= B.V.V. “ed Appeals allowed. 
i 1. (1920) I.L.R; 42 All. 336. > 

"(1900) 10 M.L.J. 368: 27 I.A. 216: 25 Bom. 337 (P. ©). 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT:—Mr. Justice Burn anp Mr. Justice K. S. 
Menon. 


Jagadisan Pillai .. Appellant* (Petitioner) 


U. 


Narayanan Chettiar and others .. Respondents (Respon- 
f dents 1 & 3 to 6). 


Limitation Act (IX of 1908) Art. 182—Assignee decree-holder applying 
for recognition and execution in 1923—Fresh application for execution in 1926 
and dismissal owing to default—Execution application filed in 1932—Delay 
and laches due tu decree-holder’s negligence—A pplication barred withaut 
anything inthe seeree itself to prevent execution. 

An assignee decree-holder put in his application for recognition and 
execution against the judgment-debtor in 1923. The petition was dismissed 
for non-payment of batta. Meanwhile the debtor became an insolvent and 
during the insolvency proceedings the decree-holder without leave of the 
Insolvency Court filed another execution petition in 1926 which was also 
dismissed for want of a payment of batta. The judgment-debtor obtained 


.discharge in the insolvency proceedings and the decree-holder again filed an 


execution application in 1932. Since the last petition was presented after many 
years from the date of dismissal of the previous petition, the question arose 
whether the petition was barred by Limitation Act Art. 182. It was contended 
by the decree-holder that since the order of Court in 1926 exon erating the 
second defendant in the suit was in force he could not execute the decree 
and hence only after the cancellation of the order of exoneration in 1933 he 
could take out execution which would mean he was within three years from 
the last application. 

Held, as there was nothing in the decree itself which could prevent the 
decree-holder from applying for execution, the cases in Rungiah Gounden 
& Cov. Nanjappa Row, (1903) 13 M.L.J. 412: LL.R. 26 Mad. 780; Ramineeds 
Venkata Appa Rao v. Lakkoju China Ayyanna, (1906) 17 M.L.J. 194: LL.R. 


-30 Mad. 209; Rameshvar Singh v. Homeshvar Singh, (1920) L.R. 48 I.A. 17: 


40 M.L.J. 1 (P.C.) and Mangamma Nayakaralu ý. Ramadasappa (1924) 48 M. 
L.J. 563, would not support him. In the present case the decree-holder could 
have applied for execution at any time after 1924 and the delay from 1924 to 
1932 was his own delay entirely. Hence the application of 1932 would be 
clearly barred by limitation under Art. 182 Limitation Act. 


Appeals against the Orders of the Court of the Subordi- 
nate Judge of Trichinopoly dated 14th August, 1933, and 


made in E. P. No. 380 of 1932 and E. A. No. 636 of 1932 
respectively in O. S. No. 13 of 1933. 


S. Srinivasa Atyangar and T. S. Vaidyanatha Aiyar for 
appellant in C. M. A. No. 463 of 1933. 





* A, A. O. Nos. 463 and 484 of 1933. Ist November, 1935. 
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The Advocate-General (Sir A. Krishnaswami Aiyar), 
Watrap S. Subramania Aiyar and T. P. Gopalakrishna Aiyar 
for respondents in C. M. A. No. 463 of 1933. 

Watrap S. Subramania Alyar and T. P. Gopalakrishna 
Aiyar for appellant in C. M. A. No. 484 of 1933. 

T. S. Vaidyanatha Aiyar for respondent in do. 

The Judgment of the Court was delivered by 

Burn, J.—These appeals raise a question of limitation. 
The appellant in C. M. A. No. 463 of 1933 is the holder by 
assignment of the decree in O. S. No. 13 of 1923 on the file 
of the Sub-Court of Trichinopoly. That suit was filed by the 
Imperial Bank of India against two defendants Narayan 
Chettiar and Vadivelam Pillai. A decree was passed in favour 
of the Bank by which the plaintiff was to proceed in the first 
instance against the first defendant and then against both the 
defendants if necessary. The Imperial Bank of India as the 
decree-holder filed E. P. No. 126 of 1923 praying for the 
arrest of the first defendant. Ina later E. P. No. 157 of 1923 
filed on the 13th August, 1923 the Bank applied for attach- 
ment of the moveables of the second defendant and an order 
for attachment was made but this petition was not pressed. 

The present appellant is the sister’s son of the second 
defendant and he filed E. P. No. 201 of 1923 for recognition 
of the assignment to him of the decree and for the arrest of 
both the defendants. This was contested by the first defendant 
who alleged that the petitioner was only a benamidar for the 
second defendant. It was not objected to by the second 
defendant and on 17th March, 1924, the Court recognised the 
assignment and ordered the arrest of both the defendants. The 
petition however was dismissed for non-payment of batta on 
28th March, 1924. On the 29th of July, 1924, the first defen- 
dant Narayanan Chettiar filed an insolvency petition in the 
District Court of Ramnad and was adjudicated insolvent 
. Shortly afterwards. During the pendency of these insolvency 
proceedings, the assignee decree-holder without the leave of 
the Insolvency Court put in E. P. No. 236 of 1926 on the 29th 
September, 1926, in which he prayed for the arrest of the first 
defendant. After notice to the first defendant an order was 
passed for his arrest on 29th November, 1926, but no batta 
was paid and this was dismissed on 21st November, 1926. The 
first defendant obtained an order of discharge in insolvency on 
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13th December, 1930, and the Execution Petition with which 
this appeal is concerned was filed on the 31st August, 1932. 
In this petition the assignee-decree-holder prays for exeution 
against the assets of the second defendant, Vadivelam Pillai, 
now deceased in the hands of his legal representatives— 
respondents 2 to 5 herein. 

Since this petition was presented nearly six years after 
the order dated 21st December, 1926, dismissing E. P. No. 236 
of 1926 it was incumbent upon the petitioner to show that 
the application was not barred by limitation. He alleged 
several reasons why the petition was not barred. He claimed 
that on 5th September, 1929, the first defendant had sent him 
a letter acknowledging his debt. He alleged also that in the 
insolvency petition the first defendant had acknowledged his 
liability under the decree. Therefore he said that the petition 
was not barred by limitation and he referred to Ss. 19 and 20 

and Art. 182 of the Limitation Act. 

The objections on behalf of the respondents were based on 
several grounds. It was contended for the respondents that, 
the insolvency proceedings could not save limitation. It was 
also alleged that the letter of the 5th September, 1929, was a 
forgery and that the second defendant’s legal representatives 
could not be bound by it. It was also alleged that the second 
defendant had never acknowledged such a debt at any time. 
It was also said that Ss. 19 and 20 of the Limitation Act had 
no application to that execution application and.so it was 
barred by limitation. 

A further ground of some importance alleged in the 
counter of the respondents was that the assignee-decree-holder 
himself when he filed E. P. No. 236 of 1926 on the 29th 
September, 1926, put in a Memorandum exonerating the second 
defendant from liability under the: decree. In pursuance of 
this it was alleged that the Court on the 30th September, 1926, 
had passed an order “recorded as prayed for”. Therefore _ 
the respondents contended that the petitioner could not have l 
any remedy against them. 

The assignee-decree-holder on becoming aware of the 
statements made by the respondents in the counter alleged that 
the Memorandum said to have been filed in Court on 29th: 
September, 1926, was a forgery, that he never exonerated the. 
second defendant from liability under the decree at all and he 
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prayed that he should be allowed to execute the decree against 
the second defendant’s legal representatives ignoring, or if 
necessary setting aside, the Court’s order dated 30th September, 
1926. . This was E. A. No. 636 of 1932 which is the subject 


matter of C. M. A. No. 484 of 1933. Upon the Execution 


Petitlon the learned Subordinate Judge has found that it was 
barred by limitation and on E. A. No. 636 of 1932 he has 
found that the Memorandum dated 29th September, 1926, was 
a forgery and that the order dated 30th September, 1926, 
should be set aside, and he has set aside that order occordingly, 
and the respondents have preferred C. M. A. No. 484 of 1933 
from that order. 

Mr. S. Srinivasa Iyengar on behalf of the appellant prac- 
tically abandoned all the contentions on the point of limitation 


which had been raised on behalf of the decree-holder before the ` 


learned Subordinate Judge. But he did attempt to contend 
that E. P. No. 236 of 1926 was a petition in accordance with 
law, although it had been filed after the institution of the 
insolvency proceedings against the first defendant and without 
the leave of the Insolvency Court. This is clearly contrary to 
S. 28 (2) of the Provincial Insolvency Act and the decision in 
- Swami Kotayya v. Venkata Ranga Raol is quite clearly to the 
effect that the execution petition cannot be filed without the 
leave of the Insolvency Court against a person whose property 


has vested in the Official Receiver appointed by the Insolvency. 


Court. It is therefore clear that E. P. No. 236 of 1926 
cannot be said to be an application’ in accordance with law. If 
E. P. No. 236 of 1926 is disregarded the last order passed on 
an execution petition properly presented in accordance with 
law was the order passed on the 28th March, 1924, and E. P. 
No. 380 of 1932 which was not filed until 31st August, 1932, 
is long barred by limitation if Art. 182 is applicable. Mr. Sri- 
nivasa Iyengar has therefore as we have already said, prac- 
tically abandoned all the contentions raised before the Lower 
Court and he now seeks to contend that the proper Article 
applicable is Art. 181 and not Art. 182 of the Limitation Act. 
For this purpose he relied upon the Memorandum dated 29th 
September, 1926, and the Court’s order dated 30th September, 
1926. His case is that so long as the order dated 30th September, 
1926, was in force it was impossible for the decree-holder 
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to execute the decree as against the second defendant and 
therefore he is entitled to a period of three years from the 
date on which that obstacle to execution was removed. 
Actully the learned Subordinate Judge passed his order cancel- 
ling the order of 30th September, 1926, only on 14th August, 
1933. In support of this contention Mr. S. Sreenivasa’ 
Iyengar relies upon the case of Rungiah Goundan & Co. v. 
Nunjappa Rowt and also Ramineedi Venkata Appa Rao v. 
Lakkoju China Ayyanna2 He refers also to the Privy 
Council in Rameswar Singh v. Homeshwar Singh’ anda 
decision of a Bench of this Court in Mangamma Nayakuralu 
v. Ramadasappat. Mr. S. Sreenivasa Aiyangar also men- 
tioned the case of Chattar Singh v. Kamal Singh but we 
are unable to understand how that could have any appli- 
cation since it is not alleged by any party in this case that the 
execution of the decree has at any time been stayed by an 
injunction or an order. The other four cases also so far as 
we can see do not support Mr. S. Sreenivasa Aiyangar’s 
contention. The case reported in Rangiah Goundan & Co., v. 
Nunjappa Row: was a case in which on the date of the decree 
the decree was not executable at all. Therefore it was held 
that Art. 179, corresponding to the present Art. 182 was not 
applicable but Art. 178, now Art. 181, was applicable, the 
period of limitation being three years from the date on which 
the decree-holder got a right to execute the decree.. The case 
in. Ramaneedi Venkata Appa Rao v. Lakkoju China Ayyanna® 
is somewhat similar. That was a case in which a sale held in 
execution of a mortgage decree was set aside and the auction- 
purchaser was given an order for refund of the purchase 
money. It was held there that after the sale when the decree- 
holder was in possession of the purchase-money he could not 
proceed with the execution of the decree but that when he was 
ordered to refund that purchase-money after the sale had been 
set aside, he got a right to execute the decree and could do so 
at any time within three years from the date of the order for 
refund of the purchase-money. The Privy Council case 


1, (1903) 13 M.L.J. 412: I.L.R. 26 Mad. 780. 
2. (1906) 17 M.L.J. 194: LL.R. 30 Mad. 209. 
, 3. (1920) 40 M.L.J. 1: L.R. 48 I.A. 17 (P.C.). 
4. (1924) 48 M.L.J. 563. 5. (1926) I.L.R. 49 All. 276 (F.B.). 
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reported in Rameshwar Singh v. Homeshwar Singh! was ano- 
ther case in which on the date of the decree it was not capable 
of being enforced and their Lordships held that the period of 
Limitation was three years under Art. 181 from the date on 
which the decree became enforceable. The case reported in 
Mangamma Nayakuralu v. Ramdasappa? is similar to the case 
in Ramaneedi Venkata Appa Rao v. Lakkoju China Ayyanna’. 
The principle of these cases is apparently that when the decree 
on the date on which it is passed cannot be executed, 
but becomes executable on a later date, the decree-holder has 
three years from date on which it becomes executable, Art. 181 
being applied. But it is important to notice that in these cases 
no question arose as to the laches or delay on the part of the 
decree-holder and no such question could arise in these cases. 
That this is important is indicated by their Lordships of the 
Privy Council in Rameshwar Singh v. Homeshvar Singh. At 
page 6 their Lordships expressed themselves as follows :— 


“They are of opinion that, in order to make the provision of the Limita- 
tion Act apply, the decree sought to be enforced must have been in such a 
form as to render it capable in the circumstances of being enforced. A 
decree so limited in its scope as that of the 27th July, 1906, under consideration 
cannot, in their opinion, be regarded as being thus capable of execution. 
Under that decree Ekradeshvar was not made personally liable, nor did it 
extend to any portion of the estate of Janeshwar which was not in his hands. 
None of the estate came to his hands until after the decision of the Board in 
1914. As to the ability of the appellant to have applied to enforce his claim 
when in August, 1908, the Subordinate Judge decided that Ekradeshvar was 
entitled to recover possession against the widow, itis enough to point out 
that the High Court at Calcutta promptly stayed execution of this decision, 
and later on reversed it. Neither can their Lordships accede to an argument 
put forward by Counsel for the Respondents that the decree against Ekra- 
deshvar could be treated as a decree against the estate of Janesvar, still less 
as one against that estate though notin the hands of Ekradeshvar. Their 
Lordships think that the appellant has not been shown to have been responsi- 
ble for the delay which has taken place in giving effect to his title, which did 
not become complete until after the decision of this Board in 1914. They 
are of opinion that when the Limitation Act of 1908 prescribes three years 
from the date of a decree or order as the period within which it must be 
enforced, the language, read with its context, refers only, as they have 
already indicated, to an order or decree made in sucha form as to render it 
capable in the circumstances of being enforced.” 


This point is emphasised by Wallace, J., in Mangamma 
Nayakuralu v. Ramdasappa?. Referring to the Privy.Council 





1. (1920) 40 M.L.J. 1: L.R. 481A. 17 (P.C.). 
2. (1924) 48 M.L.J. 562. 
3. (1906) 17 M.L.J. 194: LL.R. 30 Mad. 209. 
24 
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case in Rameshwar Singh v. Homeshwar Singhi Wallace, Js 
points out: 
“Part of the circumstances which their Lordships considered relevant in 


that case was whether or not the decree-holder was responsible for the delay 
which had taken place in giving effect to his title, that i is, his right to execute.” 


In the case which we are now considering there was 
nothing in the decree itself which could prevent the decree- 
holder from applying for execution and for this reason the 
cases relied upon by Mr. Srinivasa Aiyangar did not assist 
him. These are all cases where the decree-holder could not 
apply for execution at all. In the present case he could have 
applied for execution at any time after March, 1924 and the 
delay from March, 1924 to August, 1932, was his own delay 
entirely. The delay was due to his own negligence or laches 
and not to any defect in the decree or to any circumstances 
connected with the decree which prevented him from putting 
in, an application for execution. For this reason it seems to 
us that the application put in August, 1932, was very clearly, 
barred by limitation and that it is not permissible for the 
decree-holder to rely upon the order of 30th September, 1926, 
as giving him any fresh starting point for limitation. We are 
clearly of opinion that Art. 182 applies and that the decision 
of the learned Subordinate Judge is correct. C.M.A. No. 463 
of 1933 must therefore be dismissed with costs. 


With regard to C.M.A. No. 484 of 1933, the learned 
Advocate-General has discussed at some length the fact 
whether the memorandum Ex. H, filed on 29th September, 
1926, was a forgery or was genuine. There are several points 
in favour of its genuineness. It was filed undoubtedly along 
with the execution petition and it appears to have been signed 
by the Vakil who signed the execution petition. Unfortunately 
that:Vakil is now dead but nobody has questioned the genuine- 
ness of his signature. The case of the decree-holder appa- 
tently is that the forger deceived the Vakil. It is not easy, 
as the learned Advocate-General points’ out, to understand how 
this could have been done. It is also pointed out by the 
learned Advocate-General that in 1925 when a partition was 
made in the family of the assignee-decree-holder this decree 
debt was not mentioned although the assignee- -decree-holder 
says that in the partition it fell to his share. These are impor- 

1. (1920) 40 M.L.J..1; L. R. 481A. 17 (P.C.). 
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tant points. But we are not prepared to say on a consideration 
of all the evidence that the’ finding of the learned Subordinate 
Judge on this point is certainly wrong. It was found by the 
learned Subordinate Judge in 1924 that the assignment of the 
decree to the present execution petitioner was not made 
benami for the second defendant Vide Ex. B. 


= There-has not been in this case any further attempt to 
prove that the assignment was benami. There are suspicious 
alterations in Ex. H and in the execution petition itself. And 
as the learned Subordinate Judge points out it is very difficult 
to understand why any such memoradum as Ex. H should 
have been necessary at all. Ifthe respondents’ first witness is 
telling the truth when he says that the vakil was asked to 
report to the Court that no relief was claimed against the 
second defendant, there is no reason whatever why this should 
not have been mentioned in the execution petition itself. If 
R.W. Tis to be believed the vakil, when he prepared the execu- 


tion petition praying for the arrest of both the defendants, 


was not acting in accordance with the decree-holder’s instruc- 
tions. On the whole therefore, we are not satisfied as we have 
said, that the learned Subordinate Judge’s finding on this point 
is wrong. Therefore C.M.A. No. 484 of 1933 is also dismissed 
with costs. 
K. C. Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
Nagarathna Mudaliar .. Appellant* (first Defendant) 
v. 
Sami Pillai and another .. Respondents (Plaintif and se- 
cond Defendant). 





Easement—Right of draining water brought for irrigation purposes on. 


the higher land into the lower—Usage for over 30 years—Whether drain of 
water for irrigation purposes could be included in the customary rights of 
easemeni—W hether doctrine of lost grant could be invoked in aid of custom 
—Whether aryotwari holder could give a grant of easement right. 


The plaintiff sued the defendant for a declaration that he was entitled - 


to discharge not only rain water but also water utilised for irrigation pur- 
poses brought on his land from adjoining irrigation channel, into the land of 
the defendant and for aninjunction restraining the defendant from causing 
obstruction to the flow. The plaintiff’s case was that from a long time water 
used to be drained through defendant’s lands, that defendant who had pur- 
chased recently the land began to obstruct the flow which had been enjoyed 
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from time immemorial, that though originally the lands were rain-fed, since; 
1891 they had become ordinary irrigated wet lands by an arrangement with 
the owners of the neighbouring village and that for nearly over a period of 
30 years up to the date of obstruction in 1923 he had been irrigating the said 
lands and discharging the water through the defendants land. The defence 
was that plaintiff never had any such right. But the lower appellate Court 
found that from 1891 to 1923 all the water from the plaintiff’s land both rain 
water as well as water brought on for irrigation purposes was being sent 
down through the lands of the first defendant openly and without interrup- 
tion. It was also of opinion that the right of easement as claimed by plaintiff 
was proved and that the enjoyment for 30 years gave rise to an easement. 

On the contention that (1) though plaintiff might have a natural right to 
drain rain water which fell on his land he had no right to discharge water 
brought on to his land for irrigation purposes, (2) the inference of a custo- 
mary right by user for 30 years should not have been drawn as no lost grant. 
or custom was pleaded in the plaint and in the absence of such pleading it 
would be practically making out a new case for the plaintiff and (3) that 
such a customary right based on lost grant could not in law be inferred 
having regard to the fact that the lands in suit were ryotwari lands, 

Held, (1) that if for a sufficiently long time water brought on to the 
upper land by artificial means for agricultural purposes was allowed to pass. 
without interruption by the proprietor of the lower land into it, one could 
easily infer a custom and that the customary conditions of the locality 
required such user. The doctrine of lost grant could be invoked in aid of 
the inference of such a custom. 

Kasia Pillai v. Kumaraswami Pillai, (1928) 56 M.L.J. 311: I.L.R. 52 Mad. 
426, relied on. i 

(2) that though no customary right or lost grant was pleaded there were 
the necessary allegations to found such a right. To infer a right of lost 
grant or a claim based on prescription, all that would be necessary was long 
continual and peaceful possession. Where those incidents were found the 
Court would if possible presume a grant of the right in question. 

and (3) THat the estate of a ryotwari proprietor is an estate in the soiF 
and possession is with him though the property may be said to be in the 
Government. He has a sufficient estate to support a grant of an easement. A 
ryotwari holder would be a capable grantor as understood in English law 
for the application of lost grant. 

Derry v. Sanders, (1919) 1 K.B. 223, applied. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvarur in A.S. No. 6 of 1930. preferred against 
the decree of the Court of the District Munsif of Tiruvarur 
in O.S. No. 262 of 1927. 

T.M. Krishnaswami Aiyar and K. Swaminatha Aiyar for 
appellant. 

K. Raja Aiyar and R. Sundaralingam for respondents. 

The Court delivered the following 

JupementT.—The plaintiff is the owner of Survey No. 148: 
and a portion of Survey No. 147 in the village of Amoor. 
The second defendant isthe owner of the rest of Survey No. 
147. The first defendant is the owner of survey No. 158 
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which is adjacent to Survey No. 147, and east of it but situate 
in the village of Overkudi. The suit is for declaration that 
the plaintiff is entitled to discharge not only the rain water but 
also the water utilised for irrigation purposes brought on to 
his land from an adjoining irrigation channel into the land 
of the first defendant through Survey No. 147 and for 
an injunction retraining the first defendant from causing 
obstruction to the flow. 


The plaintiff’s case is that the lands, Survey Nos. 148 and 
147, are high level lands and Survey No. 158 is land ona 
lower level, that from a long time the water which fell on the 
plaintiff’s land always used to be drained through Survey No. 
147, then into Survey No. 158 through a Madai in a bund 
which divided the field of 147 from 158 and then emptied 
itself into what is called Vadigal Odai which finally emptied 
itself into the river Vettar, that the first defendant who pur- 
chased Survey No. 158 recently began to obstruct the flow 
which has been enjoyed from time immemorial, that originally 
the lands were rainfed but subsequently in 1891 they became 
ordinary irrigated wet lands by an arrangement with the 
owners of the neighbouring village Pulangudi to get water 
through their irrigation channel and for nearly over a period 
of 30 years up to the date of obstruction in 1923 he has been 
irrigating the said lands and discharging the water through 
S. No. 158 and there is no other outlet for the. flow. The 
claim as laid in the plaint is as follows. 

From time immemorial the waters in Survey Nos. 148 and 
147 used to drain themselves through the lands of the second 
defendant in the north-eastern portion of Survey No. 147 into 
Survey No. 158 and these waters will ultimately drain them- 
selves through a channel lying between Survey Nos. 158 and 
157 into Vadigal Odai also shown in the plan. This kind of 
drainage has been going on from time immemorial and the 
plaintiff and his predecessors-in-title have been enjoying such 
right of drainage from before the remote memory of man as a 
right continuously and without interruption. The plaintiff and 
his ancestors have thus acquired an easement right to drain 
the waters in Survey Nos. 148 and 147 as above indicated into 
the lands of the defendant. 


Moreover, the geographical configuration of the lands and 
the relative position of the lands is such that the ‘above lands 
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of the plaintiff could not and did not drain themselves in any 
other manner. On the north of the plaintiff’s lands there is 
the poromboké footpath (hayan karai) a very. high embank- 
ment on the west and south of the plaintiff’s lands, the lands 
are higher in level than the plaintiff’s lands. 


The prayer is that it be declared that the plaintiff 
has got an easement right to drain the waters of his 
lands in Survey Nos. 148 and 147 in the village of Amoor 
into survey No. 158 of Overkudi village through the lands 
of the second defendant in the north-eastern portion of survey 
No. 147. 


The defence is that the plaintiff never had any right to 
drain the water in the manner contended for, nor was such 
right exercised as is alleged in the plaint, that the geographical 
configuration is not as alleged by the plaintiff, that he has 
always been draining the water through an escape sluice into 
the Vettar along the north-west of survey No. 148. 

The learned District Munsif dismissed the plaintiff’s suit 
but the learned subordinate Judge gave a decree for the plain- 
tiff. 

The geographical configuration of the land has been 
found to be as described by the plaintiff. Survey Nos. 148 
and 147 are admittedly on a higher level than survey No. 158. 
The general slope of the lands is from west to east. All the 
the said lands are south of the river Vettar and there is a high 
embankment on the north of survey Nos. 148 and 147. The 
western boundary of survey No. 148 is on a higher level. It is 
also found that the water from the plaintiff’s lands drains 
itself eastward into the first defendant’s field and emptied 
itself into the Vadigal odai. The vadigal odai starts from 
survey No. 158-and goes in a northerly direction, joining the 
Vettar in the east after passing through survey Nos. 154 and 
157. Survey Nos. 148 and 147 were till 1891 admittedly 
manavari and they were not irrigated by any irrigation 
channel. In 1891 an agreement was entered into between the 
mirasidars of Poolangudi the adjoining village on the west 
and the predecessors of the plaintiff by which water from 
Poolangudi*channel was taken to’ irrigate the plaint lands. It 
may also be noticed that Poolangudi irrigation channel is 
shown. in the diglot register ‘asan irrigation source for S. 
No..148.. At the time of the agreement with the Poolangudi 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 191 


mirasdars there was no other course for the water to drain 
„itself from the plaint lands than by passing through the village 
of Overkudi. It has also been found by the learned Subordi- 
nate Judge that until 1921 even the drainage waters from the 
fields of Poolangudi passed through the plaint lands in an 
easterly direction and then to'the village of Overkudi to the Jand 
of the first defendant and then emptied itself into the Manjadi 
Odappu, a breach in the Vettar and when that -Odappu was 
closed the Poolangudi mirasdars by approaching the Govern- 
‘ment had a portion of the bund on the northern side of that 
village at the northern extremity of S. 148 and had a sluice 
built for the water to escape through it and it is also found by 
the learned Subordordinate Judge that the drainage water 


from the plaintiff’s lands cannot pass through the sluice which - 


the Poolangudi Mirasdars have provided for themselves as the 
escape lies in a westerly direction. The learned subordinate 
- Judge also found that from 1891 to 1923 all the water on the 
plaintiff’s lands both rain water as well as water brought on 
for irrigation purposes was being sent down through the lands 
of the first defendant openly and without interruption.. On 
these findings the learned subordinte Judge was of opinion 
that the right of easement as claimed by the plaintiff was 
proved. He held that the enjoyment for 30 years gave raise 
to an easement, that the enjoyment had been of right and such 
tights have been generally recognised as customary rights and 
not governed by S. 15 of the Easement Act.” Mr. T. M. 
Krishnaswami Aiyar for the first defendant raised the follow- 
ing contentions: 

(1) Though the plaintiff might have a:.atural tight to drain rain water 


which fell on his land, he had no right to discharge water brought on to his 
land for irrigation purposes; 


(2) The inference of a customary right by user for 30 years should not 
have been drawn as no lost grant or custom was pleaded in the plaint and in 
the absence of such pleading it will be practically making out a new case for 
the plaintiff, 


(3) Sucha customary right based on lost grant cannot in law be inferred 
having regard to the fact that the lands in suit are ryotwari lands. 

It is séttled law that the owner of a land on a higher level 
is entitled to send down water which naturally flows on to his 
land into a lower land whether the said water flows in a 
definite channel or not. It is a natural right inherent in pro- 
perty and as described: by. Lord Waston in J ohn Young & Co. 
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v. The Bankier ‘Distillery. Co1: 
“Tt is an incident of: property arising from the’ relative levels of their 
respective lands and the strata below”. 


This principle is embodied in illustration (i) to S. 7 of the 
Easements Act, which runs thus: 


“The right of every owner of upper land that water naturally rising in, 
or falling on, such land, and not passing in defined channels, shall be allowed 
by the owner of adjacent lower land, to run naturally thereto.” 


This right is not limited to mere rain water falling 


directly on the land or water flowing in a natural stream over 


the land. It has been extended to spring water on the land or 
to water which the proprietor might by operations on the land 
such as sinking a well or opening a fountain might cause the 
water to flow. In Ramasami v. Rasi? the following passage 


-from Kerr on Injunctions was cited to show the extent of the 


right as understood in English law: 


“The owner of land lying ona lower level is subject to the burdenof | 
receiving water which drains naturally or in the course of ordinary agricul- 
tural operations such as by deep ploughing, from land on a higher level.” 


Sadasiva Aiyar, J., in Dorasami Mutrian v. Nambiappa 
Mutryan3 was inclined to extend this right even to water 
brought on to the land for irrigation purposes. He observed: 

_“T think also that evenif the water thatis brought according to the 
custom and usages of the country along irrigation channels upon the land, the - 
right to pass it on to a land of a lower level may be spoken of as a “naturaj 
right” without much violence to language.” 

Of course in this view Phillips, J., did not concur because 
he was of opinion that the words “natural right’’ could not be 
extended to water brought on to the land for irrigation pur- 
poses. The learned Judge’s view is in accordance with the 
principle laid down in the English cases noticed in Sheik 
Hussain Sahib v. Subbayya4. As stated by Lord Waston in 
John Young and Co y. The Bankier Distillery): 

“The lower heritor is under no legal obligation to receive foreign water 
brought to the surface of his neighbour’s property by artificial means.” 

Whether this doctrine should be strictly applied to an 
agricultural country like India is a matter for consideration. In 
fact the observations of Sadasiva Aiyar, J., must be deemed to 
have been made with reference to the conditions of this 
Tea oi ae l a e 

1. (1893) A.C. 691. 
2. (1913) 25 M.L.J. 276: I.L.R. 38 Mad. 149 at 150. 


, 3. (1918) M.W.N. 167. 
4. (1925) 50 M.L.J. 377: LL.R. 49 Mad. 441 (F.B.). 
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country. In. Kasia Pillai v. Kumarasami Pillaiii, Madhavan 
Nair, J., after referring to the dictum of Sadasiva Aiyar, J., 
observed that except! this dictum there is no authority to 
support the view that’ the natural right can be applied to water 
coming on-the upper land’ for agricultural operations. But he 
nevertheless.laid down: 

“It appears to us that in India, the right of an agriculturist to drain off 
into the lower lands the water.brought into his land for ordinary agricultural 


operations is a customary right. He isentitled todo so by custom; other- 
wise, it will be impossible to carry on agricultural operations successfully.” 


Thus Madhavan Nair, J., though he was not inclined to 
support the right as a-natural right,. would do so on the basis 
of custom having regard to tlie conditions of this country. No 
doubt in that case custom was pleaded. But the learned Judge 
enunciated the principle as a matter of general application. In 
my opinion.if for a:sufficiently long time water brought on to 
the upper land by. artifical means, for agricultural purposes is 
allowed to-pass without interruption by the proprietor of the 
lower land into.it one can easily infer a.custom and that the 
customary conditions of. the locality. require such user. The 
doctrine of lost grant can be invoked in aid of the inference 
of such a custom.. An illustration of a case where a custo- 
mary right was.inferred by the application. of the doctrine of 
lost grant is Derry v. Sanders? where a right of way was 
asserted. by one copy-holder: against the land owned by another 
copy-holder both: holding under the same lord of the manor. 
In.that case Bankes, L.J. observed as- follows: 


“In. view of the rule that a legal origin must be presumed, if such an 
origin is-possible, I think that- the length of user inthe Present case of the 
disputed way is-sufficient to found the presumption that the necessary custom 
existed in the manor of Longdon.” 


The principle upon which the doctrine of lost grant is 
based.is explained by Channel, J., in East Stone House Urban 
Council v. Willoughby Brothers Lid3 thus: 


“I should be glad to be able to decide the case by the doctrine commonly 
referred to as that of a lost grant—that is, the rule which says that on long- 
continued user: or possession being’ proved anything requisite to give that 
user and possession a. legal origin ought to be. presumed by the Court. This 
doctrine has long been known to.our law, but in recent times it has been app- 
lied more widely and'to a greater variety of cases than formerly. It is, in 
my-opinion, a most useful doctrine, and enables the Court to avoid interfering 
with user and possession in cases not covered: by: the statutes of prescription 





1: (1928) 56.MiL.J. 311: LL.R. 52 Mad. 426. 
2, (1919) 1° KB. 223, © 3, (1902)'2 K.B:318 at 332, 
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and limitation, though within the mischief these statutes were intended to 
remedy”, : 

To invoke the doctrine of lost grant no length of time is 
necessary. In Chintaman Rao v. Ramchandra Govind! it was 
presumed from user extending over a -period between 1886 
and 1910. In Kunjammal v. Rathinam Pillai? and Muthu 
Goundan v. Anantha Goundon8 20 years user washeld sufficient. 
In Rambhai Dhabai v. Vallabhai Jhaverbhait Shah, J., observed: 


“Tt has been suggested in the course of the argument before us that 
immemorial user’or ancient right cannot be inferred from user extending 
over a period of 35 years, but'no case has been cited to us in which the mini- 
mum limit of time, which would justify the inference as to immemorial user, 
has been laid down. It would appear from the observations in the case of 
Rajrup Koer v. Abul Hossein® that their Lordships did’ not lay any parti- 
cular emphasis upon the number of years so long as it was in excess of 
twenty years”. 

Crump, J., in the same case observed: at P. 1037:. 

“With reference to the ancient user which the District! Judge has held 
established he came to the conclusion that from the evidence in the case, 
which shows an user of at least 35-years as also from the situation of the 
property considered in the light of the plaintiff’s admitted right to use water 
from the well, the inference was that when the weéll'was built, the persons‘ 
using the well, of whom:the plaintiff’s ancestor was admittedly. one, agreed’ 
between themselves that the plaintiff should take the water by the shortest 
route to his land. That appears to me to be a finding of fact and I do not see 
that in-arriving at that finding the learned District: Judge has fallen into an‘ 
error of law”. 

In this case having ki to the plaintiff’s admitted right 
by reason of the situation of the property, to discharge water 
falling on his land on to the land of thë first defendant it- may: 
well be said that when. the plaintiff by reason of the-agreement 
with the Poolangudi: Mirasidars brought. on:the water from'the 
Poolangudi channel foragricultural’ purposes dnd’ let down the’ 
water the first defendant’ s predecessor-in-title agreed that such 
water can be discharged i in accordance with the’ mamool which 
existed in regard to the rain water. The learned Subordinate 
Judge found as a fact user for nearly 30 years. As Crump, J., 
said in the Bombay case, the Subordinate Judge Here i in arriv- 
ing.at this finding, has not fallen into any error of law. 

In this conriection I have'to notice two-main' arguthents of 
Mr. T. M. Krishnaswami Aiyar. One is that there is no- 





1. (1931)'I.L.R. 56 Bom: 82. 
2. (1921) 42 M-L.J. 417: LL.R. 45 Mad: 633. 
3. (1915) 31 I.C. 528. : 4i (1920): I.L.R. 45 Bom. 1027 at 1034 
5. (1880) L.R. 7 T.A: 240: I.L.R. 6 Cal. 394 (P.C.). 
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pleading of any..customary right or a right based on a lost 
grant. I do not agree with him in this view. He has also 
contended that what was alleged in the plaint is only imme- 
morial user which can only mean user to let down rain water 
and not water which in 1891 by arrangement with the neigh- 
bouring land-owners was brought on to the land by artificial 
means. No doubt in so many words lost grant or customary 
user are not mentioned in the plaint. The distinction between 
water brought on to the land by artificial means and water 
naturally falling to the land was also not made. But the 
necessary .allegations to found such a right are there. To 
infer-a doctrine of lost grant or a claim based on prescription 
all that is-necessary to be alleged is long continual and peace- 
ful possession. Where these incidents are found the Court 
will if possible presume a grant of the right in question. 


The contention of Mr. T. M. Krishnaswami Aiyar based 
on the use of the words “time immemorial” as referring only 
to discharge of rain water is again not tenable because you 
cannot give a literal interpretation to the words “time imme- 
morial”. They are words borrowed from English law and as 
explained in Chintamani Rao v. Ramachandra Govind! by 
Tyabji, J. It has a connotation that .obviously cannot be 
applicable to Indian society and circumstances”. It must be 
taken to mean long user from which title may be presumed. 


The other argument of Mr. T. M. Krishnaswami Aiyar 
based on the fact that the land is ryotwari land requires some 
notice. His argument is that all the lands are held under the 
Government, a common landlord, and no title by prescription 
or lost grant can be acquired by one tenant against another as 
prescription or lost grant presupposes grant by an owner in 
fee and an acquisition by an owner in fee. He relied very 
strongly for this proposition on Wheaton v. Maple & Co.,? 
Kilgour v. Gaddes3 and also Chinnasami Goundan v. Bala- 
sundara Mudaliar4. He relied upon the following passage 
of Lord Lindley, L.J. in Wheaton v. Maple & Co.2 


“The whole theory of prescription at common law is against presuming 
any grant or covenant not to interrupt, by or with any one except an owner 
in fee” 





: 1. (1931) LL.R, 56 Bom, 82 at 88. 
2. . (1893) 3.Ch, D. 48. 3. (1904) 1 K.B. 457. 
. 4. (1934) .67 M.L.J, 262; 40 LW. 514, 
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and that of Lopes, L.J., in the same. case at p. 68, 

“Tt must be such an easement as absolutely binds:the fee in the'land” 

Wheaton v. Maple & Co.\ is a case upon the ‘English 
Prescription Act under which in the words of A. L. Smith, 
L.J., at p. 72 
“a person cannot obtain an absolute and indefeasible right within the meaning 
of the statute unless by the user he can get a right against all. If he does 
not, he gets no absolute and indefeasible rights within the section”. 
Under English law the three'legal methods by which prescrip- 
tive rights can be claimed are (1) prescription at common 
law; (2) claims based on lost grant; and (3) prescription 
under the Prescription Act, 1832. As regards prescription 
at common law the time prescribed by law is ‘time 
whereof there is no memory of ‘man to the contrary”. 
Later it was cut down by statutes but as it was found in 
practice that a claim by prescription at common Jaw could 
often be defeated by showing that the grant originated 
since 1189, what is called the doctrine of lost modern grant 
was resorted to. The Prescription Act was also passed to 
lessen the period of prescription. As stated in Halsbury Vol. 
11 p. 300“The doctrine of lost modern grant is in general 
only used as ancillary toa claim.to prescription.at.common law, 
and is resorted to in cases ‘where for Some :reason prescription 
at common law or under the provisions of the Prescription Act, 
1832, cannat be adopted”. Prescription under the statute 
was only one of the modes by which a person could lay claim 
to his title and it did not preclude a person from claiming 
acquisition of an easement by any other mode. In English 
law there seems to be difference in view whether the acquisi- 
tion of an easement by prescription or lost grant should only 
be by an owner in free t.e., if the presumed grant must be an 
absolute one. That seems to have been the view taken in 
Wheaton v. Maple aid Col and Kilgour v. Gaddes?. But there 
is also authority for the view that it need not be absolute. In 
fact in Bright v. Walker3, Parke B., observes: 

“Before the Prescription Act, this possession would indeed have been 
evidence to support a plea or claim by a non-existing grant from the termor, 


in the locus in quo, to the termor under whom the plaintiff claims, though 
such a claim was by no means a matter of ordinary occurrence.” 





1. (1893) 3 Ch. Div. 48. ; 2. (1904) 1K.B. 457, 
3. (1834) 1 Cr..M, and-R. 211 at 221: 149 E.R, 1057, 
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though under the statute it must be absolute and valid 
against all. The same view was taken in East Stone House 
Urban Council v. Willoughby Bros., Lid.1 by Channel, J: 


“ It can be applied between termors when there is a difficulty in applying 
the statutes owing to the free-holder not being bound.” 


‘But even.in English law where'the nature of the interest 
is such that it can be practically assimilated to that of an 
owner in fee though not strictly an interest in fee such a 
presumption can be made. In Derry v. Sanders? where the 
question arose with reference to a copyholder acquiring a right 
of easement against another copyholder holding under the 
same lord of the manor, Bankes, L. J., after referring to the 
rule. that a tenant for years or for life could not make a grant 
of a right of way over land in his occupation by virtue of his 
interest as such tenant -was inclined to the view that the same 
may not be applicable to a case of a copyholder. He observes: 


“ One question, however, in the present case is whether a tenant by the 
copyhold is in the same position.” 


In Eardley v. Granville3 Jessel M. R. states the position 
of the copy-holder thus: 


“The estate of a copyholder in an ordinary copyhold (for it is an estate) 
in the soil throughout . . . . The possession is in the copy-holder; the 
property is in the lord.” 


I think there is good ground for saying that a tenant by 
the copyhold where by the custom of the manor his estate is 
an estate of inheritance has a sufficient estate to» support a 
grant by him of a right of way over his copyholds. The 
known methods of acquiring an easement by prescription under 
the Indian law are (1) prescription under the Easements Act 
where it is applicable (2) prescription under Ss. 26 and 27 of 
the Limitation Act (3) claim founded on lost grant. Prescrip- 
tion at common law as understood in England cannot be avail- 
ed of in this country. Before the Limitation Act of 1871, the 
Courts were requiring 20 or 30 years, user following the 
English -precedents. As the -Privy Council referring to 
prescription under the statute observed in Rajrup Koer v. 
Abul Hossein 


“the statute is remedial, and is neither prohibitory nor exhaustive. A 
man may acquire title under it who has no other right at all, but it does not 
exclude or interfere with other titles and modes of acquiring easements” 


1. (1902) 2 K.B. 318 at 332. 2. (1919) 1 K.B. 223. 
3. (1876) 3 Ch.D. 826 at 832. 
4, (1880) LIR; 7 LA.-240; LL.R. 6 Cal. 394 at-403 (P.C), 
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iFhere is thus nothing to prevent a claim to title by lost grant 
being:made under the Indian law apart from S. 15 of the Ease- 
ments Act and no,claim is founded on S..15 of the Act in ‘this 
case-and Mr. Raja Aiyar conceded that he,isinot setting up any 
claim under the Section. The question therefore is whether 
the strict principle of English law-that only where an absolute 
grant-is possible you should invoke the doctrine of lost grant 
should be applied to India. I may say at once that in 
Koyyammu v. Kuttiammoo! divergent views have 'been taken. 
Abdur Rahim, J., holding that the English law should ‘be 
applied and Phillips, J., ‘holding that having regard to S. 8 
and other sections of the Easements Act’ the strict theory of 
English law is pot applicable. Whichever view is correct, in 
my opinion, the principle applied by Bankes, L. J., to the case 
of a copyhold can legitimately‘be applied to the case of a -ryot- 
wari proprietor. Though copyhold is not a freehold Bankes, 
L. J., stated he has sufficient estate to make grant of easement 
for making the theory of lost grant applicable. It may equally 
be said that the estate of a ryotwari proprietor is an estate in 
the soil and pogsession is with him though the property may 
be said to be in the Government. The estate of a ryotwari 
proprietor is also heritable and alienable. He has a sufficient 
estate to support a grant of an easement. He would be a 
“capable granter” as understood in English law, for the 
application, of the doctrine of lost grant. Therefore in this 
view it is unnecessary to.consider the correctness or otherwise 
of the interpretation placed by Varadachari, J., on S. 15 of 
the Easements Act in Chinnasami Goundan v. Balasundara 
Mudaliar2 in this case. I am therefore of opinion that .on the 
findings in this case the view of the learned Subordinate Judge 
that the enjoyment having been for more than 30 years it 
should be deemed to be.of right and the plaintiff’s claim should 
be upheld (vide also Kunjammal v. Rathinam Pillais). 

In the result the Second Appeal fails and is dismissed with 
costs. Leave refused. 





K.C. a a l Appeal dismissed. 


A A ae 


1. (1918) 37 M.L.J. 28: I.L.R. 42 Mad. 567. 
2. (1934) 67 M.L.J. 262. 
3. (1921) 42 M.L.J. 417; LL.R, 45 Mad. 633 at 639, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presint:—Mr. Justice Venkarasússa Rao AND MR. 
Justice CornIsuH. 


Y. Mahabaleswarappa .. Petitioner* 
v. 
S. Rämachandra Row and others:.. Respondents. 


Writ of Certiorari—Election—Invalid' Votes owing to polling booth 
Officer's conduct—Result not materially afected—Election whether valid—In- 
terference by Certiorari whether proper in the circumstances. 

The petitioner a successful candidate in a District Board Election, appli- 
ed for a writ of Certiorari to quash the order of the Election Commissioner 
declaring the election invalid. The result of the poll was that the petitioner 
had been returned by a majority of 114 votes. An election petition was filed 
by the respondent’alleging that certain irregularities’ in the conduct ofthe 


polling officer in one of the booths-had'made the election invalid. The polling. 


officer’had infringed R. 16 of the Election Rules and the ballot papers offend- 
ed against R. 20 so that there was non-compalince with the rules. But on 
enquiry as to the matter whether the non-complaince Had affected materially 
the result of the election it was found'that of the rejected-votes in the parti- 
cular box:the successful candidate had a majority of 68 in his favour. Hence 
the non-complaince of the polling officer with R. 16 and the consequent 
invalidation of the ballot papers under R: 20 did not materially affect the 
result of the election and the cominissioner was: wrong in his décision tö the 
contrary. On the question whether the error of the commissioner: would be 
remedied by means of. certiorari, a 

Held, that the election Commissioner had declared the election void 
without considering and without determining the very question upon which 
his jurisdiction to declare void depended: Uniless‘the spoilt’ votes, if admitted! 
wotld have turned the scale against the successful candidate,. the result of 
the election could not in any way be deemed to be affected. Ir other words, 
the election could be declared void only, if by admitting the invalid votes the 
Respondent obtairied a'majority. Hence it was'a proper case for interference 
by Certiorari and the Commissioner’s'order should be quashed. 

Rex v. Commissioner of Income-tax, (1914) 91 L.T. 94 and Rex v. Board 
of Education, (1910) 2 K.B. 165 at 179, applied. 


Z f f i 

Per Venkatasubba Rao, J.—It seems to be wrongly assumed that nothing 
short of some sort of defect connected with jurisdiction can afford'ground 
for certiorari. The erroneous notion is due toa misreading of the decisions 
on the point. In one-sense indeed, the question ultimately is one of jurisdic- 
tion and that- view undoubtedly receives support from many of the cases 
where the remedy of certiorari was held available; but what is termed ‘want 
of Jurisdiction’ in those decisions has much more extended meaning than is 
generally dssuimed’ in arguments advanced on the’subject: 

Petition’ praying that in the Circuristances stated thetein 
and’ in the affidavit filed therewith the High Court will be 
pleased'to diréct the issiie of a Writ of Certiorari calling upon 

` PEE ~ Pi . . VEA- A qi - . . J t i 
the Electioïi Commissioner, (The District Judge), Bellary, the 
i SO ry 
* C. M! P. No. 80Lof' 1936. 15th April, 1936, 
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third respondent therein to submit to the High Court, all the 
records relating to O. P. No. 55 of 1935 on his file and to 
quash the proceedings of the said said Election Commissioner 
(the District Judge), Bellary, the third respondent herein, 
dated 17th February, 1936, in the said O. P. No. 55 of 1935. 

K. S. Jayarama Aiyar and T. Ananda Rao for petitioner. 

K. Rajah Aiyar for T. M. Venugopala Mudaliar: and 
A. Gopalacharlu for respondents. ` 

The Court made the following 

ORDER. Cornish, J—The petitioner, the successful condi- 
date at a District Board Election, prays that a writ of 
certiorari may issue to bring up and quash the order of the 
election Commissioner declaring his election void and ordering 
a fresh election. The result of the poll was that the petitioner 
had been returned by a majority of 114, having polled 1206 
votes to the 1092 votes for his opponents, the first respondent. 
An election petition was brought by the first respondent alleging 
certain irregularities in the conduct of the polling officer 
in one of the polling booths. What had happened here was that 
the Polling Officer by a mistake had marked on the back of 
each ballot paper the number of the voter in the Electoral 
register. This number, according to R. 16, is only to be 
marked on the counter-foil when the ballot-paper or counter, 
foil is handed to the voter. The result was that 322 ballot 
papers so ‘marked and put into the ballot-box in this polling 
booth were invalidated and rejected by the Election Officer. 
Two of these ballot papers were apparently invalid on other 
grounds. 


R. 10 (c) of the Local Boards Act rules governing 
disputed elections provides :— 

“ If in"the opinion of the Election Commissioner the result of the election 
has been materially affected. . . . s so ee es by any non-compliance 
with the provisions of the Act or the rules made thereunder, the election of 
the returned candidate shall be void”. 

There were, therefore, two questions for the Commis- 
sioner to decide. Firstly, whether there had been a non- 
compliance with the Act or the rules; and secondly, whether 
such non-compliance had materially affected the result of the 


election. Undoubtedly there had been an infringement of the 


rules when the Polling Officer marked on the ballot papers the 
voters’ numbers which he was only authorised to mark on the 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 201 


ccounter-foils. He made the same mistake as the presiding officer 
made in Woodward v. Sarsons! with equally fatal results to 
the validity of the ballot papers. R. 20 (1) says that: 


“Any ballot-paper. . . . . on which any mark is made 
‘by which the elector may afterwards be identified shall be invalid”, 


The rule is modelled on S. 2 of the Ballot Act (35 and 
36 Vic. C. 33) though the local draftsman has chosen to 
substitute the word “may” for the word “ can ” in the English 
Act and to introduce the superfluous word “ afterwards” 
‘before the word “identified”. But the effect of R. 20 and 
S. 2 is the same; it is to invalidate any ballot paper bearing 
on it a mark or writing indicating the identity of the voter. 
‘The Polling Officer had infringed R. 16 and the ballot papers 
offended against R. 20, so that there was certainly here a non- 
‘compliance with the rules. 

The next question was whether this non-compliance had 
‘materially affected the result of the election. R. 10 (c), which 
makes this the basis of the Commissioner’s power to declare 
tthe election void, has been extracted from S. 13 of the Ballot 
Act. The words “result of the election ” in the section have 
been held to mean the return of the candidate and not the 
amount of his majority. See Rogers on Elections Vol. II, 
p. 41 and the cases there cited. The words must have the 
same meaning in the Rule. So that if the number of ballot 
papers rejected by reason of non-compliance with the rules did 
‘not suffice to turn the scale against the elected candidate, 
though the extent of his majority might be affected, the result 
of the election could not be held to have been materially 


affected. This is made very clear by Mr. Justice O’Brien in ` 


East v. Clare? where he said :— 
“Tdonotat allagree with the construction put upon that section (i.e. 
S. 13 Ballot Act) by Mr. Justice Grove in the Hackney case. He there says 
- that “the result of the election” does not necessarily mean the return of the 
«candidate, but means his return by the particular number of votes. In his 
-opinion therefore if the mistake or non-compliance with the rules produced a 
diminution of the votes by which the successful candidate was elected, 
although it might not be sufficient to arene his majority, “the result of the 

election” would be affected . z 
In my opinion that decision i is entirely wrong. In Wood- 
-ward v. Sarsonsi no less than 294 votes were spoiled by the 
mistake of the presiding officer, but they would not if admitted 


have turned the scale against the successful candidate and 








1. (1875) L.R. 10 C.P. 733. 2. . (1892) 40 M. & H. 162. 
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therefore did not affect the result of the election. It was held 
that this did not render the election invalid. 

In the election petition in the present case it was stated 
on affidavit that of the rejected votes in the particular ballot- 
box, the successful candidate had a majority of 68 in his 
favour. That is to say, two of 322 invalid ballot-papers being 
bad on grounds other than the unauthorized mark made by the 
Polling Officer, of the remaining 320, 194 had been given for 
the petitioner and 126 for his opponent. The accuracy of this. 
statement has not been contradicted, nor, it would seem, 
disbelieved by the Eiection Commissioner. He simply refused 
to consider it. He could, if he had wished for further confirma- 
tion, have ordered the ballot papers to be produced, and satisfied 
himself of the fact. R. 31 enables the ballot-papers to be 
produced to the Court. This has nothing to do with the scrutiny. 
Woodward v. Sarsons! shows that the distribution of the 
invalid votes is material to the question whether the non- 
compliance with the rules had affected the result of the 
election. But there is no reason to doubt the correctness of the 
figures; so that both on the invalid votes and on the good. 
votes the petitioner had a majority. There was some argument 
before the Commissioner that electors on getting to know of 
the irregularity committed by the polling officer might have 
abstained from voting. But the Commissioner has found that 
there was no proof of it, though he remarks that he is unable 
to say that many were not kept away from the booth because- 
they knew that their registered numbers would be marked on 
their ballot-papers. The fact remains that there was no 
evidence that anybody who wanted to vote was prevented from 
voting. There were 143 electors in the area of this polling 
booth who did not vote. Even on the assumption that had 
they all gone to the poll they would have voted for the respon- 
dent, the petitioner would still have had a majority upon all 
the ballot-papers. It is manifest, therefore, that the non- 
compliance of the polling officer with R. 16 and the consequent: 
invalidation of the ballot-papers under R. 20 did not materially 
affect the result of the election, and the commissioner was. 
wrong in his decision to the contrary. 

The question then is whether this error of the commis- 
sioner can-be remedied by means of certiorari: 





1. (1875) L.R. 10 C.P. 733. 
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“The writ of certiorari is intended to bring into the High Court the 
decision of the inferior tribunal, in order that it may be certified whether the 
decision is within the jurisdiction of the inferior Court; . . . . . . . if 
itis a tribunal which has to decide rights after hearing evidence and opposi- 
tion, it is amenable to a writ of certiorari”. 


Per Scrutton, L. J., in Rex v. London County Councill. 
An election commissioner is undoubtedly such a tribunal. But 
certiorart will not issue in respect of a wrong decision of a 
tribunal upon a matter which it is within its power to decide; 
for there is, as Lord Sumner has observed in Rex v. Nat Bell 
Liquors, Lid.2 a difference between a wrong exercise by a 
tribunal of the jurisdiction which it has and an usurpation by 
the tribunal of a jurisdiction which it has not. In Colonial 
Bank of Australasia v. Willan3, Sir James Colvile, J., has indic- 
ated how a usurpation of jurisdiction by the tribunal might 
arise. It may be founded on the incompetency of the Judge, or 
on the nature of the subject matter, or on the absence of some 
essential preliminary, or on a fact to be adjudicated upon in 
the inquiry, as where the decision of some fact in the course 
of the inquiry by the tribunal ousts its jurisdiction: See the 
judgment of Fletcher Moulton, L.J., in Rex v. Woodhouse. 
Thus a tribunal may wrongfully assume jurisdiction or decline 
jurisdiction upon an erroneous interpretation or understanding 
of the law which governs its powers. As stated by Lord Justice 
Farwell in Rex v. Board of Education the Court will prevent: 


“The intentional usurpation or mistaken assumption of .a jurisdiction 
beyond that given to the tribunal by law, and also the refusal of their true 
jurisdiction by the adoption of extraneous considerations in arriving at their 
conclusion or deciding a point other than that brought before them, in which 
cases the Courts have regarded them as declining jurisdiction”. 


In that case it was held that the Board of Education by 
deciding a question not put to it for decision and by avoiding 
an answer to the real question which it had to decide, had 
declined jurisdiction and had made itself amenable to correction 
by certiorari. The same principle was stated by the revisional 
Court (Lord Alverstone, C.J. and Wills & Kennedy, JJ.) 
in Rex v. Commissioner of Income-tax6. I think that in the 
present case the election commissioner has entirely misappre- 
hended the real question for his decision. He has failed to 
decide it upon the mistaken hypothesis that the circumstance 


ee aaaaalaŘaaaaaimmmmaaeaeaeeIIIIoIS 


1. (1931) 2 K.B. 215 at 233. 2. (1922) 2 A.C. 128 at 151. 
3. (1874) L.R. 5 P.C. 417 at 442. 4. (1906) 2 K.B. 501 at 537. 
5. (1910) 2 K.B. 165 at 179. 6. (1904) 91 L.T. 94. 
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of 322 votes having been invalidated must have materially 
affected the result of the election. His words are:— 

“ I need hardly say that the disenfranchising of at least 322 voters when 
majority of the counter-petitioner was only 114 did materially affect the 
result of the election”. 


And being of opinion that “a vote recorded on an 
invalidated paper is no vote at all” he declined to consider in 
what numbers the invalid ballot-papers had been distributed in 
favour of the rival candidates. In short, the election commis- 
sioner has declared the election void without considering and 
without determining the very question upon which his jurisdic- 
tion to declare the election void depended. He had no power 
to do that. 

In my judgment this is a proper case for interference by 
certiorari and the commissioner’s order should be quashed. 
The petition therefore succeeds and should be allowed with 
costs against the first respondent. 

Venkatasubba Rao, J.—I entirely agree and I wish to add 
a few words in order to refer to, and remove, a certain 
confusion that exists in the application of the principles 
governing certiorari as laid down in authoritative decisions. It 
seems to be wrongly assumed that nothing short of some sort 
of defect connected with jurisdiction can afford ground for 
certiorari. This erroneous notion is, in my opinion, due to a 
misreading of the decisions on the point. In one sense indeed, 
the question ultimately is one of jurisdiction and that view 
undoubtedly receives support from many of the cases where the 
remedy of certiorari was held available; but what is termed 
‘want of jurisdiction’ in those decisions, has a much more 
extended meaning, than is generally assumed in arguments 
advanced on this subject. As Lord O*Brien says in the well- 
known case of The King (Martin) v. Mahony1: 


“Procedure by certiorari isnot at all exclusively connected with cases 
of jurisdiction or its absence”. (P. 716). ; 
The two decisions to which my learned brother has 


referred; Rex v. Commissioner of Income-tax for City of 
London? and The King v. The Board of Education illustrate 
most clearly the extended use of. the expression ‘ want of or 
defect of jurisdiction ’ and show, as already stated, in the 
words of Lord O'Brien, “that procedure by certiorari is by no 
ae en pee gt SE 

1. (1910) 2 LR. 696. 





; 2. (1904) 91 L.T. 94. 
3. (1910) 2 K.B. 165 (C.A,). 
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means confined to cases of jurisdiction. The King v. The 
Board of Education! mentioned above is a very instructive one 
and shows incidentally how difficult it is sometimes to 
distinguish jurisdiction from misconception of law. In that 
case, certiorart to quash was held to lie in respect of an error 
described at one moment as a mistake in law, at another, as 
declining or wrongly assuming jurisdiction. There, it was 
found that the Board of Education evaded the real point by 
turning the question put to them into another question. The 
subject matter of the enquiry was—lIs it true that the Swansea 
authority refused to provide salaries on the same scale for the 
non-provided as for the provided school? But the question 
which the Board had chosen to answer was not that asked, but 
the hypothetical question, whether the managers could have got 
as good teachers for the lower salaries. Farwell, L. J., in 
dealing with this matter, observes: 


“ The statement of the Board as to want of evidence to show the impos- 
sibility of obtaining adequate teachers at the lower salaries shows a clear 
mistake in law”. (P. 178). 

Again: 

“ The Board under S. 7 sub-S. 3, act ina judicial capacity and are bound 
to obey the law and act according to the ordinary rules of evidence; they can 
neither dispense with the requirements of the Act nor assume knowledge of 
particular facts not proved before them”. (P. 178). 

In these two passages what is referred to is a mistake in 
law; but in another passage the error is described as one of 
jurisdiction : 

“If the tribunal has exercised the discretion entrusted to it bona fide, 
not influenced by extraneous or irrelevant considerations and not arbitrarily 
or illegally, the Courts cannot interfere; they are nota Court of Appeal 
from the tribunal, but they have power to prevent intentional usurpation or 
mistaken assumption of a jurisdiction beyond that given to the tribunal by 
law, and also the refusal of their true jurisdiction by the adoption of 
extraneous considerations in arriving at their conclusion or deciding a point 
other than that brought before them, in which cases the Courts have regarded 
them as declining jurisdiction”. (P. 179). z 

That the remedy by way of certiorari is not restricted to 
cases of jurisdiction strictly so-called, becomes manifest also 
from the judgments delivered in the other case to which I have 
referred. Lord Alverstone, C. J., points out that the fact that 
the commissioners are final Judges, would have been no 
answer to an application for certiorari, if it had been 
established that they had been considering an entirely wrong 
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question. Did the Court below consider a wrong question 
altogether or did it deal with the proper question but deal 
with it wrongly? This distinction is of fundamental import- 
ance; in the former case, whether the error is described as 
one of law or of jurisdiction, certiorari would lie. Counsel on 
both sides have relied upon the observations of Lord Sumner in 
Rex v. Nat Bell Liquors Ltd1. Mr. Rajah Aiyar, who contends 
that only on grounds of jurisdiction could certiorari go, 
strongly relies upon this judgment; Mr. Jayarama Aijyar, 
equally relies on certain observations which go to show that 
even a misapprehension of the law isa ground for the writ: 

“Tt may well be,” observes Sumner, “that error as to the law of evidence, 
like any other error of law, if itis apparent on the record, is ground for 
quashing the order made below, but none of the objections taken here show 
that the magistrate acted under any misapprehension of the law”. (P. 144.) 

This passage clearly shows that the argument that no 
ground other than that of jurisdiction can justify the issue of 
certiorari, is wrong; but it is equally clear, as decisions of 
great authority have explained, that it isnot every mistake in 
law that can be remedied by this writ. Once again to quote 
Farwell, L.J., in R v. The Board of Education2: 

“Tn this case the Board, by acting on a wrong construction of the Act, 
have not exercised the real discretion given to them thereby; a discretion to 
to say whether the sums provided are fit and proper on the assumption that 
the Act allows the authority to prefer provided to non-provided schools as 
such is entirely different from a discretion to say whether they are fit and 
proper when ‘such preference is unlawful; wholly different considerations 
arise, and that which may be plain on one aSsumption in one way may be 
equally plain on the contrary assumption in another way.” (p. 179). 

As observed by Molony, C.J., in Rex v. Murphys: 


“ When the Court has jurisdiction to decide a matter, its jurisdiction is 
not ousted because it happens to give an erroneous decision, and it certainly 
cannot be deemed to exceed or abuse its jurisdiction merely because it incid- 
entally misconstrues a statute, or admits illegal evidence, or rejects legal 
evidence.” 


See also R (Limerick Corp) v. L. G. B.4 where this state- 
ment of the law has been approved). But the disregard of 
the law may be so flagrant as to amount to usurpation, declin- 
ing or abuse of jurisdiction. Rex v. Board of Educatione 
illustrates this. The Board either misunderstood the question 
they had to decide; if not, their decision was so perverse as 








1. (1922) 2 A. C. 128. 2. (1910) 2 K.B. 165, 
3. (1921) 2 I.R. 190 at 226. 4. (1922) 21.R. 76 at 81. 
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teally to amount to “a non-exercise of the jurisdiction ” 
entrusted to them (Per Cozens-Hardy M.R., p. 175). 

As to certiorari there is a well settled rule, namely, that 
it lies when in the exercise of jurisdiction there is error on the 
face of the adjudication (see The King (Martin) v. Mahony! 
Some confusion has been imported owing to a misunderstand- 
ing in regard to the application of this rule. The error must 
appear on the face of the record, that was the rule. The 
question became important in what is known as summary 
jurisdiction. It was formerly held that in order to enable a 
‘Court to judge whether a conviction was legal, it must set 
-out the evidence; state all the conclusions of fact constituting 
the offence; give a proper judgment. When the evidence was 
made a part of the record, Judges directed their ingenuity to 
‘discover faults of evidence and conviction: 


“ Parliament again and again intervened to protect magistrates and 
‘suitors from this dangerous, expensive and dilatory technicality (e) by dec- 
laring convictions etc., to be “final” or “finaland conclusive.’; (b) by exclud- 
‘ing certiorari; (c) by prescribing general forms of conviction without evi- 
dence. . . . .. So faras regarded non-certiorari and finality clauses . 

. judicial decisions made them of small effect, but the general forms 
not stating evidence proved to be a successful remedy.” (pp. 733 and 734). 


This is the historical aspect of the question. When evid- 

ence was incorporated with the conviction, they were in the 
nature of speaking orders that might be quashed, because the 
error appeared on the face of the proceedings. Now the statute 
has made it unnecessary for magistrates to set out the evidence, 
the result being that the face of the record “spoke” no longer; 
“dt was the inscrutable face of a sphinx.” (See Rex v. Nat 
Bell Liquors Lid2). 
' “ The statute did not stint the jurisdiction of the Queen’s Bench, or alter 
the actual law of certiorari. 
What it did was to disarm its exercise” (p. 159). Naturally, 
in the case of tribunals exercising under the statute summary 
jurisdiction, certiorari in actual practice could lie only to 
correct errors of jurisdiction; the emphasis was, as one might 
expect, laid in the judgments in such cases, upon the question 
of jurisdiction. If this fact be not borne in mind, confusion 
necessarily results. 


Turning to the case before us, the question which the 
learned Commissioner had to consider was, whether or not the 
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result of the election was materially affected. On this point, 
I have very little to add to what my learned brother has said. 
Applying the rule laid down in Woodward v. Sarsons1 which is 
on all-fours, the invalid votes ought to have been counted. 
Taking the valid votes, the petitioner was returned by a 
majority of 114. If the invalid votes had been counted, he 
would have had a majority of 182. Even if it be assumed 
that every one of the 143 electors, who had not voted, did cast 
his vote in favour of the respondent, even then the petitioner 
would have had a majority of 39. According to Woodward 
v. Sarsonsl unless the spoilt votes, if admitted, would have 
turned the scale against the successful candidate, the result of- 
the election could not in any way be deemed to be affected; in 


other words, the election could be declared void only if by 
admitting the invalid votes, the respondent obtained a majority, 


In the light of this decision, the finding of the Commissioner 
cannot possibly be supported. 


Then the question arises, is the error of such a nature as 
to justify the grant of certiorari? I agree with my learned 
brother that the facts of the present case bring it within. the 
principles laid down in the two cases referred to above, namely 
Rex v. Commissioner of Income-tax2 and Rex v. Board of 
Education3, To what my learned brother has said on this part 
of the case, I have very little to add. 

The lower Court’s order is quashed and the petition is 
allowed with costs, which are fixed at Rs..150 (One hundred 
and fifty only) to be paid to the petitioner by the first 
Respondent. The learned Commissioner is directed to enquire 
into the other matters raised in the petition and dispose of, 
it according to law. 


K. C.. — Petition allowed. 





1. (1875) L.R. 10 C.P. 733. 2. (1904) 91 L.T. 194. 
3. (1910) 2 K.B. 165. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT':—MR. Justice VENKATASUBBA Rao anD MR. 
Justice K. S. Menon. 


Mattai Krishnamurthi, minor by 
adoptive mother and guardian 
Matta Suryakantam .. Appellani* (Petitioner) 
v. 
The Imperial Bank of India at 
Rajahmundry .. Respondent (Respondent). 


Execution—Executing Court—Objection to executability of decree— 
_Minor defendant—Representation by father appointed guardian ad litem— 
Objection on ground that guardian’s interest was adverse to that of minor— 
Validity of decree whether can be gone into. 

Where in the course of execution proceedings an objection was raised on 
behalf of a minor defendant to the effect that as the minor had been repre- 
sented in the suit by his father whose interest was adverse to that of the 
minor the decree passed was a nullity and could not be executed, 


Held, that the objection to the decree based on the non-representation of 
the minor could not be raised in execution. 


Held further, that the appointment by Court of the guardian-ad-litem 
was made in the exercise of judicial discretion and the order of appointment 
amounted therefore to an implied finding that the guardian’s act was not 
adverse to that of the minor. 


Powers of the executing Court to go behind decree discussed. 
Case-law reviewed. 


Appeal against the order of the District Court of East 
Godavari at Rajahmundry in E. A. No. 412 0f.1935 E. P. 
No. 116 of 1934 in O.S. No. 43 of 1933. 


P. V. Rajamannar and K. Subba Rao for appellant. 


O. T. G. Nambiar instructed by King and Partridge for 
respondent. 


The Court delivered the following 


Jupements. Venkatasubba Rao, J.—This appeal raises 
the difficult question as to the power of an executing Court to 
pronounce upon the validity of the decree which it is called 
upon to execute. In this case, on behalf of the minor third 
defendant, it was contended, that as he had been represented 
in the suit by his father whose interest was adverse to his own, 
the decree passed was a nullity and could not therefore be 
executed. This point was taken at the stage of execution and 
the lower Court held that it has no power to go into that 
a tN ee 


* A. A. O. No. 389 of 1935. l 28th February, 1936. 
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question. The correctness of this view is challenged before us 
and we have had long and learned arguments on the point. 

I do not think I can do better than refer at the very out- 
set to the oft-quoted case of Kalipada Sarkar v. Hari Mohan 
Dalalt, The decree in that case was one passed against a lunatic 
represented by a minor as his next friend and the learned 
Judges rightly treated that decree as a nullity. That being 
granted, the question arose whether an objection to its validity 
could be raised in proceedings in execution: Mukerji and 
Cuming, JJ., held that the Court executing a decree must take 
the decree as it stands and has no power to go behind it or to 
entertain an objection to its legality or correctness. They 
observe that the right principle is, that a proceeding to enforce 
a judgment is a collateral and not a direct proceeding and 
therefore no enquiry into its regularity or validity can be 
permitted in such a collateral proceeding. In Zamindar of 
Ettiyapuram v. Chidambaram Chetty 2 though it must be 
observed that the case was one under S. 21, Civil Procedure 
Code and the point did not directly arise, Sir John Wallis, 
C.J., delivering the judgment of the Full Bench, refers to the 
Calcutta case jüst quoted and approves of the principle it laid 
down (see P. 687). In Sami Mudaliar v. Muthiah Chetti3 the 
validity of a decree was challenged in a regular suit, on the 
ground that on the date it was passed, the defendant had died 
and his legal representative had not been brought on the 
record. It was contended before the High Court that the 
proper way of impeaching the decree was to raise the question 
in execution and that the regular suit did not therefore lie. 
The learned Judges repelled this argument, citing Kalipada 
Sirkar v. Hari Mohan Dalal1 and Zamindar of Ettiyapuram v. 
Chidambaram Chetty2. They declare: 


“It seems therefore clear that as far as this Court is concerned, the 
executing Court cannot go behind the decree”. 


It is worthy of note, that although the decree there was a 
nullity having been passed against a dead person (see Khiaraj- 
mal v. Daim4) the learned Judges held that the executing Court 
could not go behind it. The reason given inthe two Madras 
cases cited above for holding that the objection could not be 


1. (1916) LL.R. 44 Cal. 627. 
2. (1920) 39 M.L.J. 203: I.L.R. 43 Mad. 675 (F.B.). 
3. (1922) 43 M.L.J. 293, 
4. (1905) L.R. 32 I.A. 23 at 33: I.L.R. 32 Cal. 296 (P.C.). 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 211 


taken in the executing Court, is different from what was given 
in the judgment of the Calcutta High Court. In Kalipada 
Sarkar v. Hari Mohan Dalali the view of the learned Judges 
was based not on a narrow but upon the general ground, 
namely, that an execution proceeding is one to enforce a 
judgment, that is to say, such a proceeding is collateral to the 
judgment and therefore no enquiry into the validity of the 
judgment should be permitted in such a proceeding. But in 
the two Madras cases referred to above, although the same 
conclusion was reached, the reason given was, that S. 47 Civil 
Procedure Code was a bar to the question of the validity of 
the decree being decided in execution and therefore a regular 
suit would lie. With great respect, there isa fallacy underlying 
this argument. S. 47 merely enacts that certain questions shall 
be determined by the executing Court and not by a separate 
suit; it does not profess to lay down what the questions are 
that an executing Court shall not go into. Mahabir Singh v. 
Dip Narain Tewari2. However, I am concerned with the con- 
clusion and not with the reasoning, and all that I wish to point 
out at this stage is, that the Calcutta view that an executing 
Court cannot go behind the decree, was affirmed and approved 
in the two Madras cases aforesaid. I must mention that this 
principle, namely, that the executing Court should not take 
upon itself the determination of the validity of the decree, is 
much older than Kalipada Sarkar v. Hari Mohan Dalail. It was 
declared by West, J., in Chogalal v. Trueman3 who delivered 
the judgment of the Bench in a very early case, that the sound 
rule was not toinvest the executing Court with this power, 
for, as the learned Judge points out, 


“a contrary rule would virtually subject the decrees of the Civil Courts to 
tevision and reversal by superior Courts (or even equal or inferior ones) to 
which they are not subordinate”. 


He points out that in case of doubt the Court, where 
execution is sought, may adjourn the execution in order to 
enable the party interested to make an application to the Court 
passing the decree. “Thence”, the learned Judge goes on to 
observe: 


“The applicant may of course proceed by appeal, if dissatisfied, in the 
ascending scale of Courts until he reaches the highest of the province in 
which the decree was made “(Chogalal v. Trueman),.” 


1. (1916) I.L.R. 44 Cal. 627, 
2. (1931) LL.R. 54 All. 25 at 38, 39 (F.B.). 
3. (1883) I.L.R. 7 Bom. 481. ; 


Krishna- 
murthi 
v. 
The 
Imperial 
Bank of 
India. 
Venkata- 
subba 
Rao, J. 


Krishna- 
murthi 
v. 
The 
Imperial 
Bank of 
India. 
Venkata- 
subba 
Rao, J. 


212 THE MADRAS LAW JOURNAL REPORTS. . [ VOL. 


The question that was attempted to be raised there in 
execution was, that the Court that passed the decree had no 
jurisdiction. Then again, in Kasturshet Javershet v. Rama 
Kanhojil it was contended that the defendant being an agricul- 
turist, the decree passed by the Small Cause Court was a 
nullity. The Subordinate Judge, agreeing with this contention, 
refused to execute the decree. Sargent, C.J., who delivered 
the judgment of the Bench, held that the lower Court’s duty 
was confined to enforcing the decree and that the Court was 
not competent to question its validity: 

A distinction may be suggested (though no allusion was 
made at the Bar to this) based upon the executing Court being 
the same Court as passed the decree, or, a different Court, that 
is the Court to which the decree, is merely transmitted for exe- 
cution. O, 21, r. 7, Civil Procedure Code, deals with Courts 
of the latter description. The words “or of the jurisdiction 
of the Court which passed it”, which occurred in the earlier 
Code, have been omitted. From this it may be argued, as has 
often been done, that when the executing Court happens to be 
different from that which passed the decree, the intention of 
the Legislature is clear, the executing Court cannot arrogate 
to itself the function of pronouncing upon the validity of 
the decree it is called on to execute. Perfectly true, but the 
principle is of wider application as Kalipada Sarkar v. Hart 
Mohan Dalal 2 shows, for, in that case, the executing Court 
and the Court which passed the decree, were identical and yet 
the doctrine that the executing Court cannot go behind the 
decree, was enforced. 

In a later case Gorarchand Haidar v. Prafulla Kumar 
Roy® the Calcutta High Court gave but a qualified assent 
to the principle enunciated in Kalipada Sarkar v. Hari 
Mohan Dalal? and the various interpretations placed by different 
Judges on the observations in the case first mentioned have 
left the law on the subject in hand, ina most uncertain state. 
There, the learned Judges held that the correct view is, that 
where the decree presented for execution was made by a Court 
which apparently had not jurisdiction, whether pecuniary or 
territorial or in respect of the judgment-debtor’s person, to 


1. (1885) I.L.R. 10 Bom. 65. 
2. (1916) I.L.R. 44 Cal, 627. 
3. (1925) I.L.R. 53 Cal. 166 (F.B.). 
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make the decree, the executing Court is entitled to refuse to 
execute it on the ground thatit was made without jurisdiction. 
«Within these narrow limits, the learned Judges go on to say, 
and those words are important, “the executing Court is autho- 
rised to question the validity of a decree.” The word “appa- 
rently” has been the subject of a good deal of debate. What 
is meant by that word? Does it mean that if the defect is 
patent, the executing Court can question the decree, otherwise 
it cannot? But upon the facts, the defect such as it was, far 
from being apparent or patent, became evident only on investi- 
gation and a finding had to be given that there was such a 
defect. Notwithstanding this, the learned Judges of the Full 
Bench assumed that the decree was void and a nullity. That 
being so, it is difficult to ascribe to the word “apparently” the 
meaning which has been given to it in some decisions. This 
point is well brought out in the judgment of Costello, J., in 
Kalicharan Singha v. Bibhutibushan Singhal. An attempt was 
made in that case on behalf of the judgment-debtor to get rid 
_of the decree, at the stage of execution, on the ground that 
when the decree was passed, the judgment-debtor had been a 
lunatic not properly represented in the action. The learned 
Judge held that the decree could not be challenged in execution 
and after expressing considerable doubts as to the correctness 
of the Full Bench decision, felt himself constrained to distin- 
guish it on the ground that that case ‘does not cover the exact 
point” before him. Then again in Govinda Nadar v. Natesa 
Pillai2 a similar contention was raised in execution proceedings 
and Jackson, J, purporting to follow Gorakchand Haidar v. 
Prafullo Kumar Roy3 held that the executing Court ought 
not to enquire whether the judgment-debtor on the date of the 
decree was or was not a lunatic. The learned Judge says: 

“It isan accepted principle that the executing Court cannot go behind 


the decree. To employ other words but the same metaphor, it must take the 
decree at its face value.” 


Then referring to the Full Bench case, he observes that the 
word ‘apparently’ isa third way of expressing the same principle, 
being synonymous with, ‘on its face’ or ‘without going behind’. 


It is significant, that although Jackson, J., expresses agreement - 


with the view of the Judges of the Full Bench, he declares 





> 1. (1932) LL.R. 60 Cal. 191. 2. (1931) 61 M.L.J. 520. 
3. (1925) I.L.R. 53 Cal. 166 (F.B.). 
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most unequivocally that the correct principle is to be found in 
Kalipada Sarkar v. Hari Mohan Dalali. What is more, he 
observes, referring to the crucial passage in that judgment, that 
it cannot be improved upon. In Amalabala Dasi v. Sarat 
Kumari Dasi? the decree was one passed by the Calcutta High 
Court on its Original Side. On its being transmitted to the 
Court of a Subordinate Judge for execution, the defendant 
contended that the High Court had no jurisdiction to pass the 
decree, the money not having been advanced at Calcutta and 
there having been no contract to repay it there. The Subor- 
dinate Judge, finding on the evidence that the defendant’s con- 
tention was in fact well founded, refused to execute the decree. 
Mukerji and Guha, JJ., set aside that order, observing that the 
word “apparently” in the Full Bench case means “on the face 
of the decree” and adding by way of a rider, that the word 
‘decree’ means ‘decree and the relevant powers for the purpose 
of understanding it’. In a very instructive judgment, in 
Nathan v. Samson3 Page, C.J., deals with the question of the 
powers of an executing Court at great length. Referring 
to Gorakchand Haidar v. Prafulla Kumar Roy* he says: 

“But was it rightly decided? With all respect to the learned Judges 
who were parties to it, in my opinion, it was not.” 

Then referring to the word “apparently”, the learned 
Chief Justice makes, if I may so with respect, a pertinent 
observation, namely, that if it is only a patent want of juris- 
diction that*can be questioned, the executing Court would not 
be entitled to question the validity of a decree passed against 
a dead person, for, whether the person was dead or not when 
the decree was passed, can only be ascertained “aliunde by 
evidence or otherwise”. In other words, such a defect would 
be a latent and not a patent defect, and would not fall within 
the purview of the Full Bench Judgment. Referring to what 
is known as ‘defect of jurisdiction’, Page, C.J., points out that 
it would be against public policy and good sense, that the exe- 
cuting Court should be empowered to question the validity of 
a decree as vitiated by such a defect. When the Court assumes 
jurisdiction and passes a decree, it must be presumed that the 


. decree that it made was passed in the exercise of jurisdiction 


with which it was invested—omnia presumuntur esse rite acta’ 
wie ; 





1. (1916) I.L.R. 44 Cal. 627. 2. (1931) 54 C.L J. 593. 
3. (1931) I.L.R. 9 Rang. 480 at 500 (F.B.) 
4. (1925) 53 Cal. 166 (F.B.). 
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(p. 494). The presumption is of course not irrebuttable, but 
is the Court charged with the duty of executing the decree 
entitled to question its validity? I put this case: suppose the 
Court which passed the decree went into the question of juris- 
diction fully and gave a specific finding is the executing Court 
to be at liberty to give a different finding, and in fact reverse 
the decision of the original Court? This would lead to the 


clashing of powers adverted to in the referring judgment in 


the same case. The following passage from the judgment of 
West, J., in Vishnu Sakharam Nagarkar v. Krishna Rao Mal- 
hari p. 153 cited by page, C.J., tersely states the principle: 


“The order, which if beyond the jurisdiction might have been got rid of 
by proceedings directed to that object, was not allowed to be canvassed ina 
collateral inquiry.” 


The fundamental difference between a collateral and a 
direct proceeding is here clearly brought out, and I may 
observe that it is the very same principle that was acted upon 
in Kalipada Sarkar v. Hari Mohan Dalal?, In the words of 
the Chief Justice, it is difficult to understand how it can 
reasonably be contended that a subsisting deeree passed by a 
Court constituted in accordance with law against parties there- 
to who have been duly impleaded, can be a nullity, “a mere 
nothing.” (p. 493). 

Even in the case of a decree against a dead person, as 
regards the power of the executing Court there has not been 
unanimity of opinion. In Subramania Aiyar v. Vaithinatha 
Aiyar,3 Oldfield, J., held that the objection to the decree could 
be taken in execution proceedings, and to the same effect is the 
decision Jungli Lall v. Laddu Ram Marwari4. But the correct- 
ness of this view was doubted by Curgenven and Cornish, JJ., 
in Lakshmanan Chettiar v. Chidambaram Chettiar’. Page, C.J. 
in the ruling already referred to, seems to think that the case 
of a decree passed against a dead person constitutes one of the 
very few exceptions to the general rule, that the validity of a 
decree should not be allowed to be questioned by the executing 
Court. 

Where the party is a person under disability not properly 
represented, as to the power of the executing Court there has 





1. (1887) I.L.R. 11 Bom. 153 at 160. 
2. (1916) I.L.R. 44 Cal. 627. 
3. (1913) LL.R. 38 Mad. 682. 4. (1919) 4P.L.J. 240 (F.B.). 
5. (1934) 68 M.L.J. 318: I.L.R. 58 Mad. 752. 
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been, as already pointed out, a similar. conflict of opinion. In 
Lahore Bank v. Ghulam Jilanil and again in the two cases 
referred to above, namely, Govindan Nadar v. Natesa Pillai2 
and Kalicharan Singha v. Bibhutibushan Singha’ the view was 
taken that the executing Court must take the decree as it 
stands, although in Arunachalam Chetty v. Abdul Subhan 
Sahib4 a different view prevailed. 

In this appeal the question is not in regard to a decree 
either against adead man or a person under disability totally 
unrepresented; nor is the question one of want of jurisdiction 
in the strict sense of the term. It is therefore unnecessary 
to express any final opinion as to the power of the executing 
Court, when the vitiating circumstance falls within one of these 
categories. 

In the present case, it is alleged that the interest of the 
guardian was adverse to that of the minor. If that be so, the 
question arises, is the decree a nullity? On this point again, 
there has been a considerable difference of opinion. -In Sel- 
lappa Goundan v,Masa Naicker5, in S. A. No. 1092 0f 1918 and 
also in Paramasivan Pillai v. Venkatachalam Chetti¢ it was 
held that representation by a guardian whose interest is adverse, 
s no legal representation at all and that the decree obtained is 
null and void. A different view was taken in appeal 347 of 
1919, in Payidannav. Lakshminarasammai and in Kuppuswami 
Aiyar v. Kamalammal,8 the Judges holding that the decree is 
valid until set aside. I may also observe that the two referring 
Judges in Venkatasomeswara Rao v. Lakshmanaswami9 took 
opposite views on this point. The question however is, is the 
decree a nullity in the sense thatthe objection can be taken in 
the executing Court? For the purpose of the Limitation Act 
there is a distinction between a void and a voidable decree. 
The only effect of holding that the decree is void and not 
voidable is, that it need not be set aside within the prescribed 
period. But because a decree is null and void it does not 
necessarily follow that the question can be gone into in execu- 
tion. The observation therefore of their Lordships in 





. (1923) I.L.R. 5 Lah. 54. 2. (1931) 61 M.L.J. 520. 
3. (1932) I.L.R. 60 Cal. 191. 4. (1925) 50 M.L.J. 232. 
5. (1923) 45 M.L.J.675: LL.R. 47 Mad. 79. 
6. kai M.W.N. 1109. 7. (1915) 28 M.L.J. 525: I.L.R. 38 Mad. 1076. 


8. (1920) 39 M.L.J. 375: I.L.R. 43 Mad. 842. 
9. (1928) 56 M.L.J. 175: I.L.R. 52 Mad. 275, 
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‘Khiarajmal v. Daim1 that a void decree may be disregarded 
without any proceeding brought to set it aside, has no bearing 
on the present question. (see Lakshmanan Chettiar v. Chidam- 
baram Chettiar2 already cited). 


There is no authority for the position that when the decree 
is questioned on the ground that the guardian’s interest was 
adverse to that of the minor, the objection can be entertained 
by the executing Court. Mr. Rajamannar contends that the 
necessary effect of their Lordships’ decision in Jnanendramohan 
Bhaduri v. Rabhindranath Chakrabarti8 is that an executing 
Court can treat a decree passed without jurisdiction as a 
nullity. It is doubtful whether the Judicial Committee intend- 
ed by the single sentence to which our attention has been 
‘drawn to lay down sucha doctrine. It is unnecessary however 
for the present purpose to express my final opinion on the 
matter. Mr. Rajamannar’s contention that the point must be 
‘deemed to have been concluded in his favour by implication by 
the opinion of the Full Bench in Venkatasomeswara Rao v. 
Lakshmanaswami4, I am not prepared to accede to. The 
learned Judges disposed of the matter on the simple ground 
that the question raised was one of fact and I am- not prepar- 
ed to infer from the course adopted by them, that the question 
has been answered in a particular way. 


I have shown by a review of the authorities, how even the 
Judges who wished to concede to the executing Cotfrt power to 


go behind the decree, have used language to indicate, that that 


-power should be circumscribed and kept within the narrowest 
‘possible limits. It is against public policy and good sense alike, 
as Page, C.J., points out in S. A. Nathan v. S. R. Samsoni 
‘that the Court charged with the execution of a decree should 
‘be allowed to question its validity; granting that certain excep- 
tions have been and ought to be recognised to this salutary 
rule, I am not prepared to hold that where the objection is 
that the guardian’s interest was adverse to that of the minor, 
the point can be taken in execution. Such an objection if 
allowed in this country would indefinitely protract proceedings 





1. (1905) I.L.R. 32 Cal. 296 : 32 I.A. 23 (P.C.). 
2. (1934) 68 M.L.J. 318: LL.R. 58 Mad. 752. 
3, (1932) 64 M.L.J. 341: L.R. 60 I.A. 71: LL.R. 60 Cal. 670 (P.C.). 
.4, (1928) 56 M.L.J. 175: LL.R. 52 Mad. 275 at. 284. 
5. (1930) I.L.R. 9 Rang. 480 at 495, 
28 
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and as Carr. J., observes in S. A. Nathan v. S. R. Samson! 
there would be “no end to litigation”. 


Moreover, the appointment of a guardian-ad-litem is made 
in the exercise of judicial discretion, Venkatasomeswara Rao 
v. Lakshmanaswami2 and the order of appointment amounts. 
therefore to an implied finding that the guardian’s interest is 
not adverse to that of the minor; cases also can be imagined in 
which the Court gives a specific finding to that effect. The 
observation I have made, when dealing with the question of 
jurisdiction, in regard to the clashing of powers, equally 
applies here. I am clearly of the opinion that the lower 
Court’s view is right and must be upheld. 

In the result the appeal is dismissed with costs. 

K. S. Menon, J.—I agree. 

B. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. Justice PANDRANG Rao. 
Addala Chinna Venkatraju and 
others .. Appellanis* (Defendanis and 
L. Rs.) 
v. 
Sri Kanchumarti Venkataseetha 
Ramachandra Rao Garu (de- 
ceased) gnd others .. Respondents (Plaintiffs and 
L. Rs.). 


Madras Estates Land Act (I of 1908), Ss. 30 (1) and 37 (1)—Suits for 
enhancement of rent—Prior suits for enhancement dismissed and actual’ 
enhancement made within 20 years of rent—Twenty years expiring pending 
suit—Court, if can act on such cause of action accruing pending sutt—Policy 
of the Act 

From a rent of Rs. 80 per putti in 1888, the landholder gradually 
increased the rent to Rs. 90 in 1908. In respect of Fasli 1318, the landholder 
attempted a further enhancement to Rs. 100, which was not accepted by ryots. 
of lands under Ex. Q. The ryots of lands under Ex. U paid at that rate 
till 1916. The landholder filed suits against Q ryots in 1909 as for recovery 
of arrears of rent but in substance for establishing a claim to enhanced 
rent. They were dismissed by High Court in 1916 onthe merits holding 
that only Rs. 82 per putti was payable. The U class also paid at that rate 
only from 1916 onwards. On 30th June, 1928 the landholder filed the present. 
suits for enhancement of rent, under S. 30 (1) of the Jistates Land Act, 1908, 


— acma 


I. (1931) I.L.R. 9 Rang. 480 at 505. 
2. (1928) 56. M.L.J. 175: I.L.R. 52 Mad. 275 at 284. 
* S. A. No. 1804 to 1822 of 1931. . 15th January, 1936. 
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Held, that all the suits were premature under S. 37 cl. (I), as regards Q 
class by virtue of the dismissal of the prior suits and as regards U class by 
virtue of the actual enhancement in the year ending with 30th June, 1909. 
Though suits for enhancement were not eo nomine provided for in the old 
Act, they were neverthless permitted, in the sense that it was open to a land- 
holder to claim enhanced rent with the sanction of the Collector. The prior 
suits were in substance to establish a claim to enhanced rent and were dismis- 
sed on the merits and not on a preliminary ground. 

Held further, that the principle of granting relief in certain cases on foot 
of the cause of action accruing pending the suit, which was recognised in 
Subbaraya Chetti v. Nachiar Ammal (1918) M. W. N. 199, ought not to be 
extended for this class of suits because (i) it deprives the ryots of the benefit 
of the fall in prices since the institution of the suits and imposes on them, on 
the other hand, a liability to pay enhanced rent froman earlier date and (ii) 
it is the policy of the Act that no claim to enhancement shall be entertained 
by the Court within twenty years after the rent has been enhanced. 

Appeals against the decrees of the District Court of West 
Godavari at ‘Ellore dated 23rd January, 1931 and made 
respectively in A. S. Nos. 320, 318, 321, 327, 332, 334, 335, 
336, 337, 351, 352, 354, 381, 382, 386, 391, 392, 394 and 494 
of 1929 preferred against the decrees of the Court of the 
Deputy Collector of Kovvur Division dated 29th June, 1929 
and made respectively in S. S. Nos. 241, 239, 242, 249, 258, 
266, 267, 271, 273, 287, 289, 292, 378, 379, 383, 395, 403, 406 
and 270 of 1928. 

V. Ramadoss and V. Venkatachalam for appellants. 

P. V. Rajamannar and K. Subba Rao for respondents. 

The Court delivered the following 


JupgMEeNT.—These are appeals from the decrees of the 
District Judge of West Godavari dated 23rd January, 1931, 
affirming on appeal the decrees of the Revenue Divisional 
Officer of Nidadavole dated 29th: June, 1929, in certain suits 
instituted under S. 30, Cl. (1) of the Madras Estates Land 
Act for enhancement of rent on the ground of a rise in the 
prices of food grains. The enhancement claimed was two 
annas in the Rupee of the rent till then payable, and not two 
annas per putti as stated in the judgment of the lower appellate 
Court, the enhancement claimed being the maximum allowed 
by the Act. This enhancement has been allowed by both the 
Courts below. On the merits of this enhancement nothing need 
be said as the question is one of fact and there are concurrent 
findings thereon. 

The only point argued in these appeals is whether the 
suits for enhancement of rent are maintainable in view of the 
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provisions of S. 37 (1) of the Madras Estates Land Act which 
runs as follows :— , 

“A suit for enhancement on the ground of a rise in prices shall not be 
entertained, if within the twenty years next preceding its institution, the rent 


has whether before or after the passing of this Act been commuted or 
enhanced or a suit for enhancement has been dismissed on the merits”. 


The facts necessary for the determination of this question 
of law are as follows. The suits fall into two classes, those 
included in Ex. Q and those included in Ex. U. In the case 
of the former class of suits there were previous suits filed by 
the landholder in which the only claim was for enhanced rent. 
These suits were dismissed by the High Court finally in 1916. 
If these suits can be regarded as suits for enhancement of rent 
there can be no doubt that the present suits as against the 
ryots whose holdings were the subject-matter of the previous 
suits are premature and not maintainable, because they were 
brought only about twelve years after the dismissal of the 
previous suits. As regards the second class of suits there were 
no previous suits but as a matter of fact enhanced rent was 
being demanded and paid in respect of the holdings concerned 
up to 1916. The facts common to both classes of suits are that 
at least in 1888 the rent that was payable was only Rs. 80 per 
putti and this was raised to Rs. 82 in 1912. Three years 
later it was raised to Rs. 85 and two years afterwards to 
Rs. 90. In respect of fasli 1318 the landholder attempted to 
claim a further enhancement of rent at the rate of Rs. 100 per 
putti, and it was then that the ryots refused to pay and the 
suits referred to already had to be instituted by the landholder 
in 1909, 1910 and 1911. As an example I shall take S. S. 
No. 104 of 1909. It was stated in the plaint that the ryot had 
executed muchilikas agreeing among other things to pay a cist 
of Rs. 42-8-0 for fasli 1316, Rs. 50-10-0 for fasli 1317 and 
Rs. 56-4-0 for fasli 1318 and the suits were in form suits to 
recover arreats of rent for faslis 1316 and 1317 and the rent 
for fasli 1318 at the rates mentioned above. The principal 
issues in the suit were whether the enhancement of rent claimed 
for fasli 1318 was lawful and valid and whether the enhance- 
ments for faslis 1316 and 1317 were valid and binding on the 
tenants beyond those faslis. It is clear to my mind that those 
suits, though they purported to be suits for recovery of arrears 
of rent, were in substance suits for establishing a claim to 
enhanced rent. There was no other important question raised 
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in the suits than a claim to recover rent at an enhanced rate, 
and it was this claim that was heard and decided finally on the 
merits. The final result of the suits was the dismissal of the 
claim to enhanced rent. It is therefore clear that so far as the 
Ex. Q class of cases is concerned there is no bar imposed by 
S. 37 (1) of the Act, for it is clear that the previous suits had 
been dismissed on the merits within twenty years prior to the 
filing of the present suits, the dismissal of the previous suits 
being in 1916 and the present suits having been instituted in 
1928. It is in my opinion not correct to say that no suit for 
enhancement was possible under the old Act. Suits for enhance- 
ment, though not provided for eo nomine in the old Act, were 
nevertheless permitted in the sense that it was open to a land- 
holder to claim enhanced rent with the sanction of the collector 
under. the old Act. In any case the previous suits were heard 
and decided as suits for enhanced rent and they were not 
dismissed on any preliminary ground such as that no enhanced 
rent could be claimed under the old Act, or that no enhanced 
rent could be claimed under any contract subsequent to the 
passing of the new Act. There can be no doubt moreover that 
the effect of any decree in favour of the landholder in the 
former suits would have been to enhance the rent permanently. 
If the rent at the rate of Rs. 100 had been allowed in the 
former suits in respect of fasli 1318 there can be no doubt 
that the ryots would have been liable to pay at the same 
rate for subsequent faslis. In other words the effect of 
any decree in favour of the landholder in those suits would 
have been to enhance the rent and in these circumstances it is 
in my opinion not reasonable to contend that the former suits 
Should not be deemed to be suits for enhancement of rent. 


The question is said to be not covered by any authority, 
but the answer seems to be clearly pointed out by the policy 
that underlies the new Act of 1908, namely, that once there 
has been an enhancement, or a suit claiming enhanced rent has 
been dismissed on the merits, there should be no fresh suit 
for enhancement for twenty years thereafter. That, in my 
opinion, is not only the policy but also the effect of the words 
used in S. 37 (1) of the Madras Estates Land Act. It follows 
_ therefore that so far as Ex. `Q class of cases is concerned the 
suits are not maintainable in view of the provisions of S. 37 
(1) of the Act. The second appeals which relate to this class 
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of cases are S. A. No. 1804 to 1808, 1810, 1811, 1813, 1815 to 
1817, 1819, 1821 and 1822 of 1931. 


As regards the other class of cases there is no doubt that 
there was an actual enhancement in respect of fasli 1318 and 
that rent at the enhanced rate of Rs. 100 was paid not only for 
fasli 1318 but for the subsequent faslis also till fasli 1326, and 
that as a result of the decision in the other class of cases by 
the High Court, the rent was voluntarily reduced by the land- 
holder to the rate recognised by the High Court, that is to say, 
Rs. 82 per putti. In this class of suits it must be held that 
there has been an actual enhancement within twenty years 
prior to the suits for the enhancement took effect in fasli 1318, 
that is, the year, 1st July, 1908 to 30th June, 1909. The present 
suits were brought on 30th June, 1928, that is to say, within 
twenty years from the time when the rent was enhanced. This 
is in fact the finding of the lower appellate Court namely, that 
this class of suits is premature. The lower appellate Court 
however was of opinion that though there was no cause of 
action to the plaintiff when these suits were instituted yet as his 
cause of action had accrued before the suits were disposed of 
he should be given the relief claimed by him even though he 
had no cause of action at the time of institution. In doing so 
the lower appellate Court has relied on a decision reported in 
Subbaraya Chetty v. Nachiar Ammal!. That decision no 
doubt permits the Court to grant this kind of indulgence to the 
plaintiff only for exceptional reasons. No such reasons are 
given by the lower appellate Court; on the other hand there 
are very good reasons why the indulgence should not have 
been granted to the plaintiff in this class of suits. The grant 
of this indulgence to the landholder deprives the ryots of 
the benefit of the fall in prices since the institution of the 
suits and imposes on them on the other hand a liability to pay 
enhanced rent from an earlier date. In my opinion there can 
be no justification for showing this indulgence to the land- 
holder in view of the policy of the Act in this matter namely, 
that no claim to enhancement of rent shall be entertained 
by the Court within twenty years after the rent has been 
enhanced. If indulgence is given to the land-holder in this 
manner the effect will be to cut down the duration of the 
statutory bar to something less than twenty years, and to 





1. (1918) M.W.N. 199, 
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abrogate in part the express provisions of the statute. It Venkatraju 


follows from what I have said that in both classes of suits it Sri Kanchu- 


must be held that the suits are premature in view of the provi- marh 

sions of S. 37 (1) of the Madras Estates Land Act and that venkata 

they should have been dismissed on this ground. aoe 
The second appeals are therefore allowed and the decrees Rao. 


of the Courts below are set aside and the suits dismissed with 
costs in all the three Courts. 


(Leave to appeal is refused. ) 
S. V. V. — Second appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
Appasamy Mudaliar and others .. Appellants* (Defendants 


1 to 5) 
U. 
Sundaram Pillai and others — .. Respondents (Plaintiffs 
1 to 9). 
Tenants-in-common—Authority by one to the other to sell lands—Sale of Appasamy 
entire interest of the other if possible—Sale of land intended for one purpose Mudaliar 
< and actual sale for other purpose—Whether sale vitiated—Election to abide by Sundaram 
the sale by one of two tenants-in-common—Advantage derived—No repudia- Pillai, 


dion for five years—Whether he can afterwards repudiate. 


One tenant-in-common cannot sell more than his share of the common 
-property and any conveyance in excess thereof will not be binding on his co- 
‘tenants. But.itis open to a tenant-in-common to authorise His co-tenant to 
-sell his share of the property. The authority may be expressed or implied. 


Where the patta stands in the sole name of one of two tenants-in-common’ 
.a sale by him with the consent or authority of the other will be operative to 
pass the entire interest in the property including that of the other. 


Where one of two tenants-in-common authorised through a letter the 
«other to sell the properties belonging to them for the purpose of discharging 
a mortgage on them and not for any other purpose but what actually turned 
out was a different recital in the sale deeds. 

Held, that the fact that a purpose other than the one intended by the 
authoriser was recited in the deed or that the instruction of the one were not 
carried by the other would not vitiate the sale. What was required was 
authorisation to effect the sale, and not a proper application of the purchase 
money. i , 

When one of two tenants-in-common had not only derived an advantage 
from the sale of the lands but also did not take any steps to repudiate the 
sale for a period of five years, j 


Held, that the circumstances were enough to show he had elected to 
ratify the sale and his election had been conclusive. 


a 


*S, A. No. 48 of 1932. 14th February, 1936 
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Appasamy It is not open to a person to confirm a transaction and obtain a benefit 
Mudaliar therefrom and then turn round and repudiate it (vide Smith v. Baker, (1873) 


uv. ¢ L.R. 8 Com. Pleas. 350.) 
Suudaram 


Pillai. Appeal against the Decree of the Court of the Subordinate 
Judge of Vellore in A. S. No. 151 of 1930 (A. S. No. 17 of 
1930 District Court, Vellore) preferred against the decree of 
the Court of the District Munsif of Arni in O. S. No. 12 
of 1927. 


T. M. Krishnaswami Aiyar and C. K. Visvanatha Aiyar 
for appellants. 


B. Somayya for respondents. 
The Court delivered the following 


JupcmEent.—The suit out of which this Second Appeal 
arises was instituted by the plaintiffs for recovery of a 
half share in the suit properties under a deed of gift dated. 
16th September, 1926, executed in their favour for and on 
behalf of a trust by the sixth defendant. Defendants 4 and 5 
claimed title to item 2 of the suit property under a deed of sale 
Ex. XV dated 7th May, 1920, executed by one Ayyasami in 
their favour. Defendants 2 and 3 are mortgagees from defen- 
dants 4 and 5 of the said property. The first defendant claims. 
items 1 and 3 under a sale deed Ex. XIV dated 17th June, 
1921, from the said Ayyasami. Ever since that date of the 
sales the alienees have been in possession of the property. The 
case for the plaintiffs is that Ayyasami and sixth defendant 
Muruga pillai were members of a joint family who became 
divided in status and each was entitled to a several half share 
in the property, that the deeds of sale executed by Ayyasami 
are not binding on the sixth defendant's half share, that by 
virtue of the gift deed in their favour they are entitled to 
recover possession of the half share from the defendants. The 
defendants allege that the sales by Ayyasami were made under 
circumstances which will bind the sixth defendant and his 
subsequent conduct also estops him from impeaching their 
validity. It is admitted that the patta for the entire lands 
stands in the name of the said Ayyasmi. 


The learned District Munsif found that Ayyasami and 
the sixth defendant were divided in status and the sales would 
not ordinarily be binding on the sixth defendant. But by his 
conduct as evidenced by Exs. I and I] in the case he must be 
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deemed to have ratified the sales. The learned Subordinate 
Judge came to a different conclusion. 


Two questions fall to be decided, viz., (7) was Ayyasami 
‘ competent to sell the entire property so as to bind the sixth 
defendant? and (ii) assuming he was not authorised is the 
sixth defendant precluded from impeaching the validity of the 
sales? No doubt one tenant-in-common cannot sell more than 
his share of the common property and any conveyance in 
excess thereof will not be binding on his co-tenants. But it is 
open to a tenant-in-common to authorise his co-tenant to sell 
his share of the property. The authority may be expressed or 
implied. The patta stands in the sole name of Ayyasami and 
a sale by him with the consent or authority of sixth defendant 
will be operative to pass the entire interest in the property 
including that of the sixth defendant. 


Ex. II is a letter dated 10th November, 1923, written by 
the sixth defendant to Ayyasami in which he states that he 
has asked Ayyasami to sell the said properties and discharge 
a mortgage due to one Muthukrishna Pillai which is evid- 
enced by Ex. IV in the case. It is a distinct admission 
on the part of the sixth defendant that he has authorised 
the sale of the suit property. It is contended that what he 
authorised was to sell the property for the purpose of 
discharging the said mortgage debt and not fom any other 
purpose; but in the sale deeds there is a recital that they 
were effected for the purpose of discharging a debt due to one 
Dhandava Nainar. Therefore as he has acted in excess of 
the instructions the sale could not be said to have been effected 
with due authorisation from the 6th defendant. This argu- 
ment is not tenable. The fact that a purpose other than the 
one intended by the sixth defendant was recited in the sale 
deeds or that Ayyasami did not carry out the instructions 
given to him, namely, the discharge of Ex. IV with the said 
money will not vitiate the sale.. What is required was autho- 
risation to effect the sale, and not a proper application of the 
purchase money. It seems to me therefore that the ‘sales by 
Ayyasami will be binding on the sixth defendant and therefore 
on the plaintiffs. 


Assuming that the said sales are not binding -as unautho- 


rised the question is, has the sixth defendant precluded himself 
29 
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from attacking them? It is open to the sixth defendant to 
elect to confirm the said sales and call upon Ayyasami to 
account for the money or to repudiate the sales and sue to 
recover possession of the property from his alienees. 

On the 10th of October, 1923, a year or two after the 
sales and after becoming aware of them the sixth defendant 
addressed a letter Ex. I to the mortgagee under Ex. IV to the 
effect that Ayyasami has sold the property for Rs. 300 and 
asked him to take that money from him in discharge of his 
mortgage and that he is sending his own younger brother to 
see that Ayyasami pays the money. He also addressed another 
letter Ex. IT bearing the same date to his own brother in which 
he says that he will take him to task for not paying the mort- 
gage with the sale proceeds of the land which he has directed 
him to sell, and that he is sending his younger brother to see 
to its payment and requested him to’pay the money immediately. 

The learned Subordinate Judge was of opinion that Ex. 
IV was not binding on the sixth defendant. In this finding 
he is wrong. In the face of the distinct admissions in Exs. I 
and II his finding cannot be supported and he has not adverted 
to them in dealing with the binding nature of Ex. IV. His 
finding in respect of Ex. IV cannot stand and Ex. IV must 
be treated as a valid transaction binding on the sixth defendant. 


Subsequent to Exs. I and II it will be seen that on the 
16th January, 1924, Ayyasami paid a sum of Rs. 366in part 
discharge of Ex. IV which is evidenced by the endorsement 
Ex. IV-A. The lower Courts have taken the view that it is 
not proved that with the actual sale proceeds the said mort- 
gage was discharged. It is quite unnecessary. The sixth 
defendant had a right to call upon Ayyasami to account for 
his share of the sale proceeds. He did call upon him and 
requested him to apply the proceeds in a particular manner. It 
was accordingly done. Whether Ayyasami paid the identical 
sale proceeds or some other money is immaterial. The question 
is had the sixth defendant derived any advantage from the 
sale of the suit lands. He did derive a benefit in that Ex. IV 
was discharged. What constitutes an act of election is in 
each case a question of fact. The request of the sixth defen- 
dant to apply the purchase money, the compliance with the 
same by Ayyasami, the discharge of Ex, IV and the resulting 
benefit to the sixth defendant, and the conduct of the sixth 
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defendant, not taking any steps to repudiate the sales for a 
period of five years are enough to show that the sixth defen- 
dant has elected to ratify the sales and his election has been 
conclusively determined. It is not open to a person to confirm 
a transaction and obtain a benefit therefrom and then turn 
round and repudiate it. (Vide Smith v. Baker)}. The sixth 
defendant and the Plaintiffs who claim under him are therefore 
‘precluded from impeaching the validity of the said sales. 


I therefore reverse the decree of the Subordinate Judge 
and restore the decree of the District Munsif with costs in 
this Court.. Leave refused. 


K. C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice, VENKATARAMANA Rao. 


Soosai Odayar .. Appellant* (Plaintiff). 
v. : 
R. Swaminatha Atyar .. Respondent (Defendant). 


The Madras Estates Land Act U of 1908). S. 189 (1)—Notice of attach- 
ment and sale under S. 112—Suit in Revenue Court questioning it dismissed— 
Subsequent suit in Civil Court for declaration that plaintiff is entitled to both 
warams and for injunction—Maintainability of —S. 189 (1) if bars such a suit 

A suit to contest the sale of a holding under S. 112 of the Madras 
Estates Land Act and for a consequential injunction restraining sale is main- 
tainable at the instance of a person who does not admit that he isa tenant 
but states that he is himself the owner of the melwaram. S. 189 (1) does not 
bar such a suit. S.112 postulates an admitted relationship of landlord and 
tenant and it is only where a person sdys he is a ryot but pleads that the pro- 
cedure adopted by the landlord is either irregular or without jurisdiction 
that S. 112 can be invoked. The fact that the plaintiff initiated proceedings 
unsuccessfully in the Revenue Court is no bar to the maintenance ‘of a suit in 
the Civil Court. ' 

Further the question whether the melwaram belongs to the plaintiff or 
the defendant is nota matter within the exclusive jurisdiction of the Revenue 
Court but is one essentially for the Civil Court, though if a decision has been 
given on the question of title by the Revenue Court in the course of an 
enquiry within its jurisdiction, it may operate as res judicata in a subsequent 
suit in a Civil Court. 


Second Appeal against the decree of the District Court of 
West. Tanjore in A. S. No. 65 of 1929 preferred against the 
decree of the Court of the District Munsif of Pattukottai in 
O.S. No. 222 of 1928. 





1. (1873) 8 Com. Pleas. Cases. 350.- 
* S. A. No. 1426 of 1931. , , 30th January, 1936. 
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G. Gopalaswamy for appellant. 
M. S. Venkatarama Aiyar and V. Natesan for respondent. 
The Court delivered the following 


JupGMENnT.—The question in this second appeal is whether 
the suit is barred by S. 189 of the Estates Land Act. The 
plaintiff sues for a declaration that he is the owner of both 
warams in items 1 and 2 of the immoveable properties mention- 
ed in the plaint, that notice of attachment caused to be issued 
by the defendant of the said property under S. 112 of the Estates 
Land Act is illegal and for a permanent injunction restraining 
him from selling the said property. It was also alleged in the 
plaint that the defendant before instituting the proceedings 
under the Act had parted with his interest in the land and any 
proceeding thereafter by him was incompetent. The defence is 
that the only remedy of the plaintiff was by a suit under S. 112 
of the Act, that he did institute such a suit being L.A. 499 of 
1927 on the file of the Deputy Collector Pattukottai that it 
was dismissed as time-barred -and that the present suit is 
barred by S. 189 of the Act and that the defendant was 
entitled to institute the summary proceedings. The learned 
District Munsif decreed the plaintiff's claim holding 
that as the defendant had sold his interest in the land 
the proceedings initiated by him are without jurisdiction. The 
learned District Judge reversed his decision on the ground that 
in spite ofthe transfer he can take proceedings to sell the 
holding of his tenant for the arrears due up to date of transfer 
and that though a person not entitled to the melwaram cannot 
take summary proceedings, yet if he claims to be entitled and 
takes such proceedings the revenue Court would have jurisdic- 
tion to entertain the same and it was obligatory upon the 
defendant to institute a suit under S. 112 and urge his objec- 
tions therein and therefore he is precluded from maintaining 
the present suit. The plaintiff has preferred this second 
appeal. _ í l 

The main point urged on his behalf is that the suit for a 
declaration that he is the owner of both the warams is cognis- 
able by a Civil Court and the injunction is ancillary to the 
said main relief and S. 189 of the Act is no bar to the main- 
tenance of such a suit. 

It cannot be.disputed that where plaintiff’s right as owner 
of land is invaded by proceedings taken under colour of a 
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statute he is entitled to sue in a Civil Court for a declaration 
of his right and for an injunction to protect it. Such a suit 
was competent to the plaintiff before the Estates Land Act. 
Is it taken away by the Act? In deciding this question two 
principles have to be kept in view. One is that- enunciated by 
the Privy Council in Ramayya v. Lakshminarayyanal namely, 
where the statements in the plaint sufficiently comply with the 
provisions of O. 7, r. 1 sub-clause (f), the terms of S. 9 Civil 
Procedure Code lay down a general rule in favour of the juris- 
diction of a civil court and the burden of proof is on the party 
who maintains an exception to the general rule. The second 
is where the right to oust the jurisdiction is based on a statute 
it must be construed strictly and the particular suit must be 
prohibited expressly or by necessary implication. The statute 
relied on in this case is S. 189 (1) of the Estates Land Act 
which is in these terms: 

“ A collector or other Revenue Officer specially authorised under this 
Act shall hear and determine as a Revenue Court all suits and applications 
of the nature specified in parts A & B of-the schedule and no civil Court in 
the exercise of its original jurisdiction shall take cognisance of any dispute 
‘or matter in respect of which such suit or application might be brought or 
made.” 

What the section prohibits is a suit of the nature specified 
in schedule A of the Act. The suit that is relevant to the 
present discussion is a suit to contest the sale of a holding 
under S. 112 of the Act. The section postulates an admitted 
relationship of landlord and tenant and where a person does 
not admit that he is a tenant but states that he is himself the 
owner of the melwaram, there is no holding in respect of 
which an arrears of rent can be said to be due and there is no 
relationship of landlord and tenant. S. 112 cannot apply and 
his only remedy is in a Civil Court. It is only where a person 
says he is a ryot but the procedure adopted by the landlord is 
either irregular or without jurisdiction, S. 112 can be invoked. 
The fact that the plaintiff initiated proceedings unsuccessfully 
in the Revenue Court is no bar to the maintenance of this suit. 
Further whether the melwaram belongs to the plaintiff or the 
defendant is not a matter within the exclusive jurisdiction of 
the Revenue Court but is one essentially for the civil Court. 
(Vide Subbanna Achariar v. Gopalakrishna Achariar2, Appa 





1. (1934) 67 M.L.J. 1: L.R.61:LA..177: LL.R. 57 Mad. 443 (P.C.). 
2. (1916) 34 I.C. 354. 
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Rao v. Venkatarajul and Rajah of Sivaganga v. Venkatachalam 
Chetty2. Again there is no decision given by the Revenue 
Court regarding title to the melwaram. 

The cases relied on by Mr. Venkatarama Aiyar are 
distinguishable. In Sethurama Aiyangar v. Subbiah Pillai’ the 
relationship of landlord and tenant was not disputed. The 
case in Rajah Rajeswara Sethupathi v. Muthudayant is also 
distinguishable. The question in that case was. whether the 
decision of a revenue Court in a suit for the enforcement of a 
pattah under S. 65 ot the Estates Land Act that the plaintiff 
was not entitled to demand a pattah is res judicata in a subse- 
quent suit brought by him to obtain possession of the suit 
land. Phillips, J., observed that the decision on the question 
of the occupancy right of the plaintiff was not one on a mere 
incidental matter but a decision on a matter falling within the 
exclusive jurisdiction of the Revenue Court in that it is obliga- 
tory under section 57 to enquire whether the party sued is 
bound to grant or accept a pattah. Further Phillips J points 
out the anomaly which would result if the decision was not 
held to be res judicata. lam therefore of opinion that the 
suit in so far as it seeks a declaration that the plaintiff is the 
owner of both warams in items 1 and 2of the plaint mentioned 
properties and a permanent injunction restraining the defen- 
dant from selling the same is maintainable. I therefore reverse 
the decree of the learned District Judge and remand the 
case to the District Munsif’s Court of Pattukottai for disposal 
in the light of the above observations. The plaintiff will not be 
entitled to agitate any other question in the trial except the 
question as to whether heis the owner of both warams. Costs 
will abide the result. l 

S. V. V. Appeal allowed and case remanded, 





1. (1920) 39 M.L.J. 476: I.L.R. 43 Mad. 859. 
2. (1934) 67 M.L.J. 268. 

3. (1917) 33 M.L.J. 599 : I.L.R. 41 Mad. 121. 

4. (1928) 55 M.L.J. 379: I.L.R. 52 Mad. 332. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace Owen ComPTON BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE KING. 


P. Ratnasabapathy Goundan .. Appellant* in Appeal (first 


accused) Respondent. 
v 


The Public Prosecutor, Madras .. Petitioner in Cr. R. C. 


Criminal Procedure Coae (V of 1898), Ss. 423 (2) and 439 (6)—Accused 
convicted of robbery by verdict of jury aud sentenced—Appeal by accused 
under S. 423 (2)—Criminal Revision by Crown for enhancement of sentence— 
Whether conviction could be gone into—Effect of the words ‘notwithstanding 
anything contained in this section’ in S. 439 (6). 

Where an accused was convicted of an offence punishable under S. 392 
Indian Penal Code asa result of the unanimous verdict of the jury and 
sentenced to two years rigorous imprisonment, and the accused filed an appeal 
under S. 423, Criminal Procedure Code while the Government also filed a 
Criminal Revision against the sentence for enhancement under S. 439 Criminal 
Procedure Code, on the question whether in view of the sub-s. (6) of S. 439 
the conviction of the -accused could be gone into even though he had been 
convicted as a result of the verdict of a jury, 

Held, (1) that a convicted person in showing cause against his conviction 
under sub-s. (6) of S. 439 of the Code could only have the same right as he 
had when he came before the Court by way of appeal under S. 423. 

Khodabuxs Haji v. Emperor, (1933) I.L.R. 61 Cal. 6 followed. 

(2) The words ‘notwithstanding anything contained in this section’ 
appearing in sub-s. (6) of S. 439 could not by implication override the express 
and imperative provisions of the earlier section, S. 423. 

(3) That the appellate Court by reason of sub-s. (2) of S. 423 Criminal 
Procedure Code was not authorised to alter or reverse the verdict of the jury 
unless it was of opinion that such verdict was erroneous owing to a misdirec- 
tion by the Judge or to a misunderstanding on the part of the fury of the law 
as laid down by him. The appellate court accordingly could not go into the 
fact of the case except to see whether there had been any misdirection by the 
Judge. 

A trial judge is entitled to express his opinion toa jury freely and em- 
phatically when it seems to him to be necessary to do so provided that he 
warns the jury that his opinion is in no way binding upon them and that it is 
the jury’s opinion on the facts of the case alone which matters. 


Appeal against the conviction and sentence passed by 
the Court of Session of the Coimbatore division in case No. 41 
of 1935 and petition under Ss. 435 and 439, Code of Criminal 
Procedure, 1898, praying the High Court to enhance the 
sentence passed on the first accused in S. C. No. 41 of 1935 on 
the file of the Court of Session of the Coimbatore Division. 
Nugent Grant, V. L. Ethiraj, T. M. Kasturi and N. Soma- 
sundaram for appellants. 
* Crl. App. No. 400 of 1935 15th February, 1936. 


and Crl. R. C. 844 of 1935 and 
© Cr. R. P. No. 777 of 1935. 
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The Public Prosecutor on behalf of the Crown. 

The Judgment of the Court was delivered by 

The Chief Justice—This is an appeal by the first 
accused in S. C. No. 41 of 1935 in the Sessions Court of 
Coimbatore. The appellant was convicted of an offence 
pnnishable under S. 392, Indian Penal Code, namely, robbery, 
as a result of the unanimous verdict of the jury. He was 
sentenced to rigorous imprionment for two years by the learn- 
ed Sessions Judge. 

Five other accused were charged with the appellant under 
S. 120-B read with S. 384, Indian Penal Code and the appellant 
was also charged with accused 1 to 4 and the sixth accused 
with extortion, S. 384, Indian Penal Code and with the same 
accused with dacoity, S. 395, Indian Penal Code. The 
appellant was acquitted on the other charges by the learned 
Sessions Judge and all the other accused were acquitted on all 
the charges. 


Briefly put, the prosecution case was that the Zamindar of 
Ramupatnam was engaged in an illicit amour with the appel- 
lant’s wife, Satyabama. She wrote to him ‘passionate letters 
and he replied in terms that left no doubt as to his relations 
with her. On the 28th December, 1934, the appellant, having 
come into possession of the letters written by the Zamindar to 
his wife who was the fifth accused in the case being charged 
with the other accused of being engaged in the conspiracy to 
extort money from the Zamindar, decoyed the latter to his estate 
in the Nilgiris ostensibly to settle the sale of his Shandypet to a 
prospective purchaser but really in order that he might confront 
him there with the proof of his relations with his wife, the fifth 
accused. The Zamindar spent the night of the twenty eighth at 
the appellant’s estate at Benhope and whilst he was asleep his 
loaded revolver was taken by the appellant from-under his 
pillow. Next. morning the Zamindar was taken for a walk 
round the estate and to a place some distance away from the 
main road. Armed coolies had been posted there and on 
arrival at the spot the Zamindar was suddenly confronted by 
the appellant with an accusation that he had been intimate 
with his wife and was shown the letters written by him to 
Satyabama. The first accused played the part of an outraged 
husband and pulling out the Zamindars’s revolver from his 
pocket threatened to shoot him then and there. The second 
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accused who was present pleaded with the first accused to 
spare the Zamindar’s life and then led the first accused away 
pretending to induce the first accused to spare the Zamindar if 
the latter would pay substantial compensation. After some 
discussion in which the second accused acted as the mediator 
between the Zamindar and the first accused, Rs. 25,000 was 
fixed as the amount of compensation. The case for the Crown 
is that the Zamindar had no choice in the matter and that he 
thought his life was at stake as he was surrounded and beset 
by the friends of the first accused and by armed employees of 
the first accused. The place was a lonely one and he had no 
friend present except his own cousin. He was therefore 
forced to agree to execute promissory notes in favour of the 
first accused for the amount before stated. The case for the 
Crown is that the first accused had made all arrangements 
before-hand and a cooly brought a case in which were writing 
materials. The second accused wrote two promissory notes 
for Rs. 25,000 which the Zamindar signed: The latter was 
also made to execute a document in which he admitted his 
guilty relations with Satyabama and stated that he had agreed 
to pay the first accused Rs. 25,000 as compensation. Whilst 
these documents were being executed, the first accused sent the 
fourth accused to Coimbatore in his car. The first accused 
had previously warned three money-lending firms in 
Coimbatore that the Zamindar would require a loan of 
Rs. 30,000 towards the end of December. The three money 
lenders who were friends of the first accused had agreed to 
lend that sum to the Zamindar and to send the money when 
the accused sent for it. The amount required from the money 
lenders on the 29th December was Rs. 27,000. During this 
time the Zamindar was kept a prisoner in the house. On the 
arrival of the money promissory notes were executed by the 
Zamindar in favour of the money lenders and the money 
‘brought was paid over to the first acccused. Between the 29th 
December and 10th January the Zamindar was negotiating for 
the return of his love letters by the first accused and raising 
loans to repay the bankers who had lent him the money on the 
29th December. The first accused was insisting on the money 
lenders being paid before he parted with the Zamindar’s love 


letters. On January 10th the police stepped in although the © 


Zamindar had not complained to the police of being robbed and 
30 
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as the result of the intervention of the police the appellant and 
the other accused were charged with the criminal offences: 


The defence raised on behalf of the appellant was that the 
inspector of police made a criminal offence of an immoral 
story by introducing the revolver, armed coolies, etc., and that 
what the appellant did was merely to demand Rs. 25,000 the 
estimated value to him of Satyabama his wife. His defence was 
thst the Zamindar arranged to come to Benhope on the night 
of the 28th December in order to settle negotiations for. the 
sale of Shandypet to one G. D. Naidu of Coimbatore, and for 
that purpose the appellant was to meet the Zamindar at 
Benhope with G. D. Naidu. That evening, however, he dis- 
covered before he left Coimbatore that the Zamindar had 
grossly abused his friendship with him and was carrying ona 
guilty relationship with Satyabama, his second wife. On 
arrival at Benhope he waited for the Zamindar and that same 
night taxed him with his misconduct and told him that he was 
in possession of certain love-letters which he had written to 
Satyabama. The Zamindar admitted that he had been engag- 
ed im an illicit intrigue with her and asked him not to give 
publicity to the fact or resort to proceedings in Court and 
stated that if he agreed to that he would think the matter 
over that night and propose an arrangement for compromising 
the affair, the following morning. Next morning after a 
discussion the Zamindar agreed to pay him Rs. 25,000 as com- 
pensation for the injury. The figure of Rs. 25,000 was arrived 
at on the basis of restoring to the appellant the money he had 
spent on Satyabama in the shape of properties, presents and 
jewels. Shortly before this, the Zamindar who was in need 
of money had asked the appellant to arrange for a loan of 
Rs. 30,000 with certain bankers at Coimbatore which loan 
was to beavailed of in the event of the negotiations for 
the sale of Shandypet falling through. As G. D. Naidu 
did not turn up that night as promised it was impossible 
to consider the question of further negotiations towards 
the sale. The Zamindar suggested that out of the money 
so arranged by way of loan he would pay Rs. 25,000, 
to the appellant, and in order to complete the compromise 
asked the appellant to send some one to Coimbatore to obtain 
funds from the bankers. The Zamindar asked him to 
obtain Rs. 27,000, and accordingly a messenger was sent to 
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Coimbatore for that purpose. In consideration of this pay- 
ment the Zamindar insisted and the appellant agreed to hand 
over all the letters that had passed between the Zamindar and 
Satyabama stipulating at the same time that that would-be done 
on the appellant’s return, to Coimbatore as most of the letters 
were there. The appellant denied any threat to shoot the 
Zamindar or that he at any time was in possession of the 
Zamindar’s revolver or caused him to be intimidated by his 
coolies or confined him in his bangalow in any manner. 


The learned Sessions Judge took a definite view of the 
case as his charge to the jury shows. That charge was very 
strongly favourable to the defence and extremely hostile to the 
case for the Crown. Indeed he expressed his own opinion 
very strongly against the Zamindar’s evidence his story and 
the case for the Crown and left the jury in no doubt whatever 
about his views of the case. We may pause here and say that 
a trial judge is entitled to express. his opinion to a jury freely 
and emphatically when it seems to him to be necessary to do 
so provided that he warns the jury that his opinion isin no 
way binding upon them and that it is the jury’s opinion on the 
facts of the case alone which matters. This warning the learned 
Sessions judge frequently gave to the jury. The jury, however 
as they were quite entitled to do, accepted the zamindar’s evid- 
ence and unanimously found the appellant guilty of robbery. 
The learned Sessions Judge accepted the verdict. “The first 
accused now appeals: and as he has been convicted by a jury, 
the provisions of S. 423, Criminal Procedure Code apply to 
this case. Therefore, the Appellate Court by reason of sub- 
S. (2) is not authorised to alter or reverse the verdict of the 
jury unless it is of opinion that such verdict is erroneous 
owing to a misdirection by the judge or to a misunderstanding 
on the part of the jury of the law aslaid down by him. The 
Appellate Court accordingly cannot go into the facts of the 
case except to see whether there has been any misdirection by 
by the judge. Mr. Grant for the appellant has found himself 
in an exceedingly difficult position in view of the fact that the 
learned Sessions Judge’s charge to the jury was so entirely 
favourable to the appellant as he has from the first frankly 
admitted. He however, contended that the Appellate Court is 
entitled to go into the facts of the case and reverse the findings 
of the jury because a criminal revision case has been filed by 
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the Crown for enhancement of sentence calling upon the High 
Court to exercise its powers of revision under S. 439, Criminal 
Procedure Code. By virtue of sub-S. (2) of that section no 
order under the section shall be made to the prejudice of the 
accused unless he has had an opportunity of being heard either 
personally or by pleader in his own defence and under sub- 
S. (6) such convicted person in showing cause shall be entitled 


“also to show cause against his conviction. Under sub-S. (1) the 


High Court may in its discretion exercise any of the powers 
conferred on a Court of appeal by inter alia S. 423 of the 
Code. Mr. Grant argued that because of the opening words 
of sub-S. (6), namely, “notwithstanding anything contained in 
this section” which includes S. 423, a convicted person is 
entitled in showing cause against his conviction to go into the 
facts of the case even though he has been convicted as a result 
of the verdict of a jury. Sub-S. (2) of S. 423 is imperative 
and Mr. Grant’s contention, therefore, is that by implication 
sub-S. (6) of S. 439, Criminal Procedure Code overrides the 
express terms of the former section. We find it impossible to 
accept such an extreme contention, and had it been intended 
by the legislature to override the provisions of an earlier sec- 
tion, such an intention would have been expressly stated. In 
our view, a convicted person in showing cause against his 
conviction under sub-S. (6) of S. 439 of the Code has only 
the same right as he has when he comes before the Court by 
way of an appeal under S. 423. The same view has been taken 
in the only reported case in which the same point was con- 
sidered, namely, Khodabux Haji v. Emperor1, It was there 
argued that the words “notwithstanding anything contained in 
this section” obliterated the plain language of sub-S. (1) of 
S. 439 in which is incorporated amongst others S. 423. The 
Calcutta High Court, however, declined—and in our opinion 
quite rightly—to accept that argument and held that in all 
cases where the question of enhancement of sentence is before 
the Court the position is just the same as if the matter had 
come before the Court by way of appeal or revision at the 
instance of the convicted person himself. It is indeed difficult 
to find any reason why the position should be otherwise merely 
because an enhancement of sentence is sought for; and as we 
have already said, the words “Notwithstanding anything con- 





e- 
1. (1933) I.L.R. 61 Cal. 6. 
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tained in this section” cannot by implication override the 
express and imperative provisions of an earlier section. We 
are therefore, against the appellant’s contention upon this point. 


| After examining the evidence and the address to the Jury 
by the Sessions Judge their Lordships proceeded. ] 


We have to consider what it was that the Zamindar was 
principally concerned about at that time. -His pressing need 
was to get back the evidence of his illicit intrigue with Satya- 
bama, namely, his love-letters. Whilst those remained in the 
possession of the appellant he was in danger of exposure or 
still further demands upon his pocket. His object was to keep 
the matter secret although he had to make certain disclosures 
to the panchayatdars whose aid he wanted in the matter. Is it 
likely that a man desirous of keeping such a matter secret 
would make a criminal charge against the person who had 
extorted the money? That would be the very best way of 
making the matter public to-all. It is the knowledge that 
black-mailed persons are unwilling to expose themselves to 
such publicity that renders blackmail easier of performance. 
The fact that the Zamindar did not complain of criminal con- 
duct is put very heavily against him by the learned Sessions 
Judge without the qualification to which we have already 
referred; and it is quite possible that the jury whose foreman 
is described as a person of considerable intelligence may have 
thought these matters to which we have referred of some 
importance. 


We must also refer to another matter. This appears in 
paragraph 20 of the learned Sessions Judge’s charge to the 


jury: 


“On his own showing the first accused’s behaviour was morally most 

' reprehensible. He was prepared to make money out of his wife’s dishonour 

(It may be she is only his mistress but if she is his wife his conduct is not 
better but worse)”. 


_ The fact that the woman may only have been the mistress 
and not the wife has a very important bearing on the charge 
of extortion, which of course was not one to be tried by the 
jury but by the learned Sessions Judge, and in view of the 
appellant’s defence if the woman was only his mistress there 
was no defence at all to the charge of extortion. 
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In our view, this appeal cannot succeed and must be dis- 
missed. With regard to the enhancement of sentence, we can 
see no reason for increasing it. The criminal revision case 
must therefore also be dismissed. 

Appeal dismissed Criminal 
K.C. Revision also dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT:—Mr. Justice Stone AND Mr. JUSTICE 
V ARADACHARIAR. 


Javvadi Venkayya .. Appellants* (Defendants 10 
and 11L. Rs. of tenth 
Defendant) 
v. 


Dwarampudi Basivireddi minor 
by mother and next friend 
Manikyam .. Respondent (Plaintiff). 


Contribution—Suit by Hindu reversioner to avoid alienations by widow— 
Alienees joined in single suit for purposes of convenience—Joint decree passed 
for possession, mesne profits and costs—Appeal preferred by defendants— 
Prayer to have joint decree split up—Dismissal of appeal—Recovery of entire 
mesne profits and costs from one defendant—Suit against other defendants 
for contribution—Maintainability—Pricinples of equity and implied contract. 


A Hindu reversioner instituted a suit against several alienees from 
the widow ahd prayed for recovery of possession of certain parcels of 
land and mesne profits. It appeared that the suit was brought against the 
various defendants not because they were in any way legally interconnected 
but asa matter of convenience. The plaintiff eventually obtained a decree 
againgt all the defendants for possession, mesne profits and costs. There was 
an appeal and the plea was raised that each one of the defendants should 
have been made to deliver up possession of the parcel of land of which he 
was the alienee and to account for the mesne profits in respect of such parcel 
of land only. The joint decree was not however modified as a result of the 
appeal, and the decree-holder subsequently proceeded against the present 
plaintiff’s father and recovered the entire mesne profits and costs. The plain- 
tiff’s father died subsequently and the plaintiff then sued to recover contribu- ` 
tion from the other “defendants to the prior suit. 

Held, that both in equity, and by reason of the implied contract to 
contribute their shares arising out of the other defendants joining in the 
prior appeal, the plaintiff was entitled to succeed as regards his claim for 
contribution. 

Fakire v. Tassadduq Hussain, (1897) I.L.R. 19 All. 462; Mulla Singh v. 
Jagannatha Singh, (1910) LL.R. 32 All. 585; Muthuswamy Aiyar v. Subra- 
manta Aiyar, (1931) 61 M.L.J. 638; Dearsiy v. Middleweek, (1881) 18 Ch. D. 

cS 


* Appeal No. 58 of 1926. 3rd May, 1935, 
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236 and Real and: Personal Advance Company v. McCarthy, (1881) 18 Ch. D. 
362, considered. 

Appeal against the decree dated 24th October, 1925 of 
the Court of the Subordinate Judge of Narsapur, in O. S. 
No. 128 of 1922. 

Ch. Raghava Rao for Appellant, 

G. Lakshmanna for Respondent. 


The Judgment of the Court was delivered by 

Stone, J—This is an appeal from the decree of the 
Subordinate Judge of Narsapur. The appellants are 
defendants 10 and 11. The plaintiff is the respondent. The 
suit is one in which the plaintiff seeks contribution from the 
defendants in the following circumstances :—The first defen- 
dant in tbis action was the plaintiff in O. S. No. 20 of 1916 
which was finally disposed of in appeal No. 362 of 1918. The 
plaintiff’s father and the remaining defendants were the 
defendants in that suit. 

That action was for recovery of possession and mesne 
profits. The plaintiff to that action was the reversioner. The 
defendants were alienees from a widow. There were different 
alienees relating to different parcels of property. It will be 
therefore apparent ihat the action was brought against those 
various defendants not because they were in any way legally 
interconnected but as a matter of convenience. In the result 
the plaintiff in that suit obtained a joint-decree against all the 
defendants in that suit for possession, mesne profits and costs. 
In the appeal one of the grounds of appeal was that the decree 
in such cases should not have been joint but that such of the 
defendants should have been made liable to deliver up posses- 
sion of the parcel of land of which he was the alienee and to 
account for the mesne profits in respect of such parcel of land 
only. That ground of appeal does not appear to have been 
successfully taken with the result that the joint-decree was 
maintained. 

The plaintiff in that suit thereupon elected to proceed 
against the present plaintiff’s father, the seventieth defendant 
in that suit for the whole of the mesne profits and costs. The 
plaintiff’s father paid. The plaintiff’s father subsequently died 
and his interest is represented by the plaintiff who seeks in this 
suit contribution from the other defendants in that action for 
their share of the mesne profits and costs which the plaintiff’s 
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father paid. The suit has been successful. Against the decree 
given in the lower Court only defendants 10 and 11 appeal and 


-four grounds of appeal are raised. 


The first ground of appeal is founded upon paragragh 4 
of the written statement of these defendants. The second 
depends upon the view that there is no contribution between . 
joint tortfeasors and the third is that these defendants have in 
fact already paid. All these grounds of appeal have been 
abandoned. Paragraph 4 is noc pressed. The ground of 
appeal about joint tortfeasors has been given up and the 
question of fact as to payment although faintly urged by Mr. 
Raghava Rao is obviously hopeless because the evidence is so 
very feeble on this question of fact that no appellate Court 
would think of disturbing the conclusion that the evidence is 
insufficient. pe 


There remains the fourth and substantial ground of 
appeal which may be expressed as follows:—That in point of 
law where a joint-decree is made against various co-defendants 
and payment is enforced against one of them that one has no 
tight of contribution against the others unless:—(1) there is 
an implied contract whereby those who did not pay will be 
taken to have agreed with the one who has paid that they will 
reimburse him or (2) there is an equity which entitles one who 
has paid to claim over from those who have not paid their 
respective Shares. It is further urged that at any rate so far 
as costs are concerned, there is no right of contribution where 
one of many*defendants has paid all the costs under a decree 
which gives costs against all defendants. It will be convenient 
to deal with the last point first. This is founded upon a passage 
in Halsbury (1st Edition) Vol. 15, paragraph 993 in the 
following words :— l 

“ Where co-defendants are decreed to pay the costs of an action one co- 
defendant cannot by an independent proceeding obtain contribution in 
respect of such costs against the other”. or 

In support of that passage are quoted Dearsly v. Middle- 
week! and Real and Personal Advance Co. v. McCarthy2.: If 
Dearsly v. Middleweek!1 is referred to, it would be found that 
it is a very short judgment. Mr. Justice F ry, as he then was, 
purported to act upon a dictum contained in the j udgment passed: 


very recently at that time by the Court of Appeal and reported in 
1. (1881) L.R. 18 Ch. D, 236. 2, (1881) 18 Ch. D. 362. 
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the same volume Real and Personal Advance Co. v. McCarthy}. 
We have searched that judgment in order to discover that 
dictum and we are unable to find it and Mr. Raghava Rao 
very properly admits. that he too has failed to find it out and it 
would seem that unless there was something said in the Court 
of Appeal that is not reported Mr. Justice Fry was acting 
under a misapprehension. The case before the Court of Appeal 
reported in Real and Personal Advance Co. v. McCarthy! is in 
our opinion dealing with an entirely, different point and 
contains no dictum on this point at all. The decision in Real 
and Personal Advance Co. v. McCarthy! was followed -in 
Mulla Singh v. Jagannath Singh? but the-facts there are quite 
different from the facts here and it would seem that there the 
Court very largely relied on the fact that there were no equities 
justifying contribution. In Fakire. v. Tassadduq Hussain’ 
contribution was. refused .but there; the various -defendants 
were pleading defences that made the defendants antagonistic 
one against the other. It was therefore not possible to say that 
when one defendant paid the costs he was in any sense paying 
on behalf of the. others. The others were as much his opponents 
as the plaintiff. Muthuswami Aiyar v. Subramania Aiyar4 is 
another case in which our learned brother Curgenven, J., has 
refused contribution in case of costs. But there the facts were 
entirely different; there was only one contesting defendant- 
alienee arid the other defendants were his tenants, and were 
merely pro forma defendants and were ex parte. The contest- 
ing defendant was the person’ who fought the case throughout 
and in view of the circumstances it could not be said that-when 
le paid costs hë ‘paid iù any sense on behalf of his co-defen- 
dants. Heré’on thé other hand these various defendants are 
eritirély unconnected apart from the fact that they happened to 
be the defendants in the same case.’ They are not” joirit 
tort-feasors. There is no legal link joining the one to the other. 
Ońe happetis to-have bought one property and another another 
parcel of land. It is convenient-totry an action which ratses 
the question as to whether the person who'has sold these 
various items of the property to these various persons had, 


power so to do and if not whether the plaintiff is the person 


who is entitled to recover the property. But although that is 


—————— SS S 





- 1. (1881) ge Ch. D 362.. 
2. (1910) I. LR. 32 All, 585. (1897) LL.R. 19 All. 462. 
4, (1931) 61-M.L: : 638: n 
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convenient it does not in any way link up one defendant with 


another so as to make a payment in satisfaction of the result- 
ing decree a payment in his own sole interest. The only reason 
why the present plaintiff’s father was made to pay the mesne 
profits derived from parcels of land with which he had no 
cohcern but which were in the possession of his co-defendants 
was the fact that in that previous action a joint-decree had 
been obtained against all the then defendants. An effort was 
made to put that right and get a decree in a form in which 
each defendant was made responsible only for his respective 
part. That effort failed. It may be that in principle and 
pursuant to the line of thought indicated in Gurudas Kundu 
Chaudhuri v. Hemendra Kumar Ray! the decree should have 
been not joint but should have been against each of the defen- 
dants in respect of his particular portion of land and the mesne 
profits in respect thereof; it may be that the costs should have 
been divided proportionately amongst the various defendants. 
But that was not done and as a consequence it was possible for 
the plaintiff in that suit to recover the whole of the mesne 
profits and the whole of the costs against one defendant and 
that he did. 


Such being the fact it seems to us to-be clear that every 
principle of equity points to the justness of the present plain- 
tiff’s claim. Further we are of opinion that there was an implied 
contract on the part of the other defendants who had joined 
the plaintiff’s father in the appeal and urged that this joint- 
decree should be broken up into its several parts, a contract to 
contribute their shares to the one defendant who was made 
liable for the whole of the decree debt which according to the 
view that they had expressed in appeal should not be borne 
by him except to the extent of his share. . 

. For these reasons we-are of.opinion that the learned 
Judge was right in the view he took and the appeal therefore 
fails and is dismissed with costs. 

- ..There remains a question as to whether there is a slip in 
the learned Judge’s judgment. It is said that the 26th paragraph 
contains’ in relation to item 12 a duplicate term or rather two 
expréssions, ‘which though not duplicate in the sense that they 


A a a 
1, (1929) LL.R, 57 Cal. 1. 
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are exactly the same, have the effect of making defendant 11 
liable twice. The passages are as follows :— 

“Defendants 10 and 11 would be liable in respect of item 12 to the 
extent of Rs, 166-8 0” and “for item 12 the 11th defendant will be liable for 
Rs. 173-2-11”. 

It is not possible to say whether this is a slip or deliberate 
or if deliberate whether it is justified, in the absence of the 
momorandum filed and referred to at the end of paragraph 25 
of the lower Court’s judgment. This matter can be further 
inquired into by counsel and can be posted to be spoken to 
14 days hence. Meanwhile the statements can be sent for by 
the office from the lower Court and the same shown to the 
counsel. . 

This case having been set down to be spoken to this day, 
the Court made the following 

ORDER.—Counsel agree that a slip has occurred and the 
decree should be modified by deleting the clause “ that eleventh 
defendant do pay plaintiff Rs. 173-2-11 for item 12”. 


B. V. V. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


P. S. Narayanaswami Aiyar .. Petitioner* (Plaintiff) 
v. ` 
A. Mallu .. Respondent (Defendant). 


Civil Procedure Code (V of 1908), O. 21, r. 46 (3)—Decree-holder in 
Small Cause suit appointed Receiver to collect his decree amount from rents 
-of land attached—Mortgage suit regarding the same property —A pplication 
for appointment of Receiver in the mortgage: suit—Order of Court to deposit 
amount in Court—Tenant of land depositing money—Decree-holder in Small 
Cause suit trying to recover his decree amount from ihe deposit—Whether 
permissible. f 

The petitioner was appointed a Receiver in execution of his Small Cause 
Court decree against the defendant, a tenant of the judgment-debtor in that 
suit. The amount decreed was sought to be recovered from out of the rent 
payable by the defendant to the judgment-debtor. The attachment was con- 
firmed and plaintiff appointed Receiver for the collection of the amount by 
order of Court. About this time a simple mortgagee of the land from the 
judgment-debtor had filed a suit to enforce his mortgage and during the 
pendency of the suit he applied for appointment of a Receiver. In connection 
with that receiver petition, the mortgagor or judgment-debtor proposed to de- 
-posit to the credit of the mortgage suit the rent of the mortgaged properties. 
Time was given. The present defendant who.was a tenant in possession of 
the land under the judgment-debtor applied to be impleaded as a defendant 
in the mortgage suit and he deposited voluntarily to the credit. of that suit 
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the amount in fulfilment of the undertaking given by the judgment-debtor. 
He further himself gave undertakings to pay future rents into Court as and 
when they fell due, with the result that the petition for appointment of a 
Receiver in the mortgage suit was dismissed. The plaintiff-petitioner applied 
as Receiver in the other suit to the Court to be paid out of the deposit by the 
tenant in Court the amount of his decree. The lower Court dismissed the 
application on the ground that it was the mortgagor who had been directed to 
deposit money into Court and the fact that he caused the tenant to make the 
deposit would not justify the view that the amount in deposit represented the 
rent attached by the applicant. Somehow the same District Munsif changed 
his opinion and iz the present suit held that the order of dismissal of plain- 
tiff’s application for payment out might have been questioned by appropriate 
proceedings and that none the less the deposit made to the credit of the 
mortgage suit must be treated as payment of rent into Court by the tenant 
sufficient to discharge him from any further liability. 


Held, that the lower Court erred in assuming that the present plaintiff’s 
claim as attaching decree-holder could not prevail as against that of the 
mortgagee. He was only a simple mortgagee and as such had no right to the 
ren ts and profits till after appointment of a receiver. 


The payment contemplated by O. 21, r. 46 (3) of the Civil Procedure 
Code is payment into the attaching Court so as to be available for the 
attaching decree-holder and not payment into the particular Court-house even 
when the payment is earmarked for some other purpose. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Alathur in S. C. S. No. 1169 of 1932. 


N. Rama Aiyar for petitioner. 
Ch. Raghava Rao and Chinnappan Nair for respondent. 
The Court delivered the following 


JupemeNT.—-This revision petition arises out of a suit 
filed by the Petitioner, as receiver appointed in execution of his 
decree in S. C. S. No. 22 of 1932, against the defendant who 
is a tenant of the judgment-debtor in that suit. The amount 
decreed in S. C..S. No. 22 of 1932 was sought to be recovered 
out of the rent payable by the defendant to the judgment- 
debtor in Kanni 1108. The attachment seems to have been 
confirmed and plaintiff appointed receiver for the collection of 


-the amount, by order dated 14th July, 1932. About this time 
‘a simple mortgagee of the land from the judgment-debtor had 


filed a suit O.S. No. 130 of 1932 to enforce his mortgage, and 
during the pendency of that suit he applied for the appoint- 
ment of a receiver. In connection with that receiver petition, 
the mortgagor proposed on 20th July, 1932 to deposit to the 
credit of the mortgage suit the Kanni rent of the mortgaged 
properties andthe amount was fixed at Rs. 350. Time was 
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given till 27th July. On the 27th July, the present defendant 
who was the tenant in possession of the land thought fit to 
apply to be impleaded as a defendant in the mortgage suit, and 
on the 28th July, he deposited to the credit of that suit the 
sum of Rs. 350 in fulfilment of the undertaking given by the 
mortgagor on the 20th July. The tenant also seems to have 
filed an undertaking to pay future rents into Court as and 
when they fell due, with the result that the petition for 
appointment of a receiver in the mortgage suit was dismissed. 


It will be noticed that the payment of Rs. 350 into Court 
was nearly two weeks after the attachment in S.C.S. No. 22 of 
1932 had been confirmed. The Plaintiff as Receiver in the 
Small Cause Suit applied to the Court to be paid out of this 
deposit, the amount due under: the Small Cause decree, evi- 
dently on the assumption that it is only the balance that can be 
available to the mortgagee. But the Court dismissed the appli- 
cation stating that it was the mortgagor who had been directed 
to deposit the money into Court, and the fact that he caused 
the tenant to make the deposit will not justify the view that 
the amount in deposit represents the rent attached by the pre- 
sent petitioner. If I may so, this was the right view to take. 
But somehow the same District Munsif has now changed his 
opinion. In the present suit he has held that this order of his 
dismissing the present plaintiff’s application for payment out 
might have been questioned by appropriate proceedings but 
that none the less the deposit made to the credit of the mort- 
gage suit must be treated as payment of rent into Court by the 
tenant, sufficient to discharge him from any further liability. 

I am unable to agree in the view now taken by the lower 
Court. O. 21, r. 46, Cl. (3) of the Code of Civil Procedure 
provides that a debtor prohibited under Cl. (1) of that rule 
from making payment of a debt until further orders of the 
Court “may pay the amount of his debt in Court” and such 
payment shall discharge him as effectually as payment to the 
party entitled to the same, the payment contemplated here is 
payment into the attaching Court so as to be available for the 
attaching decree-holder and not payment into the particular 
Court-house even when the payment is ear-marked for some 
other purpose. Turning now to S. 64 of the Code of Civil 
Procedure it provides that any payment to the judgment-debtor 
of the attached debt contrary to the attachment shall be void 
as against all claims enforceable under the attachment, The 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 
Sharof Ali Abdul Ali Shet .. Appellant* (third Defendant) 
v. 
Safiaboo and others .. Respondents (Plaintiff and 
Defendants). 
Mahomaden Law—Ismaili school of Shia Law—Gift of properties to 


some of several heirs exclusively by a donor during death-bed illness— 
Whether valid to any extent. 


A Mohammadan during his death-bed illness made a gift of his entire 
properties to two of his several heirs and hence the plaintiff brought a suit 
contending that the gift deed was void having been executed during his 
death-bed illness. The suit was resisted only by one of the three defendants 
though in neither of the Courts below was it contended that’ the gift was 
valid to the extent of one-third of the properties of the donor. On the 
question whether the gift deed should have been held to be valid to the 
extent of one third of the properties of the donor, 


Held, that in the absence of assertion by the appellant of his being 
governed by the Ithna Asharia School, or not governed by the Ismaili School 
of Shia Law and in view of the question raised now in appeal not having been 
raised in the Courts below, the appeal should be decided on the basis that the 
deceased belonged to the Ismaili School of Shiah Law. According to that 
school of Shiah Law no gift would be valid to any extent when it is made to 
some of several heirs to the exclusion of other heirs. Hence the appellant’s 
contention would fail. i 


Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in Appeal Suit No. 682 of 1929 pre- 
ferred against the decree of the Court of the District Munsiff 
of Mangalore in Original Suit No. 549 of 1927. . 


B. Sitaram Rao for.appellant.. | 
K. Y. Adiga for respondents. 


The Court delivered the following 


JupemEenT.—This is an appeal from the decree of the 
Additional Subordinate Judge of South Kanara, dated 15th 
September, 1930, dismissing an appeal from the decree of the 
District Munsif of Mangalore dated 23rd January, 1929, in O. 
S. No. 549 of 1927 which was a suit for partition by one of 
the heirs of the Late Abdul Ali Rajah Ali Shet who died on 
30th January 1924. It was recited in the plaint there was a 
gift-deed executed by the deceased Rajah Ali on 11th January, 
1924 by which he purported to give all his properties to defen- 
dants 1 and 3 that is to say, two of his heirs, and it was 
alleged in the plaint that this deed was-void being a gift made 


* S, A. No. 1385 of 1931. -- l 4th December, 1935, 
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during deathbed illness. The first defendant sided with the plain- 
tiff and in fact he was the only witnesson the side of the plaintiff 
and his case was that the deed was not valid for the reason given 
in the plaint. The suit was resisted only by third defendant so 
far as the validity of the deed was concerned and it was found 
by both the Courts that the deed was one of gift made during 
the death-bed illness of the donor and was therefore invalid. 
It was not contended in either of the Courts below that even, 
if the gift was made during the death-bed illness of the donor, 
it was valid to the extent of one-third of the properties of the 
donor. The case proceeded in both the Courts below on the 
basis that the deed was either wholly valid or wholly invalid, 
and the only question considered by the Courts below as 
regards the validity of the gift deed was whether it was execut- 
ed during the death-bed illness of the donor. This being a 
question of fact, the concurrent findings of the Courts below 
against the contentions of third defendant who is the appellant in 
this second appeal cannot be attacked in second appeal and no 
attempt has been made to attack that finding. 


The only point argued in this appeal on behalf of the 
appellant is that the gift-deed should have been held to be 
valid to the extent of one-third of the properties of the donor 
and reliance was placed on the decision in Khurshed Hussain 
v. Faiyas Husain! which was followed in a subsequent decision 
of the same High Court in Musi Imran v. Ibne Hasan®. It 
has been argued on the other side at some length that this 
decision is not correct and is not consistent with the decisions 
of the same High Court in Fahmida Khanum v. Jafri 
Khanum8 and Amrit Bibi v. Mustafa Husaint and also with 
the general principle that gifts made during death-bed illness 
are subject to the same restrictions or limits as testamentary 
dispositions, and reference has been made to several text books 
of Mohamedan Law in support of this contention. It is, 
however, in my opinion not necessary to decide in this appeal 
the question whether the decision in Khurshed Husain v. 
Faiyaz Husain is right or not, for it is clear that, unless the 
appellant alleges and proves that the deceased donor was 
governed by the Ithna Asharia School among the Shias, he is 
not entitled to succeed in his contention. The plaintiff respon- 





1. (1914) LL.R. 36 AIl. 289. 2. A.I.R.J1933 All. 341. 
3. (1908) I.L.R. 30 All. 153. 4, (1923) I.L.R. 46 All, 28, 
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dent’s advocate asserts that the deceased belonged not to this 
school but to the other school among the Shias, namely, the 
Ismaili school. The appellant’s advocate was asked specifically 
to state whether his contention was that the deceased belonged 
to the Ithna Asharia school and he was not able for want of 
instructions to give any answer on this point. 

In view of the absence of any assertion on the part of the 
appellant at any time, and even by his advocate during the 
hearing of the appeal to the effect that the deceased was 
governed by the Ithna Asharia school, or was not governed by 
the Ismaili school of Shia Law and was also in view of the fact 
that the contention, that is now raised in this appeal, namely, 
the deed is valid to the extent of the one-third of the properties 
was not raised in either of the Courts below, I am of opinion 
that the appeal must be decided on the basis that the deceased 
belonged to the Ismaili school of Shiah Law. It is clear from 
the extract given in Tyabji’s Principles of Mahomedan Law, 
Second Edition at pp. 787 and 788, from the Dayam-ul-Islam 
which is the most authoritative work amongst the Ismaili 
school that a gift made during death-bed illness by a person 
governed by this school of Law is not valid to any extent when 
it is made to some of several heirs to the exclusion of other 
heirs. In fact on this point this school of Shia Law lays 
down the same rule as the Hanafi law. It follows therefore 
that the contention raised in this appeal cannot be accepted 
because the school of law by which the deceased was governed 
was one according to which any gift made during the death- 
bed illness of the donor to some only of his heirs to the exclu- 
sion of his other heirs is not valid to any extent not even to 
the extent of one third of his properties. It follows therefore 
that the decree appealed from is right and that this second 
appeal must fail. It is accordingly dismissed with costs. 

K. C. Appeal dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Appellate Jurisdiction. ] 
PRESENT :—Sır Horace OWEN COMPTON Brasrey, Chief 
Justice, Mr. Justice Kine anp Mr. Justice GENTLE, 
The Official Assignee of Madras, 
representing the estate of R. 
Kasi Visvanadha Mudaliar .. Appellant* 
© 4, 
V. A. Kuppuswami Naidu and 
two others .. Respondents. 


Civil Procedure Code (V of 1908), O. 6, r. 17—Plaint—Suit on promis- 
sory-note barred—Original debt subsisting—Plea of discharge negatived—No 
prejudice to defendants by an amendment of the plaint—Prayer of claim of 
original debt—Whether plaint could be amended. . 

It is well settled that where all the facts of the original loan and all its 
terms are set outin the plaint but the plaint is. based on an insufficiently 
stamped promissory-note or, it may also be added, a promissory note barred 
by limitation, the plaintiff is entitled to succeed alternatively on the original 
loan although there is no such prayer. 


Where on account of transactions between the plaintiff and defendant 
moneys became due to the plaintiff on settlement of accounts, and in addition 
to the amounts which were agreed to be paid in instalments and which were 
for some time paid, a promissory note also of some portion of the money was 
executed in September, 1928, and a suit was filed by the Official Assignee of 
the plaintiff in Insolvency for the balance and on the promissory note, in May 
1932, and it was contended that (1) the debt had been discharged by payment 
and (2) that the promissory note was barred, on the question whether an 
amendment of the plaint-could be allowed in order to sustain the action on 
the original debt which was found to have been subsisting and not discharged, 

Held, that since the defendants could not be prejudiced by allowing an 
amendment of the plaint except that it deprived them of the plea of limitation 
as regards the promissory note, the original debt could be sued upon irrespec- 
tive of the promissory note; it did not appear also that the defendants could 
have any possible defence to that claim save the one set up namely discharge 
which had been negatived. The amendment ought to have been allowed and 
it followed from that, that since the last payment of instalment was within 
time from the -date of the present suit the claim upon the original debt would 
not be barred, _ 

The E. B. Commercial Bank Lid v. Surendra Narayan Saha, (1935) 39 C. 
W.N. 1235 and Maung Po Cheinv. C. R.V. V. y. Chettiyar, A.I.R. 1935 Rang. 
282, relied on. 


On appeal from the judgment and decree of the Hon’ble 
Mr Justice Stone, dated the Ist February, 1934, and passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S, No. 292 of 1932, 
-— $$ a m ee 
*O.5. A. No. 15 of 1934. 20th March, 1936, 
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M. S. Venkatarama Aiyar for appellant. 

B. V. Rama Narasu for P. Sitarama Pantulu, S. Nagaraja 
Aiyar and J. R. Alwar Naidu for respondents. 

The Court delivered the following 

Jupgment.—One Visvanadha Mudaliar, now deceased, 
a dealer in tobacco and the 1st defendant who is also doing 
business in tobacco purchased goods from him and eventually 
on account of such dealings and of a promissory note for 
Rs. 2450 on the 20th September, 1928 there was a sum of 
Rs. 6323-13-10 owing to Visvanadha Mudaliar on a balance of 
accounts. According to the account books of Visvanadha 
Mudaliar there was on the 20th September 1928 a settlement 
of accounts and a promissory note for the before-mentioned 
amount was executed by the Ist defendant in favour of 
Visvanadha Mudaliar payable on demand. It is necessary to 
mention also that the 2nd and 3rd defendants were trustees 
appointed by Visvanadha Mudaliar under a deed of trust dated 
23rd August, 1928, under which Visvanadha Mudaliar himself 
and the 2nd and 3rd defendants were to be trustees of this 
business for the purpose of realising the assets and outstand- 
ings of it. After this deed of trust the 2nd and 3rd, defendants 
enterted into possession of Visvanadha Mudaliar’s estate and 
amongst the assets there was the debt due by the Ist defendant 
to Visvanatha Mudaliar of Rs. 2450 on the promissory note 
and certain sums were also due amounting to Rs..3923-13-10. 
The Ist defendant paid to the trustees small sums of R. 50 
Rs. 30 and Rs. 20 and giving credit for those amounts the 
balance of Rs. 6323-13-10 became the amount due on the 20th 
September, 1928, as is shown in Visvanadha Mudaliar’s 
account-book. After the execution of the promissory note the 
‘first defendant continued to pay towards the amount due by 
him instalments of Rs. 10. These payments are credited in 
Visvanadha Mudaliar’s account-book and although some of the 
payments were of Rs. 20 instead of Rs. 10 and some were not 
made weekly in the majority of cases weekly payments were 
made. The last instalment paid, according to the account- 
book, is dated 29th June, 1929. These instalments amounted 


in the aggregate to Rs. 340 leaving therefore a balance due by 


the Ist defendant to Visvanadha Mudaliar of Rs. 5983-13-10 
on the 29th June, 1929. On the 3rd April, 1929 an insolvency 
petition was presented against Visvanadha Mudaliar and on 
it he was adjudicated an insolvent. on the 22nd July, 1929. 
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Thereafter his estate vested in the Official Assignee who on 
the 14th May, 1932 filed the suit under appeal claiming the sum 
of Rs. 5983-13-10 the balance due from the Ist defendant to 
the insolvent. 


At the trial the 1st defendant admitted the execution of 
the promissory note and pleaded that he had discharged the 
promissory note by payment of the amount due to Visvanadha 
Mudaliar shortly after the execution of the promissory note. 
Thus there was no denial of the debt but a plea that it had 
been fully discharged. He also pleaded that the suit on the 
promissory note was barred by limitation; and taking the date 
of it, the suit on the promissory note clearly was barred. But 
in order to save limitation the plaintiff in his plaint set up an 
arrangement between Visvanadha Mudaliar and the Ist defen- 
dant whereby the promissory note amount was to be repaid by 
weekly payments and that the note was only to be enforced if 
there was a default in such payments and that such payments 
had been made up to June 1929 and he also pleaded that a 
letter written by the Ist defendant’s lawyer dated the 18th 
February, 1931 asking to be allowed to look into the accounts 
amounted to an acknowledgment of the claim by the lst defen- 
dant, a plea which is obviously unsustainable. The plaintiff 
also pleaded that he was entitled to exclude the period between 
January, 1931 during which he was kept out of possession of 
the promissory note by the 1st defendant, that this was done 
fraudulently and that as a result for nearly ten months he was 
unable to file the suit. There is also a claim for negligence or 
breach of trust against the 2nd and 3rd defendants trustees, 
another claim which is clearly unsustainable. 


The learned trial Judge felt that he had no alternative but 
to dismiss the suit and that he was unable to hold that the 
plaint contained sufficient allegations to found a claim on the 
balance of account due irrespective of the promissory note and 
also that he would not allow the plaint to be amended to raise 
such a claim and whilst apparently—although this is not quite 
clear—agreeing that there was an arrangement for the pay- 
ment of the debt of weekly instalments of Rs. 10 negatived the 
plaintiff’s contention that the promissory note was only to 
become enforceable if and when there should be a default in 
the payment of the instalments. With regard to the latter 
arrangement we are satisfied that the learned trial Judge took 
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the right view. There is no evidence at all supporting it. 
The promissory note itself does not set it out; on the 
contrary its terms contradict such an agreement because it is 
payable on demand. Therefore, the plaintiff’s contention that 
the bar of limitation was saved by reason of such an arrrange- 
ment and that the period of limitation started to run only 
from the date of default, namely, June, 1929, rightly failed, 
With regard to the other part of the arrangement, namely, 
that the debt was to be paid by weekly instalments of Rs. 10 
the learned trial Judge holds as a fact that such payments 
- were being made by the first defendant under his liability to 
pay the balance of account and further says: ‘The balance of 
account was payable by instalments or at any rate was being 
paid by instalments”. He does not definitely record a finding 
that there was such an arrangement although, in our view he 
may have intended to so find. There is, however, ample evi- 
dence on the record before us to enable us to give a definite 
opinion. The account book, as before stated, shows a large 
number of payments of Rs. 10 a week and in some cases Rs. 20 
in a fortnight and there is also oral evidence with regard to this. 
In our view these payments were being made as a result of an 
agreement: to do so. With regard to the contention of the 
plaintiff that the plaint sufficiently alleges a cause of action 
on the original debt, such contention was negatived by the 
learned trial Judge. In paragraph 6of the plaint. that debt is 
set out as being made up of Rs. 2,450 and certain sums due 
on accounts amounting to Rs. 3,923-13-10. Nothing more is 
said thereafter about that debt except that in his prayer the 
‘plaintiff asks for a decree for the balance due. The promissory 
note and its origin are set out in paragraph 7 and throughout 
it is the one cause of action to which reference is made, and in 
paragraph 22 it is stated that the cause of action in this suit 
arose on the date on which the promissory-note was executed. 
Apart therefore, from the mention of the original debt, there 
is no further mention of it in the plaint except so far as it is 
included in the promissory-note amount: In our view, the 
plaint does not contain sufficient material upon which to found 
a claim upon any debt irrespective of that evidenced by the 
promissory-note. But this does not conclude the matter because 
‘we have still to consider whether the learned trial Judge was 
right in not allowing the plaint to be amended in order to raise 
such a claim. Before us a number of cases were cited in sup- 
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port of the appellant’s contention that an amendment ought to 
have been granted. The first of these was The E. B. Com- 
mercial Bank Lid. v. Surendra Narayan Sahal. In that case 
the claim in the plaint was based upon an insufficiently stamped 
promissory-note alone and a prayer for amendment so as to 
introduce a claim on the loan being refused and the suit dis- 
missed, the High Court in First-Appeal, allowed the amend- 
ment to be made and on such amendment decreed the claim, 
although at the date the amendment was prayed for in the 
trial Court the claim was already time-barred. This was done 
in accordance with the rule that in such circumstances amend- 
ment may be allowed in special cases were the defendant is not 
prejudiced, the defence in that case being a total jdenial of the 
loan. In dealing with the question of the amendment, Derby- 
shire, C.J., says referring to O. 6, r. 17, Civil Procedure Code: 
“The difficulty lies in applying this rule where, as here, the defendant 
claims atime-bar under the Statute of Limitations. In Weldon v. Neal 
Lord Esher said: “We must act on the settled rule of practice, which is that 


amendments are not admissible when they prejudice the rights of the oppo- 
site party as existing at the date of such amendments. . . . . . Under 


. very peculiar circumstances the Court might perhaps have power to allow 


such an amendment, but certainly as a general rule it will not do so.” 


He then refers to Charan Das v. Amir Khans in the Privy 
Council where Lord Buckmaster said: 

“Though the power of a Court to amend the plaint should not as a rule 
be exercised where its effect is to take away from a defendant a legal right 
which has accrued to him by lapse of time, yet there are cases: see for exam- 
ple Mohummud Tahir Ali v. Rutta Koer* where such considerations are out- 
weighed by the special circumstances of the case” 

Derbyshire, C.J. was of the opinion in the appeal before 
the Court that the claim on the loan itself was not raised, 
through some blundering on a lawyer’s part, and thereby the 
plaintiff’s clear rights were jeopardised and that the defendants 
would not be and never were prejudiced in their defence which 
was a total denial of-the whole transaction. The amendment 
was therefore allowed. The same question arose in Maung Po 
Chein v. C. R.V. V. V. Chettiyar5. There the suit was on a 
promissory-note insufficiently stamped. But all the facts of 
the original loan and all the terms thereof, were set out in the 
plaint and the only real defect in the plaint was that in the 


1. (1935) 39 C.W.N. 1235. 2. (1887) 19 Q.B.D. 394. 
3. (1920) 39 M.L.J. 195: L.R. 47 I.A. 255: I.L.R. 48 C. 110 (P.C.). 
4, (1867).11 M.I.A. 468. ` 5. A.LR, 1935 Rang. 282. 
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ptayer the plaintiff had omitted to` pray. for a decree based on 
the original contract of loan alternatively with a prayer fora 
decree based on the promissory-note. Subsequently the plain- 
tiff put in an application to amend the plaint by including such 
prayer. It was held that even on his original plaint the plain- 
tiff was entitled to succeed as on the original contract of loan, 
that strictly an amendment of the plaint was unnecessary 
although it would simplify matters if it were amended and that 
the suit should be treated after the amendment as one for 
amount due on the original contract of loan; and a previous 
decision of the Rangoon High Court was relied upon. It is of 
course well-settled that where all the facts of the original loan 
and all its terms are set out in the plaint but the plaint is based 
on an insufficiently stamped promissory-note or it may also be 
added a promissory-note barred by limitation the plaintiff is 
entitled io succeed alternatively on the original loan although 
there is no such prayer ; but this case is useful for its treatment 
of the party’s right to amend assuming that such an amend- 
ment is necessary. In that case the only defence open to the 
defendant was a denial of the loan and in his written state- 
ment he did actually deny receipt of the consideration of the 
promissory-note and under those circumstances the Court held 
that the amendment ought to be allowed. Reference was also 
made to the decision of this High Court in Sevugan Chetty v. 
Krishna Aiyangar! where it was held that a petition for an 
amendment of the plaint based on no new facts and asking fora 
further relief; namely, recovery of money, may be allowed even 
though it be barred by limitation between the date of the plaint 
and the date of the petition if the same is put in before any, 
evidence is let in and there is no injustice to the defendants. 


In the case before us, the original debt was never disputed 
but the plea of discharge was set up, which Stone, J. held was 
clearly false and the defendants succeeded merely because, 
through inadvertence it may be, the promissory-note alone was 
relied upon. Weare unable to ` see how the defendants are 
prejudiced in thei? defence by allowing an ‘amendment of the 
plaint except that it deprives them of the plea of limitation as 
regards the promissory-note. The original debt was there and 
could have been sued upon irrespective of the promissory-note 
and it does not appear to us that the defendants could have any 
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possible defence to that claim save the one set up, namely, dis- 
charge which has been negatived. We invited the learned 
counsel for the respondents to suggest what defence his clients 
would be able to set up to the claim other than that already 
pleaded and he was unable to suggest any. No new facts were 
needed to support the claim and the question of the agreement 
to pay the debt by instalments was gone into in the evidence 
at the trial and we ourselves are able to discover such an 
arrangement. In addition to these reasons the first defendant 
deliberately withheld the pro-note which he had in his hands 
from the plaintiff, until it had become time-barred. In our 
opinion, the amendment of the plaint ought to have been 
allowed and it follows from this that the plaintiff’s cause of 
action arose on the date of the last payment of the weekly 
instalments of Rs. 10. That date is the 29th June, 1929 and 
as the plaint was filed on 14th May, 1932, the claim on the 
original debt was not barred. Upon this point therefore, the 
appeal as against defendant 1 succeeds and must be allowed 
with costs. The trial Court’s decree is set aside and there will 
be a decree in favour of the plaintiff against the first defend- 
ant for the amount claimed without costs. The appeal against 
the defendants 2 and 3 is dismissed with costs. 


K. C. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 





Veluthandi Beerankutty .. Petitioner” (Petitioner) 
v. a us 
Ameth Mammu (deceased) and 
others .. Respondents (Respondent 
and his legal repre- 
sentatives). l 


Execution—Execution petition filed within twelve years—A pplication for 
amendment of petition made after expiry of twelve years—Amendiment 
allowed by District Munsif—Appeal to Disirict Judge if competent—Civit 
Procedure Code (V of 1908), Ss. 2 (2), 47 and 48. 


The petitioner obtained a decree against the respondent on Ist November, 
1920, and after several attempts to execute the said decree he finally filed an 
execution petition on 31st October, 1932. In that petition he asked for the 
arrest of the judgment-debtor and the attachment of his moveable properties. 





* C, R. P. No. 1887 of 1934. > PE N 12 February, 1936. 
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‘On 15th December, 1932, that is, after the expiry of the twelve year period 
‘prescribed by S. 48, Civil Procedure Code, he applied for leave to amend his 
petition by including a fresh prayer for the attachment of the judgment- 
‘debtor’s immoveable properties also. The application was resisted on the 
-ground that the amendment sought for, if allowed, would be tantamount to 
allowing the plaintiff to file a fresh execution petition beyond the period of 
limitation prescribed. That contention was however overruled and leave to 
amend the petition was granted by the District Munsif. Against this order 
the judgment-debtor appealed to the District Judge and he allowed the 
appeal. 

Held, in revision, that the order allowing the amendment was incidental 
-and interlocutory and not final, and that the appeal to the lower Court was 
incompetent. ; 

Srinivas Prosad Singh v. Kesho 'Prosad. Singh, (1911) 12 I.C. 745, 
referred to. 

Held however, that the amendment of the execution petition was not 
‘properly allowed by the District Munsif, and that'the order of the District 
Judge refusing the amendment should be allowed to stand. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
‘Government of India Act, praying the High Court to revise the 
order of the District Court of North Malabar dated 7th July, 
1934 and made in A. S. No. 54 of 1934 (R. M. P. No. 1402 
-of 1932, District Munsif’s Court, Quilandi O. S. No. 235 of 
1920, District Munsif’s Court, Cannanore). 

O. T. G. Nambiar for petitioner. 

P. Govinda Menon and M. C. Sreedharan for respondents. 


The Court delivered the following 


JupcmentT.—Mr. O. T. G. Nambiar contends that the 
-appeal to the District Court was incompetent and that its judg- 
ment should therefore be treated as nullity and be vacated. 


The facts that give raise to the present Civil Revision 
Petition may be shortly stated. The plaintiff (the petitioner 
before me) obtained a decree against the respondent on the 
1st November, 1920. After various infructuous attempts 
made to execute the decree, he finally filed the execution peti- 
tion in question on the 31t October, 1932. In that petition he 
asked for the arrest of the judgment-debtor (the respondent) 
and the attachment of his moveable properties. On the 15th 
December, 1932, that is after the expiry of the twelve year 
-period prescribed by S. 48 Civil Procedure Code, he applied 
for leave to amend his petition by including a fresh prayer for 
the attachment of the defendant’s immoveable properties also. 
The application was resisted on the ground that the amendment 
sought for, if allowed, would be tantamount to allowing the 
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limitation prescribed. This contention was overruled and leave 
to amend the petition was granted. Against this order of the 
District Munsif, the defendant appealed to the lower Court 
and the District Judge, reversing that order, refused the. 
amendment and allowed the appeal. 


The plaintiff who has filed this Revision Petition contends, 
as I have said, in the first instance, that the appeal to the lower 
Court was itself incompetent. I think this contention must 
prevail. It cannot be doubted that the question which the 
lower Court had to decide was one, that arose between the 
parties to the suit and related to the execution of the decree 
and that accordingly the requirements of S. 47 were satisfied. 
But the question still remains, does the order of the District 
Munsif satisfy the definition of the word “decree” in S. 2 
(2)? As is observed is Srinivas Prosad Singh v, Kesho- 
Prosad Singh: 

“Cl. (2) of S. 2 then provides that the term, ‘ decree’ shall be deemed to. 
include the determination of any question within S. 47, but shall not include- 
any adjudication from which an appeal lies as an appeal from an order. This 
extended definition of the term ‘decree’, it will be observed, follows the: 
primary definition that the term ‘decree’ means the formal expression of an 
adjudication which, so far as ‘regards the Court expressing it, conclusively. 
detérmines the rights of the parties with regard to all or any of the matters 
in controversy in the suit”. (See page 748). 


That being so, the point to decide is, was there an adjudi-. 
cation coaclusively determining the rights of the parties? It 
is not every order made under S. 47 that would be appealable,. 
for, as is pointed out in the same judgment, if that were so, 
“at every stage the execution proceeding would be liable to be 
arrested by an appeal”. All that the first Court did was, to 
hold that the amendment could properly be made, but there- 
was no final adjudication, conclusive as regards the Court 
expressing it, determining the rights of the parties. The 
Court’s decision was in the nature of a finding, and had the 
Court gone further and attached the property, the defendant. 
would then have the right of preferring an appeal. That no 
appeal lies from an interlocutory order is well-settled and I 
must hold that the order allowing the amendment was incidental. 
and interlocutory and not final. The appeal to the lower Court 
was premature and therefore incompetent and I must accor- 
dingly uphold Mr. Nambiar’s contention. 





1. (1911) 12 I.C: 745. 
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If I left the case here, the result would be, that the 
judgment-debtor on the property being attached, wouid file an 
appeal and the question of substance, namely, the propriety of 
the amendment, would then have to be gone into. This would 
mean further waste of time and money ; to obviate this, I have 
decided to dispose of the case on the merits. There are hardly 
sufficient grounds as tke District Judge points out, for allowing 
the plaintiff, who has shown no diligence, to amend his petition 
and for thus enabling him to circumvent the salutory provision 
of S. 48. Special circumstances must be shown for the 
indulgence asked for, and I agree with the District Judge for 
the reasons given by him, that the plaintiff has failed to show 
that such circumstances exist. 

The Civil Revision Petition fails and is dismissed. But in 
the circumstances to which I have adverted, the lower Court’s 
order as to costs is vacated and in this Court I make no order 
as to costs. 

B. V. V. ———. - Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. JUSTICE VENKATARAMANA Rao. 
Devabhaktuni Sithamahalaksh- 


mamma .. Appellanis* (Plaintiffs) 
v. 
= Pamulapati Kotayya and A 
others .. Respondents (Defendants). 


Hindu Law—Joint family—Father’s gifts to daughters—Reasonable 
portion—Son’s indebtedness—Creditor’s attachment of property transferred 
by gifts to daughters—Whether gifts valid—Circumstances when gifts valid- 
in favour of daughter—Transfer of Property Act (IV of 1882), S. 53—no 
application when creditors of sonare affected by father’s transfer—Gift to 
daughter’s daughter not valid. 


It is competent to a Hindu father to make a gift of a reasonable portion 
of the ancestral immmoveable property to his daughters without reference to 
the son. It is a power vested in the father under the Hindu law, which he can 
exercise subject to the restrictions or limitations imposed on him by the said 
law. The question whether a particular gift is reasonable or not will have to 
be judged according to the state of the family at the time of the gift, the 
extent of the immoveable property, the indebtedness of the family and the 
paramount charges which the family was under an obligation to provide for, 
and after having regard to the circumstances, if the gift can be held to be 
reasonable, such a gift will be binding on the joint family members 
irrespective of the consent of the members of the famiiy. 

a e a a EE, 

* S. A. Nos. 217 to 220 of 1932. 23rd March, 1936. 
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Where a Hindu father as the head of a family consisting of sons and 
daughters made gifts in favour of his daughters and a daughter’s daughter 
as well, small portions of his immoveable property, and a creditor of the 
son questioned the validity of the gifts and contended S. 53 of the Transfer 
of Property Act would invalidate them, 

Held, (1) that S.53 of the Transfer of Property Act had no application 
to the facts, as there was no transfer by the indebted son but by the father 
and manager of the joint family alone; 


(2) that if under the law it was moral obligation on the family to make a 


` provision in favour of daughter as and by way of marriage portion and such 


obligation would continue until it was fulfilled by a reasonable provision being 
made therefor, the fact that one of the sons had become indebted could not 
take away the power of the father to make such a gift or to put an end to 
the continuing obligation which the family was under; 


Kudutamma v. Narasimhacharyulu, (1907) 17 M.L.J. 528 at 533, relied on. 

(3) that want of bona fides inthe transferor could not be inferred by 
the mere fact that the creditors of the son who had attached the family 
properties would be affected by the transaction, especially when the attach- 
ment in this case was not effected: before but long after the family property 
was utilised or alienated for legitimate family purposes; 

(4) that the gift in favour of the daughter’s daughter could not be upheld 
as it would not be allowed by Hindu law and hence would not bind the son’s 
interests in the property available for the creditors. 

Appeals against the decrees of the District Court of Guntur 
in Appeal suits Nos. 158, 161, 159 and 160 of 1930 respectively 
preferred against the decrees of the Court of the District 
Munsiff of Tenali in Original suits Nos. 1185, 1188, 1186 and 
1187 of 1926 respectively. 


G. Lakshmanna and G. C E Sastri for appellants. 
N. Rdma Rao for respondents. 
The Court delivered the following 


Jupcment.—The question raised in these second appeals 
is as regards the power of a father to make a gift of a portion 
of joint family immoveable property in favour of his daughter 
or daughter’s daughter. The plaintiffs in O. S. Nos. 1185, 
1187 and 1188 of 1926, out of which second appeals 217, 220 
and 218 respectively arise, are the sisters of the second 
defendant, and the plaintiff in O. S. No. 1186 of 1926 is the 
daughter of another sister of the second defendant. The. 
second defendant is the son of one Gavani Ramaswami. The 
said Ramaswami and his son Gopala Rao and the second 
defendant were members of an undivided Hindu family. On 
the 26th August, 1925, the said Ramaswami executed 4 deeds 
of gift in favour of the plaintiffs in the said suits giving them 
each about 2 acres of wet land and put them in possession of 
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the same. The first defendant is a creditor who obtained a 
decree against the second defendant in O. S. No. 373 of 1925 
on the file of the Additional District Munsif’s Court, Tenali. 
He filed the said suit on the 18th of June, 1925, and applied 
for an order of attachment before judgment of the second 
defendant’s share in the joint family property. But the attach- 
ment was not effected till 19th September, 1925. In the 
meanwhile the said gift deeds were executed and subsequently 
a deed of partition was also executed on the Ist of September, 
1925. The plaintiffs preferred their claims on the strength of 
the said gift deeds, but the said claims were disallowed, and 
thereupon the present suits were filed for a declaration of 
their rights under the said gift deeds. Both the lower Courts 
have declared that the gift deeds in question are not binding 
in so far as the second defendant’s share is concerned. It may 
be mentioned that the second defendant was also adjudicated 
insolvent on the 5th December, 1925. The lower Courts also 
found that both on the date of the gift deeds and on the date 
‘of partition the second defendant was heavily indebted and his 
share of the Joint family property would not be enough to 
liquidate all his debts in full. It was also found that subsequent 
to the partition the father obtained a sale of a portion of the 
property allotted to the second defendant’s share in considera- 
tion of discharge of the second defendant’s share of the 
family debts. It was also found that the joint family was 
possessed of 40 acres of wet lands and 20 acres of dry lands 
besides house property. The learned District Judge was of 
opinion that the gifts made by the father of 8 acres of wet lands 
were not out of proportion to the total extent of the family 
property, and the gift deeds were not nominal transactions. 
But nevertheless he held that having regard to the fact of 
indebtedness of the son and the knowledge of the father of 
such indebtedness and that the transactions were brought 
about in view of the impending insolvency of the son, the gifts 
must be held to offend against the provisions of S. 53 of the 
Transfer of Property Act as the necessary result of such gifts 
would be to reduce a portion of the poperty from the son’s 
share and prevent it from being available to his creditors. 


It is contended by Mr. Lakshmanna that the view of the 
learned District Judge in applying S. 53 of the Transfer of 
Property Act isnot sound. I am inclined to agree with his 
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contention. S. 53 of the Transfer of property Act has no 
application to the facts of this case. There is no transfer by 
the 2nd defendant. The gift deeds were by the father of the 
2nd defendant as the father and manager of the joint family. 
Therefore the validity of the said gifts has to be judged 
according to the principles of Hindu Law. There can be no 
doubt that the father is under a moral obligation to make a 
gift of a reasonable portion of the family property as a 
marriage portion to his daughters on the occasion of their 
marriages. It has also been held that it is a continuing obliga- 
tion tillit is discharged by fulfilment thereof. It is on this 
principle a gift of a small portion of immoveable property by 
a father has been held to be binding on the members of the 
joint family. By virtue of the fact that it has been held to be 
a continuing moral obligation a gift even after the date of the 
marriage has been held to be valid, and a gift made even after 
the death of the father by the managing member who succeed- 
ed him has been held to be in fulfilment of the obligation 
imposed on the father under the Hindu Law. In Kudutamma 
v. Narosimhacharyulul, Wallis, J., observes: 

“ Mere neglect on the part of the joint family to fulfil a moral obligation 
at the time of the marriages cannot, in my opinion, be regarded as putting an 
end to it, and I think it continued until it was discharged by the deed of gift 
now sued on and executed after the father’s death by his son, the Ist defen- 
dant who succeeded him as managing member of the joint family.. The gift 
was in the circumstances of the case an eminently proper and reasonable 
one. . . e i 

Thus it will be seen that it is competent to a Hindu 
father to make a gift of reasonable portion of the ancestral 
immoveable property to his daughters without reference to the 
son; and such a gift cannot be said to have been made, as is 
observed by the learned District Judge in this case, on behalf 
of his son. It is a power vested in the father under the Hindu 
Law, which he can exercise subject to the restrictions or limita- 
tions imposed on him by the said law. The decided cases have 
held that the gift must be a reasonable one. The question 
whether a particular gift is reasonable or not will have to be 
judged according to the state of the family at the time of the 
gift, the extent of the family immoveable property, the indebt- 
edness of the family, and the paramount charges which the 


-family was under an obligation to provide for, and after 





1, (1907) 17 M.L.J. 528 at 533. 
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having regard to these circumstances if the gift can be held to 
be, reasonable, such a gift will be binding on the joint family 
members irrespective of the consent of the members of the 
family. In the present case there can be no question that the 
gift was reasonable. But it is contended that having regard to 
the known indebtedness of the son, and the result which 
would follow by giving effect to such a gift in reducing a 
portion of the property from being available to his creditors, 
the gift is not a reasonable one made in the valid exercise of 
the power of the father. If under the law it isa moral 
obligation on the family to make a provision as and by way of 
‘a marriage portion and such obligation continues until it is 
fulfilled by a reasonable provision being made therefor, the 
fact that one of the sons has become indebted cannot take 
away the power of the father to make such a gift or to put an 
end to the continuing obligation which the family was under. 
The learned District Judge though he held the gift to bea 
reasonable one having regard to the extent of the joint family 
property and the circumstances of the family, came to the 
conclusion that the gift could not have been bona fide in view 
of the known circumstances relating to the financial embarrass- 
ment of the 2nd defendant. In many cases the financial em- 
barrassment of a member of the family is often a ground for 
effecting a partition among the members of the family, and of 
making due provisions for the obligations which the family 
has to discharge. Itis not possible to understand how the 
indebtedness of one of the members of the family should pre- 
vent the father or the managing member from exercising the 
legitimate right which the Hindu Law gives him. 


Mr. Rama Rao contended that it must be shown that the 
gift was made bona fide, that is, the dominant intention must 
be to make due provision for the daughters and not to defraud 
the creditors of the 2nd defendant and that the latter was the 
dominant intention in this case. I cannot follow this argu- 
ment. If it was an obligation which the joint family had to 
fulfil and the gift was made in. fulfilment of that obligation 
and it could be upheld as a valid gift otherwise, want of bona 
fides cannot be inferred from the mere fact that the creditors 
of the 2nd defendant would be affected by it. They haveno lien 
on the joint family property. As has already been stated there 
has been no seizure of the interest of the son by the attachment 
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as it was not effected till long after the gift deeds were execut- 
ed and if before actual seizure a portion of the joint family 
property was utilised or alienated for legitimate family pur- 
poses, a creditor of the son cannot complain as his right is 
only to work out the interest of the son as is available on the 
date of seizure. The gifts in favour of the daughters must. 
therefore be held to be reasonable and binding even on the 2nd 
defendant’s interest in the family property. But the gift in 
favour of the daughter’s daughter stands on a different foot- 
ing. There is no obligation ona father to provide for the 
daughter’s daughter. Sucha gift cannot be upheld as a gift 
made out of affection, because it is not competent to a Hindw 
father to make a gift of immoveable property of the 
joint family in favour of the daughter’s daughter out of 
affection. The gift must be such as the Hindu Law will 
allow. Therefore so far as the gift in favour of the 
daughter’s daughter is concerned it cannot be held to be bind- 
ing on the 2nd defendant’s interests. In the result I allow 
Second Appeals Nos. 217, 218 and 220 of 1932 and reverse the 
decrees of the lower Courts, and give a decree in favour of 
the plaintiffs in Original Suits 1185, 1187 and 1188 of 1926. 
respectively and dismiss Second Appeal No. 219 of 1932 with 
costs. So far as the other appeals are concerned, the 
appellants will get cost from the Respondents but only one 
Vakil’s fee in all the three cases throughout. 

S.A. Nos. 217, 218 & 220 allowed. 

S.A. No. 219 dismissed: 

K. C. —-—— (Leave to appeal refused.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

.PRESENT :—MR. JUSTICE VENKATARAMANA RAo. 


Thotapalle Sarvabhatla Venkata 


Chandikamba -. Appellant* (Plaintiff) 
v. 
Kanala Indrakanti Viswanadh- 
ammayya ` -- Respondent ( Defendant.) 


Civil Procedure Code (V of 1908), O.2,7r.2—‘Omits to sue’ meaning of 
—Omission of a claim of which the plaintiff was not aware of but of which 
he could have become aware of by enguiry—If bars subsequent suit for 
omitted claim. 

Where in a prior suit by a next friend on behalf of the minor plaintiff 
for recovery of possession of certain specified properties from the defendant 


* S. A. No. 463 of 1932. lst April, 1936. 
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the next friend failed to claim a particular piece of land of whose existence 
he was not aware, though he might have by proper enquiry made himself 
aware of its existence, a subsequent suit by the plaintiff on attaining majority 
to recover that piece of land is not barred by Or. 2, r. 2 Civil Procedure 
Code, as it is only an omission of a claim or remedy known to the plaintiff at 
the time of the institution of the prior suit that constitutes ‘Omission’ within 


the meaning of that rule. Actual knowledge of the claim is necessary to bar _ 


the relief and mere constructive knowledge is not enough. 
Vasudevan v. Arunachala, (1925) 23 L.W. 415, relied on. 
Ramujagar Pande v. Bhagirathi, (1914) 27 I.C. 808, distinguished. 


Appeal against the decree of the District Court of 
Kurnool in A. S. No. 25 of 1931, preferred against the decree 
of the Court District Munsiff of Kurnool in O. S. No. 424 of 
1928. 


j V. Govindarajachari and B. Lakshminarayana for appel- 
ant. 


P. C. Parthasarathy Aiyangar for respondent. 

The Court delivered the following 

Jupcment.—The question in this Second Appeal is whether 
the suit is barred by O. 2, r. 2 Civil Procedure Code. The 
facts necessary for the disposal of this question may be briefly 
stated. The plaintiff is the widow of one Krishnayya. The 
said Krishnayya was adopted by one Venkatasubbamma to her 
husband under an authority given to her by a will. Before 
adoption she seems to have entered into an arrangement with 
the adopted son in and by which the adopted boy should have 
absolute right in some of the properties of her husband and 
she should enjoy the rest of his properties during her lifetime. 
The adopted son died without leaving any issue. As during 
the lifetime of the plaintiff’s husband the adoptive mother was 
managing the estate and she declined to put the plaintiff in 
possession of the properties after his death, the plaintiff insti- 
tuted a suit O.S. No. 23 of 1920 on the file of the sub-Court, 
Kurnool through her father as next friend, she being then a 
minor, for recovery of the properties which under the deed of 
adoption the plaintiff’s husband was absolutely entitled to and 
also for a declaration that in the remaining properties the 
plaintiff’s husband had a vested interest, and the plaintiff 
would be entitled to get them after the death of Subbamma. 
While the said suit was pending the said Subbamma died and 
the plaint was amended by adding a prayer for possession and 
she ultimately obtained a decree for all the properties, both the 
properties in which the husband was absolutely entitled to 
under the deed of adoption, and also the properties which were 
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being enjoyed by Subbamma. There was one property called 
Cheruvu Chenu in the Pasupula village which consisted of three 
survey Nos. 91, 182, and 181. In the belief that the said 
Cheruvu Chenu consisted of only two survey numbers the 
claim in the previous suit was made in respect of two survey 


. numbers and the other survey number was omitted to be includ- 


ed therein. The plaintiff after attaining majority discovered 
the existence of this property and sued to recover the same by 
the institution of the present suit. She alleged that her next 
friend at the time of the institution of the former suit was 
unaware of its existence. The learned District Munsif was of 
opinion that the plaintiff’s father was unaware of the existence 
of the suit property and therefore O. 2, r. 2 would not bea 
bar. He also held that the plaintiff being then a minor any 
negligence of the guardian would not affect the plaintiff’s right 
to sue. The learned subordinate Judge reversed his decision 
holding that the question of the knowledge is immaterial for 
the purpose of O. 2, r. 2 and omission from whatever cause 
would preclude the plaintiff from claiming the suit property 
and he further held that she should be bound by the act of the 
next friend and no plea of gross negligence having been 
alleged in the plaint as against the plaintiff’s father it would 
not be open to her to rely on want of knowledge on his part. It 
is now contended by Mr. Govindarajachari on behalf of the 
plaintiff that the view of the learned subordinate judge is not 
sound. It fs now well-established that to constitute omission 
by the plaintiff within the meaning of O. 2, r. 2 Civil Proce- 
dure Code, it is necessary that the claim must have been known 
to him. It is only a claim or remedy known at the time of the 
institution of the suit of which a subsequent litigation will be 
barred. This view has been consistently taken by this High 
Court. (Vide Viraraghava v. Krishnaswami1 and Sankaran 
v. Parvathi2). In Minor Vasudevan v. Arunachala Aiyars. 
Venkatasubba Rao, J., had to consider this question. In that 
case the plaintiff sued to recover certain properties on the 
footing of a document the contents of which he was unaware 
at the time of the institution of the suit. He made a claim in 
the plaint in respect of certain properties so far as they were 
then known to him and he obtained a decree in respect thereof. 





1. (1883) I.L.R. 6 Mad. 244. 2. (1895) I.L.R. 19 Mad. 145. 
3. (1925) 23 L.W. 415. 
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Then he filed a review petition stating that from the document 
he found that he was entitled to further properties which he 
‘omitted to include in the plaint and wanted the decree to be 
rectified. This relief was negatived. Then he filed another 
suit claiming to recover the property omitted in the former 
plaint. He was held entitled to do so. Therefore this case 
seems to indicate that actual knowledge of the claim is neces- 
sary to bar the relief and not constructive knowledge. In this 
case from the evidence of the next friend, the plaintiff’s 
father, it is clear that he was unaware of the existence of the 
‘suit survey number though he might have by proper enquiry 
made himself aware of its existence. Mr. Parthasarathy 
-Aiyangar relied on the decision in Ramujagar Pande v. 
Bhagirathil. But that was a case of oversight. It has been 
held that an accidental omission will be an omission within the 
meaning O. 2, r. 2. (Vide Moonshee Bugloor Ruheem v. 
Shumsoonnissa Begum2). And as observed by the learned 
Judge in Ramujagar Pande v. Bhagirathi! a litigant cannot 
be required to include in his suit the claim for relief based 
upon facts of which he is ignorant. I am therefore of opinion 
that O. 2, r. 2 will not preclude the plaintiff from claiming the 
suit property. In this view it is unnecessary to consider the 
correctness of the decision in Gopal Rao v. Narasingha Raos 
I therefore allow the appeal, reverse the decree of the learned 
- District Judge and restore that of the learned District Munsiff. 





I direct each party to bear his own costs. : 
Leave refused. 
S. V.V. > Second Appeal allowed. 
1. (1914) 27 I.C. 808. 2. (1867) 11 M.I.A. 551. 


3. (1899) I.L.R. 22 Mad. 309. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT '—Mr. Justice VARADACHARIAR AND MR. 
Justice Mocxerr. 
The Secretary of State for India in 
Council represented by the 


Collector of Madura .. Appellant* (first Defen- 
l dant) 
v. 
P.S. Nageswara Ayyar (deceased) 
and others .. Respondents (Plaintiffs- 
defendants). 


Water rights—Ryotwari lands—Right to accustomed supply of water for 
irrigation—Exclusive right to channel water based on custom and prescription 
—Whether can be pleaded against government—Right _of government to 
regulate water supply—Major portion of lands in village registered as single 
crop—Water used for double crop for large number of years—Inference— 
Determination of rights between ryotwart holders and government—Princi- 
ples applicable. 


The plaintiffs filed the suit as representatives of the ryots owning lands in 
the village of T and another which were irrigated by the V channel either 
directly by small channels taking off at various points from the main channel 
or from water stored in three main tanks fed by the V channel. The waters of 
the V channel after filling the T tank passed through a channel which ultima~ 
tely joined the river. First defendant suit was the Secretary of State 
represented by the Collector, and defendants 2 to 25 represented the ryots of 
certain other villages which were irrigated by channels taking off from the 
main river at a point below the junction of the V surplus channel with the 
main river. In the revenue accounts the V channel was entered as the source 
of irrigation for the villages represented by defendants 2 to 25. The suit 
became necessary in view of a proposal by the Government to dig a diversion 
channel at a point before the V channel flowed into the T tank, the purpose 
of the scheme being to take water from the V channel to the defendants’ 
villages even when there may not be enough water in the channel to fill the T 
tank. It appeared that for more than 100 years the plaintiffs’ villages alone 
had been taking water from the suit channel and that the channel had been 
registered as the only source of irrigation for those villages. It was shown 
that in the plaint villages a very large extent of lands had long continued to. 
be cultivated with second crop, though only a small extent was registered as 
double crop land. The plaintiffs apprehended loss from the proposed diver- 
sion and sued for a declaration of their exclusive tights to the water flowing 
in the V channel and for an injunction restraining the defendants from pro- 
ceeding with the diversion work, basing their right on customary right and 
prescription. 

Held, that the claim based on prescription was precluded by the relation- 
ship between the plaintiffs and the first defendant, and that though the plain- 
tiffs were entitled to the accustomed supply of water from the V channel, 
they were not entitled to an exclusive right to the water therein to the extent 
ri A ee 
* Appeal. No. 263 of 1930. ; 8th April, 1936. 
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of preventing Government. from using the water for other purposes even 
without prejudice to plaintiffs’ accustomed user. 

Held however, that the extent of the right of the plaintiffs to take water 
from the V channel for the irrigation of their lands should be determined 
with reference to the accustomed user of water by the plaintiffs and not with 
reference to the entries in the registry. 

There are some common factors between the claim of customary right 
and the claim of prescriptive right, but there is a fundamental difference 
between the two, that is, while prescriptive right may in certain circumstances 
support a claim of exclusive right, the customary right cannot give the 
claimants an exclusive right. 

A right by prescription can be acquired as against the proprietary right 
of another but not as against the sovereign right which under the Indian law 
the State possesses to regulate the supply of water in public streams so as to 
utilise it to the best advantage. i 
` Tinkowri Pathak v. Ram Gopal Pathak, (1922) I.L.R. 50 Cal. 356 and 
Secretary of State v. Subba Rao. A.I.R. 1927 Mad. 382: 26 L.W. 10 consider- 
ed. 

The rights and obligations as between the State and the ryot in India in 
the matter of irrigation rest largely on unrecorded custom and practice. 
Though the ryotwari holder is ordinarily spoken of as entitled to the custom- 
ary supply of water the corresponding obligation of the Government is nega- 
tive rather than positive. Its obligation is not to find the required supply of 
water at any cost on painof being held liable in damages for default, but 
only not to interfere with the necessary supply if and so far as water is 
available. The significance of the registry as single crop or double crop or 
as “compounded” lies mainly in fixing the quantity of liability of the ryot in 
the matter of land revenue; the power of the State to interfere with the 
customary supply of water to ryotwari holders should be determined however 
with reference to the accustomed user and not with reference to the registry. 

Sankaravadivelu Pillai v. Secretary of State, (1904) 15 M.L.J.32:LLR. 
28 Mad. 72, Secretary of State v. Muthuveeranna Reddy, (1910) 20 M.L.J. 
869: ILL.R. 34 Mad. 82 and Basavana Gowd v. Narayana Reddi, (1930) 61 M. 
L.J. 563: I.L.R. 54 Mad. 793 referred to. 


Appeal against the decree of the Court of the Subordi- 
nate Judge of Dindigul in Original Suit No. 32 of 1925. 

The Government Pieader (K. S. Krishnaswamy Aiyangar) 
for appellant. 

C. S. Venkatachari, T. P. Gopalakrishna Aiyar, R. Rama- 
subba Aiyar and G. Gopalaswamy for respondents. 


The Judgment of the Court was delivered by 


Varadachariar, J.—This is an appeal by the Secretary of 
State (first defendant in the suit) against a decree declaring the 
exclusive right of the plaintiffs to all the water in an irrigation 
channel known as the Varahanadi Channel near Periyakulam 
in the Madura District, and restraining the Government by 
injunction from interfering in any manner with that channel 
between the points marked A-1 to A-7 in the plaintiffs’ plan, 
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whether by way of cutting open or digging a new channel or 
by way of diverting the water. 

The Varahanadi channel takes off at the foot of the Palni 
hills from a river known as the Varahanadi river at the point 
marked A-1 in the plaint plan. At this point, the main river 
turns northward and after some distance runs eastward, whereas 
the Varahandi channel runs almost directly eastward from the 
point A-1. AtA-1 there is an east to west dam of boulders 
(called Thalavamadai dam) whose effect is to turn all the low 
water coming down the stream into the channel and it is only 
in seasons of flood that the water coming down from the 
hills can overflow this dam and find its way into the 
main river. On the hills, ata height of nearly 7000 feet, 
there is an extensive swamp known as the Berijam swamp 
which to some extent retains rain water and is also full of - 
natural springs. Itis the water from this swamp that flowing 
down the southern and eastern slope of the hills, finds its way 
to the point A-1. Somewhere to the east of this point, another 
hillstream known as the moongil pannayar joins the Varahanadi 
channel and it is stated that this stream not only carries rain 
water but also affords a reliable supply of spring water. It is 
also stated that the bed of the Varahanadi river and the bed of 
the Varahanadi channel between A-1 and A-3 are supplied with 
natural springs which always give a steady low water flow. 


Between 1890.and 1905 Government had been investigat- 
ing a project for the construction of a reservoir alongside the 
Berijam swamp with a view to conserve the water collecting 
there during the north east monsoon rains (October and 
November). The main wet crop in that part of the country 
known as the kalam crop is raised between August and January 
and during the rainy season there will not be much necessity 
to depend on water drawn from Berijam; but, for the second or 
kodai crop raised in the summer months, a dependable source 
of supply, especially towards the end of the season when the 
crops were maturing, was felt to be indispensable. With 
this object in view and also to improve the supply of drinking 
water to Periyakulam, the reservoir was constructed and it 
began to work from about 1913. 


The Plaintiffs filed this suit as representatives of the 
ryots owning lands in the villages of Thenkarai (including 
Papayampatti) and Thamarakulam. The lands in these 
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villages are irrigated by the Varahanadi channel either direct- 
ly by small channels taking off at various points from the 
main channel or from water stored in three main tanks fed by 
the Varahanadi channel. The waters of the Varahanadi channel 
after filling Thamarakulam tank surplus at the point A-4 in 
the plaint plan, through a channel which ultimately joins the 
Varahanadi river. Defendants 2 to 25 represent the ryots of 
Kilamangalam and other villages which are irrigated by 
channels taking off from the main river at a point below the 
junction of the Varahanadi surplus channel,withithe main river. 


In the revenue accounts, the Varahanadi channel is entered as ' 


the source of irrigation for the plaint villages while the 
Varahanadi river is entered as the source of irrigation for the 
villages represented by defendants 2 to 25. 


The substantial point in dispute between the parties is 
whether for the purpose of irrigating the lands in the villages 
of defendants 2 to 25 water from the Varahanadi channel can 
be made available only if and in so far as it surplusses through 
the weir of the Thamarakulam tank at A-4 or it can be made 
available in any other way, and if so, how and subject to what 
limitations. The suit became necessary in view of a proposal 
by the Government to diga diversion channel at the point 
` marked P in the plaint plan, that is before the Varahanadi 
channel flows into Thamarakulam tank. The diversion 
channel was designed to skirt the Thamarakulam tank and 
join the existing surplus channel at a point to the east of the 
surplus weir of the Thamarakulam tank. It is obvious, that 
the purpose of the scheme was to take water from the Vara- 
hanadi channel to the defendants’ villages even when there may 
not be enough water in the channel to fill the Thamarakulam 
tank and surplus over the weir. 


The plaintiffs apprehend loss from the proposed diversion 
in view especially of their experience of what happened in the 
year 1922. In July of that year, the Tahsildar of Periyakulam 
Taluk (D. W. 1) arranged to supply water from the Varaha- 
nadi channel to the Kilamangalam ryots taking it across the 
Tamarakulam tank through a channel specially dug for the 
purpose and joining the surplus channel towards the east. The 
plaintiffs complain that as a result of that attempt to supply 
water to the Kilamangalam ryots in a season of low water 
supply, the crops then standing on a large extent of their lands 
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seriously suffered, especially as all the channels leading to their 
lands from the main channel had to be closed for the purpose 
of leading the water from the Berijam reservoir on the surplus 
channel below the Thamarakulam tank. The plaintifis appre- 
hend that if the proposed diversion channel is dug, it is sure to 
deprive them of the necessary supply of low water to their 
lands and that they would suffer heavy damage. Hence the 
suit for an injunction restraining the defendants from digging 
the proposed diversion or in any manner diverting the water 
or the course of the Varahanadi channel, for the irrigation . 


‘of Kilamangalam lands. 


We shall presently consider whether there is any and 
what justification for the apprehension felt by the plaintiffs. 
In framing their plaint, the plaintiffs thought fit to set up an 
exelusive right to all the waters flowing in the Varahanadi 
channel. This exclusive right they sought to found sometimes 
on a kind of proprietary basis, at other times on the basis of 
customary right and finally on the basis of prescription. At 
the trial however the proprietary basis was given up. The 
learned Subordinate Judge has recorded at the end of 
paragraph 19 of his judgment that the plaintiffs did not set up | 
ownership of Berijam or to Varahanadi channel or to the three 
tanks in their villages. The case therefore proceeded on the 
footing that these sources are Government property. l 


Between the claim of customary right and the claim of 
prescriptive right, there are no doubt some common factors, 
but there is a fundamental difference which has been ignored 
both in the plaint and in the judgment of the lower Court. 
The customary right may give the plaintiffs all they really want 
but it may not give them an exclusive right to all the 
waters of the channe! to the extent of preventing Government 
from using the water of the channel for other purposes even 
without prejudice to the plaintiffs’ accustomed user. Pres- 
criptive right may in certain circumstances support a claim of 
exclusive right, though even the extent of a prescriptive 
right must generally be measured with reference to the user 
made by the claimant and not with reference to the mere flow 
in the channel. It is only in connection with the determination . 
of riparian right that the accustomed flow in the stream will be 
a standard. 
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In the present case, the claim based on prescription is 
precluded: by the relationship between the plaintiffs and the 
first defendant. The conflict is not directly between the plain- 
tiffs and defendants 2 to 25, and there is accordingly no 
question of prescribing against these defendants who merely 
seek to move the first defendant. It i is unnecessary to consider 
the correctness of the theory which will make the ryotwari 
holder a kind of tenant under the Government; nor is it 
necessary to examine whether and in what circumstances a 
tenant can claim an easement as against his landlord. A right 
by prescription can be acquired as against the proprietary right 
of another but not as against the sovereign right which under 
the Indian law the State possesses to regulate the supply of 
water in public streams so as to utilise it to the best advantage. 
The learned subordinate Judge fell into an error in thinking 
that the decision in Tinkowri Pathak v. Ram Gopal Pathak! or 
the observations in Secretary of State v. Subba Rao? are 
sufficient to support the claim of prescriptive right in the 
present case. 


There can however be no doubt that the plaintiffs are 
entitled to certain rights in the waters of the Varahanadi 
channel for the irrigation of their lands. The position is 
correctly stated in the written statement of the first defendant 
that the plaintiffs are only entitled to the accustomed supply of 
water for the irrigation of their lands and that they*could not 
acquire any exclusive right to the detriment of the paramount 
tight of the State to regulate and control all supply of water in 
public streams and channels. But the argument advanced 
before us by the learned Government Pleader shows that the 
expression ‘ accustomed supply’ is capable of being interpreted 
in manner prejudicial to the plaintiffs and it has therefore 
become necessary for us to discuss the extent of the plaintiffs’ 
right at some length. 


It is common ground that for more than 100 years the 
plaintiffs’ villages alone have been taking water from the suit 
channel between thé points A-1 and A-4 and the suit channel 
has been registered as the only source of irrigation for the 
plaint villages. It is also undisputed that in Civil, Revenue 
and Criminal proceedings in the course of the last century, the 


claims of the Mannavanur ryots to take water from the Berij jam 


naea 


`(1922) I.L.R. 50 Cal. 356. 2. AIR. 1927 Mad. 382: 26 L.W. 10, — 
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swamp through the slope on its western side have been 
negatived. But we cannot agree with the learned Judge that 
these circumstances confer on the plaint villages an exclusive 
right to all the waters of the Varahanadi channel, for Govern- 
ment may not and is not likely to interfere with the water 
unless and until it is required elsewhere. It is unnecessary to 
refer at any length to the circumstances relating to the construc- 
tion of the reservoir at the Berijam swamp. It is one thing 
to say that this construction could not have been intended to 
prejudice the rights of the plaint villages but it is a different 
thing to say that the reservoir was intended solely for the 
benefit of the plaint villages. Even according to the plaintiffs’ 
evidence, the waters flowing through the Varahanadi channel 
ultimately find their way through the channel A-4 to A-7 into 
the Varahanadi river and benefit other villages. But in low 
water seasons, there is very little likelihood of the water so 
flowing if the only flow permitted was through the surplus 
weir of the Thamarakulam tank. “= 


It is necessary to point out that the learned Subordinate 
Judge has fallen into one or two material errors in this 
connection. He thought that after the construction of the 
Berijam reservoir, the sluice arrangement had been so carried 
out as to retain permanently in the reservoir, the 10 feet of 
water and permit only water above that level to flow into the 
channel. If this were the true position, it would no doubt 
greatly curtail the supply of water. But this view rests on 
an obvious misreading of QQ (see para 26 of the judgment). 
A careful perusal of the whole file relating to the substitution 
of the steel pipe sluice in place of the original masonry sluice, 
shows that the steel pipe sluice was fixed at the same point in 
the reservoir as the original masonry sluice, but to increase 
pressure, the other end of the sluice, was fixed at a point 10 
feet lower in level. Again, when dealing with the papers 
relating to the construction of the reservoir, the learned Judge 
(in para 23 of the judgment) expressed himself unable to 
understand the reference ‘therein to 4,488 acres because the | 
ayacut of the plaint villages comprised only 1986 acres. This 
difficulty will disappear if it is remembered that the authors of 
the project had in mind not only the plaint villages but also the 
villages lower down including Kilamangalam and Kullapuram. 
The statements and correspondence to which some of the ryots 
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of the plaint villages were themselves parties clearly show that 
such was the scheme. Of course it was not then contemplated 
that the water will be taken to the lower villages by any means 
other than the existing channel; but it must not be forgotten 
that the avowed object of the construction of the reservoir 
was to improve the supply available for the kodai or the second 
crop, that is during the summer. There is no basis or justifica- 
tion for the assumption that the authors of the reservoir 
scheme intended it for the exclusive benefit of the plaint 
villages in the sense that even when no damage was likely to 
be caused to the lands in these villages, the Government could 
not lead the water from the reservoir to other villages. We 
must therefore dissent from the conclusion of the lower-Court 
so far as it upholds the plaintiffs’ claim of exclusive right. 


The question remains, what then is the proper measure of 
the plaintiffs’ rights. We are free to confess that it is by no 
means easy to fix them with anything like precision. As 
observed in Sankaravadivelu Pillai v. Secretary of State for 
India in Councill and in Secretary of State for India v. 
Muthuveerama Reddi? the rights and obligation as between the 
State and the ryot in this country in the matter of irrigation 
rest largely on unrecorded custom and practice. It has generally 
been stated that the ryotwari holder is only entitled to claim 
that the supply of water required for the cultivation of his 
registered wet lands should not be materially diminished by 
any act of the Government. Subject to this condition, Govern- 
ment in this country has claimed absolute right to change 
the source of irrigation or the method of irrigation by which 
the ryot has been supplied and to regulate the use of the waters 
of all public or natural streams in the best interests of the 
people. The result of the application of these principles was 
elaborated at some length in the judgment of Wallace, J., in 
Basavana Gowd v. Narayana Reddi3, Subject ‘to a word of 
explanation to be presently added, we respectfully agree with 
those observations of the learned Judge. The reference to 
‘registered wet lands’ required to be carefully examined in 
the light of the arguments advanced-by the learned overs: 
ment Pleader in the present case. 





T. (1904) 15 M.L.J. 32: I.L.R. 28 Mad. 72 at 79. 
2. (1910) 20 M.L.J. 869: LL.R. 34 Mad. 82 at 86. 
3, (1930) 61 M.L.J. 563: I.L R. 54 Mad. 793, 797 at 799, 
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` The difficulty in fixing the rights of the plaintiffs in this. 
case arises from the fact that in the plaint villages a very large 
extent of lands has long continued to be cultivated with second 
crop though only a small extent is registered as ‘double crop’ 
land. It appears from the evidence that between 1868 and 
1899 nearly the whole wet ayacut in the plaint villages, that is 
about 1986 acres, remained registered as double crop wet. 
Between 1895 and 1899 however there appear to have been 
complaints of the precariousness of the available water supply 
with the result that in 1899 all the double crop lands in 
Thamarakulam ‘village were permitted to be registered as 
single crop lands in the revenue records. Some years after- 
wards, most of the lands in Thenkarai and Papayampatti also 
were registered as single crop land, a small extent however 
being entered as “compounded”. In paragraph 29 of the lower 
Court’s judgment, figures are given from Ex. W showing the 
state of the registry as well as the state of the actual cultiva- 
tion in 1915. Itis there found that more than 1730 acres were 
registered as single crop lands in the plaint villages and less 
than 175 acres were registered as double crop lands. It how- 
ever appears that in fasli 1324 two crops were in fact being 
raised on more than 950 acres. The accounts exhibited in the 
case show that there was a similar extent of double crop 
cultivation in many other faslis. It was argued before us, on 
behalf of the Government, that the plaintiffs’ right to receive 
water in respect of wet lands registered as single crop lands 
was limited to the water required for the first crop and that 
they had no right to complain if they were deprived of the 
supply of water in connection with the second crop. It was’ 
stated that the reference to the “accustomed supply” in 
paragraph 3 of the written statement as well as in the case-law 
must be read as limited by the nature of the registry in the 
revenue accounts. This seems to us to involve a serious 
restriction of the customary rights of the ryot and does not 
seem to follow from the nature or the purpose of the registry 
in the accounts. 


In dealing with this question, it must be remembered that 
though the ryotwari holder is ordinarily spoken of as entitled 
to the customary supply of water, the corresponding obligation 
of the Government is negative rather than positive. Its obliga- 
tion is not to find the required supply of water at any cost on 
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pain of being held liable in damages for default but only not 
to interfere with the necessary supply if and so far as water is 
available. Thus, even in respect of the water required for the 
first crop on lands registered as a single crop wet, the Standing 
Orders of the Board of Revenue provide that in seasons of 
short water-supply, Collectors have the right to restrict the 
area of cultivation on the lands registered as wet under 
any particular’ system or source (B.S.O. 84 r. 3). They can 
decide what proportion of the total area registered as wet 
in a village should be brought tinder cultivation and warn the 
ryots that if such proportion is exceeded and the crops wither 
in consequence, remission will not be granted. The significance 
of the registry as single crop or double crop or as ‘compounded’ 
lies mainly in fixing the quantum of the liability of the ryot in 
the matter of land revenue; and when his liability has been 
thus fixed, he can only depend on the possibility of securing a 
remission if the revenue authorities are satisfied that there has 
been a failure of crops on account of the failure of the water 
supply (see B. S.O. No. 1.) It may also follow that lands 
registered as ‘double crop’ lands are entitled to water fora 
second crop in preference to lands registered as ‘single’ crop 
under the same source, when a holder of the latter ‘class of 
land: proposes to raise a second crop on it. In making the 
registry, due regard is no doubt had to the nature of the 
available supply of water; but it is common knowledge that 
second crop is freely permitted to be raised on lands registered 
as single crop wet, subject of course to the ryot taking the 
risk of the failure of water supply and subject to the liability 
to pay assessment for the second crop. 

Regard being had to the above considerations, it seems to 
us that the power of the State to interfere with the customary 
supply of water to ryotwari holders ought not to be determined 
with reference to the registry, but only with reference to the 
nature of the accustomed user. To take an illustration merely 
for the purpose of testing the principle, suppose a ryot has at 
first been given the water required to enable him to raise a 
second crop on land registered as single crop wet : Can it be 


contended that the State will be justified in refusing to him the. 


supply of water required at the last stage to mature the second 
crop on his land? It is one thing to say that in a case like this, 
the ryot began the second crop cultivation with knowledge of 
the risk of a failure of water supply, but a different thing to say, 
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that even when water is available the officers of Government 
may at their will and pleasure deny the-supply of water to his 
second crop merely on the ground that his land has been 
registered only as a single crop wet land. It cannot be denied 
that the possibility or expectation of a fairly continuous, 
though not guaranteed second crop cultivation is a very 
important factor in estimating the value of lands in this 
country. It is very little consolation to the holders of such 
lands to be told that if by reason of failure of Government to 
supply water a second crop is not raised, they will be under no 
obligation to pay assessment in respect of that crop; for the 
mere non-levy or remission of the assessment cannot adequately 
compensate them for the loss thereby caused. On the other 
hand, we see no reason to think that it will be an undue 
interference with the power of the State to hold that its 
officers have no right arbitrarily to deny to a ryotwari holder 
water which for years he has been accustomed to receive for 
second crop cultivation on his lands. There may be difficulty 
in laying down what length of enjoyment would suffice to give 
rise to a customary right toa supply of water in the sense 
above indicated, and the difficulty may be greater when as is 
contemplated by the rules, holders of land in any village are 
permitted to arrange between themselves what lands shall be 
cultivated with a second crop, subject to the limitation fixed 
by the revenue authorities. Difficulties of this kind are inhe- 
rent in the very nature of the subject but we do not think that 
the existence of such difficulty would justify us in upholding 
the extreme contention put forward by the learned Government 
Pleader or placing ryotwari holders at the mercy of subordi- 
nate revenue officers. The statement of the law in Sankara- 
vadivelu Pillai v. Secretaray of State for India in Councill in 
favour of the right of a ryotwari landholder to whom water 
has been supplied by Government to continue to receive such 
supply as is sufficient for his accustomed requirements must, it 
seems to us, be given full effect. 

It has been finally argued that the plaintiffs are not 
entitled to any relief in the absence of proof of the certainty 
of damage to them if Government should carry out the pro- 
posed diversion. This point was raised by the seventh issue in 
the case. The learned Subordinate Judge has found in plain- 





1, (1904) 15 M.L.J, 32: I-L.R: 28 Mad. 72’at 74, 75, 
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tiffs’ favour on that issue, but that finding is so largely -based 
on his view that the plaintiffs had the exclusive right to all the 
waters in the suit channel that we are not able to accept it as 
sufficient finding to entitle the plaintiffs to a decree even on the 
footing that they can claim no exclusive right but only the 
accustomed supply. The plaintiffs’ witnesses have maintained 
in the course of the evidence that the available water in the 
channel in seasons of low supply which synchronise with the 
later stage of the Kodai crop would barely suffice for the 
requirements of the plaint villages and that therefore the 
proposed diversion must inevitably cause them damage. In the 
argument before us the learned Counsel for the respondents 
reiterated this contention, and also laid great stress on the fact 
that though in form the proposal was one to carry Berijam 
water to the defendants’ villages, the proposed course involved 
the closing up of all the channels which branched from the suit 
channel between A-1 and A-4 with the result that during all 
the time that Berijam water was supposed to be taken to the 
defendants’ villages, the plaint villages were totally deprived of 
water including even the spring water and the moongil 
Pannayar water flowing in the suit channel. It was pointed 
out in this connection that Berijam water takes about three days 
to reach Kilamangalam and it must inevitably cause damage to 
the crops in the plaint villages if for these three days and for 
the remaining days of supply to the defendants’ villages, the 
lands in the plaint villages should be denied all supply of 
water. 

With a view to help the Court to determine this question 
of the probability of damage, both parties have led’ evidence 
as to the result of the attempt to supply water to Kilaman- 
galam from the suit channel in July, 1922. The plaintiffs’ 
witnesses have deposed that at that time there were sugarcane, 
paddy crop and betel leaf cultivation on a large extent of lands 
in the suit villages and that they suffered from the deprivation 
of water. On behalf of the Government, it was suggested that 
this is an exaggerated story and reliance was placed upon the 
evidence of D. W. 1 the then Tahsildar, his statement in 
Exhibit VIII whereby he obtained permission from the 
Collector to supply water to Kilamangalam and the statement 
of the Thamarakulam ryots in Ex. XXII dated 4th July, 1922, 
that there was paddy crop on 12 acres of land and betel leaf 
cultivation-on 10 acres and for their benefit a supply of Berijam 
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‘water was required for four days. We regret to be obliged 
to say that the evidence given by D.W. 1 is by no means satis- 
factory or convincing and some of his statements in Ex. VIII 
are scarcely reconcilable with his own report Ex.00 and with 
the entries in registers like Ex. DD and KK, which D.W. ‘1 
was obliged to admit were reliable as showing the then state 
of cultivation in the suit villages. Itseems to us that the 
learned Judge was right in his conclusion that the attempt to 
supply water to Keelamangalam in July, 1922, did cause 
damage to the ryots in the plaint villages. It would not 
however necessarily follow that it might not be possible to 
devise arrangements whereby water from the suit channel 
might be supplied to the defendants’ villages without prejudice 
to the plaint village; but the case has not been considered: by 
the lower Court from that point of view because attention was 
chiefly directed before it to the plaintiffs’ claim of exclusive 
right. 


It seems to us necessary in the interests of justice to send 
the case back to the lower Court for a proper trial of issue 7 
in the light of the foregoing paragraphs. Both parties will be 
at liberty to adduce evidence bearing on that issue. It . will 
then be for the lower Court to decide what decree, if any, the 
plaintiffs are entitled to and whether their rights cannot be 
sufficiently safeguarded by a mere declaration without the 
necessity of following it up by injunction. 


The declaration and injunction in the form now granted 


by the lower Court are obviously unsustainable and must be set 


aside. The appeal is allowed, the decree of the lower Court 
is set aside and the case remanded to the lower Court for 
further trial and determination in the light of this judgment. 


In view of the form of the lower Court’s decree, 
Government had no alternative but to bring up the matter 
before this Court by appeal. But as weare not satisfied 
that the plaintiffs had no grievance and as the Government has 
failed in some of its contentions, we think it proper to direct 
that Government shall recover from the plaintiffs-respondents 
only one half of the costs of this appeal. The costs in - the 
lower Court will be provided for in its revised decree. 


| © Appeal allowed. 
Be V.V. — . Case remanded. 
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IN a HIGH COURT OF JUDICATURE AT MADRAS.. 


Present :—MR. Justice PANDRANG Row. 


S. E. Makudam Mohammad .. Appellant* (Plaintiff) 
v. i 
T. V. Mohammad Sheik Abdul l 
Kadir and another .. Respondents (Defendants 
2 and 1). 


Practice—Civil Procedure Code—Parties endorsing on plaint to abide by 
the result of a procedure suggested by them—Court adopting that course— 
If parties can resile therefrom afterwards—Estoppel—Parties cannot blow 
hot and cold at the same time. 

The question in the suit was if the plaintiff was exclusively, entitled toa 
house or was jointly entitled to it with the second defendant. After all the 
evidence was taken, both parties made an endorsement on the plaint to the 
effect that if the key produced by the 2nd defendant would open the door of 
the house and the 2nd defendant’s things were found in the house, then the 
suit should be dismissed, buf that otherwise the suit should be decreed. The 
commissioner sent by Court found that the key would not open the door and 
that the articles in the house were all plaintiff’s articles. -After this report, 
the defendant wanted to resile from the endorsement., - 

. Held, whether the endorsement amounts to an’ adjustment of the suit 
under O. 23, r. 3, Civil Procedure Code or not, the defendant having himself 
invited the Court to adopt a'special procedure, not contemplated by the Civil 
Procedure Code, he is estopped from blaming the Court for adopting the 
very procedure suggested by him. The judgment is in the nature of an arbit- 
er’s-award, and the decree must be deemed to be a decree passed by consent of 
both parties. The defendant could not therefore appeal against the decree. 


` Appeal against the Order of the Court of the Subordinate 

Judge of Tinnevelly (Principal Subordinate Judge) in A; S. 
No. 85 of 1933 preferred against the decree of the Court of the 
District Munsiff, Tinnevelly, in O.-S. No. 279 of 1931 (O. S. 
No; 507 of 1930, District Munsif’s Court Srivaikuntam). 

S. Ramachandra Aiyar for appellant. 

T. S. Ramaswami Aiyar and K. S. Desikan for respondents, 

The Court delivered the following 

Jupement.—This is an appeal from the order of the 
Principal Subordinate Judge of Tinnevelly dated 20th February, 
1934, reversing in appeal the decree of the District: Munsif of 
Tinnevelly dated 27th January, 1933, in O. S. No. 279 of 1931 
and remanding that suit for fresh disposal in the light of the 
observations made by him. The suit was one for a declaration 
of the plaintiff's exclusive title to a house and for cancellation 
of the entry of the second defendant’s name in the house-tax- 


+. .*C. M.A. No: 324 of 1934, . zo i 2nd April, 1936, 
36 
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payment register of the Union Board as the joint owner of 
the house along with the plaintiff and also for a mandatory 
injunction directing the President of the Union Board the first 
defendant, to strike off the second defendant’s name from the 
register. 

The really contesting defendant was the second defendant 
who denied the title of the plaintiff. A number of issues were 
framed by the Trial Court but after all the evidence had been 
taken, both parties made an endorsement on the plaint to the 
effect that if with the key produced by the second defendant 
the Commissioner to be sent by the Court could open the door 
of the house and the second defendant’s things were found in 
the house the suit should be dismissed and that otherwise the 
suit should be decreed. 

As both sides agreed to have the suit decided in this way 
a commission was issued by the Court and the Commissioner 
found that the key given by the second defendant would not 
fit any of the locks and that on the other hand the locks were 
opened with the keys produced by the plaintiff and the articles 
found in the house were plaintiff’s articles. 

After this report was made the second defendant wanted 
to resile from his agreement and to have the suit disposed of 
on the basis of the evidence recorded in the suit. This applica- 
tion by the second defendant was dismissed and the plaintiff’s 
suit was decreed with costs as against the second defendant. 


The second defendant appealed to the Subordinate Judge 
and in appeal the learned Subordinate Judge was of opinion 
that the District Munsiff was not justified in decreeing the 
suit on the strength of the joint endorsement made on the 
plaint by the parties and that he should have decided the suit 
in the light of the evidence recorded in the suit. He accordingly 
set aside the decree of the District Munsiff and remanded the 
suit for fresh disposal. The present appeal is from this order 
of remand. 

A good deal of argument has been addressed in this appeal 
to show that the joint endorsement amounts to an adjustment 
of the suit within the meaning of O. 23, r. 3, Civil Procedure 
Code. A number of authorities have been quoted, but I think 
it is unnecessary to decide in this appeal whether the joint 
endorsement amounts to an adjustment within the meaning of 
QO. 23, x. 3 Civil Procedure Code. Even assuming that it is 
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not an adjustment the fact remains that the second defendant 
himself requested the Court to decree the suit in favour of the 
plaintiff if a certain thing happened, namely if the key that was 
produced by him did not fit the lock. The Court did what it 
was asked to do by the second defendant. After this was done 
namely, after a Commissioner was appointed and it was 
actually found that the key did not fit the lock, it was not 
open to the second defendant to resile from what he stated 
before in Court. When a party invites the Court to adopt a 
procedure which is not contemplated by the Code of Civil 
Procedure and is in fact a procedure extra cursum curiae he 
cannot turn round and say that the Court is to blame for 
adopting the very procedure which he invited the Court to 
follow. There is such a thing as estoppel apart from the 
question of adjustment and the doctrine of estoppel would 
apply to a party who attempts to blow hot and cold in this 
fashion. 

As was held in Burgess v. Morton\ where with the 
acquiescence of the parties the Judge departed from the 
ordinary course of procedure and decided upon a question of 
fact, it was incompetent for the parties afterwards to contend 
that they have an alternative mode of proceeding with the trial 
as if it had been heard in due course. Lord Watson observed 
in that case that there were several decisions of the House of 
Lords which affirmed : 3 


“That the judgment of a Court below pronounced extra cursum curiae 
isin the nature of an arbiter’s award, and that asa general rule’at least, no 
appeal from it will lie”. 


In this particular case it is clear that the decree passed by 
the District Munsif must be deemed to be a decree passed 
with consent of both parties and it is not open to either party 
` to appeal from it. On this ground alone it would follow that 
the appeal must succeed. The second defendant is not entitled 
to appeal from the decree of the District Munsiff and the 
decree could not be varied or reversed in appeal by the 
Subordinate Judge. The order of the Subordinate Judge 
reversing the decree and remanding the suit must be set aside 
and the decree of the District Munsiff restored. The appellant 
is entitled to have his costs in this Court and in the Court 
below from the second defendant respondent. The frst 
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respondent will bear his own costs. Leave to appeal is asked 
for but I see no reason to grant it. 


S. V. V. Order set aside and appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENt:—MR. Justice PanpranG Row. 


Uthumalai Zamindar M. Subbiah 
Thevar Avl., i .. Appellant* (second Defen- 
dant). i 
Madras Estates Land Act (I of 1908), S. 189—Suit io question a sale keld 
for arrears of rent—If maintainable in Civil Courts—Scope of S. 189—Objec- 
tion as to authority of person holding the sale—If canbe allowed to be taken 
in appeal. : 
The Civil Çourt has jurisdiction to decide whether a certain sale held 
under the Madras Estates Land Act for arrears of rent is valid or otherwise, 
as S. 189 bars only suits described in parts 4 and B of the schedule to the 
Act. Where the objection to the sale was that it was held bya person who 
had no authority to hold it and was invalid and this objection was taken for 
the first time in appeal and allowed by the appellate Court, it cannot be said 
that the appellate Court had no jurisdiction to allow the point to be taken for 
the first time in appeal and unless ithas caused any real prejudice to the 
appellant, the second appellate Court will not interfere with the discretion of 
the lower appellate Court. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A.S. No. 56 of 1935 preferred against 
the decree of the Court of District Munsif of Tenkasi in O.S. 
No. 182 of* 1933. 

S. T. Srinivasagopalachari and T. P. Gopalakrishna Aiyar 
for appellant. 

The Court delivered the following 


JupcMentT.—This is an appeal from the decree of the 
Subordinate Judge, Tinnevelly, dated 16th October, 1935, 
reversing in appeal the decree of the District Munsif of 
Tenkasi dated 25th September, 1934, in O. S. No. 182 of 
1933, a suit to set aside a sale held for arrears of rent under 
the Estates Land Act on the 29th January, 1931, and for an. 
injunction restraining the first defendant from intérfering’ 
with ‘the plaintiff’s enjoyment of the property purported to 
have been sold. The suit was dismissed by the District 
Munsiff on the ground that the sale was not vitiated by reason 
of anything alleged by the plaintiffs. On appeal however a 
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new point was raised, namely, that the sale was invalid because 
it was conducted by a person who had no authority to hold it 
and as this point, namely, that the conduct of the sale was by 
a person who had no authority to hold it, was conceded, the 
learned Judge found that the sale was invalid and accordingly 
allowed the appeal and decreed the suit as prayed for. It is 
contended in the first place that this new point should not 
have been allowed to be taken for the first time in appeal. No 
objection on this ground appears to have been raised in the 
lower appellate Court so far as can be seen from the judgment 
of that Court. In my opinion it is not correct to say that the 
lower appellate Court had no jurisdiction to allow this point to 
be taken for the first time in appeal. It is not alleged that by 
reason of the point being taken for the first time in appeal there 
has been any real prejudice caused to the appellant; the point 
is not one on which any evidence was necessary as it was con- 
ceded that the person who held the sale had no authority to 
hold it. I cannot therefore say that the decree appealed from 
is wrong because it is based on a point raised for the first 
time in the lower appellate Court. Next it is contended that 
the Civil Court has no jurisdiction whatever to entertain a suit 
to set aside a sale for arrears of rent held under the Estates 
Land Act. There is really no authority in support of this 
general proposition. Decided cases do not go to this length. 
On the other hand the provisions of S. 189 of the Madras 
Estates Land Act which alone limit or take away the ordinary 
jurisdiction of the civil Courts to decide all civil disputes do not 
oust the jurisdiction of the civil Court to decide a claim of this 
kind. What S. 189 says is that no civil Court in the exercise 
of its original jurisdiction shall take cognisance of any dispute 
or matter in respect of which a suit or application of the 
nature specified in parts 4 and B of the Schedule to the Act 
might be brought or made. Parts A and B of the schedule do 
not include a suit or application to set aside a sale held for 
arrears of rent. That being the case it is clear that there is 
jurisdiction in the civil Court to decide whether a certain, sale 
held under the Act for arrears of rent is valid or otherwise. 
For instance in Chidambaram Pillai v. Muthammal! it was 
held that a suit for a declaration that a rent sale is legally 
void in consequence of the landholder not having applied to 
SS eve ee 
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Subbiah the Collector within the 45 days prescribed by S.115 of the 

ean Madras Estates Land Act is cognisable by civil Courts. The 

à same case is authority for the proposition that the words “any 

dispute or matter in respect of which such suit or application 

might have been brought or made” in S. 189 of the Madras 

Estates Land Act refer only to suits described in the schedule 

and not to all suits arising out of a dispute or matter in respect 

of which such suits, might be brought. It was also held in 

Gouse Moideen Saib v. Muthialu Chettiar! that a suit to set 

aside the sale of a holding on the ground of fraud is cognisa- 

ble by the Civil Court. In any case the burden lies on the 

appellant who denies the jurisdiction of the Civil Court to 

establish the grounds on which such denial is made. No such 

ground has been established, for S. 189 does not lend any 

support to this proposition. I am therefore of opinion that 

this objection on the score of want of jurisdiction is not well- 

founded and must be dismissed. It has not been seriously 

argued that if as a matter of fact the sale was held by a person 

who had no authority to hold it, it is nevertheless to be treated 

as valid merely because it purports to have been held under the 

Estates Land Act. In the absence of any authority to hold 

the sale, the sale cannot be regarded as valid. I am therefore 

of opinion that the decree appealed from is right. The appeal 
therefore fails and is dismissed. 


(Leave to appeal is refused.) 

S. V. V. Appeal dismissed. 
INT HE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. Justice PANDRANG Row. 


Rayi Rangayya Naidu .. Appellant* (first Defendant) 
v. 
Rayi Subbayya Naidu .. Respondent (Plaintiff). 


Rangayya Civil Procedure Code (V of 1908), O. 21, r. 32—Suit for injunction— 

Naidu Decree passed in the presence of defendants—A pplication by decree-holder 

Subbayya under r. 32 of O. 21, Civil Procedure Code, to execute—Allegations necessary 

Naidu. wanting—When an order or notice would issue under the provisions of the 
Code. 

O. 21, r. 32, does not provide for the issue of a notice or order which 
entitles the successful plaintiff in a suit for injunction to make an application 
for issue of a special order or notice embodying the terms of the decree. It 
may be that the Court hasan inherent power to issue such a notice or order 
er ee A SE 8 ee ee 
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* C. M. S. A. No. 172 of 1932. 16th April, 1936. 
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when the circumstances require it. But it does not appear that the party 
himself has a right to ask the Court to issue such a notice or make such an 
order and have it served through Court on the defendant. 


Where a petition for execution purported to be made under under O. 21, 
r. 32, did not allege that there had been any disobedience of the injunction or 
indeed any act which would be construed as disobedience or failure to-obey 
the decree passed by the Court, but where on the other hand it was admitted 
by the petitioner that the time for enforcing the injunction had not yet 
arrived, 


Held, that from those facts the application did not lie under O. 21, r. 32, 
Civil Procedure Code. 


The decision in Durga Das Nandi v. Dewraj Agarwala, (1905) I.L.R. 33 
Cal. 306, does not decide that the successful plaintiff in a suit for injunction 
has the right to ask the Court to issue a notice or order and have it served on 
the defendants even in a case where the decree itself was passed in the 
presence, as in this case, of the defendants. 

Appeal against the decree and judgment of the District 
Court of Chittoor dated 27th January, 1932 and made in 
A. S. No. 112 of 1931 presented against the order of the 
Court of the District Munsif of Chittoor dated 24th February, 
1931 and made in E. P. No. 1077 of 1930 in O. S. No. 89 of 
1927. 

A. Viswanatha Aiyar and A. Ramaswamy Aiyar for 
appellant. 


K. S. Desikan for respondent. 
The Court delivered the following 


Jupemrent.—This is an appeal from the deoree of the 
District Judge of Chittoor dated 27th January, 1932 reversing 
on appeal.the decree of the Principal District Munsiff of 
Chittoor dated 24th February, 1931, passed in an execution 
petition presented under O. 21, r. 32, Civil Procedure Code. 
The petition for execution which purported to be made under 
O. 21, r. 32, did not allege that there had been any disobedience 
of the injunction or indeed any act which could be construed 
as disobedience or failure to obey the decree passed by the 
Court. There was further no allegation that the party against 
whom the petition was directed had an opportunity of obeying 
the decree. On the other hand, it was admitted in the lower 
Courts by the petitioner that the time for enforcing the injunc- 
tion had not yet arrived. It is clear from these facts that the 
application did not lie under O. 21, r. 32, as observed by the 
learned District Munsiff. The prayer in the petition was really 
not to punish the defendant for any disobedience but merely 
for the issue of a notice or order. embodying the injunction 
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already embodied: in the decree.though the decree itself was 
one passed in the presence of the parties against whom such 
notice or order was asked for afresh. O. 2], r. 32, does not 
provide for the issue of such a notice or order and it is not as 
if there is any clear provision of law which entitles the 
successful plaintiff in a suit for injunction to make an applica- 
tion of this kind for the issue of a special order or notice 
embodying: the terms of the decree. It may be that the Court 
has an inherent power to issue such a notice or order where the 
circumstances require it. But it does not appear that the party 
himself has a right to ask the Court to issue such a notice cr 


‘make such an order and have it served through Court on the 


defendant. The defendants put in a counter stating that they 
had always been ready and willing to respect the decree passed 
by the Court and there was no necessity for the petition which 
had been put in merely to harass them and saddle theni with 
costs. The learned District Munsiff was therefore of opinion 
that the petition was clearly quite unnecessary and unjustifiable 
and in all probability was made only to harass the counter 
petitioners. The learned District Judge seems to have thought 
that because in Durga Das Nandi v. Dewraj Agarwalal it was 
held that disobedience to an injunction could be punished even 
though no separate notice of the injunction had been served on 
the defendant therefore it must be presumed that an order of 
notice of this kind can be issued. I am unable to accept this 
interpretation which was placed by the learned: District Judge 
on the decision in Durga Das Nandi v. Dewraj Agarwalal. In 
any case that decision does not decide that the successful 
plaintiff in a suit for injunction has the right to ask the Court 
to issue a notice or order and have it served on the defendants 
evem:in a case where the decree itself was passed in the presence 
of the defendants. The learned District Judge himself was 
unable to find any real necessity for the issue of the notice or 
order in the present case. He appears to have thought that 
the successful plaintiff in every injunction suit is entitled to 
ask the Court to issue such a notice and that because the 
plaintiff in the present suit had chosen to make an application 
for the issue of notice or order the Court could not refuse his 
request or prayer. He appears to have regarded the petition 
as a step taken in execution., Execution of what order it is 





1.. (1905) I-L,R, 33 Cal. 306, . 


LXXI] « THE MADRAS. LAW’. JOURNAL: REPORTS. 289 


not clearly stated. The only method ‘by which an injunction 
could be enforced is what is found in O. 21, r. 32, that is to 
say, to punish the disobedient defendant by detaining him in 
the civil prison or by the attachment of his property or by 
both. The decree of the District Judge is in my opinion based 
on an incorrect understanding of the rights of the successful 
plaintiff in a suit for injunction. There were no circumstances 
in the case to justify the issue of a notice or order of. the kind 
asked for by the plaintiff-decree-holder. The decree appealed 
from must therefore be set aside and the order of the Principal 
District Munsiff restored with costs in this Court. 


(Leave to appeal refused). 
KC. — Decree set aside. 


[FULL BENCH.] 
IN THE HIGH COURT ỌF JUDICATURE AT MADRAS. 


PRESENT :— Sır Horace Owen Compton BeEasLey, Kt., 
Chief Justice, Mr. JUSTICE KING AND MR. JUSTICE GENTLE. ` 


Ġ. V. Muthusami Chetty .. Appellant* 
. o Ui, . 
The Official Assignee of Madras, as 
the Assignee .of the estate and 
effects of S. A. Ananthanarayana 
Chetty , `.. Respondent. 


Presidency Towns Insolvency Act (III of 1909),.Ss.7 and 36 and 55— 
Insolvent mortgaging property—Application by Official Assignee to set aside 
morigage deed—Annulment of mortgage—Claim of mesne profits from time 
of morigage up to the time of application—Application of Limitation Act 
(IX of 1908), S.3—Mesne profits fora period of 3 years only immediately 
preceding Official Assignee’s application allowable—S. 72 of English 
Bankruptcy Act of 1869. 

` The Official Assignee having applied in 1931, to set aside under S. 55 of 
the Presidency Towns Insolvency Act a usufructuray mortgage deed, by an 
insolvent, of the year 1923, and having got it annulled made a further appli- 
cation in 1934, under Ss. 7 and 36 of the Act calling upon the mortgagee to 
account for rents and profits which he had received from the mortgaged 
property from 1923 up to date of delivery of the properties tohim. The 
lower Court held that under S. 7 the mortgagee was liable to account for the 
rents and profits which he had received for the entire period from the date of 
the mortgage onwards. | 

‘Held, that the Official Assignee was not entitled to receive mesne profits 
for more than three years prior to his application. : 

Re Mansell ex parte Norton, (1892) 66 L. T. 245, relied on. 





* O. S. Appeal No. 2 of 1936... - © 19th March, 1936. 
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_ +S. 7 of the Presidency Towns Insolvency Act is admittedly the equivalent 
in India of S..72 of the Bankruptcy Act in England. An application under 
S. 7 is equivalent to a suit and equivalent to a suit for the purpose of S. 3 
of the Limitation Act which applies the articles of the Act to all suits. 


When the insolvent’s estate became vested in the Official Assignee by 
reason of the insolvency the right to receive these rents and profits must be 
deemed to have vested in him. Itis clear thatin claiming by the application 
to recover the rents and profits the Official Assignee is claiming as represent- 
ing the insolvent’s estate, and is not putting forward any claim hostile to 
the insolvent. 


Jagannath Prasad v. U.P. Flour and Oil Mills Co. Lid., (1916) I.L.R. 38 
All, 347, distinguished. 

On appeal from the order of the Hon’ble Mr. Justice 
Mockett, dated 2nd December, 1935, and made in the exercise ' 
of its Insolvency Jurisdiction of the High Court in Application 
No. 438 of 1934 in I. P. No. 71 of 1925 (in the matter of 


S. A. Ananthanarayana Chetty, an insolvent). 


S. Panchapakesa Sastriar and P. S. Ramaswami Aiyangar for 
appellant.—An application under S. 7 is equivalent to a suit. See 
Re Mansell: ex parte Norton! and O. S. A. No. 13 of 1925, In any 
case the period of limitation fora suit will apply equally. S.7 
gives only a concurrent jurisdiction Official Assignee of Madras v. 
Narasimha Mudaliar2. What the Official Assignee cannot get in a 
suit he cannot get by an application, His substantive rights are 
not enlarged by permission to proceed under S.7. Itis an implied 
term of the permission by Court under S. 7 that “in these 
summary proceedings every objection is just as open to the person 
sought to ‘be charged as it would have been if a bill had been 
filed”. Hansraj Gupta v. Official Liquidators, E. T. Co. Dehra 
Duns, Stringer’s caset. This has been the settled practice and 
implied understanding all along. 


Three years’ profits only can be claimed under Art. 109, 
Limitation Act. The transfer in this case was alleged to bea 
nominal document. So the rents and profits always belonged to 
the mortgagor and they vested in the Official Assignee on 
adjudication. 


A. C. Sampath Aiyangar for respondent.—The Limitation Act 
does not apply to applications under S.7. Art. 181 applies only to 
application.under Civil Procedure Code. See also Hansraj Gupta v. 
O ficial Liquidators, E. T. Co. Dehra Din’, The claim in this case 
is one arising out of bankruptcy. The Official Assignee is not a 


1. (1892) 66 L. T. 245. 
2. (1929) 57 M.L.J. 145: LL.R. 52 Mad. 717 (F.B.). - 
3. (1932) 64 M.L.J. 403: L.L.R. 54 All. 1067: L.R. 60 L.A. 13 (P.C.). 
4. (1869) 4 Ch. 475 at 484, 
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répresentative of the Insolvent. His rights are higher though his 
title relates back to date of the act of bankruptcy, He can claim 
the rents and profits for the whole period. The transaction was 
set aside only in 1931 under S. 55 of the Insolvency Act. Jagannath 
Prasad v. U. P, Flour and Oil Mills, Co. Ltd.1 is an analogous 
instance where a liquidator claimed what the company could not. 
This is also of the same type. 

The Court delivered the following 

JupcmEent.—Part of the property of one S. A. Anantha- 
naryana Chetty consisted of two stables in Madura. These 
stables were usufructuarily mortgaged by him to his son-in-law 
on 11th April, 1923. On 11th February, 1925, S. A. Anantha- 
narayana Chetti was adjudicated insolvent. In March, 1931, 
the Official Assignee applied under S. 55 of the Presidency 
Towns Insolvency Act to have the mortgage deed set aside and 
an order was duly passed in his favour in February, 1932. 
Having thus had the mortgage deed annulled the Official 
Assignee made a further application under Ss. 7 and 36 of the 
Act in December, 1934, to call upon the mortgagee to account 
for the rents and profits which he had received from the 
mortgaged property. Our learned brother Mockett, J., who 
heard this application has held under S. 7 that the mortgagee is 
liable to account for the whole of the rents and profits which 
he has received since the mortgage was effected. Against this 
order the mortgagee appeals, contending in his memorandum 
of appeal that he is not liable to account at all. ` ` 

At the hearing of the appeal this extreme contention was 
abandoned, and the only argument advanced was that the 
appellant was liable for mesne profits only for the period of 
three years immediately preceding the Official Assignee’s 
application t.e., from December, 1931. This argument we 
think, is a sound one and must prevail. 

The authority upon which this argument was based is an 
English decision. Re Mansell ex parte Norton3 In that case 
a trustee in bankruptcy applied under S. 72 of the Bankruptcy 
Act of 1869 to recover certain rents from one Norton more 
than six years after Norton should have paid them. Norton 
pleaded the statute of limitation and it was held by all three 
learned Judges (Lord Esher, M. R. Fry, L. J., and Lopes, 

1, (1916) I.L.R. 38 All. 347, 


2. (1929) 57 M.L.J. 145: I.L,R. 52 Mad. 717 (F.B.).. 
13, (1892) 66 L. T. 245. 
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L: J,) that this plea was a good one, the reason being that the 
application was equivalent to an action. The exact words of 
Lord Esher M. R. are ‘A motion in Bankruptcy such as this 
is equivalent to an action, ’ and what Fry, L. J., says is this: 
“Tt is plain that when the legislature by S. 72 of the Bankruptcy Act 
gave power to the Court of Bankruptcy to decide all questions, whether of 
law or of fact, arising in any case of bankruptcy, that transference of jurisdic- 
tion was not intended to alter the liabilities and rights of persons proceeding 
in the Court of bankruptcy. This case therefore is just the same as if the 
trustee were suing in an ordinary Court of law. . .”.° 
Now this decision was duly brought, to the notice of 
Mockett, J., but he held that it afforded him no assistance, and 
that ‘as the law of limitation’ in India is contained within the 
four walls of an Act, unless it is possible to place a particular 
proceeding within one of the articles of that Act, the Act does 
not apply. With respect we are unable to see why the decision 
should not be followed in the present case. S. 7 of the 
Presidency Towns Insolvency Act is admittedly the equivalent 


‘in. India of S. 72 of the Bankruptcy Act in England. We are 


therefore, we think, justified in holding that an application 
under S. 7 is equivalent to a suit and equivalent to a suit for 
the purposes of S. 3 of the Limitation Act which applies the 
articles of the Act to all suits. After all, as has been pointed 
out in the full Bench ruling, Official Assignee of Madras v. 
Narasimha Mudaliar! a claim for money under S. 7 against a 
stranger to the insolvency is only an alternative to a suit, and 
an alternative which the insolvency Court should not permit 
except in simple cases capable of easy and speedy proof (see 
p. 731). It would indeed be an anomaly if the Insolvency 
Court by granting this permission should automatically confer 
upon the Official Assignee power to claim debts which would 
be irrecoverable by suit. , 
We need not, however, pursue this particular point any 
further as Mr. Sampath Aiyangar who appeared for the Official 
Assignee before us, abandoned any contention that the Limita- 
tion Act did not apply merely because this was a - proceeding 
in insolvency. He attempted instead to distinguish Re Mansell 
ex parte Norton? from the present case on the ground that the 
Official Assignee did not here represent the insolvent at all but 
was applying on the strength of a right higher than any the 
insolvent would have had. In arguing so Mr. Sampath 





1. (1929) 57 M.L.J. 145: I.L.R. 52 Mad. 717 (F.B:). 
2. (1892) 66 L.T. 245; 
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Aiyangar appeared.to. be obsessed bythe fact that as a preli- 
minary to the present application the Official Assignee had had 
to have the mortgage transaction set-aside, and that the former 
application was one which the insolvent himself could never 
have made. ‘No doubt that is so, but the two applications 
must nevertheless be very clearly distinguished. When the 
mortgage has been set aside what is the result? It surely is 
that, in spite of the mortgage, the ownership of the mortgaged 
property and the right to receive its rents and profits have in 
law remained throughout part of the insolvent’s estate. When 
the insolvent’s estate became vested in the Official Assignee by 
reason of the insolvency the right to receive these rents and 
profits must be deemed to have vested in him. It is to us 
clear, beyond all argument, that in claiming by this application 
to recover these rents and profits the Official Assignee is claim- 
ing as representing the insolvent’s estate, and is not putting 
forward any claim hostile to the insolvent. We consider 
accordingly that Mr. Sampath Aiyangar’s argument on this 
point provides-‘no sound reason to induce us not to follow 
Re Mansell. 


Only a brief final AE is necessary to a ruling 
reported in.Jagannath Prasad v. U. P. Flour and Oil Mills Co., 
Lid.,2 to which our attention has been drawn by Mr. Sampath 
Aiyangar. That decision shows that in certain circumstances 
a liquidator can recover from the share- holders: of a company 
in liquidation unpaid calls the rights to which would be barred 
by limitation if the company itself were to file-a suit to recover 
them. But this is no true analogy to the present case. The 
decision in Jagannath Prasad v. U. P. Flour and Oil Mills Co. 
Lid.,2 turned upon the interpretation of specific provision in 
the Companies Act-which defined the..share-holders’ liabilities, 
There are no such provisions in the Presidency Towns Insol- 
vency Act which can be used against the appellant. And it is 
further made clear in Jagannath Prasad v. U. P. Flour and Oil 
Mills Co. Lid.;2 that but for these specific provisions thé liqui- 
dator would have had no higher right ‘to resist. the bar of 


limitation than the company itself. In the present case, as we. 


have already pointed out, the Official Assigneé makes his 
application as representing the insolvent’s estate and in that 
capacity only. 
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In the result, then this appeal must ‘be allowed in part 
with costs throughout and appellant’s liability to account be 
reduced to the period of three years immediately preceding the 
Official Assignee’s application. 

K. C. ——— Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. JUSTICE VENKATASUBBA RAO. 
Bondalapati Kanyaka Parameswa- 


ramma ' <. Petitioner* (Plaintiff) 
v. ; 
Mandava Venkataramayya and 
others .. Respondents (defendants). 


Insolvency—Father's insoluency—Previous attachment of son's shares by 
judgment creditor of the father—Official Receiver selling sows shares by 
mistake—Judgment-crediior’s right to claim sale proceeds inthe hands of 
Official Receiver to the extent of son’s shares. 

Where there was an attachment by a judgment-creditor of Jands, that is 
to say, of the interests not only of the father but also of the sons, and subse- 
quent to the attachment the father was adjudicated an insolvent, 

Held, that when therefore an attachment had been effected of the sons’ 
shares before the father’s adjudication, there was no power of disposal which 
could pass to and vest in the Official Receiver in insolvency of the father. 

Seetharama Chettiar v. Official Receiver, Tanjore, 51 M. L. J. 269:.1. L. 
R. 49 Mad. 849 (F.B.), referred to. 

But when the Official Receiver by mistake sold not only the father’s but 
also the son’ s shares in the lands and the decree-holder sought in execution 
by way of a prohibitory order to attach the moneys, in ‘the hands of the 
Receiver, representing the sale proceeds of the son’s shares in the property, 

Held, that the circumstances of the Official Receiver selling the son’s 
shares wrongfully could not deprive the judgment-creditor of his right: 

The Official Recéiver, Coimbatore v. Arunachalam Chettiar, (1933) 66 M. 
L.J. 412, followed. 

How the purchaser of the son’s shares has to work out his rights, is a 
matter with which the decree-holder is not concerned; the position cannot, in 
law, be altered, by reason of the mere fact that what was immoveable pro- 
perty has been converted into money. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Masulipatam dated 8th March, 1934 and made in E. P. No. 
653 of 1933 in O.S. No. 379 of 1932. . 

A. Lakshmayya for petitioner. 

Respondent not represented. 





*C.R.P. No. 1431 of 1934. 24th April, 1936. 


Lxx1] THE MADRAS LAW JOURNAL REPORTS. 295 


The Court delivered the following 


JuvcmMEentT.—The question raised is, whether the father’s 
adjudication defeats the decree-holder’s rights in respect of the 
sons’ share in the property. The attachment was of the 
lands, that is to say, of the interest not only of the father 
but also of the sons. Subsequent to the attachment, the 
father was adjudicated an insolvent. It has been held in 
Seetharama Chettiar v. The Official Receiver, Tanjore! and is 
now settled law, that what passes to the receiver on a father’s 
adjudication, is not only the father’s share in the property but 
also his power of disposal, under the Hindu Law, over the 
shares of the sons; it is equally clear that when the sons’ 
shares are attached, the attachment puts an end to the father’s 
power of disposal. When therefore an attachment has been 
effected of the sons’ shares before the father’s adjudication, 
there is no power of disposal which can pass to, and vest in, 
the Receiver. 


What happened in the present case was, that the Official 
Receiver, in whom the father’s share vested on his adjudica- 
tion, sold not only his interest in the lands but also that of the 
sons. The decree-holder (the Petitioner) thereupon sought in 
execution, by way of a prohibitory order, to attach the money in 
the Receiver’s hand, representing the sale proceeds of the sons’ 
shares in the property. The Lower Court, upholding the 
Receiver’s objection, has held that he is not liable to pay the 
amount to the decree-holder. This conclusion is clearly wrong. 
If the Receiver had not intervened, the decree-holder would 
have been entitled to bring to sale the sons’ shares and, when 
the sale is effected, to receive the proceeds towards his decree. 
How the purchaser of the son’s shares has to work out his 
rights, is a matter with which the decree-holder is not concern- 
ed. The position cannot, in law, be altered, by reason of the 
mere fact that what was immoveable property has been convert- 
ed into money. The Official Receiver, Coimbatore v. Aruna- 
chalam Chettiar? (decided by Beasley, C.J., and Bardswell, J.,) 
is a case on all fours and fully supports my view. Instead of 
the sons’ shares being sold by the Court, the Official Receiver 
sold them, wrongfuly in my judgment, and that circumstance 
cannot deprive the judgment-creditor of his right. I must 

gt I a 
1. (1926) 51 M.L.J. 269: LL.R. 49 Mad. 849 (F.B.). 
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therefore set aside the lower Court’s order and hold that the 
petitioner is entitled to 5/6ths.of the sale proceeds. The lower 
Court will ascertain the amount.and direct the Official. Receiver 
to pay it to the petitioner. eg : 


The Civil Revision Petition is allowed and as regards the 
costs; I direct the Official Receiever to pay them personally. 
He persuaded the lower Court to uphold his objection and, as 
a public officer,.he ought to have either. appeared here, ‘to 
support the judgment or intimated in some way, that he was 
not going to oppose the petition; that.is why I make him apis 
for the costs personally. 

K.C. —— : Petition allowed: 
IN THE HIGH COURT OF JUDICATURE’ AT MADRAS. 

PRESENT :—MR. Justice VENKATARAMANA Rao. oar 
Rangaswami Goundan and ` s, EE e 
another .. Appellanis* (Defendants) 
mee Er Uaa a e SS 
Arumugha Goundan. .. Respondent (Plaintiff): , 


Nuisance—Easemeni—Branches of a tree’ overhanging on adjacent 
owner’s land—Right to cut the -branches—Grant of land with trees thereon— 


‘If conveys also. the right to: overhang the branches of. those trees on to 


the grantor’s land—If such a, right can be acquired by prescription or custom 
—Abatement of nuisance—Right to the branches and produce“ so long as 
they are allowed to overhang. ` a : : BY Cet ae 


’ An owner of land can cut the branches of trees which overhang on his 
land and cause nuisance; and it makes no difference for this rule that the 
dominant and servient plots were held in common ownership and ‘one of the 
plots with the treés thereon was sold: To have the branches of a trée over- 
hang on the‘land of another is not in the nature of a right of easement and it 
cannot be acquired by prescription at common law or statute or by'custom. 
It-may be that by apt words in a grant the right to allow the branches of the 
trees on grantee’s land to overhang on the ‘grantor’s land may be granted but 
it cannot necessarily be inferred from a grant of land ‘with the tree on it, as 
it will mean the grant of a right to overhang branches over an unlimited and 


indefinite area -of the grantor’s land which will be a heavy burden on the 


grantor and would virtually deprive the grantor of the fight to use his land 
‘as‘owner to his best advantage. 

‘So long as the branches are allowed to overhang, the grantee will be the 
owner of the branches and the produce thereon and it may be that the grantor 


(adjoining owner) will have. to permit him to take the produce as he would 


have no right thereto. 
. Appeal against the decree of the District in of 
Coimbatore in Appeal Suit No. 388 of 1930 preferred against 





* S. A. Nos. 158 & 159 of 1932.. 9th March, 1936, 
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the decree of the Court of the District Munsif of Coimbatore 
in O. S. No. 128 of 1930. a 


K.S. Desikan for appellant. 


T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar 
for respondent. 


The Court delivered the following 


JupGMent.—The question in these second appeals 
relates to the dispute between two adjacent owners of plots in 
regard to the right to cut the branches of an overhanging tree. 
It is settled law that an owner of land can cut the branches of 
trees which overhang on his land. But it is contended that 
it would make a difference if the plots were held in common 
ownership, and one of the plots with the trees thereon with its 
branches overhanging on another is sold. The main facts in this 
‘case are not in dispute. The appellants are the owners of 
survey No. 333. To the south of this plot is survey No. 338/2 
which belongs to the respondent. Both these plots belonged 
‘to one common owner, one Roya Goundan the father of one 
Arunachala and the first appellant. The second appellant is 
the son of the first appellant. Arunachala had a son Palani. 
In a partition among the members of the family survey 
No. 333 and the western half of 338-2 were allotted among 
others to the appellant’s branch while the eastern *portion of 
Survey No. 338 was allotted among other properties to Aruna- 
chala’s branch. After the partition the eastern half of survey 
No. 338 was demarcated as survey No. 338-1 and the western 
half as Survey No. 338-2. Two tamarind trees stood in survey 
No. 338 and one of them which has been the subject matter of 
dispute is in survey No. 338-2. There is a fence which 
separates-survey No. 333 from No. 338. By a sale-deed dated 
' 21st January, 1925, Palani, son of Arunachala sold the eastern 
half of the land of survey No. 338-2 with the trees to the 
respondent. By another sale-deed dated 31st March, 1927 the 
appellants conveyed the western half with the tamarind tree 
thereon to the respondent. The relevant portion in the convey- 
ance is as follows: 


“ You shall hold and enjoy the undermentioned 
from son to grandson and so on in succession with 
way of gift and sale. All wood and fruit trees, treas 


that are in the undermentioned plots belong to you”, 
38 
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In the schedule there is the following recital: 

“These lands and half of the well belonging to us in plot No. 338-2 
excluding the half belonging to you together with the picottah, and the 
materials connected therewith and tamarind trees, cocoanut trees and other 
trees situated on the said plot”. 

The physical features of the plot where the tree stands 
is thus described by the learned District Munsif in paragraphs 2 
and 3 of his judgment: 

“Tt will be seen from the commissioner’s plan Exhibit C-1 as explained 
by his report exhibit C that this tamarind tree situated about nine feet away 
from the near side of the fence between the plaintiff’s and the defendant’s. 
lands and 15 feet away onthe far side has got branches overhanging the 
defendants’ land with a spread of about 16 feet on the defendants’ side of 
the fence and casts its shadow as shown by the semi-circular plotting in 
Exhibit C-1. The crop area of the overhanging branches on the defendants” 
land is said to be about a tenth of the whole crop area. 

“ A stretch of land 8 feet abroad immediately north of the fence under 
the shade of the tamarind tree is left uncultivated and next north of it runs 
a water-way east-west and the defendants have plantain trees in the rest of 
the tamarind shade. East of the semi-circular portion, the defendants are 
trying to make chillies and brinjals which would have the shadow of the 
tamarind branches for some portions in the day. The ahove facts and the 
physical features are admitted ”. $ 

The appellants have filed the suit O.S. No. 207 of 1930 for 
a mandatory injunction directing the defendant to remove the 
overhanging branches of the tamarind tree or on his default at 
plaintiff’s costs. The respondent has filed O:S. No. 128 of 1930 
praying for a declaration that he is entitled to a right of ease- 
ment oversurvey No. 333 for the proper use and enjoyment of 
the plaint tamarind tree in survey No. 338 and its branches 
and for an injunction restraining the appellants in S.A. No. 159 
of 1932 (plaintiffs in O.S. No. 207 of 1930) from interfering 
with the right of easement and for damages for the removal of 
obstruction from enjoyment of the produce of the tree from the 
branches which overhang on the appellant’s land. To have the 
branches of a tree overhang on the land of another is not in 
the nature of a right of easement and it cannot be acquired by 
prescription at Common law or statute either under English Law 
or under Indian Law. (Vide Hari Krishna Joshi v. Shankar 
Vittal following Lemmon v. Webb2.) The reason of the rule 
is thus stated by Lord Herschell in Lemmon v. Webbs in: | 


“Then my lords as regards the question whether the plaintiff has ` 
acquired any right by reason of the length of time these trees have overhung 
nnn nnn nnn EE 

i. (1894) I.L.R. 19 Bom. 420. 2. (1894) 3 Ch. land (1895) A.C. 1. 

: 3. (1895) A.C..1 at 6. 
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his neighbour’s soil. I think it is impossible to say that he has either acquir- 
ed a right to the land over which they hang or to their overhanging, under 
the Statute of Limitations. The trees, of course grow from time to time and 
their growth each year is different from what it was the year before. The 
same remark applies to the suggestion that a prescriplive right has been 
obtained. The tree of to-day is not in the condition in which it was twenty 
years ago. It would be idle to suggest that the right gained at any time was 
the right to have the tree there in the condition in which it was twenty years 
before, and that it was only open to the adjoining owner to put back the tree 
into the condition in which it then was ”. 


It was on this principle it was held that such a right 
cannot be acquired by custom. As observed by Pandalai, J., in 
Gurusami Raja v. Perumal Rajal: 

“Then as to the custom, there was really no custom in the proper sense 
that could be pleaded or was pleaded. A custom has to be definite to begin 
with. How can there be any custom for the shadow of overhanging trees 
to fall upon a neighbour’s land? The thing is so indefinite and so vague and 


changes from day to day and year to year that there can be no such general 
custom either in a particular locality or throughout the country”. 


But it is contended that by virtue of the transfer of the 
tree by the sale-deed executed by the appellants in favour of 
the respondent all rights incidental to the enjoyment thereto 
must be deemed to have been conveyed and if the appellants 
are permitted to cause the obstruction to the enjoyment of the 
tree and the produce thereof by the respondent the appellants 
would be virtually derogating from their grant. The question 
is what is the right that has been conveyed under the sale-deed. 
‘As already stated there is no right of easement or customary 
right to have the branches of a tree overhang on another man’s 
land. Therefore there cannot be said to be an implied grant 
of an easement necessary for the enjoyment of the property 
conveyed. To allow the branches of one’s tree to overhang 
on another man’s land is to commit a nuisance. It is thus 
stated by Lord Justice Kay, in Lemmon v. Webbe: 

“ The encroachment of the boughs and roots over and within the land of 
the adjoining owner is not a trespass or occupation of that land which by 
lapse of time could become aright. It is a nuisance”. 

The question therefore is whether the right to commit this 
nuisance has been granted. No doubt by apt words it may have 
been. In dealing with a right of prospect Lord Justice 
Blackburn in Dalton v. Angus3, observed as follows: 


“Ithink this decision, (By Lord Hardwick in Attorney General v, 
Doughty*, that a right of prospect is not acquired by prescription, shows that, 
— SS ee eet 


1. (1929) M.W.N. 726. 2. (1894) 3 Ch. 1 at 24. 
3. (1881) 6 A.C. 740 at 824. 4. (1752) 2 Ves. Sen. 453: 28 E.R. 290. 
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whilst on the balance of convenience and inconvenience, it was held expedient 
that the right to light, which could only impose a burden upon land very near 
the house, should be protected when it has been long enjoyed, on the same 
ground it was held expedient that the right of prospect, which would impose 
a burden on a very large and indefinite area should not be allowed to be 
created, except by actual agreement. And this seems to be the real ground 
on which Webb v. Bird? and Chasemore v. Richards? are to be supported. The 
rights there claimed were analogous to prospect in this, that they were vague 
and undefined, and very extensive”. 

I would apply the same principle to this case. The right 
that is claimed in this case is to allow the branches of the tree 
to overhang over an unlimited and indefinite area of the 
appellants’ land. The result is that the appellants would be 
subject to a burden which would virtually deprive them of the 
right to use their land as owners. It would prevent them 
from building on their land or cultivating it in the best manner 
they could or otherwise use it in the legitimate exercise of their 
right as owners. Such a thing could hardly have been the 
common intention of the parties giving rise to a right by 
necessary implication. I am therefore of opinion that there is 
no grant of the right to commit a nuisance and the plaintiffs 
are entitled to the relief they claim. 

Two cases were strongly relied on by Mr. T. M. Krishna- 
swami Aiyar; one is Someshwar Jethalal v. Chunilal Nageshwar’ 
which was also referred to by the learned District Judge. The 
facts of that case were peculiar. It was distinguished by 
Pandalai, J., in'Gurusami Raja v. Perumal Rajat thus: 

“o, .. . . it wasat least in part a case of another man’s tree 
growing on one’s own land. . . . . and where that is so, the owner of 
the land would not be entitled to cut off the branches and the roots of the 
defendant’s tree simply because, if that were allowed, there would be an end 
of the defendant’s tree”. 

But that is not this case. No question of proprietory 
right can be based on the mere fact of the branches overhang- 
ing on another man’s land. 

The other case relied on is Simpson v. Weber’. It was 
a case of an implied easement and the decision of the Court 
was expressly rested on that ground. From the facts of the 
case it will be seen that the right claimed was the right of 
support to a creeper which by its nature would attach itself to 
a wall and adhered to the plaintiff’s property; and it was also 


ne 


1. (1861) 10 C.B. (N.S.) 268: 142 E.R. 455. 
2. (1859) 7 H. L. C. 349: 11 E.R. 140. 
3. (1919) LL.R. 44 Bom. 605. 4, (1929) M.W.N. 726. 
5. (1925) 133 L.T. 46. 
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found therein that it did not overhang on the plaintiff’s property. 
The following observations of Salter, J., at page 47 in Simpson 
Weber! are clear on the point: 

“The land of the grantor was in enjoyment of an obvious easement 
over the land granted aan the easement of right of support for this 
creeper and this gate. . . . . . . Upon the whole, 
I have come to the conclusion, in the case at an easement so obvious as this, 
that there was no evidence that it was not the intention of the parties that the 
creeper and the gatepost should stay. The basis of easements is n the 
same—namely the common intention of the parties. 


As has already been stated there is no right ale e in 
this case. The moment the land was sold and the respondent 
became the owner he would be committing a nuisance by 
allowing the branches of the tree to overhang on the land of 
the appellants. So long as the branches are allowed to overhang, 
the respondent will be the owner of the branches and the 
produce thereon and it may be that the adjoining owner will 
have to permit him to take the produce as the defendant would 
have no right thereto. Beyond that he could not insist on 
anything more. If the respondent intended to have the right 
he claims he should have provided for it in the sale-deed. I 
have already shown that having regard to the nature of the 
claim, it could not have been the common intention of the 
parties to reserve any such right. I would therefore allow 
the appeals, reverse the decree of the District Judge and 
restore that of the District Munsif with costs—one set in S. A. 


No. 159 of 1932. : 
Leave granted. 
S. V. V. ; —— Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 
Meddukuri Peda Jogarao .. Appellant* (first Counter- 

Petitioner) 
v. 
Yenugu Chinnayya and others .. Respondents (Petitioners 
1 and 2 and second 
Counter-Petitioner). 
Transfer of Property Act (IV of 1882), S. 52—Transfer of immoveable 


broperty after leave to sue as pauper filed—Whether application to be deemed 
as suit already for purposes of S. 52--Limitation Act (IX of 1908), S. 3. 


The policy which underlies S. 52 is clear. viz., that once litigation has 
been launched, any transfer subsequent thereto must be subject to the result 
lie oe SI Ct, rae seh 


1. (1925) 133 L. T. 46. 
* A. A. A. O, No. 74 of 1935. 16th March, 1936. 
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of that litigation. Bearing this in mind, there is no reason to make any 
distinction between suits filed by well-to-do persons and those filed by 
paupers; for it cannot be said that the legislature intended to subject 
a pauper plaintiff to a disability from which a well-to-do litigant would be 
exempt. The law prescribes a certain procedure to be adopted by a pauper 
litigant who desires to file a suitand this procedure requires the filing of an 
application which, if the pauperism is so established, is to be treated as a 
plaint, and the filing of the application has to be treated as the filing of the 
suit itself for purposes of limitation. There is no reason to make any 
distinction in the case of suits filed by paupers relating to immoveable 
Property between the application for leave to sue as pauper and the plaint 
itself. . 

Where an application for leave to sue as pauper was filed on 24th March, 
1919, prior to a transfer dated 30th April, 1919, and the transfer was question- 
ed as affected by lis pendens, 

Held, that when it was not denied that the immoveable property in 
question was specifically in issue in the suit, the fact that during the stage of 
inquiry into the pauperism of the plaintiff the only question to be decided 
having been whether he should be adjudged a pauper or not, would not make 
any difference in the application of the doctrine of lis pendens. For when 
the application of the pauper is allowed, it should be numbered and registered 
and deemed to be the plaint containing all the particulars that a plaint ought 
to contain. The explanation to S. 3 of the Limitation Act also provides that 
a suit is instituted in the case of a pauper when his application for leave to 
sue a pauper is made. 

It cannot be said the Limitation Act dealt with entirely different matters, 
and the explanation referred to can be relied upon for ascertaining when a 
suit by a pauper should be deemed to have been instituted in respect of 
immoveable property under S. 52 of the Transfer of Property Act. 


Appeal against the order of the Court of the Subordinate 
Judge of Cocanada dated 13th March, 1933 and made in A. S. 
No. 42 of 1932 preferred against the order of the District 
Munsiff’s Court of Peddapuram dated 7th December, 1931 
and made in E. A. No. 642 of 1931 in O. S. No. 278 of 1919. 


P. Somasundaram for appellant. 
P. V. Vallabhacharyulu for respondents. 


The Court delivered the following 


Jupcment.—This is an appeal from the decree of the 
Subordinate Judge of Cocanada dated 13th March, 1933, 
allowing an appeal from the decree of the District Munsiff of 
Peddapuram dated 7th December, 1931, in E. A. No. 642 of 
1931, an application under O. 21, r. 97 of the Civil Procedure 
Code, for removal of obstruction caused by the respondents. 
and for delivery of the property on the ground that the 
respondents had purchased the property pendente lite from the 
first defendant in O. S. No. 278 of 1919, the first petitioner 
being the plaintiff therein. The transfer in question was dated 
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30th April, 1919, whereas the suit (O. S. No. 278) was 
instituted on 24th March, 1919, as an application for leave 
to sue as a pauper. 


The sole question that is argued in this appeal is that the 
transfer in question (Ex. II) was not a transfer during the 
pendency of O. S. No. 278 because, though the application for 
leave to sue as a pauper was filed prior to the transfer, 
nevertheless the application was not actually registered as a 
suit till first August, 1919. Before the recent amendment of 
the Transfer of Property Act, S. 52 was worded differently, 
but the amendment does not appear to have made any change 
in the law. The old section provided that: 

“During the active prosecution in any Court of a contentious suit or 
proceeding in which any right to immoveable property is directly and 
specifically in question, the property cannot be transferred or otherwise dealt 


with by any party to the suit or Ha so as to affect the rights of any 
other party thereto. En 


The present section ide iU 


“During the pendency in any Court of any suit or proceeding which is 
not collusive and in which any right to immoveable property is directly and 
specifically in question, the property cannot be transferred .........- 


And the explanation which is newly introduced provides 
that the pendency, for the purpose of this section of a suit, or 
proceeding shall be deemed to commence from the date of the 
presentation of the plaint or the institution of the proceeding 
in a Court of competent jurisdiction. It is not denied that the 
immoveable property in question was specifically in issue in 
O. S. No. 278. It is, however, contended that it was not in 
issue during the ‘stage of the inquiry into the pauperism of the 
plaintiff-applicant as the only question that was to be inquired 
into at that time was whether he was a pauper ornot. I do not 
think this makes any real difference. The procedure prescribed 
for a pauper who wants to file a suit in respect of any immove- 
able property is that he should file an application for leave to 
sue as a pauper and that such application should contain all 
the particulars that a plaint ought to contain and, when the 
application is allowed, it shall then be numbered and registered 
and shall be deemed to be the plaint in the suit—Vide O. 33, 
r. 8. The explanation to S. 3 of the: Limitation Act also 
provides that a suit is instituted in the case of a pauper when 
his application for leave to sue as a pauper is made. It cannot 
be said that the Limitation Act deals with entirely different 
matters and the explanation referred to above can in my 
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opinion be relied upon for ascertaining when a suit by a pauper 
must be deemed to have been instituted in respect of immove- 
able property under S. 52 of the Transfer of Property Act. 


A number of cases have been quoted but the only one that. 
can be said to be exactly in point is Ambika Partap Singh v. 
Dwaraka Prasad1, The Bench which decided that case observes. 
as follows :-— 


“Mr. Sundar Lal, on behalf of the respondents, contended that the section 
of the Act in question has no application. His argument was that until the 
application of the defendant-appellant for leave to sue in forma pauperis had. 
been granted,that is, on the 12th of May 1894, there was no suit pending within 
the meaning of that section, and he relied upon S. 410 of the Code of Civil 
Procedure, which declares that when an application to sue in forma pauperis 
is granted, and has been numbered and registered, it shall then be deemed the 
plaint in the suit, and he argued that there was no suit pending at the date of 
the execution of the mortgage inasmuch as the appliation for leave to sue 
had not at that time been numbered and registered. We cannot agree with 
him in this contention. It appears to us that so soon as the defendant filed his 
application for leave to sue, there was a contentious suit, or at least a: 
contentious proceeeding, pending within the meaning of the section, and 
itis clear that that suit or proceeding was at the time being actively pro- 
secuted. In this connection we may cite the ruling of their Lordships of the 
Privy Council in the case of Faiyaz Hussain Khan v. Prag Narain? to the. 
effect that where a suit is contentious in its origin and nature, it is not 
necessary that the summons should have been served in the suit in order to. 
make it ‘contentious’ within the meaning of S. 52. Mr. Choudhri relied 
upon the explanation to S.4 of the Indian Limitation Act as supporting his: 
Proposition that the suit is instituted in the case of a pauper when the 
application for leave to sue as a pauper is filed. This section, no doubt, gives. 
support to his argument, but we think that there is no need to fall back upon 
it in view of the clear and specific language of S. 52 of the Transfer of 
Property Act”. 


It is argued by the appellant’s Advocate that these 
observations must be deemed to be obiter dicta because the 
decision in the case was based on another ground also and 
could be based on the other ground alone given in the judg- 
ment. Even assuming that these observations are obiter, I am 
prepared to adopt and follow them. 


The other cases quoted do not really have a bearing on. 
the point that arises in this appeal. The policy which underlies. 
S. 52 is clear, vis., that, once litigation has been launched, any 
transfer subsequent thereto must be subject to the result of 
that litigation. Bearing this in mind, there is no reason in 
my opinion to make any distinction between suits filed by: 
well-to-do persons and those filed by paupers; for it cannot be 
said that the legislature intended to subject a pauper plaintiff 





1. (1907) I.L.R. 30 All. 95. 2. (1907) I.L.R. 29 All. 339. 
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to a disability from which a well-to-do litigant would be 
exempt. The law prescribes a certain procedure to be adopted 
by a pauper litigant who desires to file a suit ànd this proce- 
dure requires the filing of an application which, if the 
pauperism is established, is to be treated as a plaint, and the 
filing of the application has to be treated as the filing of the 
suit itself for purposes of limitation. There is no reason to 
make any distinction in the case of suits filed by paupers 
relating to immoveable property between the application for 
leave to sue as a pauper and the plaint itself. The two are to 
be deemed one and the same when the application for leave is 
granted. Notice of the application goes to the other side just 
as notice of the suit though, before any issue relating to the 
immovable property is decided, the preliminary issue of 
pauperism has to be decided and found in the affirmative. I 
am of opinion that the finding of the learned Subordinate 
Judge is correct, viz., that Ex. II must be regarded as subject 
to the decision or decree in O., S. No. 278. It follows from 
this that the appeal must fail and it is accordingly dismissed 
With costs. 

Leave to appeal has been asked for but I see no sufficient 
reason to grant it. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. Justice Burn. 





Mariasusai Udyan and others .. Petitioners * ` (Counter 
Petitioners) 
v. 
Hajee Mahamud Azezudeen 
Sahib Bahadur .. Respondent (Petitioner). 


Criminal Procedure Code (V of 1898), S. 145—Proceeding under, without 
drawing up a preliminary order—Illegal. 

Unless there is a preliminary order under S. 145 (1) Criminal Procedure 
Code, the Magistrate has no jurisdiction to pass any order under S. 145 (6). 
The question of possession has to be decided with reference to the date of 
the preliminary order and if there is no preliminary order the one question 
which the Magistrate has to decide cannot be decided. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898, praying the High Court to revise the order 
of the Court of thé Sub-Divisional Magistrate of Trichinopoly 
in M. C. No. 26 of 1935. 





* Cr. R. C. No. 837 of 1935 and = 30th April, 1936. 
Cr. R. P. No. 770 of 1935. 
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K. S.J ayarama Aiyar and C. K. Venkatanarasimham tor 
Petitioners. 


A. Narasimha Aiyar and M. Rajagopalachari for Res- 
pondent. 


The Public Prosecutor on behalf of the Crown. 


The Court made the following. 


Orper.—There was nothing to prevent the learned Sub- 
Divisional Magistrate from drawing up a preliminary order 
under S. 145 (1), Code of Criminal Procedure on the date on 
which he decided that the case was one properly falling under 
S. 145, Code of Criminal Procedure. I do not understand 
what he means when he says it was “impossible”. The 
importance of this is that the question of possession has to be 
decided with reference to the date of the preliminary order 
(see S. 145 (4) Criminal Procedure Code) and if there is no 
preliminary order the one question which the Magistrate has to 
decide cannot be decided. The learned Magistrate has referred 
to the date of the “cause of action” without explaining even 
what that date was. The learned Advocate for the Respon- 
dent contends that this was the date in September 1935 when 
the learned Sub-Divisional Magistrate decided to “convert” 
the case into one under S. 145, Criminal Procedure Code. This 
may be correct but it is far from self-evident. The learned 
Public Prosecutor on the contrary contends that the ‘cause of 
action” must have arisen when the dispute likely to occasion 
a breach of the peace came into existence, or was brought to 
notice. This is a much more probable explanation in my 
opinion. “Cause of action” in connection with these procee- 
dings is in any case a very unsuitable expression. In Civil 
Proceedings it has a technical meaning, and it should not be 
imported into Criminal Proceedings at least without a clear 
explanation of what the learned Magistrate thinks it means. 
The decisions of this Court so far tend to show that unless 
there is a-preliminary order under S. 145 (1) Criminal 
Procedure Code, the Magistrate has no jurisdiction to pass any 
order under S. 145 (6) Criminal Procedure Code. These 
decisions I would say with all respect are correct for the 
reason which I have already indicated. The conduct of the 
petitioners in allowing the learned Magistrate to go on without 
objection is no doubt reprehensible, but: it cannot validate an 
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order which is without jurisdiction. The order of the learned 


Sub-Divisional Magistrate is therefore set aside. 
SV: V, ——— Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-Str Horace Owen Compton Beasley Kt., 
Chief Justice AND MR. JUSTICE GENTLE. 


Seth Raghunath Dass Harak- 
chand .. Appellant* (Applicant) 
U. 
Seth Purushotham Dass .. Respondent (Defendant). 

Civil Procedure Code (V of 1908), O.22, r. 10 (1)—A pplication for 
leave to be brought on record as party plaintiff bya transferee of rights— 
Delay and laches unexplained—Discretion of Court to refuse application in 
such circumstances. 

By the use of the word ‘may’ in O. 22, r.10 (1) Civil Procedure Code 
full discretion is given to the Court to allow an application under this rule; 
such discretion must of course be exercised judicially. 

Where a suit in which the claim rested upon a foreign judgment and 
decree, was filed in 1926 and the suit itself was ready for trial in 1927 
but in 1930 the plaintiff assigned his decree in the foreign territory to 
another who in his turn in 1935 transferred it in favour of the present 
applicant who wished to be brought on record as a party plaintiff, 

Held, that in the light of the interminable, unexplainable and unneces- 
sary delay and dallying since the present suit had been commenced ten years 
ago and particularly from 1927 when it was ready for trial, the Court could 
refuse to exercise its discretion in favour of the applicant. 

Lakshan Chunder Dey v. Sm. Nikunjamoni Dassi, (1923) 27 C.W.N.755 at 
758, followed. 

One can visualise delay, even of a year or two, being unavoidable in pre- 
paring a case for trial, but when, as in the suit, some nine years had been 
allowed to pass since the suit was ready for trial, it is a matter deserving of 
the greatest censure, that such a disgraceful state of affairs should be 
permitted to exist. ' : 

On Appeal against the Judgment of the Hon’ble Mr. 
Justice Mockett dated the 19th day of November, 1935 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in Application No. 1916 of 1935 in 
C. S. No. 114 of 1926, 


S. Panchapakesa Sastri and T. K. Rangaswami for 
appellant. 

M. Subbaroya Aiyar for respondent. 

The Court delivered the following 

JupemMENT.—This is an appeal from the refusal of 
Mockett, J., to accede to an application by the appellant for 





*O.S. A. No. 34 of 1935, 21st April, 1936. 
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leave to be brought on the record as a party plaintiff in C. S. 
No. 114 of 1926. The application is made pursuant to the 
provisions of O. 22, r. 10 (1) of the Civil Procedure Code. 
The claim in the suit is upon a judgment and decree obtained 
in the High Court of Hyderabad against the defendant; and 
the grounds of this application are that the appellant is the 
assignee of the plaintiff’s right against the defendant, in the 
suit, which it is alleged he obtained, not from the plaintiff 


but from the plaintiff’s assignee, and that his position has 


been so recognised by the Courts in Hyderabad. It is 
necessary to consider the history of the litigation in order 
to appreciate the position correctly and, in so doing, we will 
assume the accuracy of the facts which have been placed 
before us. The original debt was incurred in 1877 which 
incidentally was before the defendant was born. On the 
19th December, 1925, the plaintiff. obtained a decree in the 
Courts in Hyderabad against the defendant; and on the 18th 
July, 1926 the present suit was filed, the claim being based upon 
the foreign judgment of Hyderabad. We were informed in 
the course of the able argument addressed to us by the learned 
Counsel for the appellant that this suit was ready for trial so 
long ago as 1927. On the 20th Novmber, 1930 the plaintiffs 
assigned his decree in Hyderabad to one Raja Dhanraj Girji 
Raja Narsing Girji who apparently took no steps whatever in 
the suit in this Court. On the 28th March, 1935, the above 
named Raja Dhanraj Girji Raja Narsing Girji transferred his 
assigned decree to the present appellant who now wishes to be 
placed in the position of the plaintiff in the suit. When the 
appellant obtained this foreign judgment, he must or should 
have been fully aware of the above facts and appreciated the 
very long time which has supervened since this suit was - 
instituted and the totally unnecessary delay which has taken 
place in bringing it to trial. The relevant wording of r. 10 
(1) of O. 22 is: 

“In other cases of an assignment. . ... . of any interest during 


the pendency of a suit, the suit may, by leave of the Court, be continued by 
we Se a Ee oe the person to or upon whom such interest has come”. 


By the use of the word “may” full discretion is given to 
the Court to allow or disallow an application under this rule, 
such discretion must of course be exercised judicially. One 
can visualise delay, even of a year or two, being unavoidable 
in preparing a case for trial; but when, as in this suit, some 
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nine years have been allowed to pass since (as above stated we 
have been informed) the suit was ready for trial in 1927, we 
consider it a matter deserving of the greatest censure—that such 
a disgraceful state of affairs should be permitted to exist. 
When a case is ready, it should be prosecuted to trial with the 
utmost despatch and not allowed to lie on the files of the Court 
and go entirely to sleep. Such conduct cannot be countenanced 
nor approved by a Court as it would do if it exercised its 
discretion in favour of an application such as is now being 
made. In Lakshan Chunder Dey v. Sm. Nikunjamoni Dassi! 
in the course of the Judgment it is stated :— 


“ An applicant who invokes the aid of rule 10 of O. 22is not entitled to 
as a matter of right to an order in his favour, regardless of delay or laches. 
‘The Court undoubtedly has a discretion in the matter, which must be judicial- 
ly’ exercised ”. i 


In the light of the interminable unexplainable and unneces- 
sary delay and dallying since this suit: was commenced 10 years 
ago and particularly from 1927 when it was then ready for 
trial we must refuse to exercise our discretion in favour of 
this application; and consequently the appeal is dismissed with 
costs. l 

The appellant must have been as we have said, fully 
alive to the above circumstances when he obtained an assign- 
ment of this foreign judgment and alert to the position and 
probable consequences. Having arrived at this decision upon 
the grounds mentioned above, it is unnecessary for.us to deal 
with the other aspects of the case. We can only hope that this 
decision will have a salutary effect upon other dallying 
litigants. 

K. C. 





Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of the Judicial 
Commissioner of the Central Provinces. ] 


PRESENT :—Lorp ROCHE, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 


Jagannath Rao .. Appellant* 
v. 
Rambharosa and another .. Respondents. 


Hindu Law—BombayS chool—W idow’s power to adopt—Rule ofLaw—Pro- 
hibition against the widow adopting—Direction to operate as must be,explicitly 





1. (1923) 27 C.W.N. 755 at 758. 
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made—Will speaks from date of death of Testator—But will may speak of 
or about any other date—Will may make stipulations as and from date of will. 

It is established as arule of law of the Bombay School of Hindu Law 
that a widow has in herself power to adopt, subject only to such restrictions, 
if any, as may have been imposed upon her by her husband. A direction to 
operate as a prohibition against a Hindu widow adopting any boy to her 
husband as a son except the boy named by him must be explicitly made and 
clearly’ intended by the husband to limit the discretion of his widow for all 
time and on every occasion on which otherwise after his death his widow 
might validly make an adoption for him. 

A Will operates from the date of the death of the testator, but the Will: 
may speak of or about any other date and may make stipulations as to time, 
which may run from any date from which the testator meant that it should run. 

‘A Hindu, governed by the Bombay School of Hindu Law, died without 
leaving any son, and having made a will which dealt with the adoption to him 
ofason. The Will stated: “A boy should be taken in adoption to perpetuate 
the name of ancestors and manage the estate. No boy has been yet taken in 
adoption. It is expected that any:of my paternal uncles’ sons may get a 
son. If he gives the boy my wife should take him in adoption. Seven years’ 
time is allowed for this. After seven years Jiwaji’s younger son Bhagwati 
should be taken in adoption. Seven years’ time has been 
allowed for adoption, but if Vyenkat, Mahdik, Gajraj and Sadashiv, think 
that a boy should forthwith be taken in adoption, there is no objection to my 
wife’s adopting a boy immediately according as they may advise.” The 
testator died on 6th November, 1918. On 25th April, 1920, the defendant, 
Rambharosa, the eldest son of Jiwaji, was adopted by the widow purporting 
to act in accordance with her deceased husband’s wishes. Before adopting 
the defendant, the widow tried to secure his younger brother, Bhagwati, in 
adoption, but his mother definitely refused to give Bhagwati in adoption and 
the defendant was only adopted after and in consequence of that refusal. 

Held, (1) the adoption of Rambharosa was not prohibited and was valid; 
there was no direction either explicitly made or clearly intended to limit the 
discretion of the widow in such a case as infact occurred. (2) It cannot be 
said that unless Bhagwati died any other adoption was prohibited. (3) The 
seven year period asa matter of construction is to be computed from the date 


when the will was made. 
Yadao v. Namdeo, (1921) 42 M.L.J. 219: L.R.48 I.A. 513: L L.R. 49 Cal. 


1 (P.C.), followed. 

Decree of the Court of the Judicial Commissioner (Staples 
and Pollock, JJ.) confirmed. 

Appeal No. 43 of 1935 from a decree of the Court of the 
Judicial Commissioner, Central Provinces, dated 15th Decem- 
ber, 1933, which affirmed a decree of the Additional District 
Judge, Raipur, dated 15th March, 1927. 

The parties to the appeal belong to the Bombay School 
of Hindu Law and the question for determination between 
them whether the adoption of the first respondent by the widow 
of one Baboo Rao Dani, who died on 6th November, 1918, is 
valid. The plaintiffs were cousins of the deceased and claimed 
his estate as reversioners on the death of his widow who died 
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on 27th November, 1924 having adopted the respondent on 
25th April, 1920. The facts of the case together with the find- 
ings of the Additional District Judge on the various issues 
raised at the trial and the points raised at the hearing of the 
Appeal on 28th October, 1932, are set forth in the judgment of 
the Board dated 29th November, 1932, and reported in Jagan- 
nath Dani v. Rambharosa (1932) 64 M.L.J. 142: L.R. 60 L.A. 
49; 29 N.L.R. 94 (P.C.). ` 


A. M. Dunne. K. C. and H. R. Abdul Majid for appellant.— 
The will necessarily speaks from the death of the testator and not 
from the date of its execution. On its true construction it gave 
to the widow only a limited and restricted power of adoption, 
and she had only a limited and restricted power of adoption. On 
the question of construction refers to Raja Venkata Narasimha 
Appa Row v. Raja Parthasarathi Appa Row1, Yadao v. Namdeo2, 
Rajendra Prasad Bose v. Gopal Prasad Sen3 and Lakshmibai v. 
Rajaji4, She had no power in the circumstances owing to the 
prohibition therein contained to adopt any one but Bhagwati. The 
construction placed on the terms effect of the prohibition contained 
in the Will is erroneous and the findings of fact as to other 
circumstances rendering it impossible for the widow to adopt 
Bhagwati are both erroneous and irrelevant. 

H. R. Abdul Majid continued and referred to Jitendra Kumar 
Chattopadhya v, Nritya Gopal Mukhopadhya5 and to Mayne’s 
Hindu Law, 9th Edn., para. 114, pp. 156-148. 


L. De Gruyther, K.C. and W. Wallach for respondent,were 
called upon only on the question of the effect of a prohibition in 
a will of which the widow had no knowledge and the adoption by 
the widow in ignorance of such prohibition. There is no direct 
authority on that point. The nearest approach to that question 
would be Mohendra Nath Mookerjee v. Kali Prosad Johurié, A 
widow has undoubtedly an inherent authority to adopt. Where a 
Hindu dies the widow's right to exercise her right of adoption 
arises. The instructions given in the will were superseded by the 
instructions given orally, as the Subordinate Judge has found, a 
preference for Bhagwati and then Rambharosa, The oral instruc- 
tions would give the same result as the will. The doctrine of 
factum valet as applicable to adoption is stated in Mayne’s Hindu 
Law, 9th Edn., p. 29; para. 155. 


1. (1913) 25 M.L.J. 386: 26 M.L.J. 411: L.R. 41 LA. 51: LL.R. 37 Mad. 
199 (P.C.) 


2. (1921) 42 M.L.J. 219: LR. 48 LA. 513: L-L.R. 49 Cal. 1 (P.C.). 
3. (1930) 59 M.L.J. 615: L.R. 57 I.A. 296: I.L.R. 10 P. 187 (P.C.). 
4. (1897) I.L.R. 22 Bom. 996. 5. (1912) 18 C.W.N. 140, 
6. (1902) LL.R. 30 Cal. 265. 
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Dunne, K. C. (in reply) on the applicability of the principle 
of factum valet referred to Ganga Sahai v. Lekhraj Singhi and 
Lakshmappa v. Ramava.2 


Their Lordships’ Judgment was delivered by 


Loro Rocur.—This is an appeal from a decree of the 
Court of the Judicial Commissioner, Central Provinces, dated 
15th December, 1933, which affirmed a decree of the Additional 
District Judge, Raipur, dated 16th March, 1927.. 


The subject matter of the suit is the estate of one Baboo 
Rao’ Dani deceased. The plaintiffs in the suit were cousins 
of the deceased, being his paternal uncles’ sons, and claimed 
his estate as reversioners on the death of his widow Musammat 
Anandabai who died on 27th November, 1924. The respondent 
Rambharosa, the defendant in the suit, in opposition to the 
plaintiffs’ claim, relied upon an adoption by the widow of 
Baboo Rao Dani in April, 1920. The sole question for 
determination is whether this adoption was a valid adoption. 


The material facts and dates are as follows: Baboo Rao 
Dani was a Hindu resident of Raipur. He had no son. In 
1911 he went to Delhi for the Durbar and before setting out 
he made a will which dealt, amongst other things, with the 
question of adoption. The will was written out by Baboo Rao 
Dani himself. It began thus: 


“I am going to Delhi for the Durbar, therefore I am writing the 
following conditions about my property. [hope that by the grace of God, 
such an occasion will, not arise, but strange is the course of time. Therefore 
my friends and (other) persons should make, after me, arrangements accord- 
ing to what I have put down in writing below: and what I have written shall 
be considered valid in law.” 


Next followed two pages relating to certain debts and as 
to his properties and containing directions as to such debts and 
properties. The will then proceeded and ended thus: 


“ After all this is done, a boy should be taken in adoption to perpetuate 
the name of ancestors and manage the estate. No boy has been yet taken in 
adoption. It is expected that (any) of my paternal uncles’ sons may get a 
son. If he gives (the boy) my wife should take him in adoption. Seven 
years’ time is allowed for this. After seven years Jiwaji’s younger son 
Bhagwati should be taken in adoption. ' 

“ After the debts, etc., are paid off, persons of my family should allot 
forever property of an income of five hundred rupees to the School Depart- 
ment to preserve my memory for ever, and a boy should be taken in adoption 
for the rest of the property. This amount (shall) specially (be) for the 
ee” 

1. (1886) I.L.R. 9 All. 253 at 292, 295, 
2. (1875) 12 Bom.H.C. Rep. 364 at 394. 
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Maratha caste, not only that, but poor boys of my caste shall have a 
preferential right. 

“Seven years’ time has been allowed for adoption, but if Vyenkat Rao 
Naik, Rao Bahadur Mahdik, Gajraj Singh and Sadashiv Rao Garad, think that 
(a boy) should forthwith be taken in adoption, there is no objection to my 
wife’s (adopting a boy immediately) according as they may advise. However 
the debts should be satisfied and property of an income of five hundred rupees 
should be set aside for the School Department, first, and a boy should be 
taken in adoption for the remaining property. If it is decided to take (a boy) 
in adoption, mauza Kolar should be reserved for my wife and for the main- 
tenance of the adopted boy (the property) should afterwards be placed under 
the management of the Court of Wards or of panches of whom Vyenkat Rao 
Naik should be the sır panch. The boy should be very well educated. He 
should be sent to England if possible. If this boy does not exist which God 
may forbid, any boy can be taken in adoption. 

“The property to be allowed to the School Department should remain in 
charge of Govemment. 

“T have executed this Will with my free will and pleasure. It should be 
completely executed after me. My paternal uncles’ sons or any one else has 
no right to my property. Iam myself the owner. I had full rights to dispose 


of my estate as I liked. 
“Dated 26th November, 1911. (Sgd.) Baboo Rao Dani”. 


After the Durbar, Baboo Rao Dani returned safe to 
Raipur and lived- for several years and died on 6th November, 
1918. On 25th April, 1920, Rambharosa the defendant was 
adopted by the widow purporting to act in accordance with 
her deceased husband’s wishes. Rambharosa was the eldest 
son of one Jiwaji, a maternal uncle of Baboo Rao Dani, 
who died before the date of the adoption. On 27th 
November, 1924, the widow Musammat Anandahai died. 
The will had been entrusted by Baboo Rao Dani at the time 
of its execution to a friend for safe custody but on his return 
from the Durbar it was said to have been lost or mislaid 
and it was not found or seen again either in the lifetime of 
Baboo Rao Dani or in that of his widow. In 1925 it was said 
to have been found by a son of the friend to whoin it had 
been entrusted and to have been shown to the plaintiffs. This 
suit was begun in the year 1926. The Trial Judge found 
that the widow was not informed of the terms of the missing 
will but there had been conversations in Baboo Rao Dani’s 
lifetime between him and his wife as to adoption and the 
Trial Judge found that these were to the same effect as the 
instructions contained in the will. Itis clear, however, that 
the defendant Rhambharosa, who was not mentioned in the 
will, was mentioned in these conversations by Baboo Rao Dani 
as a possible and proper boy to be adopted as was also his 
younger brother Bhagwati who was mentioned in the will. 

40 
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Baboo Rao Dani had paid attention to the nurture and educa- 
tion of both these lads during his lifetime presumably with 
this object in view. But their Lordships proceed upon the 
assumption that at all times Baboo Rao Dani expressed a 
preference for Bhagwati for the purposes of adoption. Be- 
fore adopting the defendant the widow tried to secure 
Bhagwati in adoption but, as both Courts have found, his 
mother a widow definitely refused to give that son Bhagwati 
in adoption and the defendant was only adopted after and in 
consequence of that refusal. 


The rights of all parties to the suit are governed by the 
rules of the Bombay school of Hindu law. The effect of those 
rules on the matter of adoption is quite clear and when this 
matter was before this Board on an earlier occasion on appeal 


` on another issue the rule of law was thus stated by their Lord- 


ships then advising His Majesty: that a widow has in herself 
power to adopt, subject only to such restriction, if any, as may 
have been imposed upon her by her husband. 


In the case of Yadao v. Namdeo1 this Board put the 
matter thus: “A direction to operate as a prohibition against a 
Hindu widow adopting any boy to her husband as a son except 
the boy named by him must be explicitly made and clearly 
intended by the husband to limit the discretion ‘of his widow 
for all time and on every occasion on which otherwise after 
his death his widow might validly make an adoption for him”. 
The question for ‘decision, therefore, is, was the adoption of 
the respondent so contrary to the directions of Baboo Rao 
Dani as to have been prohibited by him? 

The previous course of the litigation should be briefly re- 
ferred to. The Additional District Judge decided the suit in 
favour of the defendant and in so doing decided the question. 
now in issue in the negative. The adoption was therefore held 
to be valid. On appeal the judgment was affirmed on an 
entirely different ground, viz., that the will was a contingent 
will only intended to come into operation if the testator died 
during his visit to Delhi for the Durbar. Upon appeal to His. 
Majesty in Council the decision as to the contingent nature of 
the will was reversed and the suit remanded to the Court of 
the Judicial Commissioner to deal with the other matters upon’ 
which that Court had not passed. On the hearing of the case 





—— 


1. (1921) 42 M.L.J. 219: LL.R. 49 Cal. 1: L.R. 48 I.A. 513 (P.C.). 
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on remand in the Court of the Judicial Commissioner the 
Court concurred in the findings of fact and law of the Trial 
Judge and held that the adoption was valid. Hence this 
further appeal now to be decided by their Lordships. 

Both Courts have decided this case on the construction of 
the will and on the assumption that it was the will which 
governed the rights of the parties and affected and controlled 
the powers and rights of the widow. Their Lordships propose 
to deal with the matter upon the same assumption but before 
proceeding to a consideration of the contentions of the parties 
and the effect of the will, their Lordships think it right to 
make some observations on another matter. 

In this case, as has been already stated, the will was not 
available to the widow when she made the adoption and the 
Trial Judge found that its contents were not communicated to 
her. It seems to their Lordships that the effect of such a 
state of facts and the bearing of unknown prohibitions upon 
the powers and rights of a widow are matters which may here- 
after arise for decision and will then require very careful 
consideration. But if such a case were to arise before this 
Board, their Lordships then sitting would doubtless have what 
is absent here—the benefit of the opinions of judges in India 
on such important matters after evidence and argument and 
after consideration of the applicability to such a case of the 
doctrine of factum valet and of any other principles of the 
‘Hindu law bearing upon the case. Here it is not only 
‘undesirable to express any conclusion on this point but it is 
also unnecessary because their Lordships are of opinion, for 
reasons they will presently state, that assuming the will 
governs the matter as the appellant claims that it does, the 
adoption of Rhambkarosa was not prohibited and was valid. 

On the argument of this appeal, two contentions were urged 
against the validity of the adoption. They were as follows :— 

Firstly.—It was said that the phrase in the will “ seven 
years’ time is allowed for this”, meant that the widow was to 
wait for seven years after the death of Baboo Rao Dani and 
not merely for seven years from the date when the will was 
made to see whether the plaintiffs, who were the paternal 
uncle’s sons referred to, would either of them have a son in 
which case he was to be adopted: that the adoption of 
Rhambharosa was within the seven year period eompue as 
the plaintiffs said it ought to be computed, 
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Secondly.—It was said that Bhagwati had not died and 
unless he died any other adoption was prohibited. 


As bearing on both of these contentions it is to be observed 
that in their Lordships’ view the dominating idea and object 
of Baboo Rao Dani as expressed in the will was that there 
should without fail be an adoption for good reasons which 
are plainly expressed by the testator himself. The will if 
construed as the appellant desires would be one well adapted 
to defeat the very object which the testator desired and would 
in fact have defeated that object. 


Bearing this in mind the first contention may be examined . 
Of course it is true that this will like all other wills speaks, 
that is to say, operates from the date of the death of the 
testator. But this and any other will may speak of or about 
any other date and may make stipulations as to time which 
may run from any date from which the testator meant that 
it should run. Here, as was pointed out in the Courts below, 
many matters in the will are dealt with as and from the date 
of the will. What is perhaps most important is the user of the 
present tense in the words “It is expected” relating to the 
possibility of sons being born to the plaintiffs. Close upon 
those words follows the provision allowing seven years for 
realisation of the expectation. Those seven years had all but 
expired when Baboo Rao Dani died. The plaintifis were still 
without sons and are without sons to the present time. More- 
over, the power to abridge the time of seven years was 
insensible and incapable of exercise if the seven years were 
to run from the date of death. Two of the persons empowered 
predeceased the testator. Their Lordships have no doubt that 
the Courts below were right in holding that the seven years 
expired in November, 1918, some year and a half before the 
adoption, Whilst deciding this as a matter of construction 
their Lordships think it is not without significance that the 
contention to the contrary was not raised either in the pleadings 
or in argument at the hearing or when the matter first went on 
appeal to the Court of the Judicial Commissioner. It first 


. presented itself asa possible construction and was raised as a 


contention when the matter was on the former occasion 
brought on appeal to His Majesty in Council. 


As to the second contention: The sentence relied upon is 
the sentence beginning “If this boy (Bhagwati) does not 
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exist ” which sentence is an interlineation in the will. It 
seems to be a forced and entirely inadmissible construction to 
extract from a parenthetic note providing for Bhagwati’s 
possible death, and permitting another adoption if that 
occurred, a prohibition of any other adoption if Bhagwati’s 
adoption proved as it did prove, to be impossible for a reason 
of .which the testator had probably never thought at all. The 
language used by this Board in the case of Yadao v. Namdeol 
already cited is much in point. There was here no direction 
either explicitly made or clearly intended to limit the discretion 
of the widow in such a case as in fact occurred. 

For these reasons the decision appealed from is in’ the 
opinion of their Lordships unimpeachable and they will humbly 
advise His Majesty that this appeal should be dismissed with 
costs. 

Solicitors for appellant: Francis & Harker. 

Solicitors for respondents: T. L. Wilson & Co. 

S. P. K. , Appeal dismissed. 


K. C. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ':—MR. Justice PANDRANG Row. 

A. V. P. Palaniappa Chettiar .. Appellant* in A. A. A.O. 
No. 126 of 1932 and 

Respondent in A. A. A. 

O. No. 50 of 1933 

(Petitioner-Defendant ) 





v. 
Thaivanai Achi and others .. Appellants in A. A. A. O. 
No. 50 of 1933 (Res- 

pondents). 


Civil Procedure Code (V of 1908), S.47—A pplication to transmit decree 
for execution—Notice taken out—Notice served by affixture and not personal- 
ly—No declaration by Court of sufficiency of service—Order for transmission 
ex parte—Atiachment of properties by transferee Court—Objections to— 
Plea of limitation and discharge—If barred by res judicata by reason of the 
order for transmission—Order refusing to raise attachment—If appealable. 

The legal representatives of a decree-holder applied to be brought on 
record and prayed therein for the transmission of the decree for execution 
to Court D. Notice of this application was taken out but served only by 
affixture and not personally. Transmission was ordered. Court D attached 





1, (1921) 42 M.L.J. 219: I.L.R. 49 Cal. 1: L.R. 48 I.A. 513 (P.C.). 
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Palaniappa certain properties of the judgment-debtor. He thereupon applied to Court 


Chettiar D to raise the attachment pleading limitation and discharge and the question 
ae was if these pleas were open to the debtor, he not neving raised them at the 
Achi. time of the transmission order. 


Held, that the order of transmission would rire as res judicata if 
Ts really it was passed after due service of notice of the petition. But when 
Peete service is not effected personally but by affixture, the Court has to declare 
that the summons has been duly served or order such service as it thinks fit. 
‘No such declaration was made by the transmitting Court and the principle 
‘of constructive res judicata cannot therefore be applied against the judgment- 

debtor here. 

‘An appeal lies under S. 47 Civil Procedure Code against the order refus- 
ing to raise the attachment, as the questions raised related to the execution 
and discharge of the decree and there was a determination of these questions 
ady ersely to the judgment-debtor. 

``. “Appeals against the decree of the District Court of 


“Ramnad at Madura, dated 29th February, 1932, and . 10th 
“October, 1933, in A. S. Nos. 171 of 1930 and 291 of 1932 
respectively preferred against the orders of the Court of the 
Subordinate Judge of Sivangana and Devakottai dated 12th 
March, 1930 and 17th August, 1932 and made in E. A. No. 
76 of 1930 in O. S. No. 102 of 1920 and E. A. No. 240 of 
1932 in E. P. No. 24 of 1932 in the said O. S. No. 102 of 
1920 Sub-Court, Sivaganga. 
T. L. Venkatarama Aiyar for appellant. 
A. Swaminatha Aiyar for respondent. 
“The Court delivered the following 
JupGMeNnT.—These appeals are from certain orders passed 
in proceedings in execution of the decree in O. S. No. 102 of 
1920 on the file of the sub-Court, Sivaganga. The earlier 
‘appeal i is from the order dated 29th February, 1932 passed in 
an appeal by the District Judge of Ramnad, from the order 
of. the subordinate Judge of Sivaganga dated 12th March, 
1930. The later appeal is from the order of the District 
Judge dated 10th February, 1933 in an appeal from the order 
of the subordinate Judge of Devakottah dated 17th August, 
‘1932. : The later appeal is the more important of the two for 
“the reason that if that appeal fails the other appeal is not 
going to be pressed. 
- The dater appeal No. 50 of 1933 is by the legal representa- 
“tives of the decree-holder in the suit. The other appeal is by 
the judgment-debtor. There was an application made by the 
legal representatives to be brought on record in 1929 including 
a prayer 4 ‘for transmission of the decree for purposes of execu- 
tion to the sub-Court of Devakottah. Notice: -of this. petition 
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was taken out and the order thereon was an order for transmis- 
sion. The judgment-debtor’s case was that he was never 


served with notice of this petition whereas the case of the 


appellants—that is, the appellants in C. M. S. A. No. 50 of 
1933—was that notice was refused by the judgment-debtor and 
was therefore affixed, and that therefore notice must be deem- 
ed to have been duly served on him. An appplication was 
made by the judgment-debtor to set aside the order of trans- 
mission but that application was dismissed by. the subordinate 
Judge of Sivaganga on the ground that he should apply. to 
the sub-Court Devakottah to which Court the decree had been 
transmitted and where execution was pending. The judgment- 
debtor appealed from this order to the District Judge and the 
learned District Judge dismissed the appeal on the preliminary 
ground that the appeal was not maintainable. It is from this 
order dismissing the appeal as incompetent that C. M.S. A. 
No. 126 of 1932 is filed. 


Subsequently the judgment-debtor applied to the sub- 
Court, Devakottah to raise the attachment of the properties of 
the judgment-debtor made in execution of the decree. That 
petition was dismissed by the Subordinate Judge on the ground 
that it was not open to the judgment-debtor to raise the plea 
of limitation or the plea of discharge at that stage in-view of 
the order for transmission passed by the sub-Court of 


Sivaganga. On appeal from this order by the judgment-. 


debtor, the learned District Judge disagreed with the subordi- 


nate Judge and held that the subordinate Judge should and- 
could have gone into-the objections raised by the judgment- ` 


debtor to the execution, or in other words-that the pleas of 
limitation, discharge etc., should have been decided on the 
merits and he allowed the appeal and remanded the petition to 
the sub-Court for disposal and C. M. S. A. No. 50 of. 1933 is 
from this order. 

The substantial question raised in this appeal No. 50 of 


1933 is whether the pleas of limitation, discharge etc., are open. 


to the judgment-debtor at this stage, or in other words, 
whether these questions must be deemed to have been decided 


against the judgment-debtor when the order: transmitting-the 


decree for execution to the sub-Court of Devakottah was 
passed. The order of transmission would no doubt operate as 
res judicata if really it was passed after due service of notice 
of the petition on the judgment-debtor. There was no personal 
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service; the service was by affixture, the reason for affixture 
being refusal by the judgment-debtor to acknowledge receipt 
of the notice. In such a case, as required by O. 5, r. 19 Civil 
Procedure Code, the Court shall either. declare that the 
summons has been duly served or order such service as it thinks 
fit. In this particular case there was no such declaration. It 
was held in Azhagappa Chetti v. Ramanathan Chettiar1. by 
a Bench of this Court that the omission of the Court to make a’ 
declaration of the kind mentioned in O. 5. r. 19,.Civil Pro- 
cedure Code, is fatal when it is sought to apply the construc- 
tive principle of res judicata against the judgment-debtor. 
This is the view taken by the learned District Judge and in’ 
my opinion that view is correct; and it must therefore be held 
that the order directing transmission of the decree. in the 
absence of any declaration of due service does not operate as 
res judicata in this case. The pleas of limitation and discharge. 
have never been actually decided and the judgment debtor is 
entitled to have a decision upon them. Express decision there . 
has been none, and no decision can be implied in the absence 
of a proper declaration as required by law of the service of 
notice. l 

A further point was urged during the hearing of the 
appeal to the effect that the appeal to the District Judge itself 
was incompetent, because the order appealed from was passed 


not on the execution petition itself but on an execution 


application for raising the attachment; in other words, it is 
argued that the order actually appealed from is an interlocutory 
order from whch no appeal lies. I am'unable to accept this 
contention. The question that was decided by the learned 
subordinate Judge was a question relating to the execution and 
discharge of the decree. The question of limitation related to 
the execution of the decree and the question of discharge 
related to the dischatge of the decree and there was a determi- 
nation of these questions adverse to the judgment debtor. 
It was none the less a determination because the ground on 
which the decision went against the judgment-debtor was that 
it was not open to him to raise these questions. It cannot be 
seriously argued that if the decision had been in favour of the 
judgment-debtor it would not have been open to appeal by the 
decree holder asa determination of the question relating to 





1. (1932) 64 M.L.J. 629. 
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execution and discharge of a decree, and I do not see any 
reason why it should not be regarded as open to appeal merely 
because the decision went against the judgment debtor. 

It is sufficient to refer in this connection to the decision in 
Raja of Ramnad v. Velusami Tevar1., Moreover it would appear 
that this objection as to the competency of the appeal was 
not taken in the lower appellate Court. The objection taken 
even in the grounds of appeal to this Court is worded differently, 
the ground urged bein g that the appeal was incompetent because 
the order in the execution petition itself had become final, and 
not because the order appealed from did not amount to a decree 
as is now urged. oie i 

I am however of opinion that the order appealed from, that 
_ is to say, the order of the Subordinate Judge of Devakottah 
dated 17th August, 1932 is a “decree” as defined in the Code 
of Civil Procedure being the determination of questions unde 
S. 47 of the Code of Civil Procedure. 

. It follows from what I have said. that C. M. S. A. No. 50 
of 1933 must fail and it is accordingly dismissed with costs. 

The other appeal C.M.S.A. No. 126 of 1932 is not pressed 
and it-is dismissed with: costs. - í 

(Leave to appeal refused). 

S. V. V. 





, 2s , Appeals dismissed. 
eae PRIVY COUNCIL. 
[On appeal from the Supreme Court of the Island of Ceylon. ] 


PRESENT :—Lorp CHANCELLOR, (Viscount HAILSHAM, ) 
Lorn MAUGHAM AND Sir SIDNEY Row atr. 


Attygalle and another l .. Petitioners 
v. 


The King ' sm ot © a. Respondent. 


Privy Council—Practice—Criminal Cases—Conviction—S pecial Leave to 
appeal from—Misdirection—Incorrect Statement of: law—Burden of proof— 
Circumstances independent of nusdirection—Deprivation of the substance of 
fair trial—Substantial injustice—Ceylon Evidence Ordinance No. 14 of 1895 
S. 106. P- at . f “pt ' 

The Ceylon Evidence Ordinance No. .14 of 1895 S.106 enacts that “when 
any fact is especially within the knowledge of any person, the burden of proy- 
ing that fact is upon him.” 
ee 
1. (1920) 40 M.L.J. 197: L.R. 48 I A. 45 (P.C), 

: : : i 26th March, 1936. 
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Where the accused were charged with performing an illegal operation 
and the trial Judge in the course of his summing-up directed the jury that 


there is a presumption of innocence in favour of accused persons but the 


burden of proving that no criminal operation took place is on the accused :— 

Held, upon a Petition for special leave to appeal against the conviction 
of the accused, that that direction of the summing-up is an incorrect state- 
ment of the law. That it is not the law of Ceylon that the burden is cast upon 
an accused person of proving that no crime has been committed, but the mere 
fact that there has been some mistake of law does not afford sufficient 
ground of itself for granting special leave to appeal, and that on the facts 
there were circumstances pointing irresistibly to the guilt of the accused 
quite independently of the misdirection in the summing-up, so that there has 
been no such substantial injustice, no such deprivation of the substance of 
fair trial as is necessary in order to justify the granting of special leave. 

The statement of the law laid down in Ibrahim v, The King, (1914) A, C. 
599 applied: Lawrence v. The King, (1933) A. C. 699 does not depart from, 
nor modify, nor alter, the wellsettled principles laid down in previous 
authorities. 

Petition refused. 

This is a Petition for special leave to appeal from a Judg- 
ment of the Supreme Court of Ceylon dated the 28th August, 
1934, whereby the first petitioner was convicted under S. 303 
of the Ceylon Penal Code of voluntarily and illegally causing 
one Maye, then with child, to miscarry on the 22nd April, 1934, 
and was sentenced to simple imprisonment for the term of 
eighteen months and the second petitioner was convicted under 
Ss. 303 and 102 of the Ceylon Penal Code of abetting the 
commission of.the offence, and thereby causing the same, 
and was sentenced to rigorous imprisonment for the term of 
eighteen months. l 

Hallett, K. C., L. M. D. de Silva (K.C. Ceylon), and 
Steppen Chapman for petitioners. f : 


Kenelm Preedy for respondent. 
The Judgment of their Lordships was delivered by 


Viscount Hartsuam, L. C.—This a case which has given 
their Lordships considerable trouble. The prosecution was 
against the first accused for performing an illegal operation, 
and against the second accused for abetting him in that crime. 

At the trial the learned Judge gave a direction to the 
jury, to which exception has been taken by Mr. de Silva in a 
very clear and helpful argument, and in which the learned 
Judge explained to the jury his view as to the burden of proof 
based upon his construction of S. 106 of Ordinance No. 14 of 
1895 in the Ceylon Code. That section enacts that when any, 
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fact is especially within the knowledge of any person, the 
burden of proving that fact is upon him. With reference to 
that section the learned Judge told the jury that: 


“There is a section of the Evidence Ordinance which, I think, is really 
the basis of circumstantial evidence so far as it occurs in Ceylon; that section 
says when any fact is especially within the knowledge of any person, the 
burden of proving that fact is upon him. Miss May’—that is the person 
upon whom the operation was alleged to have been performed—“ was un- 
conscious and what took place in that. room that three-quarters of an hour 
that she was under chloroform isa fact specially within the knowledge of 
these two accused who were there. The burden of proving that fact, the 
law says is upon them, namely, that no criminal operation took place, but 
that what took place was this speculum examination.” 


Their Lordships are of opinion that that direction does 
not correctly state the law. It is not the law of Ceylon that 
the burden is cast upon an accused person of proving that no 
crime has been committed. The jury might well have thought 
from the passage just quoted that that was in fact a burden 
which the accused person had to discharge. 


The summing up goes on to explain the presumption of 
innocence in favour of accused persons, but it again reiterates 
that the burden of proving that no criminal operation took 
place is on the two accused who were there. 


If their Lordships thought that the refusal of leave to 
appeal in this case could be construed as an acceptance of that 
doctrine, they would be very slow to reject the petition which 
has been brought before them. But, in fact, the circumstances 
of the case have been explained to their Lordships, and they 
are satisfied that on the facts that were explained here, there 
were circumstances pointing irresistibly to the guilt of the 
accused quite independently of this direction. 


It has been repeatedly stated in a series of authorities that 
their Lordships do not sit as a Court of Criminal Appeal; that 
the mere fact that there has been some mistake of law does 
does not afford sufficient ground of itself for granting special 
leave to appeal. Lord Sumner in a well known passage in the 
case of Ibraham v. The King! pointed out that? “misdirection 
as such, even irregularity as such, will not suffice. There must 
be something which, in the particular case, deprives the accused 
of the substance of fair trial, and the protection of the law, or 
which, in general, tends to divert the due and orderly administra- 
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tion of the law into a new course which may be drawn into an 
evil precedent in future.” 

The latter danger, it is hoped, is sufficiently guarded 
against by the observations which their Lordships have thought 
it right to make. It has been suggested by Mr. de Silva that 
the judgment in the recent case of Lawrence v. The King! in 
some way modified or altered that statement of the law. 
Lawrence v. The King} is a case in which the actual decision 
was plainly within the authority of previous cases, because 
their Lordships held that sentences had been pronounced which 
were outside the power of the tribunal which purported to 
to pronounce them. It may be that the precise language of 
the judgment may have to be considered on a more suitable 
occasion. It is sufficient to say that the judgment then 
pronounced did not purport to depart in any way from the 
well settled principles which have been laid down in previous 
authorities and cannot be allowed to be construed so as to 
depart from those principles. 

In all the circumstances of this case their Lordships do 
not feel justified in humbly advising His Majesty to grant 
special leave to appeal, because they are satisfied that there 
has been no such substantial injustice, no such deprivation 
of the substance of fair trial, as the cases show to be necessary, 
in order to justify the granting of suchleave. At the same 
time, their Lordships want to make it clear that that refusal 
does not imply an endorsement of some of the language of the 
summing-up, language which, perhaps, would not seem quite 
so unfavourable to the accused if it is taken as a whole and 
not divorced from the context in which it appears. But, as 
stated in the passages to which attention has been called, the 
statement of the law is incorrect, and nothing that has 
happened on this petition must be understood as affording 
any approval of its language. 

Their Lordships will accordingly humbly advise His 
Majesty that the petition be refused. 

Solicitors for petitioners: Freeman & Cooke. 

Solicitors for respondent: Burchells. 

S. P. K. Leave to appeal refused. 


S. V. V. —— 


panad 


1. (1933) A.C. 699. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PREsSENT:—MR. Justice Kina. 
The South Indian Railway 


Co., Ltd. .. Appellant* (Defendant) 
U. 
Krishnaswami Naidu and 
Brothers .. Respondent (Plaintiff). 


Railways Act (IX of 1890), S.80—Goods consigned at Mysore—W eight 
taken—Difference in weight and loss caused io consignee at the station of 
destination in British India—Refusal to take delivery by consignee—Sale of 
goods by Railway—Suit by consignee against the South Indian Railway for 
value of goods and damages for loss of profits—The Mysore Railway was the 
proper party to be sued, as with them coniract was entered into-—Conduct of 
consignee unreasonable. 

Where goods were sent from Mysore to Palghat by the Railway after 
being weighed and found to be 181 Maunds and 32 Seers but were found to 
be 171 Maunds and 1 seer at Erode Station, and at Palghat station when the 
consignee came to take delivery he found traces on the bags of tampering 
with the goods and asked therefore the goods-clerk to weigh them again and 
the clerk answered they had been reweighed already and found to weigh 164 
Maunds and 27 Seers, whereupon the consignee refused to take delivery 
unless he was provided with a memorandum of the weight and condition of 
the goods by the clerk, which the Railway Official refused to do, and so later 
on after the goods were sold by the South Indian Railway, the consignee 
sued them for the value of, the consignment and damages for loss of 
profits, 

Held, that any liability in respect of those goods should arise from 
breach of contract and if that were so, S. 80 of the Railways Act itself would 
support the view that it was only the Mysore Railway to whom goods were 
originally entrusted under the contract, which could be sued. : 

Chunni Lal v. The Nizam’s Guaranteed State Railway Company Ltd., 
(1906) I.L.R. 29 All. 228 and Kokammal v. Great Indian Peninsular Railway, 
(1912) 11 A.L.J. 775 (N.) relied on. f 

(2) Even if South Indian Railway Company were otherwise liable, they 
were not guilty of any breach of duty because from the evidence it was not 
made out that the consignee’s conduct was reasonable. 


Appeal against the Decree of the Court of the Subordinate 
Judge of South Malabar at Palghat in Appeal suit No. 20 of 
1931 (A. S. No. 61 of 1931 District Court, Calicut) preferred 
against the Decree of the Court of the Principal District 
Munsif of Palghat in Original Suit No. 215 of 1930. 

S. S. Ramachandra Aiyar for Appellant. 

K. V. Ramaseshan for Respondent. 

The Court delivered the following 

JupcmMent.—This appeal relates to a consignment of till 
seeds sent from Mysore to Palghat in 101 bags. The weight 
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of the consignment was recorded on the railway pass as 181 
maunds 32 seers, and was found at Erode to be 171 maunds 1 
seer. It arrived at Palghat on 8th March, 1930 and Respon- 
dent, the consignee, on examining the bags found what he 
considered to be traces of their having been tampered with en 
route. He asked for the bags to be re-weighed, whereupon 
the goods clerk informed him that they had been re-weighed 
already, and that the result was 164 maunds 27 seers. He 
thereupon refused to take delivery unless he were given by the 
clerk a memorandum of the weight and condition of the bags. 
The clerk refused to accede to this request, and after some 
correspondence with the Railway Officials the consignee 
persisted in his refusal to take delivery and the consignment 
was sold by the railway. The consignee then. sued the South 
Indian Railway Company for the value of the consignment 
and damages for loss of profits. His claim was dismissed by 
the first Court and a decree was given only for the sale 
proceeds less the expenses incurred by the Railway Company 
in storing the goods and conducting the sale. On appeal the 
Principal Subordinate Judge of Palghat decreed Plaintiffs 
claim for damages and the full value of the consignment as 
paid to the consignor. This is a Second Appeal by the Railway 
Company. l 
There are two grounds, it seems to me, upon which this 
appeal myst be allowed. In the first place the respondent has 
misconceived his remedy. His contract was with the Mysore 
Railway, and unless S. 80 of the Railways Act is applicable, it 
is the Mysore Railway alone which he can sue. The learned 
Subordinate : Judge holds that the refusal of the Railway 
Company to deliver the goods on respondent’s terms at 
Palghat can be construed as ‘loss’ within the meaning of 
S. 80. I entirely fail to see how that can be so. He also holds 
that the action of the South Indian Railway Company is a 
tort and not necessarily a breach of contract. I am again 
unable to agree with him. Any liability in respect of these 
goods must in my opinion arise from breach of contract, and 
if that is so, S. 80 of the Act itself and two Allahabad 
decisions Chunni Lal v. The Nizam’s Guaranteed State Railway 
Company Ltd.,1 and Kokamel v. Great Indian Peninsular 
Railway? are clear authority for the position that it is only the 





1. (1906) T.L.R. 29 All. 228 (F.B.). 2. (1912) 11 A,L.J. 775 note. 
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company to whom goods were consigned under the contract 
which can be sued. 

And even if the South Indian Railway Company were 
otherwise liable, it does not appear to me that they have been 
guilty of any breach of duty. The law on this subject has 
been considered and laid down in Bhullan Mal v. The Secretary 
of State.1 It is there held that in delivering goods a Railway 
Company is bound to comply with the reasonable directions of 
the consignee. The learned Subordinate Judge holds in the 
present case that all the consignee wanted was some slip of 
paper containing the actual weight found at Palghat. This 
appears to me to be in itself a reasonable request, though I am 
doubtful whether even without such a memorandum the 
consignee would have been justified in refusing to take delivery 
when he knew, as he says he knew on the 10th, and when he 
could have easily ascertained on the eighth itself, that a record 
of the weight as 164 maunds had been made in the Railway’s 
books. But the learned Subordinate Judge I should say is in 
error in holding that this is all that respondent wanted. It is 
clear, from para 3 of the plaint, from para 2 of his memoran- 
dum of appeal in the Subordinate Judge’s Court, and from 
passages in his evidence that respondent also insisted upon a 
record also being made and handed to him of the condition of 
the bags, and this, of course, means when analysed, that 
unless the clerks remarks agreed with respondent’s own 
opinion of the condition of the bags, he would still have 
refused delivery. It seems to me that this cannot be construed 
as a reasonable request, and that, on the authority of Kokamal 
v. Great Indian Peninsular Railway? which in this respect is not 
shaken by Bhullan Mal v. The Secretary of State,1 the clerk 
was right in refusing it. The appeal must therefore be allowed, 
and the decree of the District Munsif restored with costs 
payable throughout to the appellant. 

(Leave to appeal refused). 


K. C. Appeai allowed. 


Donroe 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT:—MR. Justice VENKATASUBBA Rao AND MR. 
JUSTICE CORNISH. 

Megraj Iswaradas .. Appellant* (in A.A.O. No. 256 

of 1934) and Petitioner in 

C. R. P. No. 898 of 1933 


(Petitioner) 
v. 
The Corporation of Madras .. Respondent (in both Respon- 
dent). 


Civil Procedure Code (V of 1908), Ss. 63 and 73—Several decrees passed 
against same person by High Court on its Original Side—Execution proceed- 
ings m Sub-Court and District Court in mofussil —Property sold and purchased 
by decree-hoider—A pplication to other Court by rival decree-holder to call in 
sale proceeds—Maintainability—Right to rateable distribution—Remedy of 
purchaser in prior execution proceeding. 

The decrees in favour of the respondent and the decree in favour of the 
appellant were all passed against the same person by the High Court on its 
Original Side. The decrees in favour of the respondent were sent to the 
Sub-Court Chingleput and the decree in favour of the appellant was sent to 
the District Court Chingleput, for execution. In execution of the respon- 
dent’s decrees certain properties of the judgment-debtor were attached by the 
Sub-Court in January, 1932, and the sale was held in September, 1932. The 
decree-holder obtained leave to bid and was allowed to set-off the purchase 
price against the decree amount, and as the amount due exceeded the amount 
of the bid the decree-holder purchaser did not have to bring any sum into 
Court. In the meantime the appellant, the other decree-holder, got the same 
properties attached in November, 193I, in the District Court and an order 
was made fixing 19th October, 1932, as the date of sale. It appeared that till 
then each decree-holder had acted in ignorance of the proceedings taken by 
the other. The appellant, after he became aware of the sale that had already 
been effected, applied to the District Court under S 63, Civil Procedure Code, 
to call for the proceeds of the sale from the Sub-Court and distribute them 
rateably. 


Held, that the application for rateable distribution was sustainable under 
S. 73 read with S. 63, Civil Procedure Code. The words “ of more Courts 
than one” in S. 63 should be read as qualifying the word ‘’attachment” and 
not the word “ decree” therein. 

Narasimhachariar v. Krishnamachariar, (1914) 26 M.L.J. 406, Murugappa 
Chettiar v. Ramasami Chettiar. (1935) I.L.R. 59 Mad. 342 and Dhirendra Rao 
Krishna Rao v. Virbhadrappa, (1934) I.L.R. 59 Bom. 310, referred to. 

Held further, that the proper procedure under the circumstances was to 
direct the purchaser to make his choice either to have a re-sale or to pay into 
Court so much of the price as may become due on distribution to the 
appellant, the rival decree-holder. 

Madden v. Chappani, (1887) I.L.R. 11 Mad. 356, relied on. 





* A.A. O. No. 256 of 1934 and 9th April, 1936: 
C. R. P. No. 898 of 1933. : 
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Appeal against the order of the Court of the Subordinate 
Judge of Chingleput dated 7th October, 1933 and made in 
M. P. No. 640 of 1933. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Chingleput 
dated 7th October, 1933 and made in M. P. No. 640 of 1933. 

K. S. Krishnaswami Aiyangar, N. Srinivasa Aiyangar and 
K. Gopalaswami for appellant. 


T. M. Krishnaswami Aiyar and S. Rajamanikkam for 
respondent. 


The judgment of the Court was delivered by 

Venkatasubba Rao, J—This appeal raises a point not 
covered by authority; before dealing with it, we shall first 
dispose of certain other matters which have been argued. 

The first question to be decided is this. S. 73, Civil 
Procedure Code, provides that those decree-holders alone are 
entitled to rateable distribution who have applied for execution 
to the Court by which the assets are held. Mr.T. M. Krishna- 
swami Aiyar’s contention is in effect, that this is a self-contained 
rule and is not to be read as controlled by or being subject to, the 
provision embodied in S. 63. .To accept this contention would 
be to defeat and render nugatory the last-mentioned section. 
S. 63 must be treated as constituting an exceptian to S. 73 
in this respect. Although the decree-holder claiming rateable 
distribution should ordinarily, as prescribed by. S. 73, have 
applied for execution to the Court by which the assets are 
held, S. 63, recognizing an exception, lays down when and to 
what extent this rule may be departed from. Where, as is 
stated in S. 63, the property is under attachment in execution 
of decrees of more Courts than one, if the other conditions 
specified in S. 73 are fulfilled, the right to rateable distribution 
arises. By adopting this construction alone, we can give full 
effect to both the sections mentioned. In Narasimhachariar v. 
Krishnamachariar? the facts are thus stated in the judgment of 
Wallis, J., as he then was, 


“In the present case a debt due to the judgment-debtor by the Public 
Works Department and attached in execution of several decrees against the 
judgment-debtor in several Courts has been paid into this Court under S. 63 
and O. 21, r. 36 Civil Procedure Code by the Executive Engineer who has at 

EE A ee ee 
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the same time forwarded a list of the attachments served on him up to that 
time, one of which was prior in date to the attachment by this Court. The 
case then came before me sitting alone, when the prior attaching creditor 
who has not transferred his decree to this Court, claimed to be paid in 
priority to the decree-holder in this Court, or at least to be entitled to rate- 
able distribution; and in view of the importance of the question and the 
conflict of decisions: I directed the case to be posted before a Bench and 
notice to be served upon all the creditors mentioned by the Executive 
Engineer as having attached before payment into this Court; and they have 
now appeared and preferred their claim to rateable distribution”. 


It was held by Wallis and Bakewell, JJ., that the decree- 
holders in the other Courts were entitled to rateable distri- 
bution. It will be seen that the Court which held the assets 
was the High Court; nevertheless all the creditors, who had 
attached the debt in the several Courts, were held entitled. 
There, the Court that held the assets was a Court of higher 
grade; but the position may be reversed for, that would make 
no difference in principle. 

Then, the effect of clause (2) of S. 63 has to be 
considered. That clause provides: 


“Nothing in the section shall be deemed to invalidate any proceeding 
taken by a Court executing one of such decrees”. 


Does this merely prevent the sale from being invalid, or 
does it have the further effect of taking away the right of the 
rival decree-holders to rateable distribution? As to the effect 
of S. 285 of the Code of 1882 there was a conflict of opinion. 
Where a sale was held, for instance, by a Court of lower 
grade whén it ought to have been held by a Court of higher 
grade, the view taken by the Calcuita, Bombay and Madras 
Courts was, that the rule being one of procedure, the sale was 
not invalid; but, according to the Allahabad decisions, the sale 
was absolutely null and void, as one made without jurisdiction. 
It was on account of this conflict, that sub-S. (2) was 
introduced by the Code of 1908, and it gives effect to the view 
taken by the Calcutta, Bombay and Madras Courts (see 
Mulla’s Code of Civil Procedure, 10th Edition (1934, p. 229). 
That being so, it is no longer possible to maintain that the sale 
by one of the executing Courts is null and void; it is incum- 
bent on the Court of the higher grade to accept the sale and 
to call for the proceeds for the purpose of distributing them 
rateably amongst all the decree-holders. A contrary view 


- would lead to the negation of the very rights intended to be 


preserved and of the very powers which sub-S. (1) confers on 
the Court of the higher grade, In this connection another 
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question arises, namely, whether the fact that the decree-holder 
purchased the property with the leave of the Court that held 
the sale and was allowed to set-off the purchase price against 
the decree amount, ousts the power conferred by S. 63 on the 
Court of the higher grade, to call for the proceeds and rateably 
distribute them. In Murugappa Chettiar v. Ramasami 
Chettiar!, where the question was not complicated by there 
being more than one Court, it was pointed out that as the 
purchaser’s right under O. 21, r. 72 is subject to the provisions 
of S. 73, his right to set-off is controlled by that section in 
this way, namely, that he is bound to bring into Court such 
sums as may be found due to those decree-holders whose 
applications for execution were pending on the date of the 
sale; the reason jor fixing the date of the sale, as the material 
date being, that where there has been a set-off, the assets must 
be deemed to have been realised Co-instanti the sale is made. 
The fact that execution may be pending in more than one 
Court under S. 63 can make no difference and the principle of 
that decision holds good. Now turning to S. 63 (2), if the 
decree-holder purchaser is called upon to bring back, the 


proceeds (as in our opinion he should be), what is the | 


‘proceeding’ that can be said to be thereby invalidated? As 
already stated, the purchase by the decree-holder does not 
confer upon him an unqualified right, but is subject to the 
terms of S. 73; in other words, as Mr. N.’ Srinivasa Aiyangar 
for the appellant rightly contends, the very order of the Court. 
that is, the ‘Proceeding’ did cast upon the decree-holder the 
duty to bring back any part of the proceeds when so required. 
Our view receives support from Dhirendrarao Krishna Rao 
v. Virbhadrappa? where the effect of S. 63 (2) has been 
fully dealt with. 

It now remains to consider the point to which we adverted 
at the outset. For making that point clear, we must set 
out briefly the facts of the present case. The decrees in 
favour of the respondent (The Madras Corporation) were 
passed by the High Court on its Original Side; so was the decree 
in favour of the appellant. The former decrees were sent to 
the Sub-Court, Chingleput, for execution; the latter to the 
District Court, Chingleput. In pursuance of the respondent’s 
decrees, the properties were attached by the Sub-Court in 


1. (1935) I.L.R. 59 Mad. 342. 2. (1934) I.L.R. 59 Bom. 310, 
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January, 1932, and the sale was held on the 28th September, 
1932. The Corporation obtained leave to bid and was allowed 
to set-off the purchase price against the decree amount. As the 
amount due to it exceeded the amount of its bid, it did not have 
to bring any sum into Court. In the meantime, the appellant, 
another decree-holder, got the same properties attached in 
November, 1931, in the District Court. An order was made fixing 
19th October, 1932, as the date of sale. We may take it that 
so far each decree-holder acted in ignorance of the proceedings 
taken by the other. The appellant, now becoming aware of the 
sale that had already been effected, applied to the District Court 
under S. 63 to call for the proceeds of the sale from the Sub- 
Court and distribute them rateably. The difficulty arises thus. 
The decrees passed here are not decrees “of more Courts 
than one” ; they were all passed, as we have just said, by one 
and the same Court, namely, the High Court, Madras. That 
being so, does S. 63 apply? In our opinion it does. There 
are two modes of arriving at this result: first, by reading the 
words “of more Courts than one” in S. 63 as qualifying the 
word ‘attachment’ and not the word ‘decrees’ ; secondly by 
calling in aid S. 42 which says that the Court executing the 
decree sent to it shall have the same powers in executing such 
decree as if it had been passed by itself. 


We are prepared to rest our judgment upon the first of 
these grotinds. The object of S. 63 is to deal with several 
attachments, no matter whether the decrees passed are, by the ` 
same Court, or by different Courts. By which Court the 
decrees have been passed, isan immaterial detail—the emphasis is 
upon the word ‘attachment’ and not upon the word ‘ decrees’. 
In other words, the phrase “ in execution of decrees ” is expla- 
natory of the word ‘attachment’ and may well have been left 
out without affecting the sense. The words “by more Courts” 
in the place of “ of more Courts” would have made the meaning 
plain and put the matter beyond doubt. 

The question then is, what is the proper order to make? 
As held in Madden v. Chappani| the purchaser must be allowed 
to make his choice; either he may elect to have a re-sale or to 
pay into Court so much of the price as may become due on 
rateble distribution to the rival decree-holder, the appellant. 





1. (1887) I.L.R. 11 Mad. 356, 
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The Lower Court’s order is reversed and the appeal is 


allowed with costs; the advocate’s fee is fixed at Rs. 75. 


For the purpose of enabling the Corporation to elect, post 
one week from reopening of the High Court after the summer 
recess. There will be no order in the Civil Revision Petition. 


BeV. V, —— . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice WADSWORTH. 
Banakar Basappa alias Dodda Basappa 


and another .. Appellants* (Peti- 
tioners ) 
v. ; 
Hansaji Gulabchand Firm .. Respondents ( Respon- 


dents in both). 


Provincial Insolvency Act (V of 1920), S.75 (3)—Civil Procedure Code 
(F of 1908) O. 9, r. 13—Order of adjudication passed ex parte in appeal— 
Abplication to set aside—Order refusing to set aside—If appealable to High 
Court—Alienee from debtor—Party respondeni—If can apply io set aside the 
order—Denial of service of notice~Affidavit of service by process server—- 
If sufficient. 


An appeal lies to the High Court against an order of the District Court 
refusing to set aside an ex parte order of adjudication passed by him in 
appeal against the order of a Subordinate Judge declining to adjudicate. It 
is itself not an order in appeal though passed in the exercise of the appellate 
jurisdiction and further as a proceeding under O. 9. r. 13, Civit Procedure 
Code to set aside an ex parte decree in appeal, itis not a proceeding in the 
appeal, the appeal itself having terminated. 

An alienee from the debtor who has been made a party to the petition to 
adjudicate the debtor an insolvent, the alienation in his favour being im- 
pugned, is entitled to apply to set aside the ex parte order of adjudication by 
which he is adversely affected. 


Though an affidavit of process-server is admissible in evidence and in the 
absence of contest may be sufficient evidence of the regularity of proceedings 
relating to service of notice, yet when the parties concerned deny the fact of 
service, it is desirable that the process-server should be examined to give the 
party that denies service an opportunity to cross-examination. 


_ Appeal against the petition to revise the order of the 
District Court of Bellary dated the 16th day of October, 1933 
and made in I.A. No. 438 of 1933 in C. M. A. No. 15 of 1933 
preferred against the order dated 31st January, 1933 and and 





= C. M. A. No. 321 of 1934 17th December, 1935, 
and C. R. P. No. 1106 of 1934, 
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made in I. P. No. 58 of 1932 on the file of the Court of the 
Temporary Subordinate Judge of Bellary. 


V. S. Narasimhachar for appellants. 
A. Gopalacharlu for respondents. 
The Court delivered the following 


JupcmMENT.—The appellants in the Civil Miscellaneous 
Appeal who are'the petitioners in the Civil Revision Petition 
attack an order refusing to set aside another order adjudicat- 
ing the first appellant as an insolvent, the second appellant 
being one of the alienees in whose favour the alienations 
challenged in the insolvency are made. The adjudication was 
made by the learned District Judge in appeal reversing an order 
of the Subordinate Judge who dismissed the petition. 


It is argued that no appeal lies from an order under O. 9, 

r. 13, Civil Procedure Code, read with S. 75 of the Provincial 
Insolvency Act, on the ground that the order now under 
appeal is really itself an appellate order of the District Judge. 
It seems to me that this contention is not tenable. Sub-S. 3 
of S. 75 of the Provincial Insolvency Act reads: 
“ Any such person aggrieved by any other order made bya District 


Court otherwise than in appeal from an order made by a Subordinate Court 
may appeal to the High Court by leave of the District Court or of the 


High Court”. 

It may possibly have been the intention underlying this 
provision that it should apply only to orders of the District 
Court in the exercise of its original jurisdiction, but that is 
not what the section says. I do not think it can be contended 
that the order refusing to set aside an ex parte order in appeal 
is itself an order in appeal, though it might be contended that 
it is an order passed in the exercise of the appellate jurisdic- 
tion of the District Court. I have been referred to two 
decisions Venkata Narasimha Rao v. Suryanarayana! and 
Salar Beg Saheb v. Karumanchi Kotayya? to the effect 
that a proceeding under O. 9, r. 13 is not a proceeding 
in the suit but quite independent of the suit, the suit itself 
having been disposed of. On the analogy of these rulings 
it must be held that a proceeding under O. 9, r. 13 to 
set aside an ex parte decree in appeal is not a proceeding in 


a a a a 
1. (1925) 50 M.L.J. 75. 2.. (1925) 23.L.W. 538, 
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the appeal, the appeal itself having terminated. I therefore 
hold that an appeal does lie. 

On the merits it appears that only one notice was sent to 
the appellants of the proceedings before the District Court. 
This notice purports to have been affixed to their houses on 
information that they were absent-in various places. There is 
a discrepancy between the information as embodied in the 
affidavit sworn before the deputy nazir and as embodied in the 
return itself. This discrepancy may be due to no more than 
carelessness. A more serious contention is that whereas the 
appellants swear in an affidavit that they had not been absent at 
the places alleged and on the date alleged and that there had 
been no proper affixture, there was no evidence contra other 
than the written affidavit of the process server sworn before the 
deputy nazir. No doubt that affidavit is admissible in evidence 
and in the absence of contest it would normally be considered 
sufficient evidence of the regularity of the proceedings. But 
when the parties concerned deny the fact of service it is in my 
opinion desirable that at any rate the process server who pur- 
ports to have served the notice should be put into the witness 
box and that those who deny service should have been given an 
opportunity of cross-examination. It is also pointed out that 
the learned District Judge has not himself or by deputy made 
any declaration that service was sufficient. It does not seem 
prima facie likely that the present appellants would have wil- 
fully absented themselves. It is true that the first appellant 
allowed the petition to proceed er parte in the original Court, 
but the petition for his adjudication having been dismissed 
there was a prima facie likelihood that he would have tried to 
retain the position which had resulted from the dismissal of the 
petition. The learned District Judge refused to go into the 
application of the second appellant the alienee. Iam not sure 
that this was a correct procedure, for the alienee having been 
made a party to the insolvency petition which attacked his 
alienation, it was at least arguable that the decision in that 
matter would operate ex parte against him. In such circum- 
stances though he might have a right of appeal, the matter 
coming under S. 4 of the Provincial Insolvency Act, I see no 
reason to deny him the right of application to set aside the 
ex parie order by which hehad been adversely affected. 


Since the allegation that’ the appellants had notice depends 
entirely on a’single return unsupported by oral evidence and 
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gaining very little support from circumstantial evidence, I am 
of opinion that the learned District Judge would have been 
well advised to have set aside the ex parte order and given the 
appellants an opportunity of stating their case. 


In the result therefore the appeal is allowed and the ev 
parte order is set aside and the District Judge is directed to 
restore the appeal to his file and dispose of it on its merits. 
The respondents will pay the costsof the appellants here and 
in the court below. 


No orders are necessary on the connected Civil Revision 
Petition. 


S. V. V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mr. Justice VENKATASUBRA Rao AnD MR. 
Justice CORNISH. 
R. T. Kesavuloo .. Appellant* (Second Respon- 
' dent, second J. D.) 
v. 
The Offcial Receiver, West 
Tanjore and another .. Respondents (Petitioner and 
first Respondent first J. 
D.). 
Limitation Act (IX of 1908 as amended) Sch. I Art. 182 (2) and (5)— 
“Final order’—Meaning—Execution petition filed by decree-holder—Return 


for satisfying certain conditions—Failure to re-present—Order of return 
whether final—Fresh starting point of limitation. 


The words “final order” in Art. 182 (5) of the Limitation Act as amen- 
ded imply that the proceeding has terminated so far as the Court passing it is. 
concerned. When an order is made returning an execution petition for satis- 
fying certain conditions it contemplates a final order to be passed at a subse- 
quent stage when the defects are remedied and the petition is re-presented, 
and the order of return cannot be regarded as “final” within the meaning of 
Cl. (2) of Art. 182. If in sucha case the decree-holder fails to re-present 
the execution petition the order of return does not furnish a fresh starting 
point of limitation. 

Butuk Nath v. Munni Dei, (1914) 27 M.L.J. 1: L.R. 41 LA. 104: LL.R. 36 
All, 284 (P.C.), Abdul Majid v. Jawahir Lal, (1914) 27 M.L.J. 17: I.L.R. 36 
All 350 (P.C.), Abdul Kadir v. Sami Pandia, (1920) 39 M.L.J. 431; IL.R 
43 Mad. 835, Sachindra Nah Roy v. Maharaj Bahadur Singh, (1921) LLR: 
49 Cal. 203: L. R. 48 I.A. 335: (P'C.), Khan Sahib Abdulla Ashghar v, 
Ganesh Das, (1932) 64 M.L.J. 421: L.R. 60 I.A. 83: LL.R. 60 Cal. 662 (P.C.) 


Khan Bahadur Maulvi Khalilur Rahman v. The Collector of Etah, (1933) 66 





* A A. O. No. 488 of 1934. Ist April, 1936. 


LXXI) THE MADRAS LAW JOURNAL REPORTS. 337, 


M.L.J. 79 : LL.R. 55 All. 993: L.R. 61 I.A. 62(P.C.) and Kadiresan v. Maung 
San Ya, A.I.R. 1933 Rang. 87 referred to. 


Unreported judgment of Pandrang Row, J. in C. M. S. A. No. 173 of 1932 
dissented from. 


Appeal against the order of the Court of üe Subordinate 
Judge of Nilgiris, Ootacamund dated 13th October, 1934 and 
made in E. P. R. No. 132 of 1934 in O. S. No. 170 of 1921. 


M. Appa Rao for appellant 
K. S. Desikan for respondent. 
The Judgment of the Court was delivered by 


Venkatasubba Rao, J.—This is an appeal from an order 


allowing execution. The execution petition with which we are 
concerned, was filed on 15th January, 1934. The question is 


whether or not it was barred by limitation. The judgment- . 
debtor attacks the view of the lower Court that it was filed in } 


time. 


The decree was passed on 24th January, 1922 and nine” 


execution petitions preceded the present petition. The petitions 
and the orders made thereon are given below : 


1. E.P. Filed on 1—2—1922 Order’D/23—2—1922 
i f “Batta not paid. Dismissed”.- 
2. E.P. Filed on 3—3—1922 . Order D/11—3—1922 
praying for the “Transfer”. 
transfer of the ; l 
decree to the 3 
Madras Small 
Cause Court. . 
3. E. P. Dated 29—4—1924. Order D/30—4—1924 


“Returned” (for satisfying cer- 
, f tain conditions). 
4, E.P. Filed on 24—10—1924. Order D/30—10—-1924 
: “Returned” (for satisfying cer- 
tain conditions). 


5. E. P. Filed on 8—4~1926. Order dated 12—4—1926 


“Returned” for satisfying cer- ' 


tain conditions). 


6. E. P. Filed on 3—9—1926. Order D/7—9—1926 
“Returned” (for satisfying cer- 
tain conditions). 


i 7. E.P. Filed on 25—3—1927. E Order D/8—4—1927 


“Returned” (for satisfying cer- . 


tain conditions). 


8. E.P. Filed on 27—7—1929. Order D/9—8—1929 
-“Returned” (for satisfying i cer- 
tain conditions), 
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9. E.P. Filed on 6—3—1931. Order D/27—6—1931 
“Returned” (for satisfying cer- 
tain conditions). 
The present application (the tenth) was, as already stated, 


filed on 15th January, 1934. 


Under Cl. (5) of Art. 182 of the Limitation Act (Act IX 
of 1908) as amended by Act IX of 1927, the limitation runs, 
from the date of the final order, passed on an application made 
in accordance with law, to the proper Court for execution, or, 
to take some step-in-aid of execution, of the decree. The pre- 
sent Cl. (5) was substituted by Act IX of 1927 for Cls. (5) and 
(6) of the Act of 1908. Under Cl. (5) as it stood, the statute 
ran from the date of applying for execution etc., but under 
the amended clause the terminus a quo is the date of the final 
order. Cl. (6) in the Act of 1908, which referred to cases 
where notice was issued to the judgment-debtor, has been 
altogether omitted. The question that is to be decided is, 
what is the meaning of the expression “Final order” as it 
occurs in the amended clause? 


We may state at the outset that of the nine petitions, 
excepting the first two the rest were returned, as shown above, 
for some defect or other to be remedied, but none of them was 
re-presented to the Court. If the clause had not been amended, 
the date of any of these petitions might furnish the starting 
point, as it.seems to be settled law, that failure to re-present a 
petition does not affect the rule that the statute runs from the 
filing of the petition (Narayanaswami Naidu v. Gantayyat 
Kamakshi Ammal v. Piichu Aiyar2? Seshayya v. Venkata- 
subbiahs Gopisetti Narayanaswami v. Muthyala Venkata- 
ratnam4 and Thirupathi Ayyangar v. Yegnammal5). As the 
clause now stands, the question is, what is the final order in 
the case from which the time runs? For the decree-holder, it 
is contended that the order on each petition returning it for 
amendment, amounts to a final order. If that contention is 
right, the present petition would be in time, filed as it was on 
15th January, 1934, that is, within three years from 27th June, 
1931, the date of the order on the ninth petition; similarly, 
petitions 4 to 9 would also be in time. The decree-holder has 
eee ee ee re eee 


1. (1915) M.W.N. 865. 2. (1916) 31 M.L.J. 561. 
3. (1915) 28 M.L.J. 494: 2 L.W. 540. 4, (1915) 2 L.W. 1207. 
5. (1932) 38 L.W. 224, 
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had to contend to sustain this position, that the expression “‘the 
final order” means ‘the last order in point of time’. We are 
not prepared to agree with this contention. The word “final” 
occurs not only in Cl. (5) but alsoin Cls. (2) and (6). The 
meaning of the word “final” in Cl. (2) has had to be consider- 
ed in several cases. In Batuk Nath v. Munni Devi! the question 
arose whether the dismissal for want of prosecution of the 
appeal to his Majesty in Council, was a final decree or made in 
the appeal. The question was answered in the negative and 
the application for execution, having been made more than 
three years after the decree of the High Court, was held barred 
by lapse of time. To the same effect is the decision in Abdul 
Majid v. Jawahir Lal2. There, Lord Moulton observed : 


“The order dismissing the appeal for want of prosecution did not deal 
judicially with the matter of the suit and could in no sense be regarded as an 
order adopting or confirming the decision appealed from. It merely recognised 
authoritatively that the appellant had not complied with the conditions under 
which the appeal was open to him, and that therefore he was inthe same 
position as if he had not appealed at all”. 


Applying this test, when an order is made returning a 
petition, it does not deal judicially with the matter of the 
petition and cannot therefore, be regarded as final. See also 
Sachindra Nath Roy v. Maharaj Bahadur Singhs. 

In Khan Sahib Abdulla Asghar Ali v. Ganesh Das Vigt 
the appellate Court made an order holding that the appeal had 
abated and refusing to set aside the abatement. The question 
arose whether that could be deemed a final order Within the 
meaning of Art. 182 (2). Their Lordships observe, that as the 
order in question was judicially made and had the effect of 
finally disposing of the appeal, it amounted toa final order 
which gave a starting point. Applying the test here laid down, 
when an order is made returning a petition, it contemplates a 
final order to be passed at a subsequent stage, when the defects 
are remedied and the petition is re-presented. 

Again, when an appeal had been wrongly presented and an 
order was made returning it for presentation to the proper 
Court, it was held that such an order was not a final order 
within the meaning of Art. 182 (2) Abdul Kadir v. Samipandia 
Tevar65, 


1. (1914) 27 M.L.J.1: L.R. 41 LA. 104: LL.R. 36 All. 284 (P.C.) 
2. (1914) 27 M.L.J.17 : LL.R. 36 All. 350 (P.C.) 
3. (1921) I.L.R. 49 Cal. 203 at 213 : L.R. 48 I.A. 335 (P.C.). 
4. (1932) 64 M.L.J. 421 : L.R. 60 I.A. 83: I.L.R.60 Cal. 662 (P.C), 
5. (1920) 39 M.L.J. 431: L.L.R. 43 Mad. 835, 
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In the course of their judgment in Khan Bahadur Moulvi 
Khalilur Rahaman Khan v. The Collector of Etahithe Judicial 
Committee, referring to the amendment in question seem to 
regard the result of an application as being synonymous with 
the final order passed upon it. (P. 85). Surely when an order 
is made returning a petition, that does not represent “the result 
of the application”. The order returning a petition is a long 
way off from the ultimate result which alone can properly be 
described as a final order. 


“Final”, when it occurs ina legal enactment, does not 
usually mean “last in point of item”. Even a general 
dictionary like Webster’s explains what “final” as a term used 
in law means. A decision or judgment is final when it ends 
the action or proceeding in the Court that makes it, leaving 
nothing further to be determined or to be done by the Court 
except the administrative execution of the decision or the 
judgment as the case may be (Webster’s Dictionary (1927) 
IX Edn. p. 816) ; In Kadiresan v. Maung San Ya? it has been 
held that an order directing notice on a petition for execution 
would not be final but an order made ona subsequent date 
closing the case would be final. 

As already observed, the amendment in question altered 
the provision in two respects; first, in Cl. (5) «the date of the 
final decree or order” has been substituted for “the date of 
applying’* and secondly, the old Cl. (6) has been totally 
repealed. This has a bearing on the question of the meaning 
of the word ‘final’. There was, under the Act of 1877 
conflict of authority on the question, whether the time ran 
when the Court ordered the notice to issue or when the notice 
was actually issued from the Court. In the Act of 1908 the 
wording was slightly altered and Cl. (6) wasenacted. In 
spite of the change, the phraseology of the new clause was not 
clear enough to remove the doubt that prevailed. (Rustomji’s 
law of Limitation, (1927) IVth Edn. p. 1026). By reason of 
the amending Act of 1927, which has made the final order the 
starting point, the provision in Cl. (6) as it stood, which gave 
rise to the conflict of opinion, became unnecessary and has 
accordingly been removed. (see Mitra on Limitation (1932) 
Vith Edn. Vol. 2, p. 1982). If final” means ‘ast in point of 





1. (1933) 66 M.L.J. 79: L.R. 61 LA. 62: LL.R. 55 All, 993 (P.C.). 
2. AIR, 1933 Rang. 87, 
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time’, the object of the amendment will clearly be frustrated 
as “the date of issue of notice’ may happen to be the final 
order, in the sense, that it is the order last made. This is 
clearly brought out by Kadiresan v. Maung San Yal already 
cited. There the question was‘ whether “ the date of notice ” 
or the date of the order closing the case furnished the starting 
point. In no sense can an order directing notice be regarded 
- final; in the very nature of things it is interlocutory. When a 
Court directs notice to issue, it has in contemplation the 
making of a final order in due course. The words “final order” 
imply that the proceeding has terminated so far as the Court 
passing it is concerned. 

. This view entails no hardship whatsoever upon a diligent 
creditor. If the execution proceeding has ended, the final order 
gives the starting point; if, on the other hand, execution has 
been suspended by no default of the decree-holder, he can, 
treating the petition as a pending one, apply to have it revived, 
without being hindered by any rule of limitation. (Shaikh 
Kamaruddin Ahmad v. Jawahir Lal.2) This case incidentally 
throws light on the question’what constitutes a final order.. 
When it was ordered that “in default of prosecution on the 
part of the decree-holder the record be not sent to the 
Collector’s Court”, the Judicial Committee proceeded upon the 
footing that there was no final order. 

Lastly, a word remains to be said as regards theo called 
policy of the Amending Act. It is urged that the object of 
the amendment was to enlarge the limitation period in the 
interests of the decree-holder. Granting that this is a relevant 
matter, one cannot help noting that the amendment was made 
in consequence of the recommendations of the Civil Justice 
Committee, which had, for their object, the speedy disposal of 
litigation. Take the case in hand.: It shows how frivolous 
applications could have, under the law as it stood, kept alive a 
decree. In the case of seven successive petitions, the decree- 
holder, it is perfectly obvious, had not the slightest desire to 
prosecute them. Were it permissible to speculate, it would not 
be far-fetched to hold, that the object of the amendment was 
to put an end to such frivolous petitions. In some cases 
undoubtedly the amendment benefits the decree-holder; for 








1. ALR. 1933 Rang. 87. os 
2. (1905) 15 M.L.J, 258: LL.R, 27 All. 334: L.R, 32 I.A. 102 (P.C.). 


Kesavuloo 
UV. 
The 
Official 
Receiver, 
West 
Tanjore 
Venkata- 
subba 
Rao, J. 


Kesavuloo 
v. 
The 
Official 
Receiver, 


West 
` Tanjore. 


Venkata- 
subba 
Rao. J. 


Unni 
Muhammad 
v. 
Marak- 
karutti. 


342 THE MADRAS LAW JOURNAL REPORTS. [VvoL. 


instance, where a prior petition is kept pending for a long time 
for no default of his, he unjustly suffers, if the time is to be 
reckoned from the date of the petition and not from the date of 
the final order. But, to say that the decree-holder gets some 
benefit from the amendment is one thing, and it is a wholly 
different thing to say that the object of the amendment is to 
benefit him. 


The decision of Pandrang Row, J., in C. M. S. A. 173 of 
1932, on which the respondent strongly relies, completely sup- 
ports him. But for the reasons already stated, we must, with 
great respect, dissent from the view expressed there. 

We must therefore, holding that the execution petition 
was barred by time, reverse the lower Court’s order and allow 
the appeal with costs, to be paid by the official receiver out of 
the Insolvent’s estate. 

B. V. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. JUSTICE VENKATASUBBA RAO. 


Thottan Veetan Unni Muhammad .. Petitioner* (Defendant 
Appellant.) 





v. 
Malayilthoti Mammatheesa’s son 
Marakkarutti and another .. Respondents (Plain- 
" tiffs) (Respondents.) 


Civil Procedure Code (V of 1908)—Sch. II, paragraphs 10, 20 and 21—Ar- 
bitration—Reference without mtervention of Court—Oral award made un- 
animously—Award subsequently reduced to writing—One arbitrator refusing 
lo sign award—Court whether can give effect to oral award. 

Where the parties referred their dispute to arbitration without the 
intervention of the Court and the arbitrators at first delivered an unanimous 
oral award, but on its being reduced to writing one of them resiled from his 
decision and refused to sign it, and the Court was then called upon to give 
effect to the award, 

Held, that the oral award given by the arbitrators was complete without 
being reduced to writing, and that it was competent for the Court to give 
effect to it. 

Savlappa v. Devchand, (1901) I.L.R. 26 Bom. 132; Ram Bilas v. Birich 
Singh, (1931) I.L.R. 11 Pat. 131, and Tara Prasad v. Raja Singh, A.I.R. 1935 
All. 90 relied on. f 


Amir Bi Bi v. Arokiam, (1917) 34 M.L.J. 184, referred to. 
Har Charan Singh v. Mohan Singh, A.I.R. 1935 Lah. 491, distinguished. 


*C, R. P. No. 849 of 1935. 19th February, 1936 
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Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the Order of the District Court of South 
Malabar at Calicut dated 5th March, 1935 in C. M. A. No. 19 
of 1933 preferred against the decree of the Court of the 
District Munsif of Manjeri dated 16th September, 1931 in O. 
S. No. 234 of 1930. 

P. Govinda Menon for Petitioner. 

D. A. Krishna Variar for Respondents. 

The Court delivered the following 

= Jupcment.—The arbitration in this case was not in a 
pending suit; nor was there an order of reference on an agree- 
ment to refer. The parties had referred the matter to 
arbitration without the intervention of the Court, and the 
award having been made, the respondents applied to the 
District Munsif to give effect to it. Of the three groups of 
clauses of Sch. II, Civil Procedure Code, it is the third there- 
fore that is applicable. 

The petitioner resisted the application on the ground that 
there was a written award on the 7th June, and that one of 


the arbitrators, dissenting from its terms, refused to sign it. 


The contention is, that the submission required that the decision 
should be unanimous and that as one arbitrator- dissented, the 
award was not valid and binding. It is unnecessary to consider 
whether this construction of the submission is right or not. 
What the lower Courts have concurrently found is, that on the 
previous day the arbitrators had delivered an oral unanimous 
award but that on its being reduced to writing on the seventh, 
one of themi resiling from his decision refused to sign it. On 
that finding, the question arises, was there a valid award to 
which effect could be given? 
Whereas paragraph 10 enacts that the arbitrators shall 
sign the award, paragraphs 20 and 21, which alone govern the 
present case, contain no such provision. True, both the last 
mentioned paragraphs refer to the award being filed in Court 
which pre-supposes the existence of a written record; but they 
do not prescribe as a condition of its. validity that the award 
shall be in writing. It is reasonable to hold, having regard to 
the difference in the wording between paragraph 10 on the one 
hand and paragraphs 20 and 21 on the other, that the legislature 
intended to prescribe a different rule in respect of the awards 
governed by the last mentioned paragraphs. The case would 
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have been entirely different if the arbitrators themselves had 
contemplated that there was to be no award unless it had been 


‘reduced to writing, In such a case it is impossible to dissociate 


the decision from the writing; in other words, the award does 
not become complete until it has been reduced to writing and 
has been signed. 

The cases that have been cited at the bar show that this is 
the view that has been consistently taken Ram Bilas Singh v. 
Birich Singhi, Savlappa ý. Devchand? and Tara Prasad v. 
Raja Singh.3 That an award under the general law need not 
necessarily be in writing, has been decided in Amir Bi Bi v. 
Arokiam.4 In my opinion these decisions lay down the correct 
principle and I must uphold the lower Court’s view. Mr. 
Govinda Menon, the petitioner’s learned Counsel, relies upon 
Har Charan Singh v. Mohan Singh.5 But in that case the 
so-called oral award was held to be not complete and the final 
and the only award was what was reduced to writing. That 
being so, that case does not help the petitioner. 

In the result, the Civil Revision Petition fails and is dis- 


_missed with costs. 


B. V. V. Petition dismissed: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l i PRESENT :—MR. Justice PANpDRANG Row. 





Sundararajan Chettiar and others .. Appellants* (Petitioners 
2 to 6.) 
v. 
Sethuramasami Chetty and another .. Respondents (Respon- 
a dents). 


` “Civil Procedure Code (V of 1908), O. 21, r. 2—Claim to restitution 
under S. 144—Uncertified adjustment of—If cannot be recognised by court 
ordering restitution. 

- In execution of a decree moneys were recovered from the defendants. 
On appeal against the decree, the appellate-Court varied the decree reducing 
the amount payable under the decree. The defendants thereupon applied for 
refund of the excess collected from them by the plaintiffs by way of restitu- 
tion and it was pleaded that the claim to restitution was adjusted. The 
adjustment was not however certified. 

° Held, that O. 21, r.2 sub-r. (3) Civil Procedure Code only prevents 
uncertified adjustments of moneys payable under a decree or the adjustment 





A. (1931) LL.R. 11 Pat. 131. 2, (1901) LL.R, 26 Bom. 132. 
- 3. ALR. 1935 All. 90. 4. (1917) 34 ML.J. 183. 
O's, ADR, 1935 Lah. 491. 
> £A.A.A.O. No, 1 of 1935. 6th April, 1936 
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of a decree from being recognised. An adjustment.of-a claim to restitution 
iş not the same as the adjustment of a decree. Though the appellate decree 
gave the right to the defendants to apply for restitution, it cannot’ bé said 
that restitution was granted by that very decree itself. A claim for 
restitution, before it is allowed by the Court of first instance, cannot be re- 
garded as a decree or order of the Court and an adjustment of a claim to 
restitution is not therefore hit by O. 21, r. 2 Civil Procedure Code. 


Appeal against the order of the District Court of Ramnad 

` at Madura dated the 26th day of September 1934 and made in 

A. S. No. 39 of 1934 preferred against the order of the Court 

of the Subordinate Judgeof Ramnad at Madura dated the 20th 

day of December 1933 and made in Execution Petition No. 30 
of 1932 in O. S. No. 36 of 1923. 


K. V. Srinivasa Ayyar for appellants. 


K. Bhashyam Aiyangar and T. R. Srinivasan for respon- 
dents. 


The Court delivered the following 

JUDGMENT.—This is an appeal from the decree of the 
District Judge of Ramnad dated 26th September 1934 setting 
aside on appeal the order of the Subordinate Judge of Ramnad 
at Madura dated 20th December 1933 and remanding the peti- 
tion on which that order was passed, namely Execution 
Petition No. 30 of 1932, to the Subordinate Judge for fresh 
disposal. That was a petition for restitution presented by 
defendants 1 and 2 in O. S. No. 36 of 1923, Against them the 
first plaintiff had obtained a decree for Rs. 3,700 and odd. On 
appeal the amount was reduced by Rs. 2,300 and on account of 
this variance of the 1st Court’s decree made by the appellate 
Court these two defendants applied for restitution of the 
amount collected in excess from them in the course of execution 
_of the Ist Court’s decree. The amount actually claimed in 
restitution was Rs. 3,500 and odd. This application for 
restitution was opposed by the second plaintiff. The first 
plaintiff did not appear to contest the application. The second 
plaintiff’s case was that the first plaintiff alone was solely 
bound to meet the claim for restitution and that he had dis- 
charged that claim by executing a registered Othi deed for 
Rs. 4,100 in favour of defendants 1 and 2 who made that claim 
and that the claim to restitution has been satisfied in this 
‘manner. He also alleged that these two defendants and the 
first plaintiff acting in collusion had instituted this application 
for restitution in order to defraud him, and that he came to 
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know of this only 12 days before he filed his affidavit. The 
Subordinate Judge dismissed the objections of the second 
plaintiff apparently on the ground that the adjustment pleaded 
was one which was made after the decree, and could not be 
looked into because it was not certified. On appeal the 
District Judge was of the contrary opinion and he held that 
the Subordinate Judge was not right in refusing to look into an 
adjustment pleaded by the second plaintiff because what the 
second plaintiff pleaded was that actual fraud had been 
perpetrated against him, and that evidence should have been 
taken by the Subordinate Judge regarding the alleged fraud. 
In this appeal it is contended by the’second plaintiff-respondent 
that the appeal does not lie, being one from an order merely 
remanding the petition for fresh disposal without deciding any 
question relating to execution or satisfaction of a decree within 
the meaning of S. 47 Civil Procedure Code. I do not think it 
is quite necessary to decide this preliminary point because I 
have come to the conclusion that the appeal must fail on the 
merits. I shall therefore assume that the appeal is competent. 
On the merits I have no doubt that the provisions of O. 21, 
r. 2, sub-rule 3 do not apply to the present case. That sub-rule 
prevents the Courts from recognising any uncertified or 
unrecorded adjustment or payment of the kind referred to in 
sub-rule 1. That sub-rule refers only to money payable under 
a decree or the adjustment of a decree. It is not the second 
plaintiff’s case that he has paid any money payable under any 
decree or that any one else has paid any money payable under 
any decree or that any decree has been adjusted. What he 
says is that the claim to restitution which arose after the 
variance of the first Court’s decree by the appellate Court has 
been ad justed. The adjustment of a claim to restitution is not 
the same as the adjustment of a decree; the claim to restitution 
is no doubt based on the appellate Court’s decree, but it is not 
alleged that that decree was adjusted, It is not the second 
plaintiff’s case that that decree was adjusted. That decree no 
doubt gave defendants 1 and 2 the right to apply for restitution 
to the Court of first instance, but it cannot be said that resti- 
tution was granted by that very decree itself so that the amount 
due could be realised by proceeding in execution of that 
decree. No doubt when an order for restitution is made under 


S. 144 Civil Procedure Code such order can be enforced in the 
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manner prescribed for execution of decrees. But a claim for 
restitution, before it is allowed by the Court of first instance 
cannot be regarded as a decree or order of the Court, and an 
adjustment of a claim to restitution does not therefore come 
within the provisions of O. 21, r. 2. I am therefore of opinion 
that this appeal must fail and the order of the District Judge 
appealed fromis right. The appeal is accordingly dismissed 
with costs. 

S.V.V. ; i Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 
Present :—Lorp THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Rajah Kocharlakota Venkata Jagannatha 
Rao Garu, Zamindar of Polavaram .. Appellant* 
v. 
Maharajah Ravu Venkata Kumara Mahi- 
pati Surya Rao Bahadur, Zamindar 
Garu of Pittapur, and others .. Respondents. 


Vendor's lien—Couri sale of properties—No application in time to set 
aside the sale—Compromise between purchaser and defendani—Some of the 
properties sold to be reconveyed by the purchaser for a sum—Confirmation 
by Court of sale of the other properties—Failure to pay the agreed sum— 
Mortgage executed over the properties for the sum—Mortgaga invalid—If 
the compromise transaction is a sale—If Court auction purchaser entitled to a 
vendor's lien—Effect of failure to apply in time to set aside the Court sale— 
Transfer of Property Act, S. 54, 55 (4) (b) and 100—Civil Procedure Code 
O. 34, r. 15. 

In execution of a mortgage decree obtained against the defendant, then a 
minor, and his adoptive mother, the plaintiff brought to sale and himself 
purchased with the leave of the Court, the mortgaged properties on 28th 
October, 1920, No application to set aside the sale was made within the 
statutory period of 30 days. With a view to retain some of the properties so 
sold, the defendant’s mother entered into a compromise with the plaintiff, by 
which the plaintiff agreed to reconvey those properties to the defendant and 
she agreed to pay Rs. 139,986-1-0 for the same. On 29th November, 1920, 
on an application to sanction the compromise, the Court made an order con- 
firming the sale in respect of “all the property sold in auction on 28th 
October, 1920, with the exception of the property set out in the compromise 
petition of 29th November, 1920”. As the mother was unable to find the 
money, she executed, on the minor’s behalf, a mortgage of the properties to 
the plaintiff as a security for the price, with her personal covenant for the 
payment thereof. Ina suit on this mortgage it was found that as the deed 
a. fo ee oS a e E a 
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was not duty attested, it could not operate as a mortgage but the plaintiff 
claimed the same relief by way of his claim for vendor’s lien for unpaid pur- 
chase money. 

Held, that as no application to set aside the sale was made within the 
statutory 30 days, the title of the purchaser became unimpeachable. It was 
to avoid a formal confirmation of the sale to the plaintiff and then sanctioning 
a sale back to the defendant that the Court excluded from the confirmation 
the compromise villages. The transfer of the properties under the compro- 
mise was intended by the parties to be a sale and in substance was a sale, as 
defined in S. 54 of the Transfer of Property Act and under S.55 (4) (b) of 
the Transfer of Property Act the seller was therefore entitled to a 
charge upon the property in the hands of the purchaser for the amount of 
the purchase money and for interest thereon. 

This charge can be enforced by a sale of the property under S. 100 of the 
Transfer of Property Act and under O. 34, r. 15 Civil Procedure Code as in 
the case of a simple mortgage. : 

The plaintiff is not entitled to recover the money from the “general 
assets” of the defendant, as he was a minor at the date of the transaction 
and was not therefore personally responsible for the debt. 

Decree of the High Court (Beasley, C.J. and Curgenven, J.) set aside. 

Consolidated Cross-appeals Nos. 30 of 1932 and 98 of 
1933 from a decree of;the High Court at Madras, dated 
the Ist May, 1930 reported in 60 M.L.J.. 56: LL.R. 54 Mad. 
163 which varied a decree of the Court of the Government 


Agent, East Godavari, dated the 6th July, 1925. 


Dunne K.C. and C. Sidney Smith for appellant. 

L De Gruyther K.C. and P. V. Subba Row for respondent. 

Their Lordship’s Judgment was delivered by 

Sır SmapI Lat.—The circumstances, which led to the 
action giving rise to these consolidated appeals, brought by both 
the parties, may be shortly stated. One Krishna Rao, the late 
Zamindar of Polavaram in the Madras Presidency, borrowed, 
on different dates, from the Maharajah of Pittapur (to be 
described hereinafter as the plaintiff) large sums of money; 
and secured the payment thereof by executing three successive 
mortgages of his estate in favour of the creditor. The last of 
these mortgages was granted on the 22nd October, 1913, as a 
security for a loan of more than three lakhs of rupees; and 
it was on the strength of this mortgage that the plaintiff insti- 
tuted, after the death of the mortgagor, a suit for the recovery 
of the debt, impleading as defendant the mortgagor’s widow. 
She subsequently adopted a minor boy, Jagannatha Rao,.as a 
son to her deceased husband, and the adopted son was then 
added’ as a defendant (to be referred to hereinafter as the 
defendant). The suit resulted in a decree for more than four 
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lakhs of rupees, to be realised by the sale of the mortgaged 
property. The decree-holder brought the property to sale, and 
on the 28th October, 1920, he himself purchased it with the 
leave of the Court for six lakhs of rupees. After deducting 
from that price the sum due to him under the decree, he 
deposited the balance, Rs. 139,986-1-0 in Court. 

It appears that the widow and her son were anxious to 
retain the village of Polavaram (with its hamlets), which 


was the ancestral property of the Zamindar; and it was, there-. 


fore, arranged between the auction purchaser and the minor’s 
mother that the former should re-convey, for the sum deposited 
by him in Court, the village to the minor. But that sum was 
claimed by the puisne mortgagees, and it was then agreed that 
the minor’s mother, who was his guardian, should pay 
Rs. 139,986-1-0 for purchasing the’village in question. Pursuant 
to this arrangement, the auction purchaser and the guardian 
submitted, on the 29th November, 1920, an application to the 
Court stating the terms of the compromise and asking it to 
sanction the compromise as a transaction beneficial to the 
minor. Thereupon the Court made the following order :— 
“The sale of the property sold in auction on 28th October, 1920, is con- 
firmed, with the exception of the property set ont in the compromise petition 
of 29th November, 1920, which the decree-holder has agreed to leave to the 
minor Zamindar of Polavaram on the terms of the compromise petition. 
* * * 
“A sale certificate for the extent of property, the sale of which is 
confirmed, will be issued to the plaintiff.” i 
` The guardian was, however, unable to find the money for 
payment to the plaintiff, but as she was anxious to acquire the 


property for her minor son, she, on his behalf, granted on the 


14th December, 1920, a simple mortgage of the village to the - 


plaintiff as a security for the price, with her personal covenant 
for the payment thereof. But no payment was made to the 
mortgagee in satisfaction of the debt, and in May, 1924, he 
‘brought the present action against the defendant, who had: 
attained: majority; and sought to recover the money by sale of 
the mortgaged property. 

To this action various defences were raised, but they were 
overruled by the trial Judge who granted a decree for sale. 
On appeal, the High Court held that the transaction could not 
operate as a mortgage, as the deed had not been attested as 
contemplated by the definition of the expression “attested” 
contained ‘in the Transfer of Property. (Amendment) Act, 
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No. 27 of 1926. This finding has not been challenged on 
behalf of the plaintiff, and must be treated as final. 

The plaintiff, however, sought the same relief on the 
strength of his alternative claim to have a vendor’s lien for the 
unpaid purchase price, which constituted a charge on the 
property sold by him. This claim has been disallowed by 
the High Court on the ground that the transfer in question 
was not a sale which would create a lien in favour of the 
plaintiff. The learned Judges did not, therefore, declare the 
debt to be a charge on the village, but treating it as an 
unsecured debt they directed that it should be realised from 
the “general assets” of the defendant. 

The question which their Lordships have to determine is 
whether the transaction of the 29th November, 1920, whereby 
the village in question became the property of the defendant 
did or did not amount to a sale. That village, along with other 
motgaged property, was, as stated, sold to the plaintiff on the 
28th October, 1920; and the period within which the judgment- 
debtor could apply to the Court for setting aside the sale, was 
30 days from the date of the sale. During that period no such 
application was made by him, and the title of the auction pur- 
chaser became unimpeachable. On the 29th November, 1920, 
the Court executing the decree made an order confirming the 
sale in favour of the plaintiff in respect of all the property, 
purchased by him except the Polavaram village. The reason 
for this exclusion was clear. In accordance with the compro- 
mise, which had received the sanction of the Court, this village 
was to become the property of the defendant, and it was, there- 
fore, considered to be an act of supererogation, first to record a 
formal order confirming the judicial sale thereof,in favour of 
the auction purchaser, and then to sanction its sale by him to 
the defendant. It is obvious that, after the expiry of the 
statutory period for setting aside the sale, there was no person 
who could question the title of the auction purchaser, and a 
certificate of sale granted by the Court would in such a case be 
a formal document of title. In the absence of an order setting 
aside the sale the Court is bound to confirm it, and the law 
does not prescribe any special period for an application for an 
order of confirmation. 

Moreover, the transferee agreed to accept such right, title, 
and interest, as the transferor had acquired by the Court sale; 
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and he cannot be allowed to impugn the character of the 
transaction which alone enabled him to keep the property. 


It is argued, however, that the consideration for the trans- 
action consisted of two parts, namely, a sum of money, and 
a promise by the transferee to abstain from raising objections 
to the auction-sale of the mortgaged property; while sale, as 
defined by S. 54 of the Transfer of Property Act (IV of 
1882), isa transfer of ownership in exchange for a price. Now, 
the transfer was made apparently for a definite sum of money, 
and was described asa sale. It is true that the deed of com- 
promise mentions also the promise in question, but, apart from 


the fact that this promise was valueless, there is hardly any, 


instrument of sale which does not contain some stipulations by 
the parties; and if the addition of a covenant by the transferee 
would change its real character, it would be difficult to find a 
transaction which could be held to be a sale. For example, a 
covenant by the purchaser giving the vendor a right of pre- 
emption does not convert the sale into some other transfer, 
even though the transferee would, in the absence of such a 
covenant, have paid a larger price for the property. There can 
be little. doubt that both the parties intended the transfer in 
question to be a sale, and in substance it was nothing but a sale. 


Their Lordships are, therefore, of the opinion that the 
transfer of the property by the plaintiff to the defendant con- 
stituted a sale; and under S. 55 (4) (b) of the Transfer of 
Property Act the seller was entitled to a charge upon the pro- 
perty. in the hands of the. purchaser for the amount of the 
purchase money and for interest thereon. This charge can be 
enforced by a sale of the Property under S. 100 of that statute 
and under O. 34, r. 15, of the Civil Procedure Code, as in the 
case of a simple mortgage. 


The learned Judges of the High Court concurred with the 
trial Court that the plaintiff’s claim amounted, on the 6th July, 


1925, to Rs. 202,591-9-0, and they awarded interest thereon at 6' 


per cent per annum from that date until the date of payment. 
They also found that, as the defendant was a minor at the time 
of the transaction in question, he could not be held ‘personally 
responsible for the payment of the debt. This finding has not 
been-contested, and as the claim for the personal liability of 
the defendant is negatived, the plaintiff is not entitled to 
recover the money from the “general assets” of the defendant, 


P.C. 
Kocharla- 
kota 
Venkata 
Jagannatha 

ao 
Garu 
U. 
Ravu 
Venkata 
Kumara 
Mahipathi 
Surya Rao 
Bahadur. 


Sir 
Shadi Lal. 


P.C. 
Kocharla- 
kota 
Venkata 
Jagannatha 
Rao ` 

Garu. 

v. - 
Ravu Ven- 
kata 
Kumara 
Mahipathi 
Surya Rao: 
Bahadur. 

Sir 
Shadi Lal. 


Kunhi 
Raman 
Nambiar 
v. 

_ Kunhi 
Kannan 
Nambiar. 


352. TUE MADRAS LAW JOURNAL REPORTS. [ vou. 


The decree granted by the High Court, which makes the 
entire property of the defendant liable for the debt, can not be 
upheld, and ought to be set aside. In lieu of that decree, the 
plaintiff must get-a decree in the following terms:—That, in 
default of the defendant paying on, or before, the 30th 
September, 1936, the sum of Rs. 202,591-9-0, with interest 
thereon at 6 per cent. per annum from the 6th July, 1925, 
until the date of payment, the village of Polavaram (with its 
hamlets as described in the mortgage-deed of the 14th 
December, 1920), shall be sold, and proceeds of the sale (after 
deduction therefrom of the expenses of the sale) shall be paid 
into Court and applied in payment of the amount due to the 
plaintiff. 

The appeals preferred by the parties are allowed pro tanto, 
but the defendant, having failed on the main issue, must pay, 
not only the costs of the Courts below as directed by the High 
Court, but also the costs incurred by the plaintiff here. Their 
Lordships will humbly advise His Majesty accordingly. 


Solicitor for appellant: Hy. S.L. Polak & Co. 
Solicitor for respondents: Douglas Grant & Dold. 
S. V. V. Appeals allowed in part. 


S. P. K. —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. JUSTICE VENKATASUBBA Rao. 


Kondath Chathoth Kunhi Raman 
Nambiar .. Petitioner* (Plaintiff) 


Cheriyalanthot Aniyath Elambilan 
Kunhi Kannan Nambiar and 


others Respondents (Defen- 


dants 1 to 3). 


Landlord and tenant—Agricultural lease—Trees on land decaying and | 
perishing in ordinary course of nature—Suit of landlord for rent—Right of 
tenant to claim abatement of rent—Transfer of Property Act (IV of 1882 as 
amended), S. 108-B—S cope. 

In order to entitle a lessee to claim abatement of rentin a suit by the 
landlord for the recovery of rent it should be shown that any material part of 
thè property had, owing to the causes mentioned in S. 108-B of the Transfer 
of Property Act, been matérially destroyed or rendered substantially and 
permanently unfit for the purpose for which it was let. A lessee of agricul- 





*C. R.P. No. 586 of 1934. - ‘14th February, 1936. - 
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tural land cannot, in a suit for recovery of rent brought by the landlord, 


claim abatement of rent on the ground that some of the trees on the land had 


perished or decayed in the ordinary course of nature. 


Meaning of the word “flood’, in S. 108-B (e) of the Transfer of Property 
Act consideréd. 


Redman’s Law of Landlord and Tenant, 8th Edition p. 447; Afsurooddeen 
v. Mt. Shorooshee Bula Debee, (1863) Marshall’s Reports p. 558; Sheikh 
Enayetoolah v. Sheikh Elahee Buksh, (1864) S. W. R. Gap. Vol. (Act X 
Rulings) p. 42 and Subramania Pattar v. Kattamballi Rama, (1919) 37 M.L. $ 
654: I.L.R. 43 Mad. 132, referred to. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Principal 
District Munsif of Tellicherry in S. C. S. No. 592 of 1933. 

A, Atchuthan Nambiar for petitioner. 

O. T. G. Nambiar for Respondents. 

The Court delivered the following. 


Jupement.—The cases cited by Mr. Nambiar, granting 
that they have been correctly decided, are easily distinguishable. 
His contention amounts to this, that a lessee can in a suit for 
rent, claim abatement, however trifling or trivial the deteriora- 
tion is that the leased property has undergone. Not one of 
the cases cited by him lends support to this doctrine. He 
strongly relies upon the observations of Sir Barnes Peacock, 
C.J., in two old Calcutta decisions Afswrooddeen v. Musst. 
Shorooshee Bula Debee,) and Sheikh Enayetoolah v. Sheikh 
Elahee Buksh2. In both of them the abatement was allowed 
on the ground that a portion of the property leased was 
washed away. The learned Chief Justice makes the following 
observations: 


“We think that that rule is founded on the principles of natural justice 
and equity, that, if a landlord let his land at a certain rent to be paid during 
the period of occupation, and the land is, by the act of God, put in sucha 
state that the tenant cannot enjoy, the tenant is entitled to an abatement”. 


The two cases to which I have referred were decided in 
1863 and 1864 respectively. Sir Barnes Peacock, C.J., quotes 
with approval the following rule laid down in Bacon’s 
Abridgment and follows it: 


“In this place we are to consider whether the tenant shall pay the whole 
rent, though part of the thing, demised be lost,. and of no profit to him, or 
though the use of the. whole be for some time intercepted, or taken away 
without his, default; and here it seems extremely reasonable that, if the use 
of the thing be entirely lost or taken away from the tenant, the rent ought to 
be abated orapportioned, because the title to the rent is founded upon this 


© 1. (1863) Marshall’s Reports, p. 558. 
2. (1864):S. W. R. Gap. Vol. (Act X Rulings) p. 42. 
45 


Kunhi: 
Raman 
Nambiar 
Ue 
Kunhi 
Kannan 
Nambiar. 


Kunhi 
Raman 
Nambiar 


Kannan 


Nambiar. 


354 THE MADRAS LAW JOURNAL REPORTS. ‘ [voL 


presumption, that the tenant enjoyed the thing during the contract; and 
therefore, if part of the land be surrounded or covered with the sea, this 
being the act of God, the tenant shall not suffer by it, because the tenant, 
without his default, wants the enjoyment of part of the thing which was the 
consideration of his paying the rent; nor has the lessee reason to complain, 
because, if the land had been in his own hands, he must have lost the benefit 
of somich as the sea has-covered”. 


Whether this rule is reconcilable with the law as laid down 
in the more recent English decisions on the point, such as 
Matthey v. Curling1, it is unnecessary for me to enquire. The 
effect of those decisions is thus stated in Redman’s Landlord 
and Tenant, (1924) 8th edition, p. 447. 


“If the thing demised is destroyed or rendered uninhabitable by fire, 
flood, tempest, lightning, the violence of a mob, or the occupation of an 
invading Army, the tenant still remains liable for the full rent throughout the 
remainder of the term unless the lease contains an express stipulation to the 
contrary”. 


Sukhraj Rai v. Ganga Dayal Singh? and Salimullah v. 
Kali Prosonno Parbai8, arose under special Acts and can hardly 
be relied upon as supporting Mr. Nambiar’s contention. In 
Kunhayen Haji v. Mayans, the case turned upon the express 
provision of the Transfer of Property Act and has therefore 
no bearing on the present question. In Subramania Pattar v. 
Kattamballi Rama5, the learned Judges basing their decision 
on the two Calcutta cases referred to above, held that where 
the value of the land leased was inundated by sea-water and 
became unfit for cultivation, the tenant, could in the suit 
brought to recover rent, claim abatement. This case is, like 
the other cases already mentioned, clearly distinguishable from 
the case in hand, but I cannot help remarking that there is at 
least one passage in the judgment which is open to question. 
The learned Judges observe, 


“Therefore, even under the Transfer of Property Act, following these 
authorities, the word, “flood” may have to be restricted to flooding by other 
than séa water”. 

I fail to see the justification for the restricted meaning of 


the word ‘flood’ in S.: 108 (B) (e), nor am I able to under- 
stand how this conclusion follows from even the judgment of 
the learned Judges. 

‘This being an agricultural lease, S. 108 (B) (e) of the 
Transfer of Property Act does not in terms apply, but it may 





» (1922) 2 A.C. 180 at 233. 2. (1921) 63 I.C. 219 (Pat.). 
3, (1918) 33 I.C. 349 (Cal.). 
4.. (1893) 4 M.L.J. 21: LL.R. 17 Mad. 98. 
5. (1919) 37 M.L.J. 654: LL.R. 43 Mad. 132. 
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be contended that by analogy the principle underlying it as a 
tule of justice and equity may be invoked. But that section 
requires that any material part of the property, owing to any 
of the specified causes, should have been wholly destroyed or 
rendered substantially and permanently unfit for the purposes 
for which it was let. What has been proved here at the most 
is, that some of the trees on the land perished or decayed in 
the ordinary course of nature. On such on inadequate ground, a 
Court acting under S. 108 will not adjudge a lease void. 

I therefore hold that the lower Court’s judgment cannot 
be supported. I accordingly pass a decree for the amount 
claimed with interest at 6 per cent per annum from the date 
of the plaint and full costs here and in the lower Court. 

B. V. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice Mocxetr 


Venguri Veeraraghava Rao .. Petitioner* (Petitioner) 
v. ` . 
Sri Mirja Nallaparaju Venkata- i 
narasimha Raju Garu -- Respondent (Respondent). 

Civil Procedure Code (V of 1908), O. 33, r. 9 (¢)—Scope—Dispaupering 
plaintiff — Grounds — Mortgage of suit properties—Execution by pauper 
plaintiff pending suit. 

The effect of O. 33, r. 9 (c), Civil Procedure Code, is that a person cannot 
sue as a pauper if at the time of the petition some other person has under an 
agreement a subsisting interest in the subject matter of the suit. 

© Where the plaintiff, after he was given leave to sue in forma pauperis, 
executed a mortgage of the properties affected by the suit in favour of 
another, i 
Held, that the execution of t e mortgage VARAO ground for dis- 
paupering the plaintiff. 

Manohar Ramchandra v. Lakshman Mahadev, (1885) I.L.R.9 Bom. 371; 
Bai Chandaba v. Kuver Saheb, (1893) I.L.R. 18 Bom. 464; Edulji Cowasji v. 
Dadabhoy, (1913) 21 I.C. 537 and Abdul Jabbar v. Sanu Bibi; (1934) 38 C: W. 
N. 1069, referred to. - 

Petition under S. 115 of Act V of 1908 and S. 107 of 


Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Ellore 
dated 14th February, 1935 and made in C. M. P. No. = of 
1935 in O. S. No. 520f 1933. 

G. Lakshmanna for petitioner. 

P. Somasundaram for respondent. 








* Ç. R. P. No. 381 of 1935, ©. 8st January, 1936, 
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The Court delivered the following 


JupemMent.—This is a Civil Revision Petition against an 
order of the Additional Subordinate Judge of Ellore rejecting 
the petition of the sixth defendant praying that the plaintiff 
may be dispaupered. O. 33, r. 9, Civil Procedure Code, gives a 
discretion to .the Court to dispauper a plaintiff, (a) if he is 
guilty’ of vexatious or improper conduct in the course of the 
suit, (b) if it appears that his means are such that he ought 
not to continue to sue as a pauper or (c) if he has entered into 
any agreement with reference to the subject matter of the suit 


_ under which any other person has obtained an interest in such 


subject matter. It was argued in the lower Court that as the 
plaintiff had admittedly, after he was given leave to sue in forma 
pauperis executed a mortgage over the properties affected by the 
suit, the Court should dispauper him under O. 33, r. 9 (c). 
Civil Procedure Code. Two points of view have been argued 
before me. Mr. Lakshmanna has argued that any agreement 
affecting the subject matter of the suit will be sufficient to 
enable the Court to act under O. 33, r. 9 (c). Mr. P. Soma- 
sundaram has contended that such an agreement should be a 
champertous agreement and this I gather is the basis of the 
lower Court's order. Mr. Somasundaram’s argument is supported 
by the decision in Abdul Jabbar Talukdar v. Sanu Bibi! to this 
extent that a Bench of the Calcutta High Court there held that 
O. 33 r. 5 (e) refers to a champertous agreement. The learned 
Judges in that case rely on Bai Chandaba v. Kuver S aheb2 in 
which the Bombay High Court expresses the same view. Mr. 
Lakshmanna relies on Edulji Cowasji v. Dadabhoy’ where the 
Assistant Judicial Commissioner of Sind holds that there is no 
limitation by words in O. 33, r. 9. Manohar Ramchandra 
Lakshman Mahadev by implication is in line with the Sind 
case. The authorities are therefore far from unanimous and 
no Madras ruling has been cited. It seems to me that O. 33, 
r. 9 (c) need’not necessarily refer to a champertous agreement. 
The wording of the rule is unqualified and it would seem that 
it clearly removes from the pauper category suits in which’ 
other persons are interested in the subject matter, the notion 
I think, being that such persons might pay the neccssary court- 
fees. I do not see why such persons need be champertous at 


1. (1934) 38 C.W.N. 1069. 2, (1893) LL.R. 18 Bom. 464. 
-3, = (1913) 21 LC. 537. 4. (1885) LL.R. 9 Bom. 371. 
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all. There is no reason for introducing qualifying words into 
the rule which seems to be clear enough as it is. My construc- 
tion of O. 33, r. 9 (c) is that a person cannot sue as a pauper 
if at the time of the petition some other person has under an 
agreement an interest in the subject matter. I think it must 
be a subsisting interest at the time of the suit otherwise as has 
been pointed out in argument the subject matter of suits which 
long ago had been concerned in agreements no longer in force 
would be affected which I do not think is the intention of the 
rule. As I have already said, when there is another person at 
the time of -the suit interested the likelihood is that such a 
person would pay the court-fee. The authorities assist me to 
that extent. In view of the above, the order of the lowet 
Court should be set aside. But I think as there is a discretion 
in the Court under O. 33, r. 9 that this matter should be sent 
back to the lower Court to be re-heard that is, it will be for 
the Court to decide whether in its discretion the petitioner 
should be dispaupered or not. The petitioner will have his 
-costs of the revision petition. 


B. V. V. =n i Petition aowa. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace Owen Compton Beasley, Kt. 
Chief Justice, AND MR. JUSTICE GENTLE. 


Jonnalagadda Ramalingayya and others .. Petitioners.* 


Press (Emergency Powers) Act (XXII of 1931), Ss.2 (1) and (6), 4 and 
18—News-sheets—Pamphlets and drama issued by Labour Protection League 
—Attack against rich people—Government charged with partiality to moneyed 
class—Effect of pamphlets being to raise hatred against Government, 
administration of justice and rich people—Offence whether constituted— 
Mill-owners, zamindars and landowners as forming definite class—Criminal 
Law Amendment Act (XXIII of 1932), S. 16. 

- The petitioners, who were members of the Labour Protection League, 
were convicted of an offence under S. 18 (1) of the Indian Press (Emergency 
Powers) Act for having distributed unauthorised news-sheets. The 
pamphlets were entitled “ deception practised by the rich and the difficulties 
they bring on the poor”, and they contained the following passages among 
others: “that the wealthy divide the labourers, create quarrels between 
them and get them thrashed to death. . . . The wealthy and their 
Governments use many strategems to prevent the poor from revolting. 
Injustice, deception and devilish deeds are in the rich; we have got the 
power of upsetting the world”. One of the pamphlets was a drama wherein 
it was alleged that the capitalists had the support of the Government and 


robbed the wealth, chastity and the lives of the poor coolies. In the course 





* Cr. R. Cs. Nos. 926 to 930 of 1935. - ‘ 29th April, 1936, 
` Cr. R. Ps. Nos. 855 to 859 of 1935, i . 
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Rama- of the drama the administration of justice was described in a very prejudiced 
jingayya, manner as being unfair for the poor. The several pamphlets were distributed 
In re. among the mill hands and scavengers of the locality, most of whom were 
uneducated. . 
, “Held, that the several pamphlets were “news-sheets” within the 
meaning of sub-S. (6) of S. 2 of the Press (Emergency Powers) Act of 1931. 
Sub-Ss. (1) and (6) in S. 2 of the Act are not mutually exclusive and though 
the pamphlets may come under sub-S. (1) they will also come wıthin sub- 
S. (6) if they contain any matter described in S. 4 (1) as amended. 

Jitendralal Banerji v. Emperor, (1933) I.L.R.60 Cal. 1089 and Emperor 
v. Maniben Kara, (1933) 1.L.R 57 Bom. 253, referred to. 

Held further, that the pamphlets in question tended to bring into hatred 
and contempt the Government established by law in British India, the 
administration of justice, and a definite secticn of His Majesty’s subjects, 
namely, the rich people composed of zamindars, mill-owners and land 
owners, and that the petitioners were liable to be convicted under S. 18 of the 
Press (Emergency Powers) Act as amended by the Criminal Law Amendment 
Act of 1932. . 

Ram Saran Das Hohni v. Emperor, A.I.R. 1934 All. 717 and Emperor v. 
Maniben Kara. (1933) I.L.R. 57 Bom. 253, referred to. 

Petitions under Ss. 435 and 439 Cr. P. C.: (V of 1898) 
praying the High Court to revise the judgment of the Court of 
Session of the Guntur division in C. A. Nos. 57, 58 and 59’ 
of 1935 preferred against the judgment of the District Magis- 
trate of Guntur in C. C. Nos. 4, 5and 6 of 1935 and to-revise 
the judgment of the Court of the third Presidency Magistrate, 
Egmore, Madras in C. C. Nos. 1306 and 1307 of 1935. 

B. Jagannadha, Doss, T. A. Ananta Aiyar, S. Suryapra- 
kasam, M.°C. Srinivasan and J. Krishnamurthy for petitioners. 


A. Narasimha Aiyar and K. V. Ramaseshan for respondent. 


The Court made the following 

Orver.—These criminal revision cases arise out of convic- 
tions under S. 18 (1) of the Indian (Press Emergency Powers) 
Acts, 1931. Criminal revision cases Nos. 926, 929 and 930 
of 1935 are in respect of the judgment of the Sessions Judge 
of Guntur dismissing the appeals against the order of convic- 
tion by Mr. Strathie, District Magistrate of Guntur: and 
Criminal revision cases Nos. 927 and 928 of 1935 relate to 
convictions by the: third Presidency Magisrate PEROT 


Madras. , 
© The petitioners were convicted of the offence of having 
distributed unauthorised news-sheets in Guntur and Madras 
respectively and were sentenced on conviction to simple 
imprisonment for six months. The points arising in these 
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cases have been dealt with in one common argument and can 
be disposed of in one judgment. 


The petitioners in all these cases were members of a body 
known as the Labour Protection League; and as regards the 
the Guntur prosecution, one of them is the President, another 
the Secretary and the third the Joint Secretary of that body 
` there and in Madras the petitioners are members of it. As 
regards the Guntur cases, the ‘charge was that the petitioners 
distributed in Guntur two unauthorised news-sheets namely, 
pamphlets No. 6 and 7 and in the Madras case the same 
pamphlets were distributed by the Madras petitioners. 


The questions for consideration are whether these 
pamphlets are ‘ news-sheets’ within the meaning of the Indian 
Press (Emergency Powers) Act and whether these pamphlets 
come within the terms of S. 4 (1) (d) of the Act as amended 
by the Criminal Law Amendment Act; 1932, namely as tending 
directly or indirectly to bring into hatred or contempt the 
Government established by law in British India or the admi- 
nistration of justice in British India or any class or section of 
His Majesty’s subjects in British India or to excite disaffection 
towards His Majesty or the said Government, the publication 
and distribution of the pamphlets having been proved by the 
evidence of the prosecution witnesses. 


The two pamphlets in question are part of a series issued 
by the Labour Protection League; and of the pamphlets, the 
subject of the charges, namely, Nos. 6 and 7, No. 6 is entitled 
‘Deception practised by the rich and the difficulties they bring 
upon the poor’ and No. 7 isa drama. Before any reference 
is made to the matters set out in these two pamphlets, we have 
to consider whether they come within the definition in the Act 
of ‘news-sheet’. The definition section is S. 2 and in sub- 
S. (6) ‘ news-sheet’ is defined as follows: 


“‘News-sheet’ means any document other than a newspaper containing 
public news or comments on public news or any matter described in sub- 
S. (1) of S. 4”. 


It is also necessary to refer to sub-S. (1) as the petitioners’ 
contention is that the pamphlets in question fall within the 
definition of ‘book’ in that sub-section and not within sub- 
S. (6). Sub-S. (1) reads as follows: 


“‘book’ includes every volume, part or division of a volume, pamphlet 
and leaflet, in any language, and every sheet of music, map, Chart, or plan 
separately printed or lithographed”; 


Rama- , 
lingayya, 
In re. 
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The petitioners’ argument is that these pamphlets are not 
‘news-sheets’ as defined in sub-S. (6) but aré pamphlets or 
leaflets coming within the definition of ‘book’ in sub-S. (1) 
and that the two sub-sections are mutually exclusive. Turning 
to sub-S. (6), the pamphlets in question certainly are. not 
newspapers but they are clearly documents and if they contain 
any matter described in sub-S. (1) of S. 4 of the Act as 
amended, they come within’ the definition of ‘news-sheet’, 
that is to say, words, signs or visible representations which 
have the tendency to which we have already referred: One 
other sub-section must be referred to and that is sub-S. (10) 
to S. 2, which defines ‘ unauthorised news-sheet.’ as being “ any 
news-sheet other than a news-sheet published by .a person 
authorised under S. 15 to publish it”. It is beyond question 
that the authority specified was not obtained in any of the 
cases. Mr. Jagannadha Doss on behalf of the petitioners in the 
course of his able and strenuous argument contended that 
what is intended by a ‘news-sheet’ is something having some 
news value; and in support of his argument relied upon 
Jitendralal Banerji v. Emperor! where it was held that 
information which concerns matter of public and topical 
interest as contrasted with purely historical interest is public 
news and that information conveyed by photographs of persons 
in the Chittagong armoury raid, though discovered more than 
two years after the raid, the legal proceedings and emergency 
measures arising out of it not having terminated, is public news 
and such photographs are news-sheets within the meaning of the 
Indian Press (Emergency Powers) Act. Pankridge, J., goes for 
assistance to the definition of ‘news’ in the Oxford English 
Dictionary which is as follows: 

“Tidings; the report or account of recent events or occurrences. brought 
or coming to one as new information ; new occurrences as a subject of report 
or talk” "gS, 
and is of the opinion that the information conveyed by the 
photographs in question was of that description and that the 
photographs were ‘news-sheets’ within the meaning of sub- 
S. (6) to S. 2. But he further added that it was not necessary 
to consider whether they were news-sheets as containing ‘matter 
described in sub-S. (1) of S. 4. This case, therefore, leaves 
that important question open though it suggests that they may 





1. (1933) I.L.R. 60 Cal. 1089, - 
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be. Weare of the opinion that the sub-Ss. (1) and (6) in 
S. 2 are not mutually exclusive and that although the pamphlets 
in question come within sub-S. (1) they will also come within 
sub-S. (6) if they contain any matter described in S. 4 (1) as 
amended. It is necessary therefore to consider the latter 
question: and, before doing so, we refer to the pamphlet No. 9 
which sets out in 25 clauses the requirements of coolies and 
also in 10 clauses the reasons why a labour union is necessary. 
They are as follows: 


-“(1) for safeguarding the rights of labourers; 
(2) for earning wages commensurate with labour; 


(3) for determining the number of working hours and the wages appro- 
pritate to the same; 


(4) to end competition between labourers; 

‘(5) 'to settle the internal disputes amongst themselves; 

(6) to be educated through journals and Books as regards the working of 
labour unions in other countries : 

(7) for improving education and knowledge ; 

(8) for labourers to become united and to. acquire self-respect like 
others; 

(9) to save themselves from the exploitation of rich people and 


(10) to drive away the demon of poverty”. 


No objection at all can betaken to any of those objects 
provided that proper means are taken to achieve them. We 
will now refer to pamphlet No. 6. -As before-stated this is 
headed “Cheating or deceipt practised by the wealthy, and the 
hardships which they inflict”, and the following passages are to 
be discovered i in that pamphlet :: 


“We shall try to know in this pamphlet who is the cause for all the 
miseries in this world, namely, for ignorance, poverty, adultery resulting 
therefrom, for famine and for injustice. Wherever you see in this world, 
unless the labourer works and sweats either millionaire or multi-millionaires 
or land-owners of Zamindars cannot sit with cross- legs and enjoy happiness. 
The wealthy have in their hands for their selfish profit the machinery and 
other implements and use the labourers simply as pawns.” 


“The wealthy divide the labourers, create quarrels between them and get 
them thrashed to death’. ‘For the-fierce wars that take place in this world 
the wealthy are the cause” 


“In these times rer speak only in favour of the fatty-growing 
and lazy people who earned lakhs and crores. They do not encourage nor 
even think of those who live by just means undergoing all sorts of difficulties 
and sweating with work day and night. ‘Governments work in favour of the 
wealthy, that is, moneyed class. Therefore war with other countries is in- 
evitable. All the trade and commerce are in the hands of the rich. If any 


obstruction is caused by foreign countries to their trade, they cause war by 
46 
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deceitful means. By whom? By innocent coolies and by drunken and 
drugged army.” i 

“The wealthy and their Governments use many strategems Lo prevent the 
poor from revolting.” 

“The rich are responsible for our poverty.” 


- “Injustice, deception and devilish deeds are in the rich.’ ‘Machinery 
which prepare all things, factories having machinery, buildings, lands, 
railways, steamers, aeroplanes, gold, silver, copper, iron and other mines and 
banks must all come into the control of the coolies.” 


“We have got the power of upsetting the world.” 

Pamphlet No. 7 is a story or a drama in which the follo- 
wing actors amongst others appear: Sait Luti Doss (meaning 
plunder) Kunhilal (murder) a big mill owner: Goonda Bhai 
(rowdy): Chori Lal (theft); Karunakar (socialist male 
cooly) ; Leelavati (his wife): coolies in the mill and women 
coolies. This drama opens with a scene on the Swarajya 
maidan. A meeting has been held to praise the charitable deeds 
of the factory owner Sait Lutidas Kunhilal. The socialist 
agitator interrupts it by singing the necessity for union among 
coolies and by lecturing on the false charities of Sait Lutidas 
Kunhilal and by exhorting the workers against the rich. He 
gains over the other coolies and the meeting breaks up. In 
scene 2 millowner Sait Lutidas Kunhilal discusses with his 
servants his plans for debauching the wife of Karunakara and 
other female coolies in the mill. There is an impassioned 
speech by the wife Lakshmi in which she says ‘the rich under 
the mask of God rob us of our wealth, lives and chastity.’ She 
is interrupted by cries of ‘murder’. The corpse of another 
woman coolie Subbamma seduced and murdered by the mill- 
owner is found and taken over by the police. Lakshmi makes 
„another speech in which she says that the organisers of the 
political meeting have the support of the Government and rob 
the wealth, respect (chastity) and life of the poor coolies. The 


‘millowner and his servants discuss their plans to conceal the 


murder of the woman Subbamma and the corruption of 
Lakshmi. The millowner says 


“If we bribe the case will go. The Government is ours,” 


Scene 3 depicts the organisation of a strike, songs by 
Karunakara in which the rich are referred to as royal highway 
robbers of innocent people. The Reserve police come to dis- 
perse the strikers. Karunakara argues with them and the 
millowner replies “Ho, fool, Government is ours. It is intended 
to safeguard our lives.” Scene 4 is in a Court-hall. Karuna- 
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kara argues with the judge saying Rama- 
lingayya, 


“you create differences among us and make us kill one another. You are pape 


outraging the modesty of my women and committing murders. You speak 
on behalf of the rich”. 

The judge threatens Karunakara with a charge of bringing 
a false accusation. The police proceed to the bungalow of the 
mill-owner and find Lakshmi wrongfully confined there 
Because he is poor, Karunakara can prove nothing. : 

“The millowner on account of his riches did as he pleased and people 
respected him. Ifthe poor want to substantiate, wealth eclipsed justice, 
nobody dare put up a case against the Sait.” 

The enquiry however commenced against him. Lakshmi 
gives her evidence but the Sait is let off as innocent and 
Karunakara and other strike leaders are convicted and sen- 
tenced to various terms of imprisonment. Karunakara 
thought “this is all due to effect of wealth”. The following 
words by Lakshmi are worthy of remark: 

“Everyone bearing false titles, deceiving the people outwardly pretending 
to be working against the Government and giving lectures but secretly with 
the support of the Government, robbing the wealth, chastity and the lives of 
the poor.” 

There is also this statement: 

“Even if by chance the matter comes to Court, there is no fear. If 
money. is scattered for bribes, the case will vanish. Is not the Government 
also ours”? 

_« These are the words of the Sait to his friends. . The ad- 
_, .-mihistration of justice of course is represented by the Judge 

"= who conducts the trial in a very prejudiced manner and is 
depicted as having unjustly acquitted the Sait who had been 
charged with seduction and wrongful confinement, observing 
that he is a very famous person, a leader of the people, a great 
donor, a pious man and that the crime imputed to him is not. 
satisfactorily proved and that it had been fabricated by his 
enemies. With the labour strikers the judge deals very 
heavily. He convicts them and awards imprisonment of 
from 3 to 6 years each and an additional year to 
Karunakara for having brought a false case against the Sait 
which causes Karunakara to think ‘the power of money—all 
this’. We may at once say that the administration of justice 
thus depicted is clearly brought into hatred and contempt. We 
have to consider the class of persons amongst whom these 
pamphlets were distributed, namely, mill-hands at Guntur and 
scavengers in Madras. They were all of the cooly class most 
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of whom are entirely uneducated. What effect could this have 
upon their minds other than arousing feelings of hatred and 
contempt for the administration of justice which is depicted as 
being on the side of the rich and susceptible to bribes. On that 
ground alone we are satisfied that pamphlet No. 7 is a ‘news- 
sheet’, as defined in S. 2 (6) of the Indian Press (Emergency 
Powers) Act as containing matter which tends directly 
or indirectly to bring into hatred or contempt the adminis- 
tration of justice in British India: and it would not be 
necessary to consider the questions of whether the words 
had the tendency to bring into hatred or contempt the 
Government or any class or section of His Majesty’s 
subjects in British India, but we will nevertheless consider 
them. The lower Courts have taken the view that the 
words had that tendency both as regards Government and 
the class or section of His Majesty’s subjects in British 
India; and as regards the former, we are clearly of the view 
that there has been an attack upon the Government in that 
Government is charged with siding the rich, and the rich and 
Government are depicted as the two enemies of labour and 
susceptible of taking bribes. It is a charge of gross partiality 
against Government and, addressed as it is to uneducated 
persons, it is likely to inspire in them feelings of hatred and 
contempt towards the Government. The more difficult question 
is whether there has been an attack upon any definite and 
ascertainable class of His Majesty’s subjects and in this . 
connection reference was made to Emperor v. Maniben Karal, 
which was a criminal appeal from a conviction by the Chief 
Presidency Magistrate of Bombay of the appellant under 
Ss. 124-A and 153-A of the Indian Penal Code. The words in 
S. 153-A are ‘between different classes of His Majesty’s subjects 
whereas the words in question here are ‘class or section’. In 
that case in a speech addressed to labourers the appellant had 
attacked the ‘capitalists’ but it was held by Beaumont, C. J., 
and Nanavati,.J., that ‘capitalists’ are not a sufficiently defined 
class and that the description ‘capitalist’ is altogether too vague 
a phrase to denote a definite and ascertainable class so as to 
come within S. 153-A, of the Indian Penal Code. But 
Beaumont, C.J., held that the attack upon Government brought 
the case under S. 124-A of the Indian Penal Code. In this 
case, however, we have not got to deal with an attack upon 


1. (1932) LL.R, 57 Bom, 253. 
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‘capitalists’ but upon the rich more definitely referred to in the 
pamphlets as Zamindars, Millowners, and landowners; and in 
the drama the class attacked is ‘clearly the mill owning class: 
and we are informed that in Guntur there are 30 mills and 
factories employing 7,000 coolies amongst whom the pamphlets 
were distributed. Upon this point we get assistance from a 
decision of the Allahabad High Court namely, Ram Saran Das 
Johri v. Emperor). There, a pamphlet definitely referred on 
the one side to the kisan labourers in the District of Muttra 
who labour in the fields and factories and on the other hand 
the rich persons, Zamindars, bankers and petty shop-keepers. 
Bennet, J., held that the classes referred to in the pamphlet 
were sufficiently well-defined for the purpose of S. 16 of the 
Press (Emergency Powers) Act of 1931 as amended by the 
Criminal Law Amendment Act of 1932. In this Judgment the 
decision of the Bombay High Court in Emperor v. Maniben 
Karo®, is referred to and distinguished. Bennet, J., says that 
‘the word ‘capitalist’ has not been used in the present pamphlet 
and therefore the particular difficulty which occurred in the 
Bombay ruling does not arise. The pamphlet however definitely 
refers on the one side to the kisan labourers in the District of 
Muttra who labour in the fields and factories and on the other 
hand to the rich persons, the zamindars, the bankers and the 
petty shop-keepers. I do not think that there is any difficulty in 


holding that the classes referred to in the pamphlet are - 


sufficiently well-defined for the purpose of the section in 
question.’ This case is also of importance on the question as to 
whether the pamphlets come within the definition of ‘news- 
sheets’ in the Act and Bennet, J., says: 

“Tf the pamphlet comes within the kind of pamphlet described as pro- 
moting feelings of enmity or hatred between different classes then the 
pamphlet becomes a news-sheet and a person who publishes or distributes 
that news-sheet will be guilty of publishing an unauthorised news-sheet under 
S. 18, and punishable with six months imprisonment or fine” 

‘and he held that the pamphlet was of such a nature. The 
view expressed by Bennet, J., upon both points is, in our 
opinion, correct and therefore the rich as more definitely 
described as zamindars, mill-owners and land-owners form a 
sufficiently ascertained class to satisfy the requirements of the 
Act. The attack upon this class was clearly one which would 
tend in the hands of uneducated readers amongst whom the 





1. ALR. 1934 All. 717. 2. (1932) I.L.R. 57 Bom. 253. 
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pamphlets were distributed to bring His Majesty’s subjects 
into hatred and contempt. The news-sheets therefore tended 
to bring into hatred and contempt (1) Government established 
by law in British India (2) the administration of justice in 
British India and (3) a class or section of His Majesty’s 
subjects in British India, within S. 4 (1) of the Indian Press 
(Emergency Powers) Act of 1931 as amended by the Criminal 
Law Amendment Act of 1932, S. 16. It is conceded that if 
these pamphlets come under sub-S. (d) of the latter Act, 
explanation 4 is of no application. 

The objects of the league were no doubt quite unobjec- 
tionable, but those objects could not possibly be advanced by 
an attack such as is contained in the pamphlets. The language 
employed is highly inflammatory and the facts are grossly 
exaggerated and distorted. There is no fair discussion of the 
coolies’ case. It is wholly an attack on Government, the 
administration of justice and a class. i 

The petitioners were all rightly convicted. The offence is 
a very serious one and when Mr. Jagannadha Doss was asked 
whether his clients or any of them were prepared to express 
their regret for their conduct, he stated that he had no instruc- 
tions from them to do so: and this being so, we see no reason 
whatever for reducing the sentence. The petitions will be 
dismissed. The petitioners must surrender to their bail. 

B. V. V. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. MENON. 





Ponnammal and others ~. Appellants* (Defendants 
and L. Rs.) : 
v. 
Gomathi Ammal (Deceased and 
others .- Respondents (Plaintiffs- 
Defendants). 


Limitation Act (IX of 1908) Ari. 44—Alienation by a person as guardian 
of minor—Such person neither de jure, nor natural nor de facto guardian— 
Alienation by de facto guardian for no necessity—Art. 44, if applies to such 
cases. 

One S bequeathed certain properties in favour of his three daughters, 
plaintiff and the first and second defendants. The first defendant had sold 
away some of these properties purporting to act for herself and as guardian 
«2: 
*S. A. No. 696 of 1932. Oth May, 1936. 
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of the minors, the plaintiff and second defendant. More than 3 years after 
her attaining majority the plaintiff brought a ‘suit for partition and posses- 
sion of her 1/3rd share contending that the alienations were not valid or 
binding on her. It was found that in fact only the 3rd defendant (husband 
of the Ist defendant) was managing the affairs of all the sisters. It was 
contended that being alienations by the lst defendant as guardian, the suit 
was barred by limitation under Art. 44 of the Limitation Act. 


Held, that the case did not fall under Art. 44 and was not barred as she 
can bring a suit within 12 years. The first defendant was neither the de jure 
guardian nor the natural guardian of the plaintiff as her mother was alive. 
It was also found that she was not the de facto guardian. The sales were 
therefore void so far as the plaintiff was concerned and did not require to be 
set aside by her. 


Held, further, that even assuming that the Ist defendant was the de facto 
guardian of the plaintiff, Art. 44 of the Limitation Act would not apply as 
this was a case of improper or unauthorised alienations, as there was no 
necessity to justify the alienations. 

‘Voidable’ as referring to an alienation by a guardian explained. 

Thayammal v. Kuppanna Koundan, (1914) 27 M.L.J. 285: I.L.R. 38 Mad. 
1125 followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad in Appeal suit No. 70 of 1931 (Appeal 
No. 324 of 1930, District Court, Ramnad—Appeal No. 14 of 
1931 Sub-Court Devakottah) preferred against the decree of 
the Court of the District Munsif of Srivilliputtur in Original 
Suit No. 409 of 1927. 

S. Ramaswami Aiyar for appellant. 

K. Rajah Aiyar for respondent. 

The Court delivered the following 


JupcMENT.—This second appeal arises out of a suit for 
partition and possession of one-third share of the plaintiff. It 
is alleged that the properties were bequeathed to the plaintiff 
and her sisters, defendands 1 and 2, by their father Sankara- 
pandiyan Pillai, and that the sale deeds, Ex.` I and XII, 
executed by the first defendant and for herself and as guardian 
of the plaintiff and second defendant were not valid and 
binding on the plaintiff. The contesting defendants pleaded 
that the plaintiff was bound to get the sale deeds set aside 
before relief in respect of the properties comprised therein 
could be given to her and that, as she came of age more than 
three years before the suit was filed, her right to get these 
documents set aside was barred by limitation. The trial Court 
upheld the contention of the defendants and gave a decree only 
in respect of the remaining properties. The appellate Court 
reversed that decree, holding that the person who executed the 
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sale deed on behalf of the plaintiff was not her guardian, that 
she was therefore not bound to get the documents set aside and 
that the suit was not barred by limitation. Defendants, 1, 3 
and 5 and the L. Rs., of the sixth defendant have filed this 
second appeal. 


The only question argued before me was whether the 
plaintiff was bound to get the sale deeds, Ex. I and XII, set 
aside before she could claim any relief in respect of the 
properties comprised therein. The plaint properties, as already 
observed, were bequeathed to the plaintiff and her sister’s, 
defendants 1 and 2, by their father Sankarapandian Pillai. 
The third defendant is the husband of the first defendant and 
the fourth defendant is the husband of the second defendant. 
The two documents impeached viz., Exs. I and XII, purport to 
have been executed by the first defendant for herself and 
acting as the guardian of her sisters, plaintiff and second 
defendant. The contention of the appellants is that, as these 
two documents were executed by the first defendant acting 
as the guardian of the plaintiff, the plaintiff is bound to get 
these documents set aside and a suit to set aside these docu- 
ments is governed by Art. 44 of the Indian Limitation Act. 
The answer of the plaintiff (respondent) is that the first 
defendant was neither her legal nor her natural guardian and 
that, in fact, it was the third defendant and not the first 
defendant, who was managing the properties left by her father, 
that therefore this is not a case of an alienation by a guardian 
and that she is not liable to get the documents set aside. The 
finding of the Lower Appellate Court is that the person who 
was really managing the properties and the affairs of the three 
sisters was the third defendant and that the first defendant 
was not the de facto guardian of the plaintiff. It is true, that, 
after the death of the plaintiff’s father, a number of documents 
relating to the properties have been taken in the name of the 
first defendant, purporting to act as the guardian of the 
plaintiff, but the lower Appellate Court has held that all these 
transactions were brought about by the third defendant and 
that he was really the manager of the properties and the 
person acting as the guardian of the plaintiff. If that is so 

and I see no reason why a different conclusion should 
be come to . . . the first defendant was not at all the 
guardian of the plaintiff. Admittedly she was not the de jure 
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guardian of the plaintiff ; she was also not the natural guardian, 
as the mother of the plaintiff is still alive. In these circum- 
stances, she cannot at all be regarded in any sense of the term 
as the guardian of the plaintiff. If that is so, Exs. I and XII 
are void, so far as the plaintiff is concerned; and she need not 
get them set aside. 


Assuming that the first defendant was the de facto 
guardian of the plaintiff, it has to be seen whether the aliena- 
tions were for any legal necessity. The Lower Appellate 
Court has found that both the transactions were not for any 
necessity binding on the minor plaintiff. It has therefore to be 
held that the documents in question were not for the benefit of 
the minor and were executed without necessity. In the case 
of Thayammal v. Kuppanna Koundanl, this Court (Sadasiva 
Aiyar and Tyabji, JJ.), held that an alienation for 
no necessity need not be got set aside by the minor and that 
Art. 44 of the Limitation Act does not apply to unauthorised 
alienations. In the case of Kathaperumal Thevan v. Rama- 
linga Thevan?, Ayling and Kumaraswami Sastri, JJ., held 
that in cases of alienations by a mother, who was not in law 
the guardian, Art. 44 of the Limitation Act did not apply. The 
view taken in the case reported in Thayammal v. Kuppanna 
Koundan! was quoted with approval by Devadoss and Mackay, 
JJ., in the case of Chinna Alagunperumal Karayalar v. Vina- 
yagathamma’. Dealing with the same question Mr. Justice 
Ramesam made the following observations in the case of Puru- 
shothama Ratho v. Brundavana Dass4. 


“Alienations by de facto guardians. To this class Art. 44 does not apply. 
Vide Thayammal v. Kuppanna Koundan! and Ramaswami v. Kasinatha®. 
Such alienations by de facto guardians can be ignored by a minor- and he can 
bring a suit within the larger period, generally twelve years allowed by the 
general law. The transactions were not void because, if the alienations were 
for justifiable necessity, they may be upheld wholly or partially. They are 
only avoidable, but one has to use the term ‘voidable’ carefully in respect of 
such cases. Voidability by minors of such alienations is analogous to the 
voidability of Widow’s alienations by the reversioners who can ignore the 
widow’s alienations and bring a suit within twelve years under Art. 141. 

The word ‘voidable’ in such cases is not used in the same sense in 
which it is used in the law of contracts.” 


-_ Ss 


1. (1914) 27 M.L.J. 285: ILL.R. 38 Mad. 1125. 
2. (1914) 17 M.L.T. 138. 3. (1928) 55 M.L.J. 861. 
4. (1931) 33 L.W: 664 at p. 665. 5. A.I.R. 1928 Mad. 226 (2). 
47 
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The view of Ramesam. J., is quoted with approval by the 
learned Chief Justice in Koya Ankamma v. Kameswarmma,1 
in which his Lordship observes, 

“Purushothama Ratho v. Brundavana Dass?, decides that suits brought 
by persons to set aside alienations by their de jure guardians during the 
minority are governed by Art. 44 whereas Art. 44 does not apply to suits by 
minors to set aside alienations made by de facto guardian.” 

But as the casein Koya Ankamma v. Kameswarammal, was 
a case of an alienation by a de jure guardian, Art. 44 was 
applied. It will therefore be seen that this Court has been 
consistently holding that in case of improper or unauthorised 


` alienations by de facto guardians, the minors, when. they come 


of age, need not get the alienations set aside and that Art. 44 
of the Limitation Act would not apply. It is, however, pointed 
out by the learned Advocate for the appellant that the correct- 
ness of the decision in Thayammal v. Kuppanna Koundan,8 
was doubted by Curgenven, J., in the case of Kari Adeyya v. 
Tammalampudi Govindu4 but the question for decision there 
was whether an alienation by the miother acting as the guardian 
of her daughter, who was a minor Hindu Widow, was void or 
only voidable, and whether the suit by the reversioners was 
barred by Art. 125 of the Limitation Act and after expressing 
a doubt about the correctness of the decision in Thayammal v. 
Kuppanna Goundan3, His Lordship observes, 

“In any case it does not follow that because Art. 44 may be inapplicable 
the transaction would be void”. 


I do`not think this case helps the appellant. In Seetha- 
ramamma v. Appiah’.no question of the applicability of Art. 44 
arose for decision. The question there was whether an aliena- 
tion by the de facto guardian not for necessity was only void- 
able and could be ratified by the minor on attaining majority. 
This too therefore does not help the appellant. In the case 
reported in Ramaswami v. Kasinatha’ it was pointed out that 
Art. 44 of the Limitation Act did not apply to cases of aliena- 
ations by de facto guardians, and several cases including 
Thayammal v. Kuppanna Goundan3 were quoted. In 
the case in Bangarammal v. Lydia Kent? where the 
parties were christians, the question for decision was 


1. (1934) 70 M.L.J. 352. 2. (1931) 33 L.W. 664. 
3. (1914) 27 M.L.J. 285: I.L.R. 38 Mad. 1125. 
4. (1929) 58 M.L.J. 417. 
5, (1925) 50 M.L.J. 689: I.L.R. 49 Mad. 768. 
.6. A.LR. 1928 Mad. 226, 
7. (1934) 67 M.L.J. 322: I.L R. 57 Mad. 1062. 
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whether the mother could be regarded as a natural guardian 
and what was the effect of an alienation by her. The cases 
relied on by the appellant therefore do not support his conten- 
tions. 

It may even be doubted whether such persons who are 
called de facto guardians can really be regarded as guardians 
in the strict sense of the term. They may be intermeddling 
with the estate of the minor or even managing and dealing 
with that estate for some time, but it is very doubtful whether 
by those acts alone they can be called guardians in the strict 
legal sense of that term. If that is so, Art. 44, which deals 
with alienations by ‘guardians’ can have no application what- 
ever to alienations by such persons. However in this case it is 
not necessary to go so far, for as the alienations in question 
are found tobe not fornecessity and not binding on the minor, 
I do not think that the plaintiff is bound to get them set aside 
or that Art. 44 applies. The suit is therefore not barred by 
limitation. 

The Second Appeal is therefore dismissed with costs inclu- 
ding costs in C.M.P. 4711 of 1934. 

Leave to appeal, applied for, is refused. 

S. V. V. —— Second appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA RAO. AND MR. 
JUSTICE CORNISH. 


Doddi Abdul Nabi Saib .. Appellani* (Petitioner) 
Insolvent) 
. v. 
Kallappa Rajappa Patel and 
others .. Respondents (Counter 


Petitioners-Creditors). 


Provincial Insolvency Act (V of 1920), Ss. 41 and 42—Grounds for 
refusing absolute discharge—What are—Whether in the circumstances of the 
present case a refusal was justified. 

Where an insolvent applied for an absolute discharge under S. 41 
Provincial Insolvency Act within the time specified and the lower Court in 
rejecting the application relied upon the grounds infer alia that the insolvent’s 
assets were not of value equal to eight annas in the rupee, but it was found 
he had reasons to show that circumstances for which he would not be held 
responsible were the causes of such inadequacy of assets and that he was not 
guilty of any of the acts mentioned in clauses (c) to (f) of S. 42 and that his 


* A. A.O. No. 212 of 1934. 7th April, 1936 
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trade or business in which he had incurred debts had been carried on also by 
his father and not by himself alone, 

Held, that since the grounds mentioned were not sufficient under the pro- 
visions of the Act to refuse the discharge that the petitioner prayed for, and 
as, there was nothing in fact to infer fraud from the conduct of the insolvent, 
the order of the lower court should be set aside. 


Appeal against the order of the District Court of Bellary 
dated 26th October, 1933 and made in I.A. No. 146 of 1932 in 
I. P. No. 44 of 1932 on the file of the Subordinate Judge’s 
Court of Bellary. 

A. Viswanatha Aiyar and O. V. Baluswami for appellant. 

Respondents were not represented. 


The Judgment of the Court was delivered by 

Venkatasubba Rao, J.—The respondents are unrepre- 
sented. 

The learned Judge has disposed of the matter with- 
out sufficient advertence to the provisions of the Insolvency 
Act. The order of adjudication was made on the 12th - 
September, 1932 and the period fixed within which the 
Insolvent was to apply for his discharge, was six months 
from that date. The application for an absolute discharge under 
S. 41, out of which this appeal arises, was made by the insolv- 
ent on the 3rd March, 1933, that is, within the time limited. 
Whether the Court shall grant or refuse an absolute order of 
discharge, must be determined with reference to the terms of 
S. 42; but the learned Judge, in rejecting the debtor’s applica- 
tion, seems to have relied upon grounds not indicated in, or 
warranted by, that section. There was no opposition to the 
petition on the part of the creditors who were made parties. 
Then as regards the Receiver, whose report, S. 42 provides, 
shall be deemed to be evidence, he reported inter alia first that - 
the insolvent had been rendering him proper assistance in the 
administration of the estate, and secondly, that he had not made 
any fraudulent transfers of his property to defeat or delay his 
creditors or committed any act of bad faith. The insolvent’s 
assets, as is conceded, are not of a value equal to eight annas 
in the rupee; therefore, to be entitled to an absolute discharge, 
he should bring himself within the qulifying clause of S. 42 
(1) (a). The question is, has he satisfied the Court that the 
inadequacy of his assets has arisen from circumstances for 
which he cannot justly be held responsible? On the material 
before us, there is little reason to doubt that the debts shown 
were trade debts incurred in the course of a business, which 
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had been carried on both by his father and himself. It has not 
been shown that he was guilty of any of the acts mentioned in 
clauses (c) to (f) of S. 42; there is nothing to suggest that he 
continued to trade, knowing himself to be insolvent or contrac- 
ted any debt recklessly or brought on his insolvency by any sort 
of rash and hazardous speculation. The learned Judge gives 
two reasons for refusing the application. He says “how he 
(the insolvent) got such extensive credit is a mystery,” thereby 
meaning, that fraud must be inferred from the very fact that 
the debts were incurred. It is needless to point out that this 
statement of the learned Judge proceeds upon a misapprelien- 
sion of the law. The second ground on which the order is 
based, is that the insolvent uttered a falsehood in stating that 
the debts were contracted by his father. In point of fact, 
this observation of the Judge is not correct, for, although the 
‘insolvent seems to have taken some part in the business, it has 
not been denied that it was carried on by his father also, 
Further, this is scarcely a ground admissible under S. 42, upon 
which the order of discharge can be refused. The receiver in 
his report made a recommendation that a discharge might be 
granted but its operation be suspended for a year. More than 
two years have since elapsed and we think that in the circum- 
stances, the proper order to make-is, to grant an absolute order 
of discharge. 
The Lower Court’s order is set aside and that, appeal is 
allowed. 
K. C. Appeal allowed. 
_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice VENKATASUBBA Rao AND MR. 
JUSTICE VENKATARAMANA Rao. 
M. Ar. Rm. P. M. Chidambaram 
Chettiar .. Appellants*  (Petitioners- 
objectors) 





U. 

The National City Bank of New 

York Carrying on business at 

No. 547, Merchant Street, 
„Rangoon s .. Respondents (Respondents 

Decree-holders). 

Partnership Act (IX of 1932), Ss. 4 and 30—Minors whether can be 
bariners—Minor can be conferred upon benefits of a partnership by agreement 
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among adult partners—Ex parte decree against a firm—Minors constituting 
or carrying on business by mother as guardian—Execution—Minors not 
parties to the decree—Decree was void—Execution not proper—Civil Proce- 
dure Code (V of 1908), O. 30,7. 10 whether applicable. 

It is impossible to regard minors as constituting a partnership firm, In 
the Indian Partnership Act (IX of 1932) partnership is described as the 
relation between persons who have agreed to have the profits of a business. 
It follows that a minor, who is incapable of contracting cannot be a partner. 
Further it is incomprehensible that persons, all minors, can agree with each 
other to form a partnership. Moreover under S. 30 of the Partnership Act 
the adult partners by a contract between them can agree to confer the benefit 
of a partnership on a minor; where a benefit is thus reserved to a minor 
that arises not from a contract with the minor but between the adult partners. 
Thus there must be two adult members at least who are capable of contract- 


` ing, before a minor is entitled to the benefits of partnership. 


Where a Bank obtained a decree against a firm of Nattukottai Chetties 
and in execution of the decree attached certain properties which on their 
own showing belonged to four minors constituting a joint Hindu family 
managed by their mother as guardian and the legitimate contention put 
forward by them was that the suit and proceedings had ended in an ev parte . 
decree and hence execution was wholly incompetent and attachment of their 
properties illegal and further that the proprietors of the firm were minors 
and a decree without representation on behalf of the minors was wholly void. 

Held, (1) that there would be no reason to depart from the view taken in 
English cases and hence r. 10 of O. 30 which was only a reproduction of O. 48 
(a) of the English Rules, would apply only to the case of a single 
individual who carried on business under an assumed or trading name. 
Here the socalled assumed name of a firm was said to be the namejof the 
business owned by the four minors and the rule was therefore inapplicable. 
Further it was doubtful whether a minor alleged to be trading through his 
guardian answered the description ‘any person carrying on business’ in r. 10 
of O. 30; therefore, there was no decree passed against the minors in question, 
in other words, the minors were not parties to the decree. The decree was 
as a result, incapable of execution against them or their property. 

(2) that even if a suit was brought under the procedure laid down in 
O. 30 Civil Procedure Code against a partnership firm where a minor had 
been admitted to some kind of benefit, to such a suit the minor could in no 
sense be regarded a party. 

English case law reviewed. 

Appeal against the order of the Court of the Principal 
Subordinate Judge of Coimbatore dated 9th April, 1935 and 
made in E. A. No. 377 of 1935 in E. P. R. No. 40 of 1935 in 


(C. R; R. No, 149 of 1934) on the file of the High Court, 
Rangoon. 

B. Sitarama Rao, V. Ramaswami Aiyar and N. G. Krishna 
Aiyangar for appellants. 

K. Rajah Aiyar and L. A. Gopalakrishna Aiyar for 
respondents. 

The Judgment of the Court was delivered by . 

Venkatasubba Rao, J—This appeal raises a question of 
some importance. The plaintifis—The National City Bank 
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of New York—obtained a decree on 19th June, 1934, in the 
High Court at Rangoon for about Rs. 25,000 against two 
defendants, with first of whom alone we are concerned. The 
first defendant is described in the plaint as “ R. M. P. M. 
Chettiar firm, carrying on business at No. 84, Mogul Street, 
Rangoon.” In execution of the decree, the plaintiff bank 
attached certain properties, which on their own showing belong 
to the four minors (the appellants before us) constituting a 
joint undivided Hindu family. The subordinate Judge of 
Coimbatore, in whose Court the decree was being executed, 
disallowed the objections preferred on behalf of the minors 
and made an order allowing execution. The objection, which 
is material for the present purpose, has been raised in the 
following form: 

“ The suit and the proceedings that ended in the said ex parte decree and 
the proceedings in the execution taken out after the decree are wholly 
incompetent and the attachment effected of the properties. 

is wholly illegal”. 

Further on it is stated: 

“The firm has no legal entity and there can be no decree against a firm 
without any agent or partner being represented. ‘Further all the propertors 
of said firm are minors and there is no adult proprietor and a decree obtained 
without any representation on behalf of the minor proprietors is wholly void 
and it is a nullity”. 

-It will be seen, that it is here assumed, that the suit has 
been filed under the procedure applicable to suits against firms, 
which under O. 30, rr. 1 to 9 may be instituted in the names 
of the firms. The plaintiff bank replied, that although the 
first defendant in the suit was described asa firm as already 
stated they (the bank) did not intend to adopt the procedure 
applicable to firms but the provision of law under which the 
suit was brought, was O. 30, r. 10 applicable to actions against 
persons carrying on business in assumed names. In order to 
make the contentions of the parties clear, we may briefly set 
forth what appear to be undisputed facts. One Muthuveerappa 
Chetty, a member of the Nattukottai Chetty community was 
carrying on money-lending business under the name of “R: M, 
P. M. Chettiar Firm ”. He died in 1931, leaving his undivided 
sons (the appellants) all four of whom were and have been 
minors. Their mother, one Meenakshi Achi continued the 
business on their behalf with the aid of an agent, by name 
Veerappa Chetty and the suit debt was incurred in December, 
1932, in ihe course of that business. The suit was then filed 
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and attempts made to effect personal service of the summons on 
the agent having proved unsuccessful, an order for substituted 


service was obtained, copies of the summons were affixed and 
the decree as mentioned above was made. 


The first question is, does the procedure prescribed by 
O. 30 in regard to suits against firms in the firm name apply? 
In the first place, it is impossible to regard the minors as 
constituting a partnership firm. In the Indian Partnership Act 
1932, ‘ partnership’ is described as the relation between persons 
who have agreed to share the profits of a business (S. 4). The 
next section goes on to say that the relation of partnership 
arises from contract and not from status. It follows that a 
minor, who is incapable of contracting, cannot be a partner. 
Further, it is incomprehensible that four persons, who were 
all: minors, can agree with each other to form a partnership. 
Then, turning to S. 30, it enacts that a minor can never be a 
partner, although “he may be admitted to the benefits of 
partnership”. Under the section, the adult partners, by a 
contract between themselves, can agree to confer this benefit — 
upon a minor: in other words, the relation of partnership is 
the result of contract; and where any benefit is reserved to a 
minor, that arises not from a contract with the minor but 
between the adult partners. From this the necessary inference 
is, that there must be atleast two adult partners who are capable 
of contracting, before a minor is entitled to the benefits of 
partnership. The language of S. 30 is perfectly clear and it 
expressly enacts that even where some benefit is reserved to a 
minor, he is not a partner, the only partners composing the 
firm being the adult members. If therefore a suit is brought, 
under the procedure laid down in O. 30, against a partnership 
firm where a minor has been admitted to some kind of 
benefit, to such a suit the minor can in no sense be regarded 
as a party. O. 21, r. 50, Civil Procedure Code, provides that 


- where a decree has been passed against a firm, execution 


may be granted against any property of the partnership: the 
redson for making the partnership property liable is not, that 
the minor has been sued, but that under the law, the partner- 
ship property is liable for the debts of the firm. As Lord 
Herschell, L. C. observes in Lovell & Christmas v. Beau- 
champ}. 


LT 


1, (1894) A.C. 607 (H.L.). 
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“The adult partner is, however, entitled to insist that the partnership 
assets shall be applied in payment of the liabilities of the partnership, and that 
until these are provided for, no part of them shall be received by the infant 
partner”. 


In English Law, there is nothing to prevent an infant be- 
coming a partner, but even there, it has been held in the case 
just cited, that when a suit is brought against a firm under 
O. 48, (a) (corresponding to O. 30 of our Code), the judg- 
ment to be passed should be against the firm other than the 
‘minor partner: but that cannot affect execution against the 
partnership property (see also Harris v. Beauchamp Brothers.1 
For the position, that under the Indian Law, a decree, against 
a partnership firm, cannot be regarded as a decreé against the 
minor who has been admitted to somie benefit, it is unnecessary 
to rely upon the decision, already mentioned, of the House of 
Lords: for S. 30 of the Indian Partnership Act places the 
matter beyond doubt. We may in this connection also mention, 
that under the Code, as under the English Law, when a decree 
has been obtained against a firm in the firm name, execution 
may be levied against the partnership property, notwithstanding 
the fact that a minor possesses some interest. It is unneces- 
sary to pursue this matter, as Mr. Rajah Iyer, the respondents’ 
learned counsel, urges that the suit should be regarded as in 
effect having been brought under r. 10 of O. 30. The whole of 
the order is a reproduction, almost verbatim, of the rules com- 
prised in O: 48 (a) of the English Rules. Rule 10 of O. 30, is 
modelled on O. 48 (a) r. 11, the corresponding English 
provision. That rule applies, it has been held in England, to a 
single individual who carries on business under an assumed or 
trading name2 St. Gobain, Chauny and Cirey Co. v. 
Hoyermann’s Agency and Maclver v. G. and J. Burns.4 
Rule 10 of O. 30 stands in marked contrast with rule 1. The 
latter rule applies to “ any two or more persons”, whereas 
rule 10 refers to ‘any person carrying ‘on business’. There is no 
reason to depart from the view taken in the English Cases and 
we must hold that rule 10 is applicable only to the case of a 
single individual. In this case, the so-called assumed name is 
said to be the name of the business owned by the four minors 
and the rule is; in our opinion, utterly inapplicable. It is 
further open to doubt, whether the rule can apply to a iminor 





1. (1893) 2 Q.B. 534. 
2. The Annual Practice (1936) Page 891. 
3. (1893) 2 Q.B, 96 (C.A.). ` 4, (1895) 2 Ch. 630 (C, A.). 
48 
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at all, when what is alleged is, that the business is carried on, 
on his behalf by a guardian. The rule contemplates “any 
person carrying on business”, and as we have said, it is doubt- 
ful, whether a minor alleged to be trading through his guardian 
answers this description. 

We must therefore hold that there was no decree passed 
against the minors in question, in other words, the minors were 
not parties to the decree. The same idea may be expressed, by 
stating that by the description adopted in the plaint, the minors. 
were not brought before the Court at all. The question as to 
what might have been the effect of their not having been 
represented by a guardian-ad-litem, does not arise; the defect 
is something more fundamental, namely, that they were not 
even parties to the suit or to the decree that was passed. The 
decree is therefore incapable of being executed against them or 
their property and we must accordingly allow the appeal with 
costs. À 

Mr. Rajah Ayyar says that the minors have been wrongly 
described and the case is one of mis-description. That is not 
a matter with which we are concerned in execution: it is enough 
for our purpose to say that the decree on its face is not against 
the minors and cannot be executed againstthem. But we wish 
to make it perfectly plain, that nothing that we have said is to 
prejudice in any manner, the plaintiffs’ right to apply to the 
Rangoon, High Court, for the amendment of the plaint or of 
the decree, or to obtain any other similar relief. 

No order is necessary in the Civil Revision Petition. 

K. C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATASUBBA Rao AND MR. 
JUSTICE CORNISH. 





Mudenur Nagappa .. Appellani* (Petitioner). 
i v. 
Firm of Bhagavanji Rasaji, 
Bombay by its partners .. Respondents (Respondents). 


Parinership—Ostensible authority of partner—Firm of money-lenders and 
commission agents~- Assignment of decree by one pariner—Substantial amount 
due under decree given up—Validity of assignment—Effect of subsequent dis- 
solution of firm—Ex post facto confirmation of transaction if permissible— 
Contract Act (IX of 1872), Ss. 251 and 253—Parinership Act (IX of 1932), 
S. 47—Scope and effect. 





*A.A.O. Nos. 189 and 319 of 1933. 13th March, 1936, 
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Where two of several partners of a firm of money-lenders and commis- 
sion agents individually assigned certain decree debts of the firm and it 
appeared that that the assignments really amounted to the compounding of 
the claims inasmuch as the assignors received a smaller sum of money than 
the decree amount, and when the assignees applied for execution as trans- 
feree decree-holders objection was raised to the validity of the assignment in 
their favour. 


Held, that the assignment of the decrees amounted to a compounding of 
the claims, and that it was invalid as not being within the ostensible authority 
of the assigning partners. 


Held further, that the subsequent dissolution of the firm did not have the 
effect of validating the assignment since the authority of the partners con- 


tinued thereafter only “in all things necessary for the winding up of the busi- 
hess of the partnership”. 


Principle of apparent or ostensible authority of partner discussed with 
reference to English and Indian Law. Story on Partnership and Agency 
quoted with approval in Bank of Australasia v. Breillat, (1847) 6 Moo, P. C. 
at p. 193, 194: 13 E.R. 642, relied on. ` 


As a general proposition an authority to give discharge for a debt on 
payment does not include a power to compromise or settle it in any waya 
partner likes. . ‘ 


Lindley on Partnership 10th Edition pp. 150. 191 relied on. 
Section 253 of the Contract Act does not mean that an ex post facto con- 
firmation can give validity to a transaction initially invalid. 
Appeal against the order of the District Court of Bellary 
dated 30th January, 1933 and made in E. P. No. 90 and 57 res- 
pectively of 1932 in Summary Original Suit No. 70 of'1931.. 


K. Srinivasa Rao for appellant. 
M. S. Ramachandra Rao for B. Somayya for respondent. 
The Judgment of the Court was delivered by 


Venkatasubba Rao, J.—These appeals raise the question 
of the extent of the authority of a partner to bind by his acts 
the partnership of which he is a member. A firm by name 
Bhagvanji Rasaji consisting of seven partners obtained a 
decree for about Rs. 4,000. Two persons (i) Sakalchand (ii) 
Nagappa putting. forward rival claims to the decree in question 
applied to the Lower Court for its execution as transferee 
decree-holders. Sakalchand alleged an assignment in his favour 
dated 8th September, 1932 by Jasraj one of:the seven partners; 
Nagappa’s claim was based on a similar assignment made on 
24th September, 1932 by another partner Jovarmul Bhagvanji. 
The learned District Judge having rejected both the applications, 
the assignees have filed the appeals in question. 
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The assignment in favour of Sakalchand was for Rs. 1,300 
and that in favour‘of Nagappa for Rs. 1,701. It is not alleged 
that either of the sums has been brought into the partnership 
assets for the common benefit of the partners; the question 
that arises therefore.is, was the transfer in either case within 
the scope of the apparent or ostensible authority of the partner? 
The case, it is common ground, is governed by Chapter XI of 
the Indian Contract Act which has since been repealed by the 
Indian Partnership Act, 1932, The relevant part of S, 251 
runs thus: l : 

“Each partner who does any act necessary for, or: usually done in, carry-. 
ing on the business of such a partnership as that of which he is a member 
binds his co-partners to the same extent as if he were their agent duly appoint- 
ed forthat purpose”. 

«The only necessity” observe Pollock and Mulla, 

“which the English authorities recognise as conferring authority is the 
necessity of carrying on the business i inthe usual way. Extraordinary occa- 
sions will not confer extraordinary power on a partner or manager” 

The learned authors go on to observe that the words of the 
present section: 

“necessary for. +~ . . Carrying on tlie business of such a partnership as_ 
that of which he isa member”. 
may be read, and it seems the more natural reading, as 
including what.is necessary in the circumstances of the special 
occasion, and not as confined to what is necessary in the usual 
course of business (see their Commentaries on S. 251). In 
other words, under the English law ‘power to do what is 
usual does not include a power to do what is unusual, however 
urgent”. But under S. 251 it is open to argument that the 
powers of a partner are somewhat more extensive than under 
the English’ law. .With this possible distinction, however, we 
must at once point out, we are not here concerned. No 
attempt has been made to show, indeed no argument has been 
put forward that the transactions in question are justified by 
the existence:of any special or extraordinary circumstances. 
The question therefore reduces itself to this: was the making 
of the assignment within the scope of the apparent or ostensible 
authority of the partrier? The principle of apparent authority 
may.be thus stated: Every partner is, in-contemplation of law 
the general and accredited:agent of the partnership and may 
consequently. bind all the other partners by his acts in all matters 
which. are: within. the scope and objects of the partnership, 
provided, that his acts done in violation of his duty to the firm, 
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will not bind it, when the other party to the transaction is 
cognisant of, or co-operates in, such breach of duty. (Story 
on Partnership and Agency quoted with approval by the 
Judicial Committe in Bank of Australasia v. Breillati.) As 
regards the nature of this firm’s business, it is described as a 
firm of money-lenders and commission agents and nothing 
further appears. The decree for about Rs. 4,000 has been 
transferred in one case for Rs. 1,300, in the other for Rs. 1,700 
odd. The transaction in each case amounts in fact to the com- 
pounding of the claim although it has taken the form of an 
assignment; if the arrangement was with the judgment-debtor 
directly, it would have been, without question, nothing short 
of a compromise of the debt. The intervention of a third 
party would in principle make no difference and we should 
therefore proceed upon the footing that the debt has been com- 
pounded, a large part of the claim being surrendered. As a 
general proposition, an authority to give discharge for a debt 
on payment, does not include a power to compromise or settle 
it in any way a partner likes. (Lindley on Partnership, 10th 
Edition (1935) pp. 190 and 191). We may mention that this 
principle has- now received statutory recognition (S. 19 (c) 
the Indian Partnership Act, 1932). 

It is said that the firm became dissolved on 5th November 
1931 but thatcircumstance in our opinion makes no difference. 
S. 263 of the Indian Contract Act runs thus: 


“After a dissolution of partnership, the rights and obligations of the 
partners continue in allthings necessary for winding up the business of the 
partnership”. 


No new rights accrue to the partners on dissolution as the 
word “continue” clearly shows; for, it implies that the rights 
previously possessed remain in existence. Far from enlarging, 
the section limits those powers, as the authority of the partners 
continues “in all things necessary for winding up the business 
or the partnership”, in other words, only so far as may be 
necessary to wind up its affairs (cf. S. 47 of the Indian 
Partnership Act, 1932). . 

No further eect arises in the appeal filed by Sakal- 
chand and although the learned District Judge has-not given 
cogent reasons for his conclusion, we must hold that his order 
is right and dismiss C.M.A. 319 of hes It is accordingly 
dismissed but without costs. ' E 








“7O 4. (1847) 6 Moo. P.C. 152 at pp. 193, 194/13 ER, 642, © 4T 
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In the appeal of Nagappa (C.M.A. 189 of 1933) a further 
contention has been raised based upon S. 253 (5) of the 
Contract Act. What happened was, that in the lower Court all 
the partners except Jesraj approved of and supported the 
assignment made in the appellant’s favour. It is therefore 
urged that under S. 253 (5) the opinion of the majority 
should prevail. That Section says: 

“When differences arise as to ordinary matters connected with the 
partnership business, the decision shall be according to the opinion of the 
majority of the partners”. 

This surely does not mean that an ex post facto confirma- 
tion can give validity to a transaction initially invalid. The 
section presupposes that a decision was taken, the question 
having been raised and debated. The power, though not in 
itself of a judicial kind, is subject to the rule (natural justice 
requires it), that every partner must have an opportunity of 
being heard and the decision must be made in good faith, 
with a view to the collective interest of the firm (See Pollock 
and Mulla’s Commentaries on S. 253 (5). 


Then remains a further point. Our attention has been 
drawn to an affidavit dated 30th January, 1933, filed by the six 
partners. It is claimed there, that the assignment in favour of 
the appellant can be justified by the terms of the dissolution of 
the partnership: under those terms it is stated that the capitalist 
partners, including the assignor Javarmul Bhagavanji, are 
entitled to all the assets and outstandings of the firm. Para- 
graph 4 of the affidavit then goes on to day: 

“‘ Javarmul Bhagvanji the capitalist is therefore entitled to collect the 
amount and the other partners of the firm noted above have no objection to 
the recognition of the transfer executed by himin favour of the petitioner 
Mudenur Nagappa”. 

It is likely that this was not pointedly brought to the notice 
of the lower Court. Further, it is to be observed that the pre- 
vious affidavits filed on behalf of the appellant contain no such 
assertion. However, we think that this is a question of fact 
into which the lower Court should go. Had the affidavit been 
filed for the first time here, we should not have allowed the 
question to be raised; but, as already stated, the affidavit was 
before the Court below and we think that this matter should be 
enquired into. The order under appeal is therefore reversed 
and the Lower Court is directed to re-hear the application of 
Nagappa with reference to the question of fact referred to 
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above and dispose of it. The lower Court will expedite the 
hearing. We make no order as to costs. 

C.M.A. 319 of 1933 dismissed. 

C.M.A. 189 of 1933 remanded. 
B. V. V. —— 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

l PrEsENT:—MR. Justice CORNISH. 

Manakkat Tekkepeedikayil Kooleri 
Naduvile Purayil Abdulla and 


eleven others. .. Petitioners* (Plaintiffs). 
v. i 
Subramanyan Pattar and others .. Respondents (Defen- 
dants.). 


Court Fees Act (VII of 1870 as amended in Madras)—S.7 (IV-A) and 
Sch. II, Art. 17-A—Applicability—Prior razinama decree—Minors not pro- 
perly represented by guardian—Subsequent suit by minors to declare decree 
to be nullity—Court-fee payable. 

The plaintiffs and defendants were. members of a Malabar tarwad. The 
plaint alleged that in a prior suit filed to enforce a mortgage executed by some 
members of the tarwad the present plaintiffs, who were then minors, were 
represented by their guardian, and that the suit ended in a razinama decree. 
The plaintifis contended that the said decree was fraudulent and collusive, 
that the guardian had acted mala fide and negligently in the suit, and 
prayed that the decree be declared null and void and not binding on them. 

Held, that on the plaint allegations the minors could not be deemed to be 
parties to the prior decree, that the plaint merely involved a declaration as to 
the decree being a nullity so far as the plaintiffs were concerned, and that 
court-fee was payable under Art. 17-A of Sch. II, of the Court Fees Act, as 
amended in Madras. 

Sellappa Goundan v. Masa Naicken, (1923) 45 M.L.J. 675: LL.R. 47 Mad. 
79 and Venkatasiva Rao v. Satyanarayanamurthy, (1932) 63 M.L.J. 764: 
LL.R. 56 Mad. 212 referred to. 

If a party to a decree sues to set aside or cancel a decree S. 7 (IV-A) of 
the Court Fees Act will apply, but if the party suing was not a party to the 
decree which he seeks to have declared not binding on him, the appropriate 
provision of the Court Fees Act is Art. 17-A of Sch. II. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of South Kanara dated 8th February, 1935 in O. S. 
No 86 of 1931. 

The facts of the case were as follows :— 

The plaintiffs and defendants 2 to 10 were members of a 
Mopla Marumakkathayam tavazhi tarwad. The plaint alleged that 
a prior suit had been filed by certain persons to enforce a mortgage 
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Abdulla. executed. by the second defendant and other members of the 
-s v. tarwad. The present plaintiffs 1 to 4 who were then minors, were 
.Subra- À ; ; : . 
manyan parties to that suit which ended in a razinama decree. In the 
Pattar. present suit, the plaintiffs challenged the decree as fraudulent- and 
collusive and wholly inconsistent with the welfare and interests of 
the minors and their tarwad and dlleged that the guardian had 
acted mala fide and negligently. The plaintiffs consequently prayed 
to declare that the razinama decree was null and void and not 
binding on them, and to give the plaintiffs possession of those 
properties, ' . 
P. Govinda Menon for Petitioners. 
C. S. Krishnamurti Aiyar for Respondent. 


The Court delivered the following 


Jupcment.—This Revision Petition raises the question 
whether court-fee on a plaint is governed by Art. 17-A of Sch. 
Ior by S. 7 (IV-A) of the Court Fees Act. The plaintiffs paid 
court-fee in accordance with Art. 17-A. The lower Court has 
held that the fee must be paid in accordance with S. 7 (IV-A) 
which means an additional sum of Rs. 300 odd. Now the 
principle to be followed in determining the question of proper 
court-fee is that the substance of the relief claimed and not 
the form and language of the plaint, must be looked at: The 
Secretary of State for India in Council v. Lakhannai. In the 
case before me the relief asked for is that a razinama decree 
passed against members of a tarwad, of which the present 
plaintiffs and defendants were members—the plaintiffs then 
being minors represented by defendants—may be declared null 
and void. The word ‘declaration’ in Art. 17-A has a different 
meaning from ‘cancellation’ in S. 7 (IV-A) as has been pointed 
out by Anantakrishna Aiyar, J., in Venkatasiva Rao v. Satya- 
narayanamurty2, That learned Judge there said: 

‘A decree will have full force and binding effect between the parties to 
the same until it is set aside by the persons who were parties to the same; 


but persons who where not parties to the decree can only sue fora declara- 
tion in respect of their rights in relation to the decree.’ 


Therefore if a party to a decree sues to set aside or cancel a 
decree S. 7 (IV-A) governs the court-fee but if the party 
suing was not a party to the decree which he seeks to have 
declared not binding on him, the appropriate provision of the 
Court Fees Act is Art. 17-A. The whole question in the 





1. (1932) 64 M.L.J. 24. 
2. (1932) 63 M.L.J. 764: LL.R. 56 Mad. 212. 
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present case is whether the plaintiffs were properly represented 
by the defendants—guardians in a suit which terminated in 
the razinamah decree; that is to say whether the interests of 
the guardians were adverse to the interests of the minors, 
whom they represented, so that the minors could not be deemed 
to be parties to that decree. For, it has been held that a minor 
represented in a suit by a guardian whose interest is adverse to 
that of the minor is not legally represented at all. Sellappa 
Goundan v. Masa Naickent. Now I think that prima facie 
the prayer in the plaint for a declaration is based on allega- 
gations which directly put this question of adverseness of 
interest in issue. But that is a question of fact which must be 
determined on evidence given in the suit. It cannot be decided 
at this stage. And this leads me to the conclusion that the 
declaration is asked for on the footing that the plaintiffs were 
not parties to the razinamah decree which they pray to be 
declared a nullity so far as they are concerned. In my opinion 
therefore they were entitled to pay court-fee under Art. 17-A. 
The Revision Petition is allowed, but costs will abide the 
result of the suit. l 


B. V. V. Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 


Patur Subramania Sastri -. Appellant* (fifth Defendant- 
fifth Respondent) 





v. 
Vedam Subbalakshmamma and 
others .. Respondents (Plaintiff-Peti- 
tioner and Defendants 
I to 3 Respondents 1 
to 3). 


` Civil Procedure Code (V of 1908), Ss.47 and 50 and O. 22, r. 10—Execution 
application—Decree for maintenance charging properties—Prior mortgagee 
of some of those properties—S ubsequent purchase by him—M ortgagee not a 
party to the decree—No application to add him as a barty—If can be added by 
decree-holder to execution application. 


In execution of a maintenance decree charging certain properties belong- 
ing to the defendant for the amount of maintenance due to and decreed in 
favour of the plaintiff in that suit, it is not open to the decree-holder to 
implead a prior mortgagee of some of the charged properties, who subse- 
quently purchased them outright, as a party judgment-debtor, when he was not 


1. (1923) 45 M.L.J. 675: LLL.R. 47 Mad, 79, . 
~ “* A. A. A. O. No. 52 of 1932, 2nd April; 1936, 
49 ; 


“ Abdulla 
v. 
Subra- 
-~ manyan 
«Pattar. 


¿Subramania 
Sastri 


v. 
Subbalaksh- 
mamma. 


Subramania 
Sastri 


v. 
Subbalaksh- 
mamma. 
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made a party to the suit or to prior execution applications, at any rate without 
an application filed beforehand to make him a party to tbe execution 
proceedings. 


Appeal against the order of the Court of the Subordinate 
Judge of Nellore dated 4th August 1931 and made in A. S. 
No. 136 of 1931 (A. S. No. 101 of 1929 District Court) 
preferred against the order of the Court of the District Munsif 
of Gudur at Nellore dated 5th February, 1929 and made in 
E. P. No. 1405 of 1928 in O. S. No. 630 of 1923. 

P. S. Raghavarama Sastri for appellant. 

K. Kuppuswami for respondents. 

The Court delivered the following 

JUDGMENT.—This is an appeal from the order of the 
Subordinate Judge, Nellore, dated 4th August, 1931, reversing 
in appeal the order of the District Munsif of Gudur dated 
5th February, 1929, in E. P. No. 1405 of 1928 an application 
to execute the decree in O. S. No. 630 of 1923 which inter alia 
created á charge on certain properties for the amount of 
maintenance due to and decreed in favour of the plaintiff in 
that suit. The appellant in this appeal was not a party to the 
decree. He is said to be a prior mortgagee of some of the 
properties on which a charge for maintenance has been given 
by the decree and he is said to have subsequently purchased 
the mortgaged properties outright. He was impleaded as 
judgment-debtor No. 5 in the execution application though he 
was not d party to the decree or to any execution proceeding 
till then. He protested that he could not be made a party and 
that the petitioner decree-holder had no right to execute the 
decree against him. The District Munsif upheld his contention 
and dismissed the execution petition so far as he was concerned. 
On appeal however the Subordinate Judge differed from the 
District Munsif and came to the conclusion that even a repre- 
sentative in interest who is not a legal representative can be 
proceeded against in execution and accordingly reversed the 
order of the District Munsif and remanded the petition for 
fresh disposal. 


The only point raised in this appeal is whether this view 
of the Subordinate Judge is wrong. No doubt S. 47, Civil 
Procedure Code, directs that all questions arising between the 
parties to the suit or their representatives shall be determined by 
the Court executing the decree and the word ‘ representative ’ 
is wider in its connotation than the words ‘legal represen- 
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tative’. S. 47, however does not confer any right of proceeding 
in execution aginst persons who are not judgment-debtors 
themselves: The right of proceeding in execution against 
persons other than judgment-debtors is conferred by S. 50, 
Civil Procedure Code. Sub-S. 1 of S. 50, provides that where 
a judgment-debtor dies before the decree is fully satisfied, the 
decree-holder may apply to the Court which passed it to execute 
the same against the legal representative of the deceased; and 
sub-S. 2 limits the extent of the liability of such legal 
representative. The appellant is certainly not a judgment- 
debtor nor is he the legal representative of any judgment- 
debtor. So much is conceded. No doubt by reason of his 
purchase of some of the properties over which the decree-holder 
was given a charge now belong to him as owner and he may be 
regarded as a representative in the wider sense of the term. 
That however does not entitle the decree-holder to make him 
a party judgment-debtor in the execution application. In any 
case there was no application beforehand to make him a party 
judgment-debtor in execution proceedings. It may be,as stated 
in Hem Chandra Banerjee v. Annapurna Debil that the 
question whether O. 22, r. 10, Civil Procedure Code, applies 
to execution proceedings is a matter of some doubt and it may 
be that the Court may have power, even apart from O. 22, 
r. 10, to add a party for the purpose of execution. These 
questions need not be decided in the present appeal because 
there is no application to implead the appellant as a party to 
the execution proceedings. There is only an execution petition 
impleading him as a party, as if the decree-holder by a mere 
exercise of her own will, is entitled to make the appellant a 
party to the execution’ proceedings. There can be no doubt 
that the decree-holder is not entitled to do this and that the 
application to execute the decree so far as the appellant is 
concerned was incompetent. It follows from this that the 
appeal must succeed and that the order of the Subordinate Judge 
remanding the petition for fresh disposal must be set aside. 
The order of the District Munsif of 5th February, 1929, is 
restored. The appellant is entitled to have his costs in this 
Court and in the Court below from the decree-holder, first 
respondent. 

Leave to appeal is refused. 


S. V. V 





go Appeal allowed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT '—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice AnD MR. JUSTICE STODART. 
Munnaluri Rama Rao minor by 
guardian Gangamma and another .. Appellants* in all the 
- appeals = (Peti- 


tioners) 
v. 
Tadikonda Sreeramamurthi and 
others .. Respondents (Defen- 
dants). 


C. P. Code (V of (1908), S. 47—Order dismissing plea of limitation— 
‘Appealable—Decree and satisfaction in full, entered by Court—One of the 
plaintiffs a minor—Leave of Court not obtained by the other plaintiff acting 
as his guardian—Order of Court entering up satisfaction whether can be 
attacked after minor attaining majority—Execution for ascertainment of 
mesne profits after three years from decree—Limitation Act (IX of 1908) 
Art. 181 applicable. 

An order dismissing a plea of limitation as regards an execution petition 
in execution proceedings is an appealable decree under S. 47 Civil Procedure 
Code. Obviously if the plea is allowed it must be an appealable order and 
similarly if it is rejected itis an appealable ‘decree’. If it isan appealable 
‘decree’ it-must follow that it isan appealable ‘decree’ directly it has been 
pronounced. j ' 

Rajah of Ramnad v. Velusami Tevar, (1920) L.R. 48 I.A. 45: 40 M.LJ. 197 
(P.C.) ; Shiva Narayan Lal v. Narayan Prasad, A.I.R. 1924 Pat. 683 followed. 

Where on an award in a partition matter a judgment and decree in 1921 in 
terms of it were given to plaintiffs and in consideration of certain release by 
them the plaihtiffs were to receive a lump sum of which some amount was 
paid as the entire mesne profits by defendants and accepted by plaintiffs and 
a satisfaction of the decree to that extent was applied for in 1922 to which 
the reply was that full satisfaction should be entered up according to an 
arrangement between the parties and the lower Court also made on order 
recording full satisfaction of both mesne profits and outstandings, but 
one of the plaintiffs having been a minor on the date of the decree as 
well as subsequent proceedings questioned the other plaintiff’s action and on 
attaining majority in 1925 put ina petition to have the partition award and 
decree set aside and on his death his legal representative in continuation of 
the proceedings filed in 1928a petition to determine mesne profits and to 
review the order of full satisfaction. 

Held, (1) that since the Court which could have rejected the application 
to record satisfaction so far as the outstandings were concerned having not 
done so and no objection having been made to the previous leave of the 
Court not being obtained, in the circumstances,the minor was not entitled to 
ignore satisfaction recorded or to say the other plaintiff not having obtained 
leave of Court, he was entitled once more to get the money from defendants. 
The defendants on the other hand could claim full discharge by reason of the 
order of Court entering up satisfaction. 


* C.M.A. Nos. 420, 427 of 1933. 
102 and 103 of 1934. tgp te oo 15th February, 1936. 
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(2) That Art. 181-of the Limitation Act would apply to the petition for 
ascertainment of mesne profits and hence the execution petition in 1928 would 
be clearly barred. j 


_ Timmaraju v. Narasimhaju, (1928) 54 M.L.J. 665 observations of Jack- 
son, J., relied on. 


Appeals against the orders of the Court of the Subordinate 
Judge of Masulipatam dated 25th September, 1933, 17th July 
1933, 17th November, 1933 in E. A. No. 510 of 1933 in E. P. 
No. 55 of 1928, I. A. No.- 844 of 1932 in E. P. No. 55 of 
1928, E. A. No. 704 of 1928 and E. P. No. 55 of 1928, in O. 
S. No. 12 0f 1917 respectively. 

V. Govindarajachari for appellants. 

Ch. Raghava Rao for respondents. 

~ The Court delivered the following 

Jupements. The Chief Justice.——The preliminary objec- 
tion as regards the orders in these cases made in the lower 
Court being appealable must be overruled. 


One of the orders in question is an order disallowing a 
plea that the execution petition was barred by ‘limitation and 
that order having been made, subsequent proceedings were 
adjourned until a future date. The other is an order allowing 
the mortgagee from the original decree-holder in the suit to be 
brought on as legal representative of the deceased widow cf 
the original decree-holder and to continue the execution. 

A number of cases have been put before us but ‘it is only 
necessary to refer to three of them. One is Rajah of Ramnad 
v. Velusami Tevar! a decision of the Privy Council and another 
is Shiva Narayan Lal v. Narayan Prasad.2 The latter case 
holds the view that an order dismissing a plea of limitation as 


regards an execution petition in execution proceedings is an 


appealable decree under S. 47 Civil Procedure Code; and that 
decision is directly in point. Ithinkalsothat the Privy Council 


decision in Rajah of Ramnad v. Velusami Tevar1 just referred 


to must be taken to be in point as well although it is pointed 


out by Mr. Raghava Rao, that the order in question there was 


a final order in that it closed that execution petition. I think, 
however that the Privy Council decision must be taken to be 
that whenever a plea of limitation is raised in execution peti- 
tions and there is a finding thereon, the order is an appealable 





1, (1920) 40 M.L.J. 197 L.R. 48: IA. 45 (P.C.). 
2. A.LR. 1924 Pat 683. 
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‘decree’. Obviously, if the plea is allowed, it must be an 
appealable order: and similarly, if it is rejected, in the view of 
the Privy Council, it is an appealable ‘decree’. If it is an 
appealable ‘decree’ it seems to me that it must follow that it is 
an appealable ‘decree’ directly it has been pronounced. It is 
not right under those circumstances to wait until some other 
order is made in the execution petition. Our attention was 
drawn toa decision of a Bench to which I was a party and 
indeed I delivered the judgment—namely Zamindar of Bodinaic- 
kanur v. Kamaraja Pandia Naickert. The judgment is a very 
short one and it does not appear that in the course of the 
arguments any reference was made to the Privy Council 
decision in Rajah of Ramnad v. Velusami Tevar? and no 
reference is made to that decision in the judgment. In view 
of what I have stated I am driven to the conclusion that that 
decision was not a correct one and that the correct view of the 
position is that stated in this judgment following as it does 
the Privy Council decision and agreeing as it does with the 
decision in Shiva Narayan Lal v. Narayan Prasad3, The 
preliminary objection is therefore overruled. 

Stodart J.—I agree with my lord the Chief Justice. The 
preliminary objection having been overruled, it is now necess- 
ary to consider whether the execution petition relating to the 
outstandings and mesne profits was barred by limitation. The 
learned Subordinate Judge held that the execution petition was 
not barred. 

The history of this matter is as follows: The petitioner 
in the execution petition is the respondent in these appeals and 
is the legal representative of the second plaintiff in the suit. 
That suit was for partition filed by two brothers as plaintiffs 
against the other coparceners. The two plaintiffs were Balakrish- 
nanayya and Yegnanarayana, the two sons of Rangayya; and 
the defendants were the descendants of Ramayya, Rangayya’s 
brother. Yegnanarayana was a minor and the first plaintiff 
acted as his next friend. The suit was referred to arbitration and 
there was an award dated 15th Mach, 1921 and a judgment 
and decree in terms of the award dated 29th April, 1921. On 
14th September, 1922, there was a release deed by the plaintiffs 
in respect of the outstandings and in consideration for this the 


etna 


(1933) 64 M.L.J. 735. 
J. 197: L.R. 48 LA. 45 (P.C.). 


l. 
2. (1920) 40 M.L 
_ 3, ALR. 1923 Pat. 683. 
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plaintiffs were to receive Rs. 9,000 in the presence of the Regis- 


trar. On 27th November, 1921, the first plaintiff gave a receipt 


for Rs.2,246-9-0 in respect of mesne profits. Therefore, both 
the outstandings and the meSne profits were setiled between 
the plaintiffs and the defendants. On 11th April, 1922, the 
defedants put in a petition for recording satisfaction of the 
decree as regards mesne pofits to the extent of Rs.2596-9-0 for 
three faslis 1329 to 1331 stating that that sum had been paid to 
the plaintiffs towards the decree and there is an endorsement 
stating that the full amount of mesne profits payable to the 
plaintiffs in the suit had been paid in full, and four receipts in 
respect of the payments were attached. After several adjourn- 
ments on 17th October, 1922, the learned Subordinate Judge 
made the following order: 


“Respondent has no objection. (Vide his torn memo). Enter part 
satisfaction as prayed.” 


The memorandum to which reference is made in the order 
is dated 26th September, 1922, and it states that as regards the 
outstandings referred to in the release deed, these had been 
received by the plaintiffs and as regards the mesne profits a 
sum of Rs. 4,296-9-0 had been received by the plaintiffs in full 
satisfaction of the claim for mesne profits and there is a prayer 
that full satisfaction should be recorded in respect of these 
matters. It is therefore clear—and this is a matter of great 
importance—that the Court had full knowledge of thé fact that 
the plaintiffs had received from the defendants in full satis- 
faction of the claim for mesne profits Rs. 4,296-9-0 and with 
this knowledge made an order recording satisfaction and that 
similarly the Court had full knowledge of the receipt by the 
plaintiffs—It must mean the first plaintiff alone, as his brother 
was a minor—of the outstandings also although no order 
recording satisfaction was made. What happened after this 
was that Yegnanarayana became a major on 3rd January, 
1923 and on 9th January, 1925, having taken more than two 
years to think over the matter, filed O, S. No. 4 of 1925 in the 
Subordinate Judge’s Court of Masulipatam seeking to have 
set aside the award of the arbitrators in the partition suit and 
the decree in its terms. This suit was dismissed on 28th 
September, 1927, and an appeal to the High Court against 
that dismissal (A. S. No. 246 of 1928) was in turn dismissed. 
On 15th January, 1928, Yegnarayana died and his widow 
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continued execution proceedings, She died on 31st October, 
1931 and the present respondent was brought on record 
as the legal representative of Balakrishnayya and the order 
bringing him on record is one of the matters under appeal. 
That appeal can be dealt with at once by stating that the 
question sought to be raised here was never argued in 
the lower Court and we decline to allow it to be argued at this 
late stage. Before preferring the appeal to the High Court, 
Yegnanarayana put in an execution petition on 12th December, 
1927, E. P. No. 54 of 1927, but owing to his death it was not 
pressed and his widow put in another petition E. P. No. 55 of 
1928. This execution petition comprised several execution 
applications, E. A. No. 704 of 1928 being one for determining 
mesne profits and E. A, No. 706 of 1928 to review the 
order of part satisfaction entered on 17th October 1922. As 
the decree is dated 29th April, 1921, it is prima facie hopelessly 
barred. But many points. were raised before the learned 
Subordinate Judge in support of the contention that limitation 
was saved, all of which were negatived. But the learned 
Subordinate Judge allowed execution to proceed on the ground 
that ; 

of admittedly mesne profits have not yet been determined by the Court. 
The first plaintiff purported to receive a lump amount in full satisfaction of 
that claim. But I have held that his act is not binding on the second plaintlff 
or his legal representatives and they are entitled to ignore it”: 

Befote examining the learned Subordinate Judge’s reasons 
further, it is necessary to deal with the application for review 
of the order recording satisfaction. The learned Subordinate 
Judge has held that a petition for review is unnecessary 
because O. 32, r. 6 Civil Procedure Code directs that a next 
friend for the suit shall not without the leave of the Court 
receive any money and that in this case the first plaintiff 
Balakrishnayya, the elder brother of the second plaintiff the 
minor, who was his next friend for the suit, did receive the 
money outside Court and did not obtain sanction of the Court 
for doing so. Hence he held that the payment was not 4. 
valid one, that the minor on attaining majority could ignore it 
and that no fresh suit was necessary. He relied on Ganesh 
Row v. Tuljaram Row1, That was a case under the old Céde, 
S 462, which corresponds to the present O, 32, 1r.:7. In the 





i. (1913) 25 M.L.J. 150: L.R. 40 I.Á. 132; I.L.R. 36 Mad. 295. 
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cotirse of the judgment it is stated that the powers of a father 
or managing member are controlled to the same extent as those 
of the next friend or -guardian of a minor are and that‘he is 
debarred from doing such acts without the leave of the Court 
as the next friend or guardian is debarred from doing without 
the leave of the Court and that to hold otherwise would be to 
defeat the object of the enactment. In that case, the father 
had-entered into an agreement, he having been appointed also 
guardian ad litem of the minor, to agree to a compromise 
without the leave of the Court: and under the compromise 
decree the money was made payable not to the minor but to the 
father and although he was admittedly representing the family 
it was held that it made no difference as it was his duty to 
obtain ‘the leave of the Court to any agreement which was 
clearly intended to affect the rights and interests of the minor. 
The facts here, however, are very different. Although at the 
time- when the first plaintiff received the money he had not 
obtained the sanction of the Court for doing’so on behalf of 
the minor and that would have entitled the Court to decline to 
receive an application for entering up satisfaction and to make 
an order recording satisfaction, when the Court with full 
knowlédge that the money had been received without the 
previous sanction of the Court yet received the satisfaction 
application and ordered satisfaction to be recorded, it must be 
taken that the Court approved of the receipt by the first plaintiff 
of the money on behalf of his minor brother. As regards the 
mesne profits, the Court actually made an order recording 
satisfaction and, although no such order was made in respect 
of the outstandings, it is perfectly clear that the Court was 
aware of the fact that the outstandings had been received by 
the first plaintiff without its sanction. The Court could have 
rejected the application to record satisfaction so far as the 
outstandings were concerned. The Court did not do so. No 
point: was taken that the leave of the Court had not been 
obtained and under these circumstances we are of the opinion 
that the minor was not entitled to ignore the satisfaction re- 
corded or to say that that the first plaintiff not having obtained 
the leave of the Court to receive the outstandings, he is entitled 
once more to get them from the defendants. The Court having 
made ‘an order recording satisfaction, the defendants are 
entitled to the full benefit of that order and can claim a full 
50 ; 
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discharge by reason of it. The learned Subordinate Judge, 
for the reasons stated by him, therefore held that the execution 
petition was not barred since a portion of the decree amount 
had still to be ascertained and that no question of limitation 
could arise until such ascertainment. He then states, 


“The petition for ascertainment of mesne profits is not one for execution 
nor is it an application which is required by law to be made as a condition 
precedent to the ascertainment of the mesne profits. Therefore, there is really 
no question of limitation at all for such an application”. . 


And he relies upon Shankar Appaji v. Gangaram Bapujil. 
where it was held that the Code does not contemplate an 
application being made for the ascertainment of mesne profits 
because where a decree directs that mesne profits be ascertained 
under O. 20, r. 12, Cl. (i) (c), Civil Procedure Code, it is a 
proceeding in the suit and it is the duty of the Court to passa 
final decree in accordance with the result of the enquiry as 
laid down by that order, and therefore even if such an applica- 
tion is made it is not governed by Art. 181 of the Indian 
Limitation Act, 1908. This overlooks the Madras r. (3) 
which was added in 1911 and which is as follows: 

“Where an appellate Court directs such an enquiry, it may direct the 
Court of first instance to make the inquiry; and in every case the Court of 


first instance shall, on the application of the decree-holder inquire and pass 
the final decree”. 


Whatever may be said with regard to the views which 
other Courts have taken upon this matter, it is quite clear that 
in Madras an application for the ascertainment of mesne profits 
has to be made and the learned Subordinate Judge’s view that 
Art. 181 of the Limitation Act does not apply is directly 
contrary to the view expressed by Jackson, J., in Timmearaju v. 
Narasimharaju2. There the facts were that the plaintiff sued 
for possession with mesne profits and the suit was dismissed 
but the appellate Court granted a decree on the 3rd February, 
1919. On the 30th November, 1921, the plaintiff put in an 
application under O. 20, r. 12 for the determination of mesne 


. profits. He paid batta, but service of notice was not effected, 


and on his failure to pay additional batta, the Court dismissed 
the application, He applied again on 6th December, 1922, more 
than three years after the date of the appellate decree. Jackson, 
J., Says that: 

“The question for determination is whether the plaintiff is not now 
debarred from having the mesne profits ascertained. There can be no doubt 


21, (1923) LL.R. 52 Bom. 360. 2. (1928) 54 M.L.J. 665, 
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that the application of December 1922 is an application within the scope of 
Art. 181 of the Indian Limitation Act, and, being three years subsequent to 
the time when the right to apply accrued, it is clearly barred. But the appli- 
cation of November, 1921 was within time and it is not so clear that plaintiff 
may not eyen now treat it as effective,” 


That was not a passing observation as the learned Sub- 
‘ordinate Judge thinks but one of the matters for consideration 
in that case. The learned subordinate Judge ought to have 
felt himself bound by that decision. It is true that in Ramana 
v. Babu! it is stated on page 198: 

“But it is contended that this case must be decided according to the 
provisions of the present Civil Procedure Code which by O. 20, r. 12, directs 
that in a suit for the recovery of immovable property and mesne profits the 
Court may direct an enquiry as to the mesne profits and should pass a final 
decree in accordance with the result of the enquiry. The effect of the provi- 
sion is to make the decree so far as mesne profits are concerned complete only 
when the amount has been ascertained while not making the rest of the decree 
incomplete till then. In this view an application for the ascertainment of mesne 
profits would not be one for execution of the decree, though the question 
might then arise whether Art. 181 would not apply to such an application. We 
are however of opinion that the question whether the application is one for 
execution or not should be decided in accordance with the provisions of the 
repealed Code. . . . : . . The decree for mesne profits in this case 
cannot be regarded as incomplete and incapable of execution on the ground 
that according to the present Code it would be so regarded ;” + 
but in Narain Das v. Bhagwati Prasad? strong reliance 
was placed on Harakhpan Missir v. Jagdeo Missir3 in which it 
was laid down that Art. 181 of the Limitation Act would apply 
to an application for the ascertainmentof future mesne profits 
and in support Timmaraju v. Narasimharaju4 twas also 
referred to but it is stated in the judgment that the latter case 
can be distinguished on the ground that there is in Madras a 
special rule requiring an application for such a purpose. We 
are clearly of the opinion that Art. 181 applies; and that being 
so, the execution petition was barred by limitation. Apart from 
this, there is the fact also that the mesne profits and the 
outstandings had already been ascertained and therefore 
nothing remained to be done with regard to the outstandings 
except to execute the decree and as regards the mesne profits 
they had also been ascertained and therefore no petition for 
that ascertainment would lie. C. M. A. Nos. 420 and 427 are 
dismissed with costs. On C. R. P. No. 1640 of 1933 no orders 
are necessary. C, M. A. Nos. 102 and 103 of 1934 are allowed 
—____ aaa 

1. (1912) 24 M.L.J. 96: I.L.R. 37 Mad. 186. 


2. (1933) 32 A.L.J. 86. 3. (1925) LL.R. 4 Pat. 57, 
4, (1928) 54 M.L.J..665. 
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with costs. On C. M. P. No. 1214 and 1215 no orders are 
necessary. 
C. M. A. No. 420 and 427 of 1933 dismissed. 
C. M. A. No. 102 and 103 of 1934 allowed. 
K. C. —- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present:—Mr. Justice CORNISH. 


Devineni Venkayamma .. Petttioner* (Respondent) 
a l 
Ghanta Surayya .. Respondent (Petitioner). 


Guardian and Wards Act (VIII of 1890) S. 25 (1)—Minor girl demanded 
by her husband—Order of Court in the interest and welfare of the minor that 
she should go to her husband—Order unenforced for 2k years—Whether a 
fresh order directing return of minor of husband would be proper. 

The condition required by S. 25 (1) of Guardian and Wards Act to an 
order of the Court for the arrest and delivery of a ward to his.or her 
guardian is that the Court has first to be satisfied that it is for the welfare of 
the ward. f . 

Where in 1932 an order was made by a District Court under S. 25 of the 
Guardian and Wards Act for the return of a minor girl to her husband but 
no steps were taken to enforce the order until 1935 when again the order for 
return of the girl to her husband—the subject of this revision petition—was 
made, namely ‘ No adjustment was possible. It is said for respondent that 
some more attempts were likely to be made. Warrant of arrest will issue 
against the minor girl, with returnable date 19th July. Butissue of warrant 
will be stayed till, 10th July, to see if amicable adjustment is possible.’ 

Held, that the circumstances that the husband had waited 24 years before 
choosing to compel the return of his wife, itself suggested that the husband 
was not very anxious to have her back. Andon the stale Order of 1932 the 
Court would not assume in 1935 that it was for the welfare of the minor to 
return to her husband. Therefore the order should be set aside. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act and S. 25 of the Guardian and 
Wards Act praying the High Court to revise the order of the 
District Court of Guntur dated 6th day of July 1935 and made 
in I. A. No. 300 of 1935 in O. P. No. 80 of 1932. 

Ch. Raghava Rao for Petitioner. 

S. Vepa for Respondent. 

The Court delivered the following 

JupementT.—This petition is brought by the mother of a 
minor girl against the order of the District Judge of Guntur 
purporting to be made under S, 25 of the Guardian and Wards 
Act. The respondent is the husband of the minor girl. It 
appears that in 1932 an order was made by the Court under 


*C. R. P. No. 812 of 1935. ang i 20th January 1936. 
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this section for the return of this girl to her husband. But no 
steps were taken’ to enforce this order until June 1935 when 
the order—the subject of this revision petition—was made. 
The order itself is extremely brief and not very easy to 
understand. It is these terms :— 

“No adjustment was possible. It-is said for.Respondent, that some more 
attempts were likely to be made. Warrant of arrest will issue against the 
minor girl, with returnable date 19th July. But issue of warrant will be 
stayed till 10th July, to see if any amicable adjustment is possible.” 

' This order is founded upon the affidavit filed by the 
husband for the arrest and delivery of the minor to him. The 
affidavit sets out the history of the disputes between him and 
his wife’s mother. The immediate cause of his application is 
apparently to be found in para 6of the affidavit where he says 
that he has come to know, that the mother is trying to remove 
the girl out of British India, and that it was accordingly 
necessary that the girl be immediately arrested under S. 100 
Criminal Procedure Code and handed over to the husband, 
according to S. 25 (2) Guardian and Wards Act. It may be 
observed that S. 100 is only supplementary to the power of 
arrest given by S. 25 (1) of the Guardian and Wards Act and 
provides the means of effecting an arrest by issue of a search 
warrant. There is no apparent foundation in this case for the 
issue of a search warrant. The learned judge seems to have 
thought the issue of a warrant for the girl’s arrest should 
depend upon the failure of the parties to settle the giving up 
of the girl amicably. It has been urged by Mr. Raghava Rao, 
and I think rightly, that the learned Judge has not directed his 
attention to the conditions required by S. 25 (1) to an order of 
the Court for the arrest and ‘delivery of a ward to his or her 
guardian. The Court has first to be satisfied that it is for the 
welfare of the ward before it is to make its order for the 
ward’s return to the guardian. It is true that in 1932, the 
Court, presumably satisfied that it was for the minor’s welfare, 
ordered her return to her husband. But the husband took no 
-step to have that order carried out until 24 years later. The 
mother in 1934, had unsuccessfully tried to get the husband 
removed from the guardianship of the minor’s property, and 
the District Judge who heard and dismissed that application 
absolved the husband of the charges which the mother made 
against him to support her application. But those observations 
did not dispose of the question which it was incumbent on the 
Court to decide in the later application made by the husband to 


Venkay- 
amma 
v. 
Surayya. 


Venkay-: 
amma 


v. 
Surayya. 


Ramanathan 
Chettiar 


v. 
Kalidasa 
Kavandan. 


398 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


compel the return of his wife. The circumstances that the 
husband had waited 24 years before choosing to compel the 
return to him of his wife, itself suggested that the husband 
was not very anxious to have her back. And on the stale order 
of 1932, the Court could not assume in 1935, that it was for 
the welfare ot the minor to return to her husband. I think 
therefore that the order must be set aside. This will not 
prevent a fresh application being made by the husband, when it 
will be for the Court to consider whether it is to the minor’s 
welfare to return to her husband. The Civil Revision Petition 
is allowed, but having regard to the circumstances in which 
these disputes have arisen, I make no order as to costs. 

K. C. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA RAO. i 


V. E. Ramanathan Chettiar .. Appellani* in both (Plaintiff) 
U. 

Kalidasa Kavandan and ; 

another .. Respondents in do (Defen- 

dants). 

Inams—Alienation—Morigage of temple service inam—lIf valid, l 

.A mortgage of a temple service inam land is invalid as opposed to public 
policy, at any rate where the mortgage does not provide for “payment to the 


institution or in support of the service a sum not less than the net assessment 
of the land” as contemplated by Standing Order No. 54 C1. (2) of the Board 


of Revenue. 


Appeal against the decree of the District Court of Madura 
in A.S. Nos. 284 and 285 of 1929 preferred against the decree 
of the Court of the District Munsiff of Tirumangalam in O. 
S. Nos. 643 and 644 of 1928 respectively, 

M. Patanjali Sastri and A. Sundaram Aiyar for appellant. 

C. Veeraraghava Aiyar for respondents. 

The Court delivered the following ` 

JupcMENtT.—The question raised in these Second Appeals 
is whether a mortgage of a temple service Inam is valid. It is’ 
conceded by Mr. Patanjali Sastri that a sale of it is invalid. 
But he contends that a mortgage stands on a different footing. 
In Sundararaju Dikshotulu v. Seshadri Dikshitulul Kumara- 
swami Sastri, J., was inclined to the view that a mortgage 





* S. A. Nos. 1925 and i of 1931. 20th February, 1936, 
` (1927) -54 M.L.J. 76, 
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would be invalid, On page 80 he observes: 


“Tt has now been settled by this Court that alienations of temple service 
lands by sale, gift or mortgage, are invalid. I need only refer to the decision 
of the Full Bench in Anjaneyulu v. Sri Venugopala Rice Mill, Lid}.” 


The Full Bench case dealt with the case of an attachment 
in execution of a decree, The ground of prohibition is based 
on public policy. As Sir Walter Schwabe observes, an aliena- 
tion by the holder: 

“Ts quite opposed to the nature of his interest and duty, namely, that he 
should enjoy the produce of the land as salary for the public services he has 
to render, that he should sell it or alienate it, leaving himself without the 
means of subsistence and without further interest in the place or in the per- 
formance of the services”. Anjaneyulu v. Sri Venugopala Rice Mill, Lid. 

It was on this ground that the attachment was held to be 
invalid as the sale in pursuance thereof would deprive the 
inamdar of the land and then consequent loss of services to the 
temple. Mr. Patanjali Sastri contends that a mortgage would 
not necessarily lead to this result as it might be open to courts, 
instead of ordering a sale, to appoint a Receiver to appropriate 
the profits towards the debt after making due provision for 
the maintenance of the holder of the Inam; and he also relies 
on the cases where the Courts permitted leases of such Inam 
lands. Leases have been upheld on the ground that: 


“ Very often leasing the land is the usual or the beneficial mode of enjoy- 
ment and although the land is cultivated by some one else he provides for 
himself what was intended he should have, namely, a sustenance from the 
land ”. 


But even in the cases of leases, Kumaraswami Sastri, J., 
observes in Sundara Raju Dikshatulu v. Seshadri Dikshatulu2 
(where a transaction by way of a lease was held to be valid): 


“ A lease for 99 years or fora long term is as much an alienation as a 
sale or mortgage is. Lu 


Therefore if the alienanoni is such that it would lead to 
the loss or deprivation of property to the temple it must be 
held to be invalid. A mortgage would lead to the loss of the 
property. In fact the prayer in this case was for sale of the 
property. The fact that the Court might choose to appoint a 
Receiver in particular cases cannot be taken into account in 
testing the validity of an alienation. 

Public policy requires that the property should as far as 
possible be kept out of the reach of the creditors of the holder 








1. (1922) 42 M.L.J. 477: LL.R. 45 Mad. 620 at 624 (F.B.). 
2. (1927) 54 M.L.]. 76. 
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of the Inam to secure the due performance of service in which 
the public are interested. A mortgage of the property would 
prima facie be detrimental to the interests of the temple. Mr. 
Patanjali Sastri relied on Standing Order No. ‘54, ‘Cl. (2) of 
the Board of Revenue which provides for resumption of reli- 
gious and charitable inams on alienation: -The said Cl, 2 itself 
gives an indication that the alienation is prima facie a ground 
of resumption unless as part of the transaction: l 


“the . alienation is subject to the payment to the institution or in support 
of ‘the service a sum not less than the net assessment, of the Tand”. 


The mortgages in question do not provide for any such 
payment. I am therefore of opinion that the mioftgages iù 
question are invalid and the decrees of the: lower Court are 
right. le 

In the result, the Second Appeals fail and are. dtaiieced 
with costs in Second Appeal No. 1925 of 1931 oiily. ` 

(Leave refused). . 

S. V. V. —— Appeal dismissed. 
IN 7 THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice PANDRANG Row. 


Shaikh Ismail Sahib .. Appellant* (Plaintiff) 
v. l 
Nirchinda Venkatanarasimhulu 
Iyah . ‘.. Respondent (Defendant). 


Nuisance—Suit for injunction—Loud noise and loud music disturbing 
neighbourhood during nights—Nature and circumstances of the noise suffi- 
cient to produce affliction to neighbourhood—Actionable or not—Injunction 
when to issue—Court to decide whether the noise was of the nature to pro- 
duce discomfort—Criterion to judge would be ordinary standards-of comfort 
prevailing in the locality. 

It is not quite correct to say that an act will be actionable nuisance only 
if society does not tolerate it. No doubt the question is one of degree and in 
applying the law to any particular-case, one must be guidéd to a great extent 
by common sense and the ordinary standard of comfort prevailing in the 
neighbourhood. But this does not mean that itis entirely left to the neigh- 
bourhood to decide, which is an actionable nuisance: and which is not. It is 
the Court which has to decide whether in view of the ordinary standard of 
comfort prevailing among ordinary people living'in the locality that act is onc 
which would amount to serious invasion of the right of a person to comfort- 
able dwelling in his own house. 


. Colls. v. Home and Colonial Stores. (1904) A.C. 179; Venderpant v. 
Mayfair Hostel Company, Limited, (1930) 1 Ch 138 at 165 relied ‘on. 


*C. C. C. Appeal No. 71 of 1935. ° <25. 30th April 1936. 
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every likelihood of the'‘charity’ becoming more and more popu- 
lar and the house being more and more frequently resorted to 
in future. The defendant’s main contest was that there was no 
actionable nuisance as a result of the noise and the only point 
decided by the trial Court was whether the act complained of, 
that is, the production of loud music and noise in connection 
with ceremonies and pujas carried on in the defendant’s house, 
amounts to an actionable nuisance. 


There is really no doubt as regards the facts, and there can 
be no doubt that for most of the time when the defendant’s 
downstairs is occupied for the purpose of performing cere- 
monies and puja .the noise produced during night especially is 
a source of great suffering to the neighbours who are unable, 
on account of the noise, to get proper sleep. The learned 
Trial Judge was prepared to believe that at least during the 
performance of the ceremony known as Skanda Shashti there is 
terrible noise during night which is sufficient to disturb the 
sleep of the neighbours for at least six nights. He dealt with 
the question as follows: 


“Can we direct that during the occasion of Skanda Shashti there should 
not be more than a certain amount of noise or that the noise should not go 
beyond a certain period? I am of opinion that in our present state of society 
it is not possible to issue an injunction in such cases”. 


The reason given by the learned Judge is that people are 
superstitious and they believe that this ceremony should be 
performed and that shouting as loudly as possible is an 
essential part of the ceremony, and that Courts could not 
dictate to those who want to perform such a ceremony that 
they should not perform it in that manner.. As regards the 
other ceremonies, especially marriages, the learned Trial Judge 
does not doubt that there was too much music in connection 
with the marriages but that as marriages are performed 
during special months, the noise caused in connection with 
marriages would not be such as to amount to an actionable 
nuisance especially as it is only in 3 or 4 days in a month that 
there is such a noise. The law which the learned Judge 
applied to the facts of the present case appears to be contained 
in the following observation: 


“In order that an act may be an actionable nuisance, it must be something 
which the society does not tolerate”; 


In other words, according to the learned Trial Judge the 
law is to be found in the opinion of the people in general about 
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the act which is alleged to be an actionable nuisance. Applying. 


this statement of the law to the facts of the case, the learned 


Judge was of opinion that there was no actionable nuisance 
and he accordingly dismissed the suit but without costs. The 


plaintiff appeals. 

In this appeal by the plaintiff, objection has been taken to 
the statement of the law on the subject of actionable nuisance 
by the learned Trial Judge and I think the objection is well- 
founded. It is not quite correct to say that an act will be 
actionable nuisance only if society does not tolerate it. No 
doubt the question is one of degree and in applying the law to 
any particular case, one must be guided to a great extent by 
common sense and the ordinary standard of comfort prevailing 
in the neighbourhood. But this does not mean that it is left 
entirely to the neighbourhood to decide which is an actionable 
nuisance and which is not. Itis the Court that has to decide 
whether in view of the ordinary standard of comfort prevailing 
among ordinary people living in the locality the act is one 
which would amount to a serious invasion of the right of a 
person to comfortable dwelling in his own house. As stated 
by Lord Halsbury in Colls v. Home and Colonial Stores, Lid. 


“A dweller in towns cannot expect to have as pure air, as free from 
smoke, smell and noise as if'he lived in the country, and distant from other 
dwellings, and yet an excess of smoke, smell and noise miay give a cause of 
action, but in each of such cases it becomes a question of degree, and the 
question isin each case whether it amounts to a nuisance which will give 
a right of action.” 


That is a question of fact to be decided by the Court in 
each case. It is enough to refer to the latest case on the 
subject in Vanderpant v. Mayfair Hotel Company, Limited,? 
where the law on the subject is stated thus: 

“Apart from any right which may have been acquired against him by 
contract, grant or prescription, every person is entitled as against his neigh- 
bour to the comfortable and healthful enjoyment of the premises occupied by 
him, and in deciding whether, in any particular case, his right has been 
interfered with and a nuisance thereby caused, it is necessary to determine 
whether the act complained of is an inconvenience materially interfering with 
the ordinary physical comfort of human existence, not merely according to 
elegant or dainty modes and habits of living, but according to plain and sober 
and simple notions obtaining among English people”. 

The only change in this statement of the law which is 
required to make it applicable to this country is to substitute 
the word ‘Indian’ for ‘English’. In the particular case before 








1. (1904) A.C. 179, 2 (1930) 1 Ch.D, 138 at 165, 
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us it is clear that the noise is such that it prevents people in the 
neighbourhood from having proper sleep during nights. Sleep 
is not the luxury of a few but is a necessity of mankind 
generally, and repeated disturbance of natural sleep must” 
necessarily cause a great deal of discomfort and even suffering, 
I can quite believe the plaintiff when he’ says in his evidence 
that as a result of this noise a child of hig died in the house- 
It is almost a torture to prevent a sleeper from sleeping and 
when this torture is repeated, it is quite probable that there 
may be danger to health and even to life. Sleep is human 
nature’s daily medicine, and disturbance to sleep is not a 
matter of complaint only to people of refined susceptibility-but 
to every one, whether in Tondiarpet or elsewhere. There can 
be no :doubt that the noise in the present case is not produced 
by ordinary music but by loud and discordant instruments like 
the tom-tom, cymbals and so on, and when such noise is made 
long after the hour when people ordinarily go to sleep, it must 
necessarily amount to an actionable nuisance. The present case 
is moreover one in which we are not dealing with the ordinary 
user by a man of his dwelling house or the performance of 
ceremonies therein on his own behalf or by himself. This is a 
case in which the defendant has caused to be concentrated in 
his house the noise that would otherwise be distributed among 
many houses. This concentration of noise must necessarily be 
a very great affliction to his neighbours, and in my opinion it 
is no answer to say that it is all done for the sake of charity, 
Charity which irivolves so much suffering to one’s neighbours 
does not seem to deserve much encouragement, and certainly it 
is not a defence to an action for injunction in respect of an 
actionable nuisance. The defendant himself has stated in his 
evidence that he does not want any noise to be made between 
11 p.m. and 3 a.m., and so this is not a case in which he would 
be personally inconvenienced in any way if loud music is 
prohibited at least between 11 p.m. and 3 a.m. This interval 
is however in my opinion too short. The interval should be at 
least six hours. The defendant however prefers that the six 
hours interval during which loud music or noise should be 
prohibited should be between 10 p.m. and 4 a.m., instead of 
11 p.m. and 5 a.m. On the whole, I do not see any reason why 
in this matter his preference should ‘not be accepted. It is not 
unreasonable, and there is no particular reason why the hours 
of sleep should not be put one hour earlier, for even according 


= 
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‘to the plaintiff the people in this locality generally go to bed by 
8 or 9 P.m., and if noise is prohibited after 10 r.m., it would 
be more convenient in my opinion to the people in the neigh- 
bourhood, even though the plaintiff personally for reasons of 
‘his own would prefer the prohibition to be between 11 P.M. 
and 5 a.m. I am of opinion that the learned Trial Judge was 
wrong in coming to the conclusion that’ the plaintiff had not 
established an actionable nuisance. The acts complained of 
have been fully proved and they certainly amount to an action- 
able nuisance, and the only remedy in such a case is to. grant 
an injunction. The injunction will be in the following terms: 
that the defendant, his servants and agents be hereby prohibited 
from producing any loud noise or loud ‘music such as would 
disturb the sleep of the neighbours at any time between the 
hours of 10 p.m. and 4 a.m. There will be a decree accordingly 
and the decree appealed from will be set aside. The plaintiff 
will be entitled to get his costs of this appeal from the 
defendant (respondent). There a be no order as to costs in 
‘the trial Court. 


AGE. a _ Appeal allowed. 
PRIVY COUNCIL. 

[On appeal from the High Court of Judicature at Fort 
William in Bengal. ] - 


PRESENT :—Lorp Rocue, Sir SHADI LAL AND SIR GEORGE 
RANKIN. 


The Commissioner of Income-tax, Bengal .. Appellant* l 
v. ; ; 
The Hungerford Investment Trust, 
Limited os `.. Respondents. 


Income-tax—Comipany—Shareholder—Profits or gains of company 
received by shareholder by way of dividend—Dividend derived from profits 
and gains of company chargeable with income- -tax—Dividends derived from 
distributable profits of the company—Included in shareholders income— 
Exempted from taxation to ordinary income-tax—W here the profits or gains 
of the company have been assessed” —Indian Income taz Act (XI of 1922), 
S. 14 (2) (a). : 

- A company though a separate legal.persona in -the contemplation of law 
and liable to assessment as.a subject chargeable. with tax is not for all. pur- 
‘poses to be regarded as entirely separate and distinct from the corporators. 

The object of Cl. (a) of sub-S. (2) of S.14 of the Indian Income-tax 
‘Act, 1922, is to ensure that tax shall not be paid more than once upon what 
the statute regards as the same thing. 

*P, C. Appeal No. 50 of 1935. ` 26th May, 1936. 
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The phrase “where the profits and gains of the company have been 
assessed to income-tax” must be given its ordinary and natural meaning, and 
any departure from the immediate and direct meaning of the phrase leads to 
difficulties of interpretation and to results which cannot be imputed to the 


‘legislature as within its intention. 


Where the assessee’s income in assessment included dividends declared 
by a company for the year of account, whose profits included specified sums 
which were exempt from taxation by virtue of S. 4of the Income-tax Act, 
the assessee was exempt from taxation to ordinary income-tax in accordance 
with S. 14 (2), with regard to the whole of the dividend including even the 
proportion of the dividends that the specified sums bear to the aggregate of 
all profits in the years of account. 

The assessee, a company registered outside British India, holds the 


-whole of the share capital in another company T. M., registered in India. 


In 1931-2, the year of account, the assessee received dividends declared 
by the T. M. Co. The profits and gains of T. M. Co. were assessed 
to income-tax in that year but nearly 15 per cent. of the profits were 
exempted from taxation by reason of S. 4(1) of the Income-tax Act. 
The Commissioner claimed to hold the assessee liable to tax on the propor- 
tion of such exempted profits as had come to the assessee’s hands, contending 
that S. 14 (2) confers exemption only upon that part of the aforesaid divid- 
ends which was paid or may be taken to have been paid out of the profits of 
T. M. Co., which were assessed to income-tax. 

Held, that S. 14 (2) applied in any case in which the company has been 
assessed to income-tax. It (company) has been presumably assessed upon 
its ‘total income’ and the fact that it may have been in receipt of sums distri- 
butable as dividend, but not chargeable to Indian income-tax because not 
profits or gains to which the Act applies, does not prevent the clause from 
freeing the dividend received by the shareholder from any further payment 
of tax. 

This is an appeal from a judgment of the High Court of 
Judicature at Fort William in Bengal dated the 20th July, 
1934, delivered on a reference made by the Commissioner of 
Income-tax, Bengal, under the provisions of S. 66 (2) of the 
Indian Income-tax Act (XI of 1922) at the instance of the 


respondents the Hungerford Investment Trust, Limited. 


On 20th July, 1934, the case was heard by the High Court 
(Costello and Lort Williams, JJ.).* Costello, J., inthe course of his 
judgment said: “ The crucial question in the whole matter is 
whether the section implies that unless the whole income ofa 
company has been assessed or made chargeable to income-tax, the 
section will not operate for the protection of a shareholder 


-whether an individual or a company receiving a dividend paid out 


of the total profits or gains of the other company.” He summed 
up his conclusion in these words: “ Giving to the words of S. 14 
(2) (a) their plain meaning and without adding to or subtracting 
from the precise words of the section itself, we are bound to come 
to the conclusion whatever the result may be, that there has been 


*I. L. R.62 C 133. 
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an assessment on the profits or gains of the company which is 
sufficient to secure to the shareholders the whole of the dividends, 
even though those dividends were in fact to some extent paid out 
of profits or gains in the hands of the paying company which were 
free from taxation altogether.” Lort Williams, J., delivered a 
concurring judgment. 

A.M. Dunne, K. C. and Terrence Donovan, for appellant.— 
S. 14 (2) does not confer exemption from income-tax in respect 
of the dividends of Rs. 3,00,000 and Rs. 1,50,000 except where the 
profits or gains of the company paying the dividend have been 
assessed to income-tax. S. 14 (2) confers no such exemption 
where a part only of the profits or gains of the company paying 
the dividend have been assessed to income-tax. There is no other 
exemption provision in the Income-tax Act which is applicable to 
those dividends. Alternatively S. 14 (2) confers exemption only 
upon that part of those dividends which was paid or may be taken 
to have been paid out of the profits of Turner Morrison & Co., 
Ltd., which were assessed to income-tax. (Refers to Income-tax 
Manual, p. 69.) 

Gavin T. Simonds, K.C., Frederick Grant and A.G. P. Pullan, 
for respondents.—Upon its true construction S.14 (2) (a) means 
that an assessee is not liable to tax in respect of a dividend receiv- 
ed by him asa shareholder of a company of which the profits and 
gains have so far as they are assessable under the Act been duly 
assessed, The only alternative meaning of which the sub-section 
is grammatically susceptible is that the words “the profits and gains 
of the company” therein contained mean all the profits and gains 
of the company, so that the shareholder obtains no exemption 
unless he can establish that all the profits and gains of the 
company have been assessed to tax. (Refers to Commissioners of 
Inland Revenue v. The Sterling Trust, Ltd.1) The construction 
presented by the appellant involves the insertion of words in the 
sub-section which are not to be found therein and are not neces- 
sary for an intelligible construction thereof. There is no ambi- 
guity in the provisions of S.14 (2) (a) and the ordinary and 


natural meaning of the words must be taken as the proper con- | 


struction. (Commissioner of Income-tax v. Buckingham and 
Carnatic Co., Madras?.) The construction presented by the 
appellant must lead to purely arbitrary computations and estimates 
of the extent to which a dividend received by a shareholder 
represents (a) profits or gains which have, and (b) profits or gains 
which have not, been assessed to tax in the hands of the company, 
and the Act contains no formula for such computation or estimate. 





-=t (1925) 12 Tax Cases-868.> v cot o 
2. (1935) 69 M.L.J. 879: L.R. 63 LA. 74at 81: LL:R. 59 Mad. 175. 
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.-26th May, 1936. Their Lordships’ judgment was deli- 
vered by ms 
Sır GrorcE Ranxin.—This appeal is brought by the 
Commissioner of Income-tax, Bengal, from the decision of 
the High Court at Calcutta* upon a reference made under S. 66 
(2) of the Indian Income-tax Act (XI of 1922). ‘Two ques- 
tions were originally referred to the High Court for its 
opinion, but the assessee made an admission which rendered 
the first question unnecessary. The sole question before the 
Court was as follows :— 


“ The assessee’s income in assessment having included dividends declar- 
ed on 16th April, 1931, and 3rd November, 1931 by a Company whose profits 
of 1930 and 1931 were found to include specified sums to which in accordance 
with S..4 the Act did not apply: and the said Company having been assessed 
in respect of profits to which the Act did apply: is such proportion of the 
dividends, as the specified sums bear to the aggregate of all profits in 1930 
and 1931 respectively, exempted from taxation to ordinary income-tax in 
accordance with S. 14 (2) ?” 


The question arises out of the assessment for the year 
1932-3 to be made upon the ‘Hungerford Investment Trust, 
Limited, a company registered outside British India which will 
be herein referred to as “ the assessee ”. The assessee holds 
the, whole of the ordinary share capital ina company called 
Turner Morrison and Company, Limited, registered in India, 
which will be herein referred to as “ the Company ”. In the 
year of account 1931-2 the assessee received as dividend upon 
its shares ‘in the Company, two sums as follows, namely, (a) 
rupees three lakhs being final dividend declared on the 16th 
April, 1931, by the Company in respect of the calendar year 
1930, and (b) rupees one and a half lakhs being an interim 
dividend declared on the 3rd November, 1931, by the Company 


` in respect Of the calendar year 1931. The profits and gains of 


the Company for the year 1930 were assessed to Indian income- 
tax in the year of assessment 1931-2. On the basis of that 


‘investigation the Commissioner for Income-tax purports to find 


as facts that 2 per cent. of the Company’s profits and gains in 
1930 consisted of interest un tax free securities of the Govern- 
ment of India; that 12 per cent. consisted of profits or gains 
which did not accrue or arise within British India, and which 
were not received in British India, or deemed so to be, and 
which accordingly were not profits or gains to which the Act. 
applies; and that the remaining 85 per cent. of the Company’s 
“CER: 62C. 13% i1. | ONE as 
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profits in 1930 were subjected to Indian income-tax in the 
hands of the Company in the year of assessment 1931-2. 
By a similar investigation into the profits and gains of the 
Company for 1931 it was found that 1 per cent. of the profits 
made by the Company in that year consisted of interest upon 
tax free securities of the Government of India, 25 per cent. 
consisted of sums to which the Indian Income-tax Act did not 
apply and the remaining 74 per cent. was chargeable to Indian 
income-tax under the Act. Applying these proportions to the 
two stims received by the assessee by way of dividend from 
the Company in the year of dccount 1931-2, the Commissioner 
has disintegrated the total sum of Rs. 4,50,000 into three parts 
treating Rs. 7,500 as referable to interest on tax free securities 
of the Government of India within the meaning of the second 
proviso to S. 8 of the Act; Rs. 76,500 as dividend derived 
from distributable profits of the Company not taxable in the 
hands of the Company within S. 4 (1) of the Act, and 
Rs. 3,66,000 as dividend derived from profits and gains of the 
Company chargeable with Indian income-tax. The question 
before the Court has reference only to the second of these 
three sums, namely, Rs. 76,500 and that question has in the end 
to be answered by arriving at the true construction of Cl. 2 
(a) of S. 14 of the Act which is in the following terms:— 


“14.—(1) The tax shall not be payable by an assessee in respect of any 

sum which he receives as a member of a Hindu undivided family. 
(2) The tax shall not be payable by an assessee in respect of— 

“ (a) any sum which he receives by way of dividends as a shareholder 
in acompany where the profits or gains of the company have been assessed 
to income-tax; or . 

“(b) such an amount of the profits or gains of any firm which have been 
assessed to income-tax as is proportionate to his share in the firm at the time 
of such assessment ; or i 

“(c) any sum which he receives as his share of the profits or gains of an 
association of individuals, other thana Hindu undivided family, company or 
firm, where such profits or gains have been assessed to income-tax”, 

- The Indian Income-tax Act, as Ss. 19 (a) and.23 make 
clear, requires a ‘return to be made by every company, as well 
as by every person other than a company whose total income 
is, in the Income-tax Officer’s opinion, of such an amount as 
to render such person liable to income-tax. This brings about 
the principle or method which is sometimes described as double 
assessment and sometimes as assessment at the source (as 
distinct from deduction at the source which is employed in the 


case of “interest on securities ” and “ salaries”). The method 
52 
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of double assessment is applied not only in the case of com- 
panies but in the case of firms, Hindu undivided families, and 
other associations of individuals. When a company has made 
its return of the profits and gains in the year of account—that 
is of what the Act calls the “total income ” of the company 
during the previous year, the Income-tax Officer, if satisfied 
that it is correct and complete is directed by S. 23 (1) that he 
shall assess the total income of the assessee and shall determine 
the sum payable on the basis of such return. If the return is 
not correct or complete the same result is to be arrived at after 
taking further proceedings as described in the section. The like 
process is carried out in respect of the return made by the 
individual shareholder if he is chargeable with Indian income- 
tax at all. As part of his total income, he has to include the 
dividend which he has received from the company during the 
previous year in order that his “total income” within the 
meaning of the Act may be ascertained, a figure which is 
necessary if only to fix the rate of tax payable by him in the 
year of assessment. S. 14 contains directions to the effect that 
certain sums which have been received by the assessee in the 
year of account and which are part of his “total income” 
within the meaning of the Act are to be free so far as payment 
by the individual is concerned, the reason being that although 
companies, firms and other associations are as such subjected 
to assessment, double assessment is not intended in all cases to 
carry with it the consequence of double payment. If, for 
example, the Hindu undivided family has been ‘assessed in 
respect of a sum, the part which the individual member has 
received is not to be taxed for the second time in his hands. 
If a firm of three partners have been assessed to tax upon their 
profits the partner is not to pay again upon his share of the 
same profits. Clause (a) of sub-S. 2 is a more or less similar 
provision in the case of a company paying dividends. Its 
object is to ensure that tax shall not be paid more than once 
upon what the statute regards as the same thing. The company 
though a separate legal persona in the contemplation of law 
and liable to assessment as a subject chargeable with tax is not 
for all purposes to be regarded as entirely separate and distinct 
from the corporators. The underlying principle of the clause 
as the Commissioner in stating the present case has recognised 
is “ that the dividend represents merely the shareholders’ share 
in the income of the company.” 
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To arrive at a true construction of S. 14 (2) (a) it is 
necessary to consider all references in the Act to “ profits and 
gains ”—in particular S. 4 and the definition of total income 
in S. 2 (15) of the Act: also Ss. 20 and 48. Certain arguments 
have been drawn from the language of clauses (b) and (c) of 
sub-S. 2 of S. 14 but it is difficult to regard them as decisive 
in favour of either side to the controversy. 


The contention on the part of the assessee is in effect that 
clause 14 (2) (a) is satisfied in any case in which the company 
has been assessed to income-tax in respect of its profits or 
gains in the relevant year. If it has been assessed at all it has 
presumably been assessed upon its “ total income” within the 
meaning of the Act; and the fact that it may have been in 
receipt of sums distributable as dividend, but not chargeable 
to Indian income-tax because not profits or gains to which the 
Act applies, does not, upon this view, prevent the clause from 
freeing the dividend received by the shareholder from any 
further payment of tax. 


The view contended for by the Income-tax authorities has 
been put in different ways. The Commissioner of Income-tax 
in giving his opinion upon the reference, drew a distinction 
between income that is specifically exempt under the Act, e.g., 
agricultural income, or income from tax free securities, and 
what he calls (somewhat unfortunately having regard in 
particular to S. 34 of the Act) “income that has merely 
escaped assessment ”, by which he means profits and gains that 
are not chargeable to Indian income-tax because they have 
neither accrued nor been received in India. With regard to the 
former he admits the applicability of the principle before 
mentioned that a dividend represents merely a shareholder’s 
share in the income of the company. With regard to the latter 
he rejects this principle as “ it cannot be said that the place of 
receipt by’ the company constitutes a characteristic of the 
income which is retained, against the actual place of receipt by 
the shareholder, when the income passes on to the shareholder.” 
In his view S. 14 is among “ provisions for the avoidance of 
levying the tax twice over upon the same accrual—it is 
important to avoid calling it the same ‘income’”. These 
observations of the Commissioner were doubtless made with 
specific reference to the first of the two questions originally 
stated, a. question with which their Lordships are not now 
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concerned; but it is important to notice that it is impossible to 
suggest any construction of clause (a) of S. 14 (2) which 
would make the clause discriminate between these two classes 
of income which are not charged with tax. Whether it be that 
the legislature has not sufficiently appreciated the importance 
of the distinction between the same accrual and the same 
income, or has given unexpected weight to the principle that-a 
dividend represents merely the shareholders’ share in the 
income of the company, the distinction drawn by the Commis- 
sioner cannot in their Lordships’ view be discovered in the 
clause. 

Before the High Court of Calcutta the contention put 
forward by the Advocate-General was that the clause only 
applied where the whole of the profits of the company had 
been assessed to income-tax, that is to say, where the “ total 
income” within the meaning of the Act contained everything 
that was distributable as profit. If this view be accepted it is 
true, as Panckridge J., observed, that some startling results 
would follow. In the first place, every shareholder in a bank, 
insurance company or other company whose profits and gains 
consist in part of interest from tax free securities would be 
taxed again upon the whole of his dividend, and the same 
would apply in the case of a company with agricultural income. 
This is an impossible conclusion, as is sufficiently illustrated by 
the circumstance that the Commissioner in the present case 
does not claim to charge the assessee with tax upon the sum 
of Rs. 7,500, being the proportion of the assessee’s dividend 
which he brings within the ambit of the second proviso of 
S. 8. Indeed it is clearly inadmissible to read “ all the profits 
or gains of the company have been assessed” or “ the total 
profits or gains” in expansion of the phrase used by the 
section, since even if it could be shown that some of the 
assessable profit of the company had escaped assessment it 
cannot be supposed that instead of dealing with the matter 
under S. 34 by making an additional assessment on the com- 
pany the Income-tax Officer is to be at liberty to raise it vis 
a vis the individual shareholder. . 

Before the Board, however, another construction of 
clause (a) was propounded. It was stated in the appellant’s 
case as reason No. 5:— 


“ Alternatively because S. 14 (2) confers exemption only upon that part 
of theaforesaid dividends which was paid, or may be taken-to have been paid, 
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` out of the profits or Turner Morrison & Co., which were assessed to income- 
tax”, 
This view may perhaps be put by saying that clause 14 (2) 
(a) should be read to mean that the tax shall not be payable 
by an assessee in respect of any of the profits or gains of a 
company which the shareholder receives by way of dividend 
where such profits or gains have been assessed to income-tax, 
or again, that the tax shall not be payable by an assessee in 
respect of any sum which he receives by way of dividends . 
to the extent to which the profits or gains of the company 
have been assessed to income-tax. This, which may be called 
a distributive construction of clause (a), cannot be dismissed 
on the ground that the meaning given to. the clause is un- 
reasonable in itself. It is, however, very difficult to think that 
it is the true meaning of the clause. One would not expect the 
phrase “ where the profits or gains of the company have been 
assessed ” to be used in such sense as to point to the possible 
existence of receipts which are not profits or gains within the 
meaning of the Act at all, or at least are not part of the 
company’s “total income” but profits or gains to which the 
Act does not apply. It is not readily to be assumed that the 
Act intends the Indian Income-tax authorities to investigate 
and settle the exact amount of such « profits and gains ’— 
involving as this process must, receipts which have never 
accrued or been received in India or brought to India, and 
expenditure made in the course of carrying on business in 
another country. The terms of S. 20 providing for a certificate 
‘to be given by the company do not assist such a construction 
of S. 14 (2) (a). Again, the vagueness of this construction 
makes it somewhat incredible. It may be that on any view the 
clause does not make clear whether the contemplated assess- 
ment of the company’s profits has reference to the same year 
of assessment as the shareholder is concerned with, and, if not, 
how the relevant year is otherwise to be ascertained. But if 
the sums available for distribution by a company under the 
company law are to be examined and disintegrated, one would 
not merely desire but expect directions on the question whether, 
in the case of dividends paid out of accumulated profits, the 
dividends received by the shareholder were to be free of 
further payment if the company had paid tax on the relevant 
profits at any time and at any rate prevailing at the time. A 
construction which raises so important a matter and then leaves 
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it utterly at large is not without grave difficulty. It is also to 
be observed that the construction proposed assumes that it is 
possible and reasonable to ascertain whether and to what 
extent a particular dividend represents, to use a neutral term, 
profits brought to charge in the hands of the company. No 
doubt a rule of proportion can be applied as is proposed in the 
present case, but no such rule has been laid down by the Act 
and the construction contended for involves difficulty in the 
absence of a rule. Indeed the Commissioner himself has not 
unreasonably argued that in the case of dividends it is not 
possible to say what funds they were paid from: ‘ Payments 
are made out of one pool of liquid assets on account of one 
liability or another. There is no separate pool of profits—still 
less of each separate type of profits.” He suggests, however, 
that the legislature intended to leave “ this very difficult relation 
of the dividends and the profits “ to be wholly determined as 
facts”. In the case before the Board, in order to obtain an 
authoritative ruling on the construction of clause 14 (2) (a) 
an admission has been made by the assessee that no part of the 
sum of Rs, 76,500 now in question was paid out of profits 
which had at any time been assessed to Indian income-tax. 
Still in construing clause (a) their Lordships have to consider 
whether the proposed construction which ignores this difficulty 
can be accepted. What is involved in leaving the relation 
between the dividends and the profits to be determined as facts 
can be seen from annexure (d) (II) to the letter of reference 
where the Assistant Commissioner in dealing with the assess- 
ment of Turner Morrison & Co., Ltd. (to which in the present 


case he referred for his reasons) stated :— 

“The assessees further contend that the Companies did not bring the 
foreign income to India but declared the dividend out of the Indian income 
but, I don’t think it is possible to split up the income in sucha manner in 
declaring the dividends. The dividends are declared out of the total income 


of- the Company”. 
If the construction contended for involves that the income- 


tax authorities are to find something as matter of fact which 
is not matter of fact, that again is an infirmity of some 
importance and it is not made better by the circumstance that 
there is small chance of evidence to fetter them in their 
findings. 

No doubt the case may be put of a company in which 
only the smallest fraction of its distributable profit has been 
received in India and become chargeable to Indian income-tax, 
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and where, notwithstanding this fact, by some process of 
borrowing or otherwise, the rest of the real profit or part 
thereof is being distributed.among shareholders in India. It 
is, however, difficult to be sure that the legislature was so 
dissatisfied with the provisions of S. 4 (2) (as they stood 
before 1933) as to assume that it rendered probable any 
important leakage by this means. It has been suggested that 
the wording of S. 48 (1) assists the contention of the Income- 
tax authorities but that section throws little light upon the 
meaning of clause (a) of S. 14 (2). 

Their Lordships have to be satisfied as to the meaning of 
clause (a). In their opinion it was rightly construed by the 
High Court of Calcutta who have given to the phrase “ where 
the profits and gains of the company have been assessed to 
income-tax” its ordinary and natural meaning. This in itself 
is a sufficient ground of decision, but their Lordships are 
satisfied that any departure from the immediate and direct 
meaning of ihe phrase leads to difficulties of interpretation 
and to results which cannot be imputed to the legislature as 
within its intention. The answer to the question propounded 
is in the affirmative. 

Their Lordships will humbly advise His Majesty that 
this appeal should be dismissed with costs. 

Solicitors for appellant: Solicitor, India O ffice. 

Solicitors for respondents: Sanderson Lee & Co. 

S. V. V. Appeal dismissed. 


S. P. K. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; [In Insolvency.] ; i 
PRESENT :-—Mr. Justice Mocxerr. 
The Official Assignee of Madras .. Appellant* 





v. 
R. W. Manifold (Insolvent) .. Respondent. 


Presidency Towns Insolvency Act (III of 1909), S. 33—Provident Fund 
money payable to insolvent—Anticipatory order directing insolvent to pay 
money on receipt to Official Assignee—Whether can be made—Provident 
Funds Act (XIX of 1925), S. 3. . 

When money is paid to the insolvent from a provident fund it may be 
claimed by the Official Assignee; but the Court will not pass an anticipatory 
order directing the insolvent to hand over to the Official Assignee the provi- 
dent fund money or any part thereof directly he received it. Such an order 


*I. P. No. 578 of 1935. 12th May, 1936, 
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if made will be contrary to the spirit and intention of the Provident Funds 
Act, and thereby its beneficent provisions will be destroyed. 


G. A. Pats for Insolvent. 

The Court delivered the following 

Jupement.—This is an application by the Official Assignee 
for an order calling upon the insolvent to show cause why he 
should not be directed to pay to the Official Assignee for the 
benefit of his creditors a portion of the Provident Fund amount 
payable to him by the South Indian Railway Company. The 
insolvent was until recently employed on a salary of Rs. 1,550 
a month by the Railway. He was adjudicated in November, 
1935, and his liabilities are over Rs. 40,000. They mostly 
consist of loans by money-lenders and the cost of some un- 
successful litigation. He states that the loans are mostly in 
his position as surety for another, one Mr. Danagher, who, I 
understand, is an insolvent. . The application, though simple 
in its form, raises what I consider a point of very great 
importance. Under S. 3 on the Provident Funds Act it is 
clearly enacted that no deposit such as this’ shall be liable to 
attachment and neither the Official Assignee nor any Receiver 
appointed under the Provincial Insolvency Act, shall be entitled 
to or have any claim on any such compulsory deposit. It has 
been held by a Bench of this Court in Ranganayaki Ammal 
v. Official Assignee, Madras,} that when once the money is paid 
to the depositor, it ceases to be exempt from attachment or the 
claim of the Official Assignee. That decision of course is 
binding on me. When money has been paid over to the 
insolvent from the fund, the Official Assignee can claim 
it. But it seems to me that the object of the present 
application is to anticipate money coming into the hands of 
the insolvent and to evade the provisions of the Provident 
Funds Act. It is quite obvious that if an anticipatory order 
can be made ordering the insolvent to hand over the money 
directly he received it, the beneficent provision of the Act is 
entirely destroyed, and speaking for myself, I should be very 
reluctant to exercise any discretion lying in me to bring about 
such an end. If it is open to me to order a ‘part of the provi- 
dent fund amount to be paid over, it is equally open to me to 
order the whole of it to be paid over and so in every case of 
Railway Servants, Government Officials and others affected by 
the. Provident Funds Act, all that is necessary for the Official 


1. (1931) 134 I.C. 179, 
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Assignee to do is to get an order that the provident fund 
amount should be paid over to him directly it is received and 
the insolvent has the alternative either not to take itor to 
hand it over, in neither case there being any benefit to him. 
This seems entirely contrary to the spirit and intention of the 
Provident Funds Act. Under S. 33 of the Presidency Towns 
Insolvency Act, under which I am now asked to act, an order 
can be made if the Court thinks fit to make such an order. I 
am not going to make such an order because I think it would 
create a dangerous precedent. There are hundreds of poor 
people in this city interested in provident funds. The appli- 
cation of the Official Assignee is therefore dismissed, but I 
wish to place on record that the insolvent R. W. Manifold 
has stated in Court through his learned Counsel Mr. G.A. Pais 
that he is prepared voluntarily to pay over one-fifth of the 
fund into the hands of the Official Assignee for the benefit of 
his ereditors, and I understand that he is proposing to invite 
the Railway Company to pay this money over to the Offcial 
Assignee. All that I am doing at present is to place this fact 
‘on record in order that the Railway Company may see what 
happened in this Court. 


B. V. V. Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusticE VENKATASUBBA Rao AND MR. 
JUSTICE CORNISH. 


Krishnaswami Goundan .. Appellani* (first Respondent) 
v. 
Palani Ammal .. Respondent (Petitioner). 
Guardian and Wards Act (VIII of 1890), S. 43—Testamentary guardian 


—-Not willing to be appointed or declared a guardian—Court, if can regulate 
his guardianship duties. 


Whatever other remedies, e.g., by removal under S. 39, may be available 
against a testamentary guardian appointed under the will of a minor’s father, 
‘it is not open to the Court to declare him a guardian against his wil] by reason 
of S. 17, Cl. (5) ; and unless he is declared a guardian, S. 43 cannot be invoked 
‘so as to justify an order by the Court imposing certain conditions on the 
guardian ‘in regard to the discharge of his duties as guardian. 

Appeal against the order of the Court of the Subordinate 


Judge of Coimbatore in Original Petition No. 78 of 1934. 
S. Muthiah Mudahar and T. K. Subramania Pillai ‘for 
Appellant. a 
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K. S. Krishnaswami Aiyangar and S. Ramachandra Aiyar 
for Respondent. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.—The father of the minors in 
question made a will describing the appellant before us as his. 
executor. The minors’ mother presented a petition in the 
lower Court under the Guardian and Wards Act, contending 
that the appellant was not merely the executor but also the 
minors’ testamentary guardian, and prayed for his removal 
as such guardian and for appointment of herself in his stead. 
The lower Court made an order imposing certain conditions 
on the appellant in regard to the discharge of his duties as. 
guardian and directing him to furnish security for an amount 
which has been specified. The correctness of this order has. 
been impeached before us. 


Though the learned Judge does not say under what 
provision of law he has acted, the respondent’s Counsel 
seeks to justify the order by reference to S. 43 of the Guardian 
and Wards Act. . But that section enables a Court to regulate 
by its order the conduct of guardians either appointed or 
declared by the Court. That leads us to the question, can: 
the appellant be declared under the provisions of the Act, 
the testamentary guardian of the minors? Their mother, 
as already stated, contends that on a proper construction. 
of the will, the appellant is their testamentary guardian. 
But this position is controverted by the appellant, who main- 
tains that under the will, he is merely an executor and not the 
minors’ guardian. Granting that the mother’s contention is. 
right, namely, that the appellant is the minors’ testamentary 
guardian, she cannot invoke in her favour S. 43 unless the 
Court can make a declaration to that effect under the Act. 
S. 17 (5) provides very clearly that the Court shall not declare 
any person to be a guardian against his will. It therefore 
follows that, even should the mother’s contention be right, we 
cannot against the will of the appellant make a declaration 
that he isthe minors’ testamentary guardian. The application 
of S. 43 is thus excluded, and the lower Court’s order, for 
which support can be sought, if at all, in S. 43, must be held 
to be wrong. In the circumstances stated, it is unnecessary to 
express any opinion on the question, whether the appellant on 
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a true construction of the will, is or is not the minors’ testa- 
mentary guardian. 


We may observe that S. 39, which refers to the removal 
of guardians, is wider in its scope than S. 43. Under the 
former section, the Court may. remove a guardian appointed or 
declared by the Court or a guardian appointed by a will or 
other instrument. But the prayer for removal was abandoned 
in the lower Court and this section therefore cannot be relied 
on by the respondent. 

Finally, we must point out, that in any view of the matter, 
the lower Court’s order cannot be supported. The Judge 
observes that no evidence has been adduced by the petitioner in 
support of the allegations in her affidavit. That being so, we 
fail to see, even granting fora moment that S. 43 applies, how 
the lower Court’s order can be justified. 


The appeal is allowed with costs less the Advocate’s fee 
to be paid by the respondent. 
S. V. V. —-—— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice VENKATARAMANA Rao. 


Ragireddi Subbarao .. Appellani* (first Defendant) 
v. 

Ragireddi Subbarao and 

„others .. Respondents (Plaintiffs and 


Defendants 2 and 3). 


Hindu Law—Partition among brothers—Eldest brother, by consent of his 
brothers given an extra allotment of share—No evidence as to the reason for 
the favour shown—Evidence existing as to conduct of family—Minor son of 
one of the brother’s filing suit for a decree into equal shares of the property 
given in excess to the particular member of the family—Minor son bound by 
the consent of his father at partition. 

It is true that the allotment of any property as jyeshiabagam has become 
obsolete and the Court would not enforce it. But if the members of a joint 
family agree in effecting a partition to give some extra property, to their 
eldest member or even to one of them bona fide, such an arrangement cannot 
be considered to be illegal on the ground.that a certain property was allotted 
as for jyeshtabagam or was given in excess of his legitimate share. 

Where on a partition among the brothers of a joint family, a cocoanut 
garden belonging to the family was given to the eldest brother in excess of 
his share and there was no evidence to show under what circumstances this 
extra allotment was made to the eldest brother who died ten years previous to 
the present suit by one of the brothers and his minor son as plaintiffs 2 and 1 





*S. A. No. 70 of 1932. 16th March, 1936. 
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respectively for a decree directing the division into three equal shares of the 
jerayati cocoanut garden situate in M village as per the A marked schedule 
filed therewith, regarding the same as the joint family property of the 
plaintiffs, and defendants 1 and 2, and also directing that one share thereof 
be put in possession of the plaintiffs, 


Held, that in the face of the evidence of the conduct of the family for 
over a period of 11 years it did not lie in the mouths of the plaintiffs to im- 
peach the transaction. The fact there were minors of the family would have 
been no bar to the partition being effected and much more so where there was 
the father to represent his minor sons. If the first plaintiff who was a 
minor then had been aggrieved by the partition effected by the father (plain- 
tiff 2) he ought to have filed a suit asking that the entire partition might be 
re-opened on the ground that it had prejudicially affected him making his 
father also defendant and claiming one-sixth share for himself. But it would 
be impossible to do so owing to the manner in which the plaintiff had framed 
his case. Venkata Reddiv. Kuppa Reddi, (1918) 8 L.W. 400, distinguished. 


If the partition had been otherwise fair, it would be open to the father of 
first plaintiff in this suit as representative of his branch to consent to the 
extra allotment and if it had been done bona fide it would not be open to his 
sons to impeach the same. i 


Brijraj Singh v. Sheodan Singh, (1913) 25 M.L.J. 188: L.R. 401A. 161: 
LL.R. 35 All. 337 at 346 (P.C.), applied. 

Appeal against the decree of the Court of the Subordinate 
Judge of Amalapuram in A. S. No. 21 of 1930 preferred 
against the decree of the Court of the District Munsif of 
Razole in O. S. No. 220 of 1928. 


G. Lakshmanna and G. Chandrasekara Sastri for Appel- 
lant. 


P. Somasundaram for Respondent. 
The Court delivered the following 


Jupement.—This is a suit for- partition of the suit land 
of about 6 acres 10 cents in extent and recovery of one-third 
share therein with mesne profits. The first plaintiff is the son 
of the second plaintiff. The second plaintiff, the first defen- 
dant’s father, late Narayanasami and the second defendant 
were brothers and formed members of an undivided Hindu 
family. The family was in possession of considerable property. 
In December, 1916, the brothers effected a partition and the 
properties which fell to each were being enjoyed by the 
respective branches ever since the said date. It is alleged in 
the plaint that at the said partition the suit land which is a 
cocoanut garden was not divided but was reserved for a future 
partition, that the first defendant is in possession of the same 
wrongfully refusing to effect a partition and delivery.of the 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 421 


same on the ground that his father got the same as and for his 
jyeshtabagam at the partition between his brothers and that 
the allotment of any property which has been given to the first 
defendant’s father as jyeshtabagam is illegal under the Hindu 
Law and the plaintiffs are therefore entitled to impeach the 
same. They accordingly prayed: 


“that a decree may be passed directing the division into three equal shares 
of the jerayati cocoanut garden situate in Mondepulanka village as per the A 
marked schedule filed herewith, regarding the same as the joint family pro- 
perty of the plaintiffs, and defendants 1 and 2 and directing that one share 
thereof be put in possession of the plaintiffs”. 


The defence was that the partition between the brothers 
was a family arrangement and was acted upon by all the 
parties and that the suit property was allotted to the first 
defendant’s father at the partition with the consent of the 
second plaintiff and second defendant and it is not open to them 
now to impeach the same after the lapse of 11 years. It is 
clear from the evidence that the family at the time of the 
partition between the three brothers was possessed of nearly 60 
to 100 acres of immovable property and that there was equal 
division of all the properties into three shares except with 
regard to the suit property which was given to the first defen- 
dant’s branch in addition. It is also clear that this extra 
allotment to the first defendant, was never questioned by the 
family up to the date of the suit. In fact after the death of the 
first defendant’s father in 1917 there were leases executed in 
favour of the first defendant to the knowledge of the second 
plaintiff and the second defendant and Ex. IX dated 30th 
September, 1920, was lease in respect of the suit property 
executed in favour of the first defendant during his minority 
after the death of his father and it was brought about by the 
second plaintiff and the second defendant. Exs. II and V are 
leases after the first defendant attained majority and they were 
attested by the second plaintiff and the second defendant. It 
is also concurrently found by both the lower Courts that the 
case set up by the plaintiffs that the property was reserved for 
future division was false and that in the said documents there 
are clear recitals to the effect that the suit property was 
allotted to the first defendant’s father as jyeshtabagam. But 
both the lower Courts however held that as the allotment of 
any property towards jyeshtabagam is illegal under the Hindu 
Law, the first plaintiff is entitled to recover one-sixth share of 
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the suit property though the second plaintiff and the second 
defendant will be estopped from recovering any portion thereof 
by reason of their assent at the time of the partition. 


It is now contended before me in Second Appeal by 
Mr. Lakshmanna that the view taken by the lower Courts is 
not sound. 


There can be no doubt that the father is entitled to and 
competent to represent his sons in a partition with his brothers 
and a partition effected by him will be binding on the sons 
unless it is shown that it was fraudulent or unfair or pre- 
judicial to their interests. The fact that some of the members 
are minors would not prevent the father in virtue of his 
position as the head of his branch to represent them. (Vide 
Jamna Prasad v. Durga Deil.) There is absolutely no proof 
that the partition effected between the three brothers was in 
any way unfair or fraudulent save in so far as this suit 
property was allotted to the first defendant’s father. The 
question therefore is whether this allotment of 6 acres 10 cents 
is such as to render the partition fraudulent or unfair. The 
family was possessed of nearly 60 to 100 acres. The result of 
giving the suit property tothe first defendant’s father willbe to 
deprive the plaintiff’s branch of about 2 acres 5 cents and the 
first plaintiff can be said to have been deprived of half of it. 
It seems to me that if the partition is otherwise fair, it is open 
to the father as representative of his branch to consent to this 
extra allotment and if it was done bona fide it will not be open 
to his sons to impeach the same. In Brijraj Singh v. Sheodan 
Singh®, a father by means of a will purported to divide the 
family property between his three sons and awarded a double 
share to the eldest son and one-fourth share to each of the 
remaining sons, himself taking no share. The arrangement 
was acted upon for sometime and thereafter it was sought to 
be impeached on the ground that the father had no right to 
effect a partition of the joint family property by means of a 
will and that the allotment of a double share to the eldest son 
was invalid. But their Lordships negatived both the conten- 
tions and upheld the arrangement. Lord Moulton in the 
course of his judgment observed as follows at page 346:— 


1. ALR. 1933 All. 138. 
2. (1913) 25 M.L.J. 188: L.R. 40 I.A. 161: I.L.R. 35 All. 337 (P.C.). 
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“But the property was ancestral and therefore Rao Balwant Singh, 
although head of the family, had no rightto make a partition by will of 
that property among the various members of the family except with their 
consent. They had independent rights in it with which he could not interfere. 
The main question, therefore, is whether -there is evidence sufficient to 
establish the consent of the plaintiffs Rao Karan Singh and Kunwar Sheodan 
Singh to this family arrangement. If they accepted it, their acceptance 
would bind not only them but also their sons, who are the remaining plain- 
tiffs, as they would be representing in the transaction their respective 
branches of the family”. 

No doubt the question prominently before tke Privy 
Council was in regard to the right of the father to effect a 
partition by a will but the principle upon which the arrange- 
ment is upheld will apply to every case where a bona fide 
partition has been effected by the father as representative of 
his branch (vide Mullah’s Hindu Law, 8th Edn., p. 391). 
Mr. Somasundaram relied very strongly on two decisions of 
our High Court, namely, Rajangam Aiyar v. Rajangam Aiyar! 
and Venkata Reddiv. Kuppa Reddi2 for the position that the 
allotment of jyeshtabagam is illegal under the Hindu Law. 
It is true that the allotment of any property as jyeshtabagam 
has become obsolete and the Court would not enforce it. But 
if the members of a joint family agree in effecting a partition 
to give some extra property to their eldest member or even 
to one of them bona fide, such an arrangement cannot be con- 
sidered to be illegal on the ground that a certain property was 
allotted as for jyeshtabagam or was given in excess of his 
legitimate share. It is contended it would be virtually an 
alienation by the father without any necessity and would be 
tantamount to a gift and therefore not binding on his sons. 
But in my opinion it is not accurate to regard partition as an 
alienation. No doubt in Venkata Reddi v. Kuppa Reddi2 
where a mother represented her minor sons at a partition the 
allotment of an extra share to the eldest member of the family 
was held not binding on the minor sons and it was held that 
the transaction may well be regarded as a gift. But in that 
case the minor himself was the representative of his branch 
and the mother was representing him as the natural 
guardian at the partition. As observed in Venkata Reddi 
Kuppa Reddi? the mother has no right of representation 
in respect of the family property. The position of the father 
is entirely different. The father is the only person entitled 





1. (1920) 39 M.L.J. 382. 2. (1918) 8 L.W. 400. 
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to represent his sons at a family partition, and it is only 
through the father that the sons take their share in the 
joint family property, whereas the position of the mother is. 
only that of a natural guardian and her powers can only be 
adjudged in that capacity. And a guardian hasno power to 
consent on behalf of the minor to any act which would deprive 
him of any portion of his property. In this case there is no 
evidence to show under what circumstances this extra allot- 
ment was made to the first defendant’s father who died about 10: 
years ago. Both the second plaintiff and the second defendant 
are acting in violation of the arrangement which they have 
entered into. One must presume there must have been some 
consideration which prompted the adult members of the family 
to agree to the extra share being given to the first defendant’s 
branch though no doubt the specific case that it was given to 
the first defendant’s father for meritorious service done to the 
family has not been proved. In the face of evidence of the 
conduct of the family for over a period of 11 years it does. 
not lie in the mouth of the plaintiffs to impeach this transac- 
tion. As has been already stated the fact that there are minor 
members of the family is no bar to the partition being effect- 
ed and much more so when there is the father to represent 
his minor sons. As observed by the Privy Council: 

“Tf the partition was unfair or prejudicial to the minor’s interests, he 
might, on attaining his majority, by proper proceedings, set it aside so far 
as regards himself”. Balkishen Das v. Ram Narain Sahu}. - 

But that is not what is sought to be donein this case. 
The first plaintiff who was a minor at the time of the 
partition is not seeking to set aside the partition as 
regards himself, but both the father and the son are 
trying to recover this property on behalf of the entire 
family. If the first plaintiff was aggrieved by the parti- 
tion effected by the father he ought to have filed a suit asking 
that the entire partition may be re-opened on the ground that 
it has prejudicially affected him making his father also defen- 
dant and claiming one-sixth share for himself. In such a case it 
would have been open to the Court to so adjust the division by 
allowing one-sixth share to the plaintif and making the extra 
allotment divisible among the second plaintiff and the first and 
second defendant’s branch. But it is not possible to do so 





1. (1903) L. R. 30 I. A. 139: LL.R. 30 Cal. 738 at 752 (P.C.). 
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owing to the manner in which the plaintiff has framed his case. 
The lower Courts were not warranted in making a distinction 
between the first plaintiff’s and the second plaintiff’s case. 
The first plaintiff does not impeach the partition as unfair and 
unprejudicial to him and he does not seek to recover any share 
so far as regards himself and it is not open to the lower Courts 
to make any declaration separately in his favour. I therefore 
reverse the decrees of the lower Courts and dismiss the plain- 
tiff’s suit with costs of this appeal. I direct each party to bear 
his own costs in the lower Courts. 


K. C. a — l Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘PRESENT :—SırR Horace Owen Compton BEASLEY, Kt., 

Chief Justice ANb MR. JUSTICE GENTLE. 

The Maharajah of Pithapuram .. Appellant* in both ( Defen- 
dant in O. S. No. 519 
of 1934 and Plaintif 
in O. S. No. 1103 of 
1933, City Civil Court 
at Madras) 

v. 

Thomas Cook & Sons, Ltd. .. Respondents in both (Plain- 
tiffs in O. S. No. 519 
of 1934 and Defendants 
in O. S. No. 1103 of 
1933). 

Contract—Dogs delivered to a company who entrusted the animals to a 
steamship company for being taken to India—One of the dogs missing—No 
breach of contract on the part of the company who took delivery—No negli- 


gence of its servants—Freightage paid in advance by the company liable to be 
recovered—Relat onship of carrier whether existing. 


Where dogs were purchased by the appellant in England and the seller 
was asked to ship them to India and the respondent company took delivery 
of the dogs and in their turn placed them on board a ship belonging to a 
steamship company and bound for India, but during the course of the voyage 
one of the dogs slipped its collar and fell into the sea and the appellant sued 
the respondent company for breach of contract and negligence of its servants, 

Held, that the respondent had in no sense any control over the dog after 
it had been handed over to the steamship company. Having entirely failed 
to prove the negligence on the part of the respondent company, the appellant’s 
claim would not possibly succeed. 

On a claim by the respondent company in their turn for the unpaid 
balance from the appellant towards the freightage of the dog incurred by 
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them in advance, it was contended that if goods were entrusted to a carrier 
and they did not reach their destination, then no part of the freight could be 
recovered by the carrier, , 


Held, that it would be hardly right to describe a domestic animal, like a 
dog, as cargo, particularly if it was travelling by itself or in company with 
only a few animals of the same description. The animal was travelling more 
as a passenger than anything else, and just as in the case of a passenger who 
would be travelling with a ticket, so was this dog. The respondent company 
had to make the disbursement on behalf of the appellant in order to secure 
passage for the dog and were out of pocket to that extent. The respondent 
company, therefore, having incurred expenses to secure passage for the suit 
dog, were clearly entitled to recover the amount. 


Principle of safe conveyance to destination mentioned in Maclachlan’s 
Law of Merchant Shipping (V Ed.) 502, not applicable. 


Appeals against the decrees of the Court of the City Civil 
Judge, Madras, in Original Suits Nos. 519 of 1934 and 1103 
of 1933, respectively. 

Ch. Raghava Rao for Appellant. 

O. T. G. Nambiar instructed by King and Pariridge for 
Respondents, 

The Court delivered the following 

Jupement. The Chief Justice —In November, 1932, the 
appellant, the Maharajah of Pithapuram, bought four valuable 
dogs from one the Rev. Dr. Bruce in England and on the 30th 
November, instructed the respondents, Messrs. Thomas Cook 


.& Sons, Ltd., to take delivery of the dogs there and ship them 


to Bombay. Accordingly the respondents received the four 
dogs purchased by the appellant from the Rev. Dr. Bruce and 
shipped them on board the Steamer “ Naldera” belonging to 
the Peninsular and Oriental Steam Navigation Company for 
passage to Bombay. During the course of the voyage when 
the ship had reached the Red Sea it is evident from the 
certificate given by the Commander of the ship that one of the 
dogs purchased by the appellant slipped its collar whilst being 
exercised on the ship’s deck and jumped into the sea and was 
lost. Only three dogs were, therefore, delivered by the ship 
at Bombay. In the course of a very prolix plaint it appears 
that the suit is founded upon breach of contract as well as 
upon negligence. The claim appears to be a mixture of both. 
The learned City Civil Judge dismissed the appellant’s suit. 
Hence this appeal. 


It was contended before us that the negligence of the 
respondents consisted in their not having seen, when the suit 
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dog was shipped on board the Steamer “ Naldera ”, that it 
had not a properly fitting collar and that it was therefore 
through this negligence or neglect of duty that the dog was 
put on board the ship in an unsafe condition and was enabled 
during the course of the voyage through the badly fitting collar 
to get out of it and over the ship’s side and into the sea. There 
is no evidence whatsoever on the appellant’s side that the collar 
was a badly fitting one. It does not follow because the dog 
was able to slip out of it, that it was a badly fitting collar as it 
is quite possible that it was not properly adjusted on that 
particular occasion. It is useless to contend that the respon- 
dents are in any way liable for the acts of others during the 
course of transit from London to Bombay on board the 
steamer even supposing that one of the ship’s company had 
been negligent in improperly adjusting the dog’s collar thereby 
enabling it to slip out of it. The respondents had in no 
sense any control over the dog after it was handed over 
to the Steamship Company. What therefore the appellant 
was driven to do was to satisfy the Court that the conduct 
of Messrs. Thomas Cook & Sons, Ltd., was negligent at the 
time of the receipt of the dog and during the time in which 
they had the dog in their custody and before they handed 
it over to the Steamship Company. This, as before mentioned, 
the appellant has entirely failed to do. He has not shown 
by any evidence that the collar was ill-fitting when the 
dog was received by the respondents; and the fact that the dog 
slipped out of its collar and got into the sea does not give 
rise to any inference that at the time when the dog was 
put on board the ship the collar was an ill-fitting one. It is not 
necessary to set out the various possibilities with regard to this 
collar which appear; but one certainly does appear and that is 
that on the day in question no sufficient care was taken on the 
ship in the adjustment of the collar when it was put on to the 
dog. Having entirely failed to prove the negligence on the 
part of the respondent company, the appellant’s claim could not 
possibly succeed and was rightly dismissed by the learned City 
Civil Judge. I may also point to another circumstance in this 
case; and that in the conditions under which Messrs. Thomas 
Cook & Sons, Ltd., undertook the shipment of this dog. It is 
quite clear from Ex. II that the dog was to be carried at the 
owner’s risk and that Messrs. Thomas Cook & Sons, Ltd., 
were not to be under any liability whatsoever. Ex. II which 
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contains that condition and a declaration was signed by the 
seller of the dog Rev. Dr. Bruce who presumably signed it as 
agent for the purchaser, the Maharajah of Pithapuram. It 
must also be noted that the Steamship Company are by their 
own conditions absolved from any liability for negligence in 
the carriage of dogs. This appeal must therefore be dismissed 
with costs. 


There is another appeal (No. 66 of 1935) and that relates 
to the suit filed by the respondents to recover from the appel- 
lant a sum of Rs. 269. This sum was made up of the money 
paid to the Peninsular and Oriental Steam Navigation Company 
for the carriage of the dog and other sundry charges such as 
feeding charges, etc., incurred or to be incurred on the dog’s 
behalf. It is quite clear that all these sums were paid in 
advance of the dog's journey to the steamship company, by the 
respondents. Hence the respondents claimed to recover it 
from the appellant. That suit was decreed by the learned City 
Civil Judge. Here it is contended that the respondents are not 
entitled to recover the sum which is represented here as the 
freight due in respect of the dog because the dog was not 
safely conveyed to its destination ; and this argument is founded 
upon a passage which appears on page 502 of Maclachlan’s Law 
of Merchant Shipping (V Ed.), vis.: 


“Freight is the reward payable for the safe conveyance and delivery of 
goods entrusted for that purpose to a carrier by sea” 
and, if goods are entrusted for that purpose toa carrier 
and do not reach their destination, then no part of the freight 
can be recovered by the carrier. That principle certainly can- 
not apply to the present case because even assuming that what 
was paid by the respondents can accurately be described as 
freight and the dog as cargo, it is quite clear that, if freight is. 
payable in advance and has been paid, then what has been paid 
cannot be recovered even if the goods or cargo do not ultimately 
reach the destination. It is quite clear that this amount was. 
paid before the dog was put on board the ship. The amount 
paid for the passage of two dogs and the attendance upon them: 
was £13-13-0. That appears from Ex. IV which is described 
as “animal ticket”. There is no evidence of course that it was a 
condition that that sum should be paid in advance; but I think 
it is quite clear that this being a ticket the ticket would not be 
issued by the steamship company unless the fare had been paid > 
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and therefore in my view we are entitled to assume that it was 
a condition precedent to the issue of the ticket that the fare 
should be paid. It is very difficult really to regard this case as 
a case where freight was paid in advance in respect of cargo. 
It is hardly right to describe a domestic animal as cargo 
particularly if it is travelling by itself or in company with only 
a few animals of the same description. The animal was 
travelling more as a passenger, than anything else and just as 
in the case of a passenger a human being, who is travelling with 
a ticket, so was this dog. The respondents had, in my view, 


clearly to make this disbursement on behalf of the appellant in 


order to secure a passage for the suit dog and are out-of- 
pocket expenses to that extent. The other payments embraced 
by this claim were also made on behalf of the appellant and 
the respondents were clearly entitled, having made these pay- 
ments, to recover the amount from the appellant. The suit 
was, therefore, rightly decreed; and this appeal must also be 
dismissed with costs. 

Gentle, J—I agree and wish to add one further matter. 
In my view, the contract between the appellant and the res- 
pondents was not one for carriage but one by which the 
respondents had to arrange for the carriage of these two dogs 
including the payment of the charges which the shipping 
company would demand. This is made quite clear by the 
words in Ex. II. “Please arrange for the shipment of the live- 
stock.” Having arranged for the shipment of these two dogs 
and having paid the charges which the Peninsular and Oriental 
Steam Navigation Company demanded, the respondents had 
fully carried out all their obligations under this contract. That 
being so, they had no liabilities from that moment, having 
fully complied with all the obligations they were obliged to 
carry oùt and are entitled to succeed for the unpaid balance of 
the freight and on the claim against them in respect of the 
loss of this dog. They had no responsibility in regard to the 
dog from the time they handed it over to the shipping company. 


Appeals dismissed. 


The 
Maharajah 
of Pitha- 
puram 
V. 
Thomas 
Cook & 
Sons, Ltd. 


Beasley, C.J. 


Gentle, J. 


Yahia. 


In re. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[In Insolvency. ] 


PRESENT :—Mr. JusticE WADSWORTH. 


In the matter of S. Yahia .. Insolvent* 
Amaturrub Ghousunnissa Begum alias 
Amir Begum .. Applicant. 


Presidency Towns Insolvency Act (III of 1909), S. 46 (3)—“Debt or 
liability’ —Arrears of maintenance in respect of order under S. 488, Criminal 
Procedure Code—Grant of protection order. 

Arrears of maintenance payable in respect of a magisterial order under 
S. 488, Criminal Procedure Code, constitute a debt or liability provable in 
insolvency within the meaning of S.46 (3) of the Presidency Towns Insol- 
vency Act, and a valid protection order can be granted in respect of such a 
debt. 

Tokee Bibee v. Abdool Khan, (1879) I.L.R. 5 Cal. 536; Halfhide v. 
Halfhide (1923) I-L.R. 50 Cal. 867; Linton v. Linton, (1895) 15 Q.B.D. 239; 
Kerr v. Kerr, (1897) 2 Q.B. 439; In re Hawkins, (1894) 1Q.B.D. 25 and 
Victor v. Victor, (1912) 1 K.B. 247, considered. 

P. R. Ramakrishna Aiyar for Insolvent. 


K. Natesan for M. M. A. Kirmani for Petitioner. 
The Court delivered the following 


Jupcment.—This is an appeal against an order of the 
‘aster granting protection in insolvency. The appellant is a 
Iohammadan wife’ whose husband has been required by a 
magisterial order under S. 488 of the Criminal Procedure Code, 
to pay her maintenance. The maintenance has not been paid 
regularly and it was in respect of the debt for arrears of 
maintenance that the protection order in insolvency was 
granted. 


It is argued for the appellant that such arrears do not 
constitute a debt provable in insolvency with reference to 
S. 46 of the Presidency Towns Insolvency Act. There is 
nothing in the terms of S. 46 which very obviously excludes 
such a debt. The exclusion of the debt could only be by 
virtue of its being not a ‘debt or liability, certain or contin- 
gent’, to use the words of sub-S. (3) of the section. There is 
express authority in a very old Calcutta case, Tokee Bibee v. 
Abdool Khan for the view that arrears of maintenance under 





* I.P. No. 176 of 1936. 
(Application No. 160 of 1936). 27th July, 1936. 
1. (1879) I.L.R. 5 Cal. 536. 


Dr 
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a magisterial order can-be a debt or liability provable in insol- 
vency, in respect of which a valid protection order may be 
issued. But since this decision there has been a line of English 
cases which have held that a liability to alimony under an order 
of the Divorce Court is not a debt provable in insolvency 
(vide Linton v. Linton1), the reason being that the payment 
may be varied from time to time by the Court and may 
at any time be put an end to by resumption of cohabitation; 
and the English Courts have even gone so far as to hold 
that the liability for arrears of alimony, whether accrued 
before or after the order of adjudication, cannot be proved in 
insolvency (vide Kerr v. Kerr? and In re Hawkins8). The 
ratio decidendi of these cases appears to be the same as in the 
case of Linton v. Linton}, viz., that the Divorce Court can and 
will, wholly or partially, relieve a husband of payment of 
arrears, if it is just to do so. It may at once be pointed out 
that no such power lies under S. 489 of the Criminal Procedure 
Code, and it is well established that any reduction in the rate 
of maintenance by a Magistrate can only affect payments accru- 
ing due after the date of the order. There are also English 
cases, for example, Victor v. Victor4, in which it has been held 
that an annuity payable to a wife under a separation deed 
stands on a different footing from alimony which is variable 
by the Court and that even though such an annuity is termi- 
nable on the resumption of cohabitation, it can be proved in 
bankruptcy. A more recent decision of the Calcutta High 
Court, Halfhide v. Halfhide5, though not precisely on this point, 
seems to assume that arrears of maintenance can be proved in 
insolvency. Having in view the fact that the power given 
under S. 489 of the Criminal Procedure Code toa Magistrate 
to vary an order for maintenance does not include the power to 
make such variation retrospective so as to cover arrears already 
accrued due, it seems to me not possible to contend on the 
strength of the English decisions regarding alimony that such 
a debt is not a present certain debt or that such a debt does 
not come within the purview of Sub-S. (3) of S. 46 of the 
Presidency Towns Insolvency Act. 


1. (1895) 15 Q.B.D. 239. 
2, (1897) 2 Q.B.D. 439. 3. (1894) 1Q.B.D. 25. 
4, (1912) 1 K.B. 247. 5. .(1923) I.L.R. 50 Cal.!867 
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I therefore hold that the learned Master was right in 
deciding that arrears of maintenance are a debt provable in 
insolvency and in respect of which a protection order can be 
given. The appeal is therefore dismissed with costs. 

B. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT:—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE GENTLE. 
The Buckingham and Carnatic 
Co., Ltd. .. Appellants* (Applicants). 


v. 
The Official Assignee of Madras.. Respondent (Respondent). 


Presidency Towns Insolvency Act (III of 1909), S. 60 (2)—“Salary or 
income”’—Meaning—Wages earned by piece-work labourer—Varying daily 
earnings paid monthly—Terms of service as to work.and leave—Labourer 
adjudged insolvent—Protection order—Direction for payment of portion of 
monthly earnings to Official Assignee—Validity of garnishee order—Right of 
employers to dispute. 

The insolvent was a daily piece-work labourerin the appellants’ mills 
and his wages were calculated on the quantity of work turned out by him 
every day but were paid monthly. Under the terms of service he was liable to 
be dismissed on a month’s notice, he earned no wages for the days he was 
absent with leave, and he could not be compelled to work against his will. 
The insolvent having agreed to pay an allocation to the Official Assignee in 
order to get protection, an order was subsequently made by the Insolvency 
Court upon the appellan{s requiring them to withhold monthly a certain sum 
of money from the.saldry of the insolvent and immediately to remit it to 
the Official Assignee. The appellants took outan application praying that 
the said garnishee order should be vacated. 

Held, that the appellants were entitled to object to the garnishee order 
notwithstanding the fact that the insolvent himself had consented to the 
order being passed against him. 

Held, further, that the wages paid by the appellants to the insolvent were 
not “salary or income” within the meaning of S.60 (2) of the Presidency 
Towns Insolvency Act, and that the garnishee order should therefore be 
vacated. 

In re Jones: Ex parte Lloyd, (1891) 2 Q.B.D. 231, relied on. 

Ex parte Benwell: Inre Hutton, (1884) 14Q.B.D.301; In re Shine, 
(1892) 1 Q.B.D. 522; In re Rogers: Ex parte Collins, (1894) 1 Q.B.D. 425 and 
In re Landau: Ex parte Trustee, (1934) 1 Ch. D. 549, considered. l 

Decision of Wadsworth, J., reversed on the second point. 


Appeal against the judgment and order of the Hon’ble 
Mr. Justice Wadsworth, dated 23rd January, 1936 and made in 
the exerciseof the Insolvency Jurisdiction of the High Court in 
Application No. 440 of 1935, in Application No. 2545 of 1935, 
in Application No. 1892 of 1935 and in I. P. No. 382 of 1933. 





*O.S. Appeal No. 7 of 1936. . .. 6th May, 1936, 
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. The judgment of Wadsworth, J., under appeal was as 
follows :— ; 
Thisis an appeal against an orderof the Master dismissing an. 
application by the appellants-garnishees to vacate an order which 
required them to,withhold monthly a sum of Rs. 6 from the 
salary of the insolvent Balasundara Mudali eimployed by the 
appellants. The appellants are the managing agents of the 
Buckingham and Carnatic Mills and it is established that the 
insolvént is employed in those Mills on piece-work, that his wages, 
are calculated daily but paid monthly, that his employment is, 
subject to one month’s notice from his employers and that by an. 
arrangement for the benefit of the employees he. is entitled . to 
fifteen days’ privilege leave per annum on the basis of his average 
wagesas a reward for five years’ continuous service. On behalf 
of the _garnishees it is argued that he is not in receipt-of salary or 
income such as may form the subject of an order under S. 60. 

(2) of the Presidency Towns Insolvency Act. 

. A preliminary question is whether the garnishees are entitled. 
to object to the order on the grounds on which thier objection is 
based. It has been held by the learned Master that they have no. 
locus standi to raise the objection at all, but I am of the opinion. 
that that view is incorrect. It is true that the insolvent consented. 
to,the passing of the order against him. The garnishees were not: 


consulted in the matter and certainly they have no locus standi to: 


question the justice of the allocation ordered or the periods at. 
which it is payable. But what they are entitled to question is the: 
existence of the source which has been nominated as the source 
from which the money is to be paid. They have been required to: 
withhold monthly a sum of Rs, 6 from the salary of the insolvent.: 
Qbviously they must be entitled to come into Court and say “we 


are not paying the insolvent any salary at all”. And that is what: 
in fact they do. If in fact the garnishees are not paying salary to- 
the insolvent, they certainly havea right to object tothe order: 
requiring them to pay a ‘portion of the non-existent salary to the 


Official Assignee. 


The question therefore remains whether the wages paid by the . 
garnishees to the insolvent are salary or income within the mis~* 
chief of S, 60 (2) of the Presidency Towns Insolvency Act. The‘ 
wording of the corresponding section of the English Bankruptcy: 


Act, 5.90 is practically the sameas that of the Indian Act and there’ 


is a good deal of English case-law on the interpretation ‘of the’ 


words “salary or income”. It has been established by the case of 


Ex parte Benwell: In re Huttoni that the word “income”: must ‘be’ 





1. (1884) 14 B.D: 301, 
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regarded as ejusdem generis with the word “salary”, that is to say, 
an order cannot be made against any income unless it is income 
which to.some extent partakes of the nature of salary, though it 
may not strictly fall within the definition of salary. Salary has 
been defined as a payment made (1) for services rendered, (2) 
under a contract, (3) computed according to periods of time, and 
(4) payable on fixed dates. The wages earned by the insolvent 
in this case are clearly wages for services rendered. They are 
earned under a contract, at any rate as regards rates, the period 
of notice for dismissal and condition of leave. The wages are not 
computed by time but are calculated at agreed rates according to 
work done. They are payable at a fixed time, namely, ona cer- 
tain date in every month. It will therefore appear that the earn- 
ings of the insolvent partake of three out of four characteristics 
which are generally attributed to “salary” and they only differ 
from “salary” in that the payment is according to the amount of `’ 
work done instead of the number of days of work done. 

Now, a case has been quoted on behalf of the appellants the 
facts of which beara substantial resemblance to those of the 
present case, I refer to In re Jones: Ex parte Lloyd1, That is the 
case in which the County Court had refused to make an order 
against the weekly wages of a minor employed by a colliery 
company. In dismissing the appeal, Cave, J., held that inasmuch 
as the minor was not entitled to receive the money with respect to 
a particular period and as he was not compelled to work and his 
employers could not require him to go on working, his income was 
not income in the nature of salary, or income ejusdem generis with 
salary. I must confess that at first sight I was inclined to think that 
that ruling would govern the present case, but on further considera- 
tion I am of the contrary opinion. The case of the collier was, so 
far as the information available goes regarded as the case of a 
more or less casual employee paid for the job, though the wages 
were paid weekly for convenience. The insolvent in the present 
case is not a casual employee but a permanent employee whose 
conditions of service are governed by rules and who is entitled to a 
month’s notice before his services are terminated, and, though 


perhaps in theory he may have the option of staying away from 


work without any action for damages lying against him, in fact 
the rules of the company appear to hold out such inducements as. 
to make his employment as regular as that of any salaried worker. 
That being so, I do not think that the mere fact that his remunera- 
tion is fixed on the basis of piece rates is sufficient to make his 
employment substantially different from that of a salaried 
employee. He is in fact paid monthly under a contract wages 





1. (1891) 2 Q. B. D. 231. 
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which, though they fluctuate to some extent according to the 
outturn do average approximately to some sum that can’ be 
calculated with sufficient certainty from month to month for the 
purpose of estimating whether an allocation is reasonable. In 
such circumstances I am unable to differentiate between ‘his case 
and that of the ordinary salaried worker’for the purpose of the 
applicability of the garnishee order which has been passed. 


In the result therefore I dismiss the appeal with taxed costs 
and confirm the order of the Master. 


O. T. G. Nambiar instructed by King and Partridge for 
Appellants. . 


T. S. Venkatesa Aiyar for Respondent. 
The Court delivered the following 


Jupcment.—One E. Balasundara Mudaliar, an insolvent, 
was employed by the appellants, Messrs. Binny & Co., in their 
mills, and the insolvent having agreed to pay an allocation to 
the Official Assignee in order to get protection, on the 15th 
August 1935, an order was made by the Insolvency Court upon 
the appellants requiring them to withhold monthly a sum of 
Rs. 6 from the salary of the insolvent and -immediately to 
remit it to the Official Assignee until further or other order of 
the Court. On the 24th September, 1935, the appellants took 
out an application before the Master in Chambers praying that 
the garnishee order before-mentioned should be vacated. The 
Master dismissed the application and from his order of 
dismissal the appellants appealed to the Insolvency Judge who 
dismissed the appeal. 


The Master on the objection of the Official Assignee held 
that the appellants had no locus standi to object to the order of 
attachment of the insolvent’s earnings in their hands and also 
that these earnings were “income” ejusdem generis with 
“salary” in S. 60 (2) of the Presidency Towns Insolvency 
Act and therefore liable to attachment. Wadsworth, J., ruled 
in favour of the appellants on the first point but against them 
on the second. Hence this appeal. 


‘These two questions have now to be considered. Although 
there is no appeal on the first point by the Official Assignee, he 
is entitled to uphold the trial Judge’s decision upon any. ground 
that is open to him. This point was not argued by the 
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appellants:since it had been decided in their favour by the trial 
Jtidge.: For the Official Assignee Mr. Venkatesa Aiyar con- 
tends that: the proceedings were entirely between the Official 
Assignee and the Insolvent, that what was in question was.the 
pay of the insolvent, that since he was willing tbat a part of it 
should be paid to the Official Assignee as a condition for his 
getting’ the protection of the Court from arrest, the appellants 
have no right to be heard to the contrary and that the insolvent 
having consented to this ‘arrangement, such arrangement is 
binding upon the appellants. It is very difficult to understand 
this contention. The appellants were not given any notice of 
the proceedings in the Insolvency Court in which the insolvent 
consented to the arrangement in question and were never at 
that stage heard in opposition to it; nor do we think that at that 
stage it was necessary for them to be heard. They, however, 
were not’ bound by those proceedings at all. As a result of 
them this attachment was made and they were served with the 
garnishee notice. It is argued on behalf of the Official Assignee 
that it is not open to them to raise any objection whatever to 
this direction upon them but they have merely to obey it, but 
no authority is cited in support of this contention. A refusal 
to obey the. Court’s direction would subject the appellants to un- 
pleasant consequences. Are they not to be heard to say that the 
order-made upon them was.an illegal order in that the earnings, 
the subject of the order, were not attachable under S. 60 of the 
Act? Is a person upon whom an order, which appears to him 
to be illegal, has been madé not to be allowed to state his 
objection thereto? If the insolvent’s earnings are not attach- 
able under S. 60 (2) then clearly the order upon the appellants 
is an illegal.one and ought never to have been made and the 
appellants have the right to show. that it ought never to have 
been made upon them. We agree with Wadsworth, J., on this 
point. 


- + The next question is whether these earnings come within 
the words “salary or income” which appear in S. 60 (2) of the 
Presidency Towns Insolvency Act; and here some facts are 
necessary. The insolvent is a daily piece-work labourer in 
the Carnatic Mills belonging to the appellants and his daily 
Wages ‘are calculated on the quantity of work turned out by. 
him. His average daily earnings as a piece-workéer amount to 
Rs. 1- 11- 1, thous for PREDORE? of convenience he is paid onçe 
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a month. His wages accordingly vary from month. to month 
according to the number of days he works and the amount 
of work. he turns out. The insolvent joined the service of 
Binny & Co. in 1926; and his services are liable to be terminated 
on a month’s notice. He earns no wages on the days he is 
absent with leave and from paragraph 3 of the second affidavit 
of Mr. Barlow it appears that he cannot be compelled to work 
against his will. Those being the facts, the decisions under the 
corresponding section of the English Bankruptcy Act are of 
assistance to us. The first of these is Ex parte Benwell: In 
te Huttoni. There it was held that the word “income” in 
S. 90 of the Bankruptcy Act of 1869 applies only to an “income” 
ejusdem generis with a “salary” and does not enable the Court 
to set aside for the benefit of the creditors of a professional 
man whois an undischarged bankrupt any part of his pros- 
pective and contingent earnings in the exercise of his personal 
skill and knowledge. Brett, M.-R., on page 306 says: 


“S. 89 deals with cases in which the bankrupt is entitled, either by the 
bounty of the Crown or under some Act of Parliament, to some “pay, half- 
pay, salary, emolument or pension”. He is entitled to one of these things, 
though he has not got it actually in possession, but he is certain to have.it if 
things go on as they are. And the Court is empowered to deal with matters 
of this kind, though they are not comprised in any of thé previous sections of 
the Act, for the ‘bankrupt is certain to have them though they have not yet 
come into his possession. S. 90 goes further still and enables the Court to 
deal with “a salary or income other than aforesaid” of which the bankrupt is 
in receipt. Whatis the meaning of the word “salary” in the section? It 
must be a salary of the same kind as those things which have been already 
mentioned though it is not paid in respect of similar services. Then there is 
the general word “income”. The rule is that general words added to parti- 
cular words do not include everything which would come within them 
according-to the literal meaning of the English language but are to be limited 
to things ejusdem generis with those things which have been previously 
mentioned. “Income” therefore must mean ‘income’ in- the nature‘of a 
salary.” 


In a recent case, In re Landau: Ex parte Trustee? 
Romer, L. J., refers to Ex parte Benwell and says: 


“Tt is true that'Lord Esher in Ex parte Benwell: In re Hutton? said that 
income in the old section corresponding to S. 51, sub-S. 2, was income 
ejusdem generis with salary; but with all respect to that learned Judge, I do 
not think such a statement assists us very much unless the statement goes on 


to tell us to what genus salary payment belongs. He didnot do so.” 


-With all respect: to Romer, L.J., Brett, M.R. 


, in Ex parte 
Benwell: In re Hutton! did state to what genus salar 


lary belonged 





1. (1884) 14 Q.B:D. 301. 2 (1934) 1 Ch.D. 549, 
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because he says salary must be of the same kind as “ pay, 
half-pay, salary, emolument or pension” set out in S. 89of 
the Act. Cotton, L. J., in Ex parte Benwell: In re Hutton 
at page 308 says: 

“In my opinion S. 90 points to some definite annual amount which is 


coming to the bankrupt and in such a case a part of it can be set aside for the 
benefit of his creditors”. i ' 


Next is In re Shine2. There, the bankrupt had entered 
into an agreement with the management of a theatre to act 
for q term of two years ata salary of thirty pounds a week 
payable weekly. The salary was to be sub ject to a proportionate 
reduction: in respect of any night upon which the theatre 
should not be open. It was held that the payment to the 
bankrupt for his services under the agreement was “ salary or 
income ” within the meaning of S. 53, sub-S. (2) of the 
Bankruptcy Act of 1883. Lord Esher, M. R., in his judgment 
referred to Ex parte Benwell: In re Hutton1‘and said that, the 
payments being made under a contract, the rules laid down 
there did not apply. In In re Shine? there wasa definite contract 
for a stated period and the amount to be paid was a definite ` 
amount; and Bowen, L. J., in the same case says: 


“I am of opinion, having regard to the contract, that it isa salary. 
“Salary,” I think, must mean a definite payment for personal services arising 
under some contract and (to borrow an expression of my brother Fry) 
computed by time”. ' 


In the case before us, no doubt the money is paid to the 
insolvent under a contract of service but it is nota definite 
payment; it is indefinite in amount, the amount being dependent 
upon the quantity of work done and the number of days worked 
by the insolvent. It is no doubt for personal services. In 
In re Rogers: Ex parte Collins’, Vaughan Williams, J., on 


page 431, says: 

“Tt seemed to be rather assumed in argument that because money was 
personal earnings it could not be within the 53rd‘section. I do not agree. 
If you happen to receive your personal earnings under a contract, so that your 
personal earnings are not daily earnings, but take the shape of yearly or other 
periodical salary, I conceive that, subject to the rule of not depriving the 
bankrupt of the means of livelihood, if it be shown that after providing fairly 
and: liberally for the support of the bankrupt there will be a balance of 
salary, that that balance of salary, even though the salary isa salary for 
personal exertions, might be made the subject of an order under the 
53rd section.” ` 


1. (1884) 14 Q.B.D. 301. 2. (1892) 1 Q.B.D, 522. |. 
tà © 3. (1894) 1 Q.B.D. 425. l 
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Therefore, in the view of Vaughan Williams, J., a salary 
means something in the shape of an yearly or other periodical 
method of calculation for payment for services, and, as before 
stated by Cotton, L.J., in Ex parte Benwell: In re Hutton! 
“ salary ” must be some definite annual amount which is coming 
to the bankrupt. The earnings in this case do not satisfy 
either of these tests. We now come to a case which seems to 
us to be directly in point, namely, In re Jones: Ex parte Lloyd. 
In that case Ex-parte Benwell: In re Hutton! was followed and 
it was held that wages earned by a workman eniployed in a 
colliery are not “salary or income” within the meaning of 
S. 53, sub-S. (2) of the Bankruptcy Act of 1883. The 
workman there was earning wages which averaged 25 to 30 
shillings a week. We know that colliers are paid on a piece- 
work. basis and their earnings therefore vary from day to 
day; and Cave, J., could not distinguish betweén the case of 
the collier before him from the case of the debtor in Ex parte 
Benwell: In re Hutton, stating that in the latter case although 
the debtor was making large sums of money amounting to 
more than £1,000 a year, yet inasmuch as he was not entitled 
to receive that money with respect to any particular period 
such as a year or some part of a year irrespective of the 
amount of work he did, the money so received was not 
“income” ejusdem generis with “salary”. With regard to 
the case before him he said that as in Ex parte Benwell: In're 
Hutton! it was impossible to compel the debtor to go on 
working and earning money, in the same way in the case 
before him if the debtor did not choose to go to work, he 
would earn nothing. Wadsworth, J., at first was inclined to 
think that the ruling in In re Jones: Ex parte Lloyd2 would 
govern the present case but on further consideration was of 
the contrary opinion saying that: 


“The case of the collier was so far as the information available goes 
regarded as the case of a more or less casual employee paid for the job, 
though the wages were paid weekly for convenience. The insolvent in the 
present case is not a casual employee but a permanent employee whose 
conditions of service are governed by rules and who is entitled to a month’s 
notice before his services are terminated, and, though perhaps in theory he 
may-have the option of staying away from work without any action for 
damages lying against him, in fact the rules of the company appear to hold 
out such inducements as to make his employment as regular as that of any 
salaried worker”. 


1.” (1884) 14 Q.B.D- 301. 
2. (1891) 2 Q.B.D. 231. 
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With all respect to Wadsworth, : J., we are unable to see 
any difference between the insolvent in this case and the collier 
in In re Jones: Ex parte Lloyd!, Wadsworth, J., in our view, 
was in error in regarding the collier as a more or less casual 
employee paid for the job. That is not .so. There is no 
reason for supposing that the collier in question was differently 
employed to other colliers. There is.a contract of. service; 
they are paid for convenience weekly and are paid on a piece- 
work basis as it is obvious that colliet was in that case and 


are entitled to notice; and their’ wages vary according to the 


number of days they work and the amount of work they do. 
A collier'so employed has never been regarded as a casual 
labourer in our experience. We are quite unable‘to distinguish 
this case from that case which in our view, having regard ‘to’ 
the other cases referred to and the tests laid down,: -was 
correctly decided. i : 
Applying that case to iis; we allow the sadel and give 
the appellants their costs throughout. - 
B. V. V. — _ Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon.] 
PRESENT :—Lorp ROCHE, SIR SHADI LAL AND SIR GEORGE 
RANKIN. l ` 
M. E. Moolla Sons, Limited (in liquida- 


tion ; a‘ A ppellants* 
a A 
The Official Assignee of the High Court tas 
of Judicature at Rangoon and others .. Respondents. 


Settlement under Indian Succession Act (X of 1865)—Transfer by 
unregistered instrument of interest under settlement—Future rents and profits 
—Transferee trustee for Company in course of formation—Rattfication by 
Company after incorporation—Estoppel—Presidency Towns Insolvency Act 
(III of 1909), S.52 (1) (a)—Indian Trusts Act (II of 1882), S. 5—Indian 
Registration Act (XVI of 1908), Ss. 17 (1) and eee: of Property ‘Act 
(IV. of 1882); S. 54, paras. 2 and 3. 

‘Under a deed of settlement by his father, Maung Chit Maung became’. 
entitled to certain rights, which were described in 57 I. A. 10 as a vested 
right i in thé income, contingent rights in the corpus. In 1919, Maung Chit 
Maung transferred those interests by registered’ deed to one Moolla. On 
22nd December, 1920, by an unregistered document purporting to be articles 
of, agreement between Moolla, his mother Mariam Bee Bee and one Mohmed’ 
Ali Modan as Trustee for the Plaintiff Company (not yet registered), 

I. (en; 2: 70) B D; ‘231. 
* P, C. Appeal No. 76 of- 1935.: . 26th May, 1936, 
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Moolla agreed to sell to the company inter alia the interest under the settle- 
ment of Maung Chit Maung. The plaintiff company, after its incorporation 
on the 21st of January, 1921, bya resolution ratified and adopted the agree- 
ment. No further transfer was at any time executed by Moolla to the 
company and no registered document at any time came into existence to 
carry out the contract of sale contained in the agreement. 


Moolla was adjudicated an insolvent on the 7th of May, 1927 and the 
plaintiff company was ordered to be wound up compulsorily on the 21st of 
June, 1927 and the question now was whether the interest in the settlement 
had passed to the plaintiff company. The Divisional Bench of the High 
Court (Page, C. J. and Mya Bu, J.) held that the interest of Maung Chit 
Maung was an interest in immovable property which could be transferred 
only by a registered document, and relying on Ariff v. Jadunath Majumdar, 
(1931) L.R. 581.4. 91, dismissed the suit. The Official Assignee v. M. E. 
Moolla Sons, Ltd. (in Liguidation).- (See 12 Rang. 589.) . 


The appellant contended (1) that though a right in respect of future rents 
might be immovable property where the owner of the right was himself 
entitled vis-a-vis the tenants to collect and enjoy the profits of the land, yet 
by reason of the intervention of trustees in this case, it was not immovable 
property as it became merely a right to receive from the trustees a sum of 
money out of the income of the property; (2) that by a declaration of trust 
.at the time of sale, Moolla had made himself a trustee and therefore under 
5.52 (1) (a) of the Presidency Towns Insolvency Act the interest in the 
‘settlement never vested in the Official Assignee; (3) that by reason of the 
fact that a previous appeal to His Majesty in Council in the matter of the 

“same settlement, had been resisted in the name of the Official Assignee, 
though at the expense of the plaintiff company, the Official Assignee was 
estopped from denying that the interest had vested in the plaintiff company. 


Held, by the Judicial Committee, affirming the decision of the High 
Court, The Oficial Assignee v. M.E. Moolla Sons, Ltd. (in Liquidation), (1934) 
LL.R. 12 Rang. 589, that, (1) upon a construction of the terms of the deed of 
settlement, the interest of Maung Chit Maung, and in so far as the interest in 
the income was concerned his interest in future rents and profits, were 
immovable property within the meaning of S. 54, Transfer of Property Act 
and S. 17 (1) (a) of the Registration Act. Rents and profits which at the time 
of assignment (1920) had been received by the trustees of the settlement had 
‘ceased to be immovable property; (2) that the intervention of trustees made 
. no difference to the application of that principle; (3) that apart from the 
fact that there was no evidence of any declaration whereby Moolla expressed 
an intention to assume the character of a trustee for the company, the sugges- 
tion of a trust in the circumstances is misconceived, for, by S. 54 0f the 
Transfer of Property Act a contract for the sale of immovable property 
does not of itself create any interest in or charge on such property and 
further under S. 5of the Indian Trusts Act a non-testamentary document 
creating a trust is required to be signed by the author of the trust or trustee 
and registered. The last clause of S. 5 cannot be called in aid either, for to 
relegate the company to their remedy for specific performance or to refuse 
them remedy if they be not entitled to specific performance would not 
effectuate any fraud; (4) that the mere fact thata previous appeal was 
resisted at the expense of the plaintiff company, though inthe name of the 
Official Assignee did not estop him from denying now that the interest of 
Maung Chit Maung had vested in the plaintiff company. 

56 
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Mangalaswami v. Subbia Pillai, (1910) 20 M.L.J. 966: I.L.R. 34 Mad. 64 
and Kerra v. Dhunbaiji, (1898) I.L.R. 23 Bom. 1, approved. 

Miller v. Collins, (1896) 1 Ch. 573 and Tailby v. Official Receiver, (1888) 
13 A.C. 523, referred to. 

Judgment of the High Court (Page, C. J. and Mya Bu, J.) affirmed. 


This is an appeal froma decree of the High Court at 
Rangoon in its appellate jurisdiction dated the 14th August, 
1934, which reversed a decree of the same High Court in its 
original civil jurisdiction dated the Ist March, 1934. 

The appeal arises out of a suit brought by the appellant 
company through its liquidator, J. Hormasji, for a declaration 
that a certain asset held by one M. E. Moolla, an insolvent, was. 
the property of and was held by him in trust for the appellant 
company and that it did not vest in the Official Assignee as the 
property of the insolvent. The trial Court allowed the claim of 
the company and made a declaratory decree as prayed for in the 
plaint. The High Court on appeal reversed the decree of the 
trial Court and dismissed the suit. 

A. M. Dunne, K. C. and S. Hyam for Appellants. 

L. De Gruyther, K. C. and R. W. Leach for Respondent. 

26th May, 1936. Their Lordships’ judgment was deli- 
vered by 

Sir GrorcE Ranxin.—The controversy in this case is” 
between the plaintiff company M. E. Moolla Sons, Limited, 
which was registered under the Indian Companies Act in 1921 
and which was ordered to be wound up compulsorily on 21st 
June, 1927, on the one side, and the Official Assignee at. 
Rangoon on the other side as assignee of the estate of one M. 
E. Moolla who was adjudicated insolvent on the 7th May, 
1927. The subject-matter of the dispute is the right or 
interest which under a deed of settlement, dated 5th May, 1908, 
made by his father, was taken by one Maung Chit Maung and 
conveyed by him to Moolla by registered deed dated 17th 
December, 1919. The controversy arises out of the fact that. 
on the 22nd December, 1920, by an unregistered instrument. 
purporting to be articles.of agreement made between Moolla,. 
his mother Mariam Bee Bee, and Mahomed Ali Modan as. 
trustee for the plaintiff company (not yet registered) Moolla 
agreed to sell to the company his business, the goodwill thereof,. 
and the several properties or assets specified in the first schedule 
thereto. Item No. 88 in the first schedule was: ‘ Purchase of 
the right of Maung Chit Maung in the estate of his deceased 
father U Ohn Ghine. . . . Rs. 2,50,000.”’ 
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The plaintif company, having been incorporated on the 
21st January, 1921, the board of directors at a meeting held 
on the following day, 22nd January, 1921, resolved that the 
company do— 

“ratify, confirm and adapt the Agreement dated 22nd day of 


December, 1920, and made between Mohamed Ebrahim Moolla of the first’ 


part, Mariam Bee Bee of the second part and Mohamed Ally Modan as 
Trustee of the Company of the third part as provided under Article 4 of the 
Articles of Association, and that this agreement be prepared and executed 
without delay and that Mr. Hashim Esooff Moolla do place the Seal of the 
Company to the said agreement. 

“ Resolved further that on the execution of the above agreement Mr. 
Hashim Esooff Moolla on behalf of the Company do accept and carry out, all 
Conveyances, Transfers or Assurances of the various properties mentioned in 
the aforesaid agreement from Mr. Mohamed Ebrahim Moolla, and Mariam 
Bee Bee respectively to the Company and do register such documents respec- 
tively. 

“ Resolved further that on the execution of the afore described transfers 
the said Hashim Esooff Moolla on behalf of the Company do issue scrips to 
Mr. Mohamed Ebrahim Moolla and Mariam Bee Bee of the Company for the 
value of the properties respectively transferred by them.” 

So far as regards the right of Maung Chit Maung under 
his father’s deed of settlement of 5th May, 1908, no further 
transfer was at any time executed by Moolla to the company, 
and no registered instrument at any time came into existence 
to carry out the contract of sale contained in the agreement 
of 22nd December, 1920. 


The first question which arises upon the present appeal is 
whether or not for the purposes of transfer in 1920 the inte- 
rest of Maung Chit Maung under his fathe?’s settlement was 
immovable property so as to be governed by the provisions of 
S. 54 of the Transfer of Property. Act (IV of 1882) and 
S. 17 of the Indian Registration Act (XVI of 1908). Maung 
Chit Maung’s father, who executed the registered deed 
of settlement of 5th May, 1908, was by name Maung Ohn 
Ghine and his right to make such a settlement depended, 
. inter alia, upon whether he was a Hindu or a Buddhist. After 
litigation between his son Maung Chit Maung and his trustees, 
it was finally held by this Board in Ma Yait v. Maung Chit 
Maung! that he was neither, being a Kalai, that is a member 
of a community composed of descendants of Hindus inter- 
married with Burmese women. On this footing he was 
governed by the Indian Succession Act and the deed of settle- 





1. (1921) 42 M.L.J. 193: L.R. 48 I.A. 553: LL.R. 49 Cal. 310 (P.C.). 
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ment was not prima facie bad as inconsistent with any personal 
law applicable to him. The provisions of the settlement 
which are of cardinal importance for the determination of the 
exact character of the right given thereby to his son Maung 
Chit Maung are as follows ;— ' l 


“7, After the death of the Settlor and during the-lifetime of Mah Yait 
and until the youngest child attains the age of 20 the trustees shall pay and 
divide the income and interest of the estate at intervals not exceeding six 
months to and between Mah Yait, Mah Mya,Mah Noo and the other children, 
Rupees One thousand (Rs. 1,000) per month being paidto Mah Yait and 
the remainder being divided equally between the children. If any child 
shall die before the youngest child attains the age of 20 leaving a child 
or children such child or children shall take and if more than one equally 
between them the share which his, her or their parent would have taken, 
After the youngest child shall have attained the age of 20 the nett proceeds 
of sale of the properties described in the first, second and third schedules 
and of any other properties or investments representing the properties in the 
first schedule shall be divided in equal shares between the children then 
surviving and the issue of any child or children who may then be dead such 
issue taking and if more than one equally between them the share which his, 
her or their parent would have taken if he or she had survived until the 
youngest attained the age of 20. 

“8 The proceeds of sale of the property in the fourth schedule shall 
be divided in equal shares among all the issues in whatever degree living at 
the death of the youngest child. Until the youngest child attains the age of 
20 years the income shall be paid and divided in the same manner as the 
income of the other properties according to clause 7 hereof. After such 
event and until the sale takes place the income shall be divided between the 
surviving children or child and the issue of deceased children in equal 


shares.” . 

The effect of these provisions has already been canvassed 
by the Board in Ma Yait v. The Official Assigneel an appeal 
arising out of a suit brought by Moolla in 1925. The trustees 
of the settlement had, it would appear, taken up the attitude 
that the interest of Maung Chit Maung was a mere spes of 
such character that it could not be transferred having regard 
to the provisions of S. 6 of the Transfer of Property Act. In 
that case the settlement of 5th May, 1908, was described by 
Lord Atkin delivering the judgment of the Board as follows :— 

“The question at issue was whether the rights that were given, if any, to 
the assignor of the plaintiff, the eldest son, werea possibility of a like nature 
of an heir-apparent succeeding to an estate, and so forth, or were a right to 
sue. That turns upon the construction of the settlement. Without going 
into itin detail, it may be described as an ordinary settlement made in the 


Settlor’s lifetime, by which t ie settlor transferred to the trustees a large 
amount of property, in substance, probably, the whole of his property, in 


E cs Naira nite ees ne ee 
1. (1929) 58 M.LJ. 83: L R. 57 LA. 10: LL.R, 8 Rang. 8 (P.C.). 
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trust to allow the settlor during his lifetime to manage the property, and to 
have the sole benefit of the income both from the immovable and movable 
property. The settlement then proceeded to declare certain trusts that 
should come into operation after his death. The trusts to come into opera- 
tion after his death were that, as to the property comprised in three 
schedules, the trustees, during the life of the widow and until the youngest 
child attained the age of 20, were to distribute the income in the manner 
provided—namely, that they were to pay Rs. 1,000 a month to the widow,-and 
to divide the remainder amongst the children, including the eldest son, 
Maung Chit Maung, the assignor of the plaintiff. After the youngest child 
attained the age of 20, the property was to be sold, and the proceeds were to 
be divided in equal shares between the children then surviving, the issue of 
any child who was dead to represent his father’s share. There was a slight 
alteration in the trusts in relation to the property comprised in the fourth 
schedule, because in that case the property was not to be distributed until the 
death of the youngest child, and it was to be divided then amongst the 
children living at that date”. 


Lord Atkin went on to say :— 


“That isa very plain and ordinary settlement and it gives very plain and 
well-understood rights to all the parties who benefit under the settlement: a 
vested right in the income, contingent rights in the corpus”. 


The question now is whether the interest of Maung Chit 
Maung was an interest in immovable property. The Division 
Bench of the Rangoon High Court, Page, C. J., and Mya 
Bu, J.,* have answered this question in the affirmative, and 
acting on the law laid down by the Board in Arif v. Jadunath 
Majumdar! have dismissed the suit. 

The subject-matter of chapter 3 of-the Transfer of Pro- 
perty Act is given by the heading to that chapter as “ Sale of 
immovable property.” The phrase “immovable property” 
is not defined in the Act itself though there is in S. 3a 
provision to the effect that immovable property does not 
include standing timber, growing crops or grass. The phrase, 
however, is defined in the General Clauses Act, 1897 (X of 
1897), S. 3 (25) as follows: “Immovable property shall 
include land, benefits to arise out of land, and things attached 
to the earth.” The words used being “shall include” the 
provision is not in the strictest sense a definition as the 
description given does not purport to be exhaustive. By S. 4 
of the Transfer of Property Act it is provided that S. 54, 
paragraphs 2 and 3, and certain other sections, shall be read 
as supplemental to the Indian Registration Act, 1908. The 
Registration Act in S. 2 (6) contains a fuller description of 
what is meant by immovable property though here again the 


* (1934) ILL.R. 12 Rang. 589. 
1. (1930) 60 M.L.J. 538: L.R. 58 I.A. 91: LL.R. 58 Cal. 1235 (P.C.). 
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word used by the legislature is “ includes ” and the description 
is not intended to have the exhaustiveness of an exact definition. 
Clause (6) is as follows :— 

“(6) ‘Immovable property’ includes land, buildings, hereditary 
allowances, rights to ways, lights, ferries, fisheries or any other benefit to 
arise out of land, and things attached to the earth or permanently fastened 


to anything which is attached to the earth, but not standing timber, growing 
crops nor grass”. 


S. 17 (1) of the Registration Act provides that the 
following documents shall be registered :— 
“ (a) -instruments of gift of immovable property; 


“ (b) other non-testamentary instruments which purport or operate to 
create, declare, assign, limit or extinguish, whether in present or in future, 
any right, title, or interest, whether vested or contingent, of the value of one 
hundred rupees and upwards, to or in immovable property ;” 


By S. 49 of the Registration Act— 


“No document required by S. 17 or by any provision of the Transfer of 
Property Act, 1882, to be registered shall— 


“ (a) affect any immovable property comprised therein, or 
x * * * * * 


“(c) be received as evidence of any transaction affecting such property, 
unless it has been registered”. 

It is to be observed upon a comparison of these different 
sections that while the Registration Act only requires certain 
documents to be registered on pain of the consequences entailed 
by S. 49, the Transfer of Property Act by S. 54 enacts that 
(with a limited exception) the sale of immovable property 
can be made only by registered instrument. The provisions of 
the Registration Act by themselves would not operate to render 
invalid a mere oral sale. On the other hand the somewhat 
wide phrase “any interest . . . toorinimmovable pro- 
perty” which occurs in clause (b) of S. 17 (1) of the 
Registration Act does not occur in S. 54 of the other statute. 


A consideration of S. 54 of the Transfer of Property Act 
shows that the section in its structure is much influenced by. 
the decision of the legislature to exempt transactions of sale 
of land of small value from the requirement of registration. 
It would be obviously undesirable that transactions in contingent 
or remote interests should be exempted from registration 
merely on the ground that at the time of the transaction the 
value was small. For this reason and also for the reason that, 
in the absence of a registered instrument, delivery is to be 
required as a formality necessary to the completion of the 
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transaction, S. 54 divides its provisions as to immovable 
property according as the immovable property is tangible or 
intangible. In one respect its language is unhappy, namely, in 
its employment of the words “in the case of a reversion or 
other intangible thing.” “Thing” is an unfortunate word to 
apply for more reasons than one, because the reference can 
only be to an interest of some sort in immovable property, 
and it is difficult to see how the phrase “in the case of a 
reversion or other intangible thing ” can be intended to fall 
short of covering every interest in immovable property which 
is not regarded (as e.g., an undivided share in land is 
regarded) as being tangible immovable property itself. 


For the present purpose it is important to bear in mind 
that the distinction between movable and immovable property 
is being considered from the standpoint of an Act which deals 
with the formalities of transfer in connection with a system 
which is intended to secure registration of transfers as distinct 
from titles on the one hand and contracts on the other. It is 
no part of the purpose of the provisions of S. 54 that they 
should have any effect upon the devolution of property; and 
immovable and movable property for the present purpose do 
not necessarily correspond to realand personal estate in English 
law, whether or not these notions be specially considered in 
the light of equitable doctrines concerning trusts for conversion 
of real estate. Whether the distinction drawn between move- 
able and immovable property by the Indian enactments 
involves a very different test from that applicable in England 
to determine what is an interest in land under the Mortmain 
Act or the Fines and Recoveries Act or the Dower Act or 
under any other English Act is a separate problem in each 
case. The Indian distinction may be thought to present some 
analogy to the distinction between movable and immovable 
property as understood in international law for the purpose of 
the doctrine mobilia sequuntur personam. [Cf. Murray v. 
Champernownel.] The learned Chief Justice in the present 
case relied upon two English cases decided under the English 
Dower Act, namely, Lacey v. Hill2, per Jessel, M. R. and In re 
Thomas. In these cases gifts to a widow of ashare of income 
to be derived from land and of a share in the proceeds of sale 





1. (1901) 2 LR. 232. 2. (1875) 19 Eq. 346 at 348, 
3. (1886) 34 Ch.D. 166. 
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of land were held to be interests in land within the meaning of 
S. 9 of the Dower Act of 1833. 


These cases do not stand alone. Thus In re Wattsl, a 
testator was entitled to £800 secured by mortgage upon the 
life interest of a lady and the reversionary interest of one of 
her children in the trust funds of her marriage settlement. 
Part of these funds was invested in mortgage of real estate. 
It was held that the £800 was an interest in land within the 
Mortmain Act 9 Geo. 2, c. 36, S. 3. In Miller v. Collins? it 
was held that a married woman’s equitable reversionary life 
interest in a sum of money properly invested by her trustees 
upon a mortgage of land was an interest in land within the 
77th section of the Fines and Recoveries Act, 1833. On the 
other hand it was held in In re Lynes Settlement Trusts’ that 
the reversionary interest of a daughter in the trust funds of 
her father’s marriage settlement part of which was properly 
invested in realty and held by the trustees upon trust for sale 
was her personal estate within Lord Kingsdown’s Act (1861) 
and the Wills Act (1837). While each of these cases may be 
regarded as a decision upon the question what is an interest in 
land, and though it may be difficult to suppose that the decision 
turned upon any special colouring which those words can be 
supposed to take from their context, or from the purpose of 
the particular Act in question, nevertheless it cannot be too 
strongly emphasised that the question in India is entirely a 
question of construction of the Indian statutes. Elaborate pre- 
caution has been taken by those statutes to give such help as an 
express description can give and in so faras a completely exact 
definition is not provided the purpose of the Indian statutes 
and the context of the phrase to be construed must furnish the 
guide. 

A number of Indian decisions have been brought to the 
notice of the Board. In Mangalaswami v. Subbia Pillai and 
others, an assignment, which was in effect a mortgage of future 
rents due in respect of the plaintiff's share in certain land, was 
held to be inadmissible in evidence for want of registration. 
In the course of a careful and accurate discussion of the 
question it was said :— 

“The question is whether future rents payable in respect of land are 





1. (1885) 29 Ch.D. 947. 
2. (1896) 1 Ch. 573. 3. (1919) 1 Ch. 80. 
4. (1910) 20 M.L.J. 966: LL.R. 34 Mad. 64 at 66. 
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benefits to arise out of land. It has never been doubted that a lease by a 
Zamindar or a transfer by him of the zamindari interest, which is generally 
the right to the melvaram, is a transfer of immovable property. If the 
assignment is, however, of an arrear of rent, the benefit has already arisen 
out of the land and is therefore outside the definition of immovable property: 
It has been held that a lease of a right to market dues upon a certain land 
requires registration as an instrument dealing with a benefit to arise out of 
land (see Sikandar v. Bahadur), though the profits which have already 
accrued from a lambardar were held not to fall within the definition of 
immovable property (see Damodar Das v. Girdhari Lal?). The decision in 
Venkaji Babaji Naik v. Shidramapa Balapa Desai®, seems, almost exactly, to 
cover the’ present case. There, a right to assessment due upon certain land 
was assigned by an unregistered instrument. It was held that the instrument 
required registration as the assessment had not accrued due at the date of 
the assignment, but was only to become due in the future.” 


It was contended for the present appellants that while a 
right in respect of future rents might be immovable property 
where the owner of the right was himself entitled vis-a-vis 
the tenants to collect and enjoy the profits of the land, the same 
reasoning could not be applied to a case, such as the present, 
where the right granted was subject to the intervention of 
trustees, and was no more than a right to receive from the 
trustees a sum of money out of the income of the property. 
The case of Natha Kerra v. Dhunbaiji and others is, however, 
in conflict with any such contention. There the testator had 
directed his trustees to hold certain immovable property 

“upon trust to pay the rents, profits, interest, dividend and produce of so 
much thereof as shall from time to time under the provisions of this my will 
shall remain or be in their hands, unto my wife during the term of her 
natural life, she thereout maintaining, educating and bringing up my children 
in a manner suitable to their degree in life.” 

The children had grown up and had finished their educa- 
tion so that the obligation imposed upon the wife in respect of 
them had been discharged. It was held that her life interest 
had been properly attached in execution of a decree against 
her as an interest in immovable property. The circumstance 
that the lady was herself one of the trustees is entirely 
irrelevant and formed no part of the ground of the decision. 


While their Lordships do not regard‘the English decisions 
as an authority upon the construction of the Transfer of 
Property Act, this question whether the intervention of trustees 
makes any difference to the application of the phrases “ im- 
movable property” or “benefits to arise out of land” or “any 





1. (1905) LL.R. 27 All. 462. 2. (1905) I.L.R. 27 All. 564. 
3. (1895) LL.R. 19 Bom. 663. 4, (1898) I.L.R. 23 Bom. 1. 
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right, title or interest to or in immovable property” is a more 
abstract problem upon which English authority isnot necessarily 
uninstructive. Their Lordships will quote the observations of 
Lindley, L.J., concurred in by A. L. Smith, L.J., in a case 
already cited (Miller v. Collins1), which was a case of a rever- 
sionary life interest in a sum of money invested by trustees 
upon a mortgage of land. The learned Lord Justice observed 
as follows :— 

“Now I confess I am quite unable to see the impropriety of describing 
the interest of a person beneficially entitled to money invested on mortgage 
held by his trustee as an interest inland. The interest of the cestui qui trust 
is not confined to the money, but extends to the security for it, ie., to the 
land held by his trustee. Such land is vested in the trustee, but upon trust 
for whom? The only possible answer is, upon trust for those persons who are 
beneficially entitled to the money. If there is only one such person, and he is 
sui juris, the trustee can be required to transfer the security to him, t.e., to 
assign the debt and convey the land to him. If there are several such persons, 
and they are all sui juris and absolutely entitled to the money, and they 
agree, they can also require the mortgage debt to be assigned and the land to 
be conveyed to them. These are only illustrations which lead me to say that 
a cestui qui trust of a mortgage debt has an interest in the land. If the debt 
is so settled that the cestuis qui trust have not the right to call for an assign- 
ment of the debt to them, they are nevertheless as much cestuis qui trust of 
the whole security and debt and land, and each of them has an interest, 
though possibly a limited interest, in the one quite as much as the other. It 
is true they can only reach the mortgagor or the land through their trustee; 
but this does not show that they have no interest in the land, the legal estate 
of which is in their trustee.” 

These observations are at least sufficient answer to the 
view that the beneficiary has no interest in immovable pro- 
perty because his right is only to call upon the trustees to carry 
out their trust or because the distinction between legal and 


equitable estates does not as such exist in the law of India. 


Upon a full consideration of the nature of the interest in 
the income of his father’s estate which was given to Maung 
Chit Maung by the deed of settlement of 5th May, 1908, and 
also of his interest in the ultimate proceeds of sale of the 
properties described in the schedules thereto, their Lordships 
are of opinion that the High Court of Rangoon rightly held in 
appeal that the interest of Maung Chit Maung was immovable 
property within the meaning of the Transfer of Property Act 
and the Registration Act. In so saying their Lordships must 
be understood to refer so far as the interest in the income is 
concerned, to Maung Chit Maung’s interest in future rents and 





1. (1896) 1 Ch. 573 at 586. 
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profits. Rents and profits which at the time of assignment 
had been received by the trustees of the settlement had ceased 
to be immovable property, as is sufficiently explained by the 
passage already cited from the judgment in Mangalasami v. 
Subbia Pillail. If the plaintiffs in the present suit had made 
any case to the effect that prior to December, 1920, the trustees 
had failed to pay Maung Chit Maung’s share of the income to 
him or to his assignee, and that the arrears were intended to 
pass to Moolla and from him to the plaintiff company, this part 
of their case would have been free from embarrassment 
arising from S. 54 of the Transfer of Property Act. No 
such case, however, would appear to have been made and no 
proof was given to that effect. In suit No. 271 of 1925 in 
the Rangoon High Court the trustees of the settlement have 
paid over to the Offcial Assignee an admitted sum of 
Rs. 41,000 representing rents and profits for a certain period. 
This fact their Lordships learn from the judgment of Shaw, J., 
at first instance in the present case, and as from the appellants’ 
case before their Lordships it would appear (paragraph 11), 
that the trustees brought this sum into Court as “ the share of 
Maung Chit Maung in the income of the trust estate from 
the year 1920,” there isno doubt good reason to explain 
the fact that no case has been made with special reference 
to the income of the estate prior to that year. 


The remaining contentions of the appellants may be 
shortly considered. In view of the fact that by S. 52 (1) (a) 
of the Presidency-towns Insolvency Act III of 1909, the pro- 
perty of an insolvent does not comprise property held by the 
insolvent on trust for any other person, the plaintiff company, 
while making no claim for specific performance of the contract 
of 22nd December, 1920, contended that the interest of Maung 
Chit Maung in his father’s settlement never vested in the 
Official Assignee of Moolla by reason that Moolla wasa trustee 
for the plaintiff company. Why Moolla, who had contracted 
to sell to the plaintiff company, should be supposed to have 
made himself trustee for the company by an express declara- 
tion of trust is a question not readily answered, and in their 
Lordships’ opinion there is no reasonable evidence of any 
declaration whereby Moolla expressed an ‘intention to. assume 
any such character. As a means of overcoming the difficulties 


1. (1910) 20 M.L.J. 966: ILL.R. 34 Mad. 64. 
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arising in the plaintiff company’s path from S. 54 of the 
Transfer of Property Act, the suggestion of a trust is miscon- 
ceived. No doubt a contract may raise a trust. Indeed, as was 
recalled by Lord Macnaghten in Tailby v. Official Receiver}, 
Lord Thurlow in Legard v. Hodges? referred to “this maxim 
which I take to be universal that whenever persons agree con- 
cerning any particular subject, that in a Court of Equity, as 
against the party himself, and any claiming under him, 
voluntarily or with notice, raises a trust.” But in the present 
case part of the plaintiffs’ difficulty is that by S. 54 of the 
Transfer of Property Act a contract for the sale of immova- 
ble property “does not of itself create any interest in or 
charge on such property” according to the law of India. It is 
further to be observed that by the Indian Trusts Act (II of 
1882), S. 5 conformably to the general scheme of the other 
statute :— 

“ No trust in relation to immovable property is valid unless declared by 
a non-testamentary instrument in writing signed by the author of the trust 
or the trustee and registered, or by the will of the author of the trust or of 
the trustee. No trust in relation to movable property is valid unless declar- 
ed as aforesaid, or unless the ownership of the property is transferred to the 
trustee. These rules do not apply where they would operate so as to effec- 
tuate a fraud.” 

The present case does not appear to be within the last 
clause of this section since to relegate the plaintiff company to 
their remedy by specific performance or to refuse them remedy 
if they be not entitled to specific performance would not 
effectuate any fraud. In any view S. 54 by itself is in the 
present case a sufficient answer on the facts and S. 5 and S. 8 
of the Trusts Act are additional difficulties. 

It was suggested before the Board that under Ss. 88, 91 
or 92 of the Trusts Act which occur in Chapter 9 and deal 
with “certain obligations in the nature of trusts,” the plaintiff 
company could establish the right which they claim without 
having recourse to a suit for specific performance, but their 
Lordships consider that no case under these sections was plead- 
ed and no case was proved. 

Another contention of the plaintiffs was to the effect that 
the Official Assignee of Moolla’s estate was estopped from 
denying that the interest of Maung Chit Maung in his father’s 
settlement was now vested in the plaintiff company. This 





1. (1888) 13 App. Cas. 523 at 546. 2. (1792) 1 Ves. Junr. 477. 
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contention was rested upon the fact that in the previous suit 
271 of 1925 an appeal of the trustees of the settlement to His 
Majesty in Council was resisted at the expense of the plaintiff 
company, though in the name of the Offcial Assignee. Their 
Lordships have some difficulty in seeing how the plaintiffs can 
make good their case by means of an estoppel, but on the facts 
it is reasonably plain that no estoppel is made out. By a letter 
dated 2nd June, 1927, the plaintiff company’s legal adviser 
proposed to the Official Assignee that the company should pay 
the expenses of the appeal without prejudice to any claim 
which the Offcial Assignee might prefer at a later stage. It 
is true that the Official Assignee, who was also liquidator of 
-the plaintiff company, came subsequently to the conclusion that 
the right in suit was vested in the company, and was willing 
that in place of the insolvent the name of the company should 
Þe substituted on the record for the purposes of the appeal to 
England; but on the 2nd April, 1928, the Court decided to 
make a different order, and the Official Assignee and not the 
company was brought on the record in the place of Moolla. 
That the company, in providing the funds for contesting the 
appeal thereafter were acting on the strength of the proposal 
that this should be without prejudice to the ultimate decision 
of the question as between the company and the Official 
Assignee, is their Lordships think, the only reasonable infer- 
ence. 

The plaintiff company, having omitted, doubtless for good 
reason, to make any claim against the Official Assignee of 
Moolla’s estate for specific performance of the contract of 22nd 
December, 1920, their Lordships are of opinion that the Divi- 
sion Bench of the Rangoon High Court rightly dismissed the 
suit- They will humbly advise His Majesty that this appeal 
‘should be dismissed with costs. 

Solicitors for appellants: Barrow, Rogers & Nevill. 

Solicitors for respondent: Gard, Lyell & Co. 

S. V. V. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice ann Mr. JusTicE KING. 


'Venkoba Sah and another - .. Appellanis*® (L. Rs. of 


the first Defendant). 
v. 
Ranganayaki Ammal and others .. Respondents (Plaintiffs 
1 and 2 and seconds 
Defendant). 


Hindu Law—Will by a coparcener father—Bequest in favour of daughter 
of areasonable portion of property—Remaining coparcener consenting thereto 
—Validity of bequest—Will requesting coparcener to carry out directions of 
qwill—If a mere request or amounts to disposition of property. 

S and his brother E were the only two members of a joint Hindu 
family. S executed a will which stated that he had requested his brother E 
to act according to the directions in the will, that he (£) had agreed to it and 
that therefore E should absolutely take all the properties after S’s death. 
One of the directions in the will was that after the marriage of S’s only 
daughter the brother should execute a Stridhana deed so that the said 
female child herself may absolutely get the land mentioned in the first 
schedule from son to grandson and so on in succession and should also put 
her in possession of the land. In default of the brother so doing the “said 
daughter should take the same thinking that I (S) have given itto her as. 
stridhanam on this very day”. The will was attested by E and subsequently 
also got registered by him. But later E mortgaged these properties, which: 
were subsequently also sold to a stranger. 

Held, that this was a will disposing of the property in favour of the 
daughter and not a mere record of a promise made by E. Too much stress. 
cannot be laid on the form of the will, namely, that it was inthe form ofa. 
request, for whatever S may declare in his will, he could not himself carry 
out but must be carried out by E. The final clause definitely conferred title 
on the daughter, whether or no the brother executed a deed. 

Held, further, that though the willas a will is invalid as dealing with 
ancestral property yet the disposition in favour of the daughter though 
absolute, was valid as a family arrangement because (i) it was a bequest by a. 
father of a reasonable portion of the ancestral property and (ii) it was made- 
with the consent of the sole remaining coparcener. 

Appeals against the decrees of the District Court of 
Chingleput in A. S. Nos. 211 of 1931, 12 of 1932, 13 of 1932 


preferred against the decrees of the Court of the Subordinate 


Judge of Chingleput in O. S. Nos. 21 and 20 of 1929. 


K. Bhashyam Aiyangar and G. Jagadisa Aiyar for Appel- 


lants. 
K. Rajah Aiyar, S. Varadarajulu Naidu and K. Bhima- 
sankaran for Respondents. 
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The Court delivered the following 


JupcMEenT.—These appeals relate to certain items of pro- 
perty which, admittedly on the 15th October, 1914, formed part 
of the joint family property of two undivided brothers, Sundara 
and Ekambara Pandaram. On that day Sundara Pandaram 
who was on his death-bed executed what he calls a ‘will’ (Ex. 
A), in which certain provisions were made for his wife, 
Ranganayaki in the event of her being unwilling to live on 
with her brother-in-law ; and for his infant daughter 
Pattammal, to take effect at the time of her marriage. This 
will was attested by Ekambara, amongst other attestors, and 
subsequently registered by him. Ekambara, however, some 
years later executed a mortgage in favour of two Chetties, 
including in the security the items of property set apart in the 
will for the maintenance of Ranganayaki and the marriage 
portion of Pattammal. The mortgagees obtained a decree on 
the mortgage and their rights as decree-holders were subse- 
quently purchased in insolvency proceedings by one Venku 
Sah. The question now at issue in these appeals is whether 
the rights of the widow and daughter under the will are to 
prevail as against the rights of the heirs of Venku Sah. The 
two Courts below, the learned Sub-Judge and the learned 
District Judge of Chingleput, have held against the widow and 
in favour of the daughter, and have decreed that the property 
claimed by the daughter should be delivered to her. 


With regard to the widow’s claim little or no separate 
argument has been addressed to us. It was held by the learned 
Subordinate Judge that though she had in the first instance a 
valid claim under the will, she did not elect to live apart from 
Ekambara but remained in the family and consented to be 
maintained in the ordinary way by him. She was still so resid- 
ing at the date of the mortgage and relying upon certain 


rulings to which he refers, the learned Subordinate Judge 


holds that in those circumstances she could not object to the 
manner in which Ekambara who was maintaining her might 
deal with the estate. No attempt whatever was made in the 
hearing before us to challenge the authority or the applicability 
of those rulings, and we must decide against the widow’s claim. 


The claim of the daughter stands on much firmer ground. 
On this part of the case the Courts below hold that though the 
‘will’ is invalid as a will since Sundara had no power of dis- 
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posal over the property with which it deals, being still undivid- 
ed from his brother, it is valid asa family arrangement to 
which the consent of the only remaining coparcener Ekambara 
had been obtained; and, being so valid, conferred upon the 
daughter an indefeasible title to succeed at the date of her 
matriage to the property set apart for her. 


The main argument against this conclusion in the appeal 
before us was that the ‘will’ does not purport to dispose of the 
property at all, but is merely a record of a promise made by 
Ekambara of what he agreed to do in certain future eventua- 
lities. To appreciate this argument it will be necessary to set 
out certain passages in the will. The operative portion of the 
will runs as follows :— 


“I have got a brother named Ekambara Pandaram. All the immovable 
and movable properties and outstandings of the family belong to me and my 
said brother equally. Being attacked with asthma now and being apprehen- 
sive of my life, I execute this will. I may recover my health by the grace of 
Sri Kachapeswara Swami. If, perhaps, I do not recover my health, and I die, 
I have made a request to my younger brother to act according to the under- 
mentioned particulars, and accordingly he has complied with it. So, after me, 
my brother should absolutely get all my immovable and movable properties 
and the outstandings and pay off the dues and further, he should act without 
fail according to the under-mentioned arrangement. 

Then follow ‘particulars of arrangement’ and the daughter’s future is 
referred to in the following lines: As Sri Kachapeswara Bhagavan has given 
me only a female child not named and 14 months old, she should be supported 
properly and my brother and my wife Ranganayaki should after (mutual) 
consultation get her married to a boy whom they like. My brother should give 
my said daughter jewels for Rs. 1,000as stridhanam. After such marriage, 
he should execute a stridhana deed so that the said female child herself 
may absolutely get the land mentioned in the first schedule in No. 25, Sala- 
bogam village, Conjeevaram, from son to grandson and so on in succession 
and should also put her in possession of the land. In default of my brother 
doing so in the very year of the marriage, my said daughter should take the 
same thinking that I have given it to her as stridhanam on this very day”. 


Now much of this language, the reference to a ‘request’ to 
Ekambara, to Ekambara’s getting ‘all my properties absolutely’ 
and to Ekambara’s executing a stridhanam deed at the time 
of the marriage seems to support the argument that this is 
merely a record of a promise or undertaking by Ekambara; 
but it is of course obvious that whatever Sundara might 
declare in his will he could not himself carry out, and must be 
carried out by Ekambara. Too much stress should therefore 
not be laid upon the respectful language in which Sundara 
alludes to his brother’s future actions. And some meaning 
must be given to the final phrase. It can mean one thing and 


~» 
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one thing only, that whether Ekambata carries out his 
promise or not Sundara definitely declares by this docu- 
ment that his daughter shall have title when she marries to 
the property in question. If she gets title by means of a deed 
executed by Ekambara so much the better; but if not, then the 
will itself is intended to be her title deed. We must therefore 
hold that by this will Sundara was deliberately disposing of 
property in favour of his daughter. 

‘That Ekambara consented to this disposal of the property 
and that he alone, apart from that consent, would at the time 
have been adversely affected by it, is common ground. The 
only question that remains is whether in these circumstances 
the daughter obtained a good title to it. We think in view of 


the authorities relied upon by the courts below, and in parti- ` 


cular Lakshmi Chand v. Anand! and Patrachariar v. Srinivasa- 
chariar2 there can be no doubt that she did. No doubt it was a 
life estate alone which was upheld in the former authority, and 
it was not upheld as against any stranger purchaser, but the 
principle is clear ‘that with the consent of all his co-sharers a 
member of a Hindu joint family can grant for his own pur- 
pose a valid mortgage of so much of the joint family property 
as would not exceed his share on partition.’ The vital requisite 
here is the consent of the other coparceners and there seems no 
good reason why if a mortgage is valid in these circumstances, 
an out-and-out bequest or other alienation should not also be 


- valid, The second ruling in Patrachariar v. Srinivasachariar2 


is in our opinion direct authority in favour of the daughter. 
It is there held that a father in a Hindu joint family can with 
the consent of his other coparceners bequeath a reasonable 
portion of his ancestral property to his daughter, and this 
decision was given as against a stranger purchaser. It is 
argued that the authority of Patrachariar v. Srinivasachariara 
has been somewhat shaken by Subbarami Reddi v. Ramamma3 
but we are unable to agree that this is so. The all-important 


‘feature in that latter case was the absence of consent, and on 


p. 828 Wallis, C. J., seems to us to approve rather than to dis- 
approve of the.view that a ‘will’ executed with the consent of 
all other coparceners and not revoked before death should be 


enforceable as a family settlement or arrangement. 
g ne 





1. (1926) LL.R. 48 All. 313. 
2. (1917) 32 M.L.J. 364: LL.R. 40 Mad. 1122, 
a 3, (1920) I.L.R. 43 Mad. 824, 
58 
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We are accordingly of opinion that the decisions of the 
Courts below should þe affirmed and all these appeals dismissed 
with costs. 

S. V. V. —— . Appeals dismissed. 

* [FULL BENCH.] 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SırR Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice KING AND MR. JUSTICE GENTLE. 


Kammula..Venkataramayya and 


another — . .. Appellanis* (Plaintiffs) — 
ys. v. 


Yillapani Pullayya and another.. Respondents (Defendants). 


Fraud—Transfer for fraudulent purpose—Whether the fraud could be 
pleaded in defence to a claim for possession of the property—Tests of—Fraud 
-should have been completed—Mere intention. without actual carrying into 
effect of fraud not sufficient to disentitle party guilty of fraud from pleading 
it in defence. 


A minor by his father and next friend fileda suit for recovery of posses- 
‘sion of lands given to his mother, since deceased, by the first defendant, his 
.grandfather (mother’s father), by a sale deed, and the defence was that the 
transaction was nominal as it had been executed by the first defendant to cheat 
his son, the second defendant, with.a view to depriving him of getting a share 
iri the property, and that no consideration had actually passed to justify the 
plaintiffs’ claim. The conduct of the first defendant was also relied upon as 
‘proving the case of the plaintiffs. The first defendant subsequent to the sale 
had filed a suit against second defendant, his son, for partition of the joint 
‘family property. He-had not included the suit property as one of the items 

of the joint family property. When objection had been taken by the second 
defendant; the first defendant had filed an affidavit swearing to „the sale by 
him of the property to his daughter for consideration, and that he had no 
‘objection to the suit property being allotted to his share in which case he 
would include it in the schedule. Subsequently a compromise had been 
effected by which the suit property had been allotted to the first defendant’s 
share. Later on when the first defendant disposed of his possessions by a will 
he had also omitted to mention the suit property. On the question whether 
it was open to the first defendant to plead his own fraud in defence to the 
claim of the plaintiff for possession, ; 


Held, the question to be considered in such cases would be whether : a 
fraud had been effected in order to preventa person, who had been a party to 
it, from pleading his own fraud, or whether the mere fraudulent intention 
evidenced would be sufficient. If the former, the question would be whether 
in fact a fraud had been effected by the fraudulent-agreément or whether 
there had been part performance of a substantial character of such an agree- 
ment. Though in the present case the first defendant had no doubt intended to 
defraud another and entered into a transaction with that object in view and in 
pursuance of the deed excluded the property from the schedule in his own 
suit for partition, thathe had done nothing to carry out his original 
intention to defraud his son’but’on the contrary had compromised the matter 
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and agreed to the inclusion of the property and that no damage resulted 
actually to anybody, enabled the principle of Petherperumal Chetty v. 
Muniandy Servai, (1908) 18 M.L.J. 277: L.R. 351A. 98: LL.R. 35 Cal. 551 
(P.C.), apply in helping the defendant to set up the defence and succeed in 
the suit. 


Kamayya v. Mamayya, (1916) 32 M.L.J. 484 and Subbaraya Chetty v: 
Subbaraya Chetty, (1926) 24 L.W. 500; observations of Coutts-Trotter, C.J., 
dissented from. . , , 
`  Venkatarainam v. Venkataswami, A.I.R. 1929 Mad. 807; Subbaraya 
Naicker v. Venkatesa Naicker, A.1.R. 1934 Mad. 252 and ‘Venkatakrishnayya 
v. Venkataratnam, (1935) 42 L.W. 452, approved. hes 

Case-law, both English and Indian, disctissed. : 

Appeal against the decree of the Additional’ Subordinate 
Judge of Ellore of the Court of the Subordinate Judge of 
Ellore in Appeal Suit No. 178 of 1929, presented against the 
decree of the Court of the District Munsiff of Kovvur in 
Original Suit No. 282 of 1927. : 

The Second Appeal coming on for hearing in the first 
instance before Mr. Justice Venkataramana Rao. 

The Court made the following order. 

Venkataramana Rao, J—This second appeal arises out of a 
suit instituted by a minor plaintiff by his father and next friend 
for recovery of possession of the suit lands which were con- 
veyed in the name of his deceased mother Bangaramma by her 
father the first defendant. The second defendant is the son of the 
first defendant. Ex. Bis the saledeed dated 11th October, 1916. 
The defence is that it was a nominal transaction -executed by the 
first defendant to cheat his son, the second defendant, with a view. 
to deprive him of getting a share in the property and that the 
consideration mentioned in the said document was not paid and not 
true. The plea is set out in paragraph 4 of the written statement 
thus: 


“It is true that the first defendant executed a sale deed in favour of 
plaintiffs mother Bangaramma on 11th October, 1916. Previous to the execu- 
tion of the sale deed the first defendant’s wife died. There were quarrels 
between this defendant and second defendant and the first defendant was very, 
old. This defendant was living in his daughter Bangaramma’s house. All 
the properties owned by the defendants 1 and 2 including also the plaint 
scheduled property used to be cultivated and managed by the second defen- 
dant. This defendant filed a partition suit (O. S. No. 946 of 1918) against the 
second defendant in this Honourable-Court. Previous to that suit in order to 


‘cause loss to the second defendant and to screen some of the family Properties 


from the second defendant, at the instigation of his son-in-law, the plaintiff’s 
father, this defendant executed nominal and benaini sale deeds conveying the 
suit properties and other properties in the name of his daughter Bangaramma: 
and the plaintiff’s father respectively. But these sale deeds were not, supported 
by consideration and. they were never intended to give effect.to.” 


. ' The case. of the plaintiff is that the consideration, of Rs,-400 
mentioned in the document was provided by-the plaintiff's father 
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in that at the time of the marriage of the said Bangaramma the 
plaintiff’s father entrusted to the first defendant a sum of Rs. 400 
for making jewels to her but the said jewels were not made and 
the money remained with the first defendant and that the trans- 
action was always intended to be given effect to and not a nominal 
one. The plaintiff also relied on the conduct of the first defendant 
subsequent to the sale deed. The first defendant filed O. S. No. 
946 of 1918 on the file of the District Munsiff of Kovvur against 
the second defendant, his son for a partition of the joint family 
property. He did not include the suit property as one of the items 
of the joint family property. Objection was taken by the second 
defendant as to non-inclusion of the said property. In reply there- 
to the first defendant filed an affidavit wherein he seemed to have 
stated that the suit properties were sold by him to his daughter 
Bangaramma but nevertheless he had no objection te include them 
in the suit but the said properties may be allotted to his share at 
the partition. He also filed a petition for amendment, wherein for 
the reasons mentioned in the affidavit he prayed that the suit 
properties may be allotted to his share. There was subsequently a 
rajinama between the first defendant and the second defendant and 
the suit properties were included in the partition but allotted to the 
share of the first defendant as desired by him and he recovered 
possession of the suit properties from the second defendant who 
was then in possession of the same. After the recovery of the said 
properties the first defendant subsequently appears to have executed 
a will Ex. A in the year 1923 wherein he omitted to dispose of the 
said property. On these facts the learned District Munsiff came 
to the conclusion that the sale deed was a genuine transaction 
intended to be given effect to and further it was not open to the 
first defendant to plead his own fraud and resist the claim of the 
plaintiffs. The learned Subordinate Judge reversed the decision 
holding that no consideration was paid for the sale deed, that it 
was executed nominally and not with the object of creating any 
title in favour of Bangaramma and therefore the plaintiffs are not 
entitled to get possession of the suit lands from the first defendant. 


Before me two points have been raised on behalf of the 
plaintiffs: (1) the finding of the learned Judge on the question of 
benami is wrong; (2) the learned Judge has omitted to record a 
finding whether it is open to the first defendant to plead his own 
fraud in defence of the claim of the plaintiffs for possession. An 
affidavit on the vakil who argued the case in the Lower Appellate 
Court has been filed before me to the effect that this second point 
was argued and the learned Judge did not give a finding and I 
accordingly allowed this point to be argued having also regard to 


_ the fact that it is a question of law which arises from the plea 
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raised in the written statement and it was argued before the 
learned District Munsiff who recorded a finding on it. With 
reference to the first point as regards the finding on the question 
of benami, it is contended that the learned Judge’s inference is 
wrong and reliance is placed on the decision of Venkatasubba Rao, 
J, in Thulasi v. Official Receiver, Coimbatorel, wherein the 
learned Judge observed that the source where the purchase money 
came from is not the sole and conclusive criterion but under S. 82 
of the Trusts Act, it must appear that the person who provided the 
consideration did not intend to do so for the transferee. But in 
this case the learned Judge on the evidence drew the inference 
that no consideration passed and that it was not intended to create 
any title in Bangaramma, It seems to me that this finding cannot 
be disturbed in Second Appeal. 


The next question relating to the fraud of the first defendant 
requires some consideration. There are two well-recognised 
principles in English Law, viz., (1) no man can allege his own 
fraud in order to invalidate his own deed, the principle being that 
“no man can set up his own iniquity as a defence any more than 
as a cause of action”. This principle was laid down very early in 
Doe dem Roberts v. Roberis?. In that case a brother conveyed 
his property to another brother to enable the latter to get a quali- 
fication to kill game and to get rid of an information then pending 
against him and delivered the deed to him. Bayley, J., said: 

“By the production of the deed, the plaintiff established a prima facie 
title ; and we cannot allow the defendant to be heard ina Court of Justice to 
say, that his own deed is to be avoided by his own fraud”. 

(2) Restitutio in integrum is excluded in respect of all acts of 
parties to contracts void for illegality. Anexception is engrafted 
to this rule by allowing a locus penitentiae to one or both of the 
parties in consideration of the fact that the illegal purpose of the 
contract has not yet been fulfilled. But where the illegal purpose 
has been partly fulfilled no relief is given. Petherperumal Chetty 
v. Muniandy Servai8 is a case which illustrates this exception. In 
that case in order to get rid of an equitable mortgage subsisting 
on the property, it was conveyed by a benami sale deed; but in a 
suit on the equitable mortgage it was found that the purchaser 
had notice of the equitable mortgage and was bound by it 
and the equitable mortgage was paid. When the vendor sued to 
recover the property from the purchaser the defence was raised 
that as the object of the transaction was to perpetrate a fraud the 





1. (1934) 67 ML.J. 541. 
2. (1819) 2 Barn. & Ald. 367: 106 E.R. 401. 
3. (1908) 18 M.L.J. 277: L.R. 35 LA, 98: LL.R. 35 Cal. 551 (P,C.), 


F.B. 


: Venkata- 


ramayya 


v. 
Pullayya. 


F.B. 


-V enkata- 
amayya 
`v 


„Pulläyya. 


462 “THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


plaintiff could not recover, but the defence was negatived and the 
plaintiff was held entitled to recover. Their Lordships ‘of the 
Privy Council observed: 


“The plaintiff in suing to recover possession of his property is not carry- 
ing out an illegal transaction but is seeking to put every one as far as possible 
in the same position as they were in before the transaction was determined 
upon... .. + . ... Further the purpose of the fraud having not only not 
been effected but absolutely defeated there is nothing to prevent the plaintiff 
from repudiating the entire transaction, revoking all authority of his con- 
federate to carry out the fraudulent scheme and recovering possession of his 
property .. . . to enable a fraudulent confederate to retain property 
transferred to him in order to effect a fraud the contemplated fraud must, 
according to the authorities, be effected. Then, and then alone, does the 
fraudulent grantor, or. giver, lose the right to claim the aid of the law to 
recover the property he has parted with”, 


I may point out that this principle has been given statutory 
recognition by the ‘Indian Legislature in S. 84 of the T rusts Act 
which States that : 


` “Where the owner of property ansie it to another for an illegal pur- 
posé and such purpose is not carried into execution. . . . the transferee 
must hold the property for the benefit of the transferor”. 


i *, This question came up for consideration after the said decision 
of the Privy Council in Kamayya v. Mamayyal, In that case 
the defendant was precluded from setting up the benami character 
of the transaction in answer to a suit for possession where the 
fraud:had been effected: And Coutts-Trotter, J., made the following 
observations: ; 


“I do not think that there i is any conflict been Doe dem Riper v. 
Roberis? and Prole v. Wiggins*. The distinction between. the two cases is 
jndicated' by Tindal, C. J., in the latter, and the principle I gather from it is 
‘this : If the plaintiff can set up a case consistent with the terms on the face of 
the document or with what I may call the face import of the transaction on 
which he bases his claim then the. defendant cannot defeat that claim by 
alleging, a fraud that implicates himself and showing that because of that 
fraud the document or the transaction is not what it appears to be. That is 
‘Doe dem Roberts v. Roberis.2 If on the other hand the plaintiff cannot make 
‘a'case.on the document or transaction on its face but has to go behind it and 
allege. some other transaction which involves implicating himself in a fraud 
with i the; defendant,. then the defendant must succeed. That is the case of 
Prole v; Wiggins.?. In other words that party fails who first has to allege 
the: fraud ‘i in which he participated”. 


“Coutts-Trotter, C.J., ina later case in Subbaraya Chetty v. 
‘Subbaraya Chetty4, observed: 


i ` “As T ünderstand the law a party cannot set up his own fraud whether it 
‘proved fruitful or not and if he entered into a transaction, the object of 
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which was to defraud his creditors he is debarred from relying upon that 
transaction and setting up his own frand whether the fraud did in fact prove 
infructuous or not”. 


And in regard to the decision in Kamayya v. Mamayyal, 
remarked thus: 


“I should like to point out that as at present advised I see no justification 
for the words that have got into the head-note of the case Kamayya y. Mam- 
ayya, in which the late Chief Justice Sir John Wallis and myself gave 
judgment. The words introduced are ‘where the fraud introduced has been 
effected’. If that means merely that the fraudulent thing has been done, 
namely, the execution of a document with the intention to defraud creditors, 
I have no further criticism to make, but if it means that the fraud must not 
only have been carried out in the sense of the transaction entered into with 
the parties but that the fraud must have de facto resulted in defeating the 
creditors’ tights and causing loss to them I am of opinion that that head-note 
is not warranted by that decision”. 


He also expressed. the same view sitting in a bench with 
Ramesam, J., in Ramaswami Naicker v. Alamelu Ammal2, In 
Suryanarayan Nayakaram v. Butchalah Naidu3 a distinction seems 
to have been made between a case where the transaction is in fraud 
of creditors and the case where the transaction is to deprive 
another person of a specific property. In that case to prevent his 
brother getting a share in a particular property the plaintiff 
alienated that property in favour of his near relation. Subsequent 
to the alienation partition was effected between the brothers. The 
brother coming to know of the’ fraud sued the relation and ‘his 
brother and got possession of half the property. Then the plaintiff 
sued to recover the remaining half share. It was held that he 
was disentitled to recover. Abdul Rahim, J., made- the following 
observation: : ` : ' 


“The cases on this subject are almost all cases where a debtor seeks to 
defraud his creditor by nominal or fraudulent’ conveyances of his property, 
In those cases ordinarily” the conveyance by the debtor of his property’ would 
be merely an attempt to defraud and if the creditor in fact recovers his dues 
from the other properties of the debtor, it cannot be said that the-object, 

e„ defeating him, though contemplated by the debtor, was accomplished. 
Thus in those cases it was necessary to show that the creditor as a matter of 
fact was unable to recover his dues by reason of fraudulent transfer. 
But the present, to my mind; isa case which stands on a different footing. 
There is no ruling that has been brought to our notice in which the object of 
the fraudulent transfer was to deprive another person of specific property. 
In a case like this I should say that the object of the fraud is accomplished 
when the transfer is effected and everything is done to give effect to that 
transfer.” 


This seems to accord with the view expressed By Cates: 
Trotter, C.J. The learned Judge-also inclined ‘to the view that as 
aaa aaa aaaeeeaa mmaa 
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the property was even kept out for sometime from the possession 
of the brother by not bringing it into hotchpot at the time of the 
partition, the fraud must be deemed to have been accomplished 
though ultimately no loss was sustained. In Ariyaputra Naicker v. 
Muthu Chettiar1, the learned Judges after referring to Petherperu- 
mal Chetty v. Muniandy Servai®, observe: 

“ We do not think that there is anything in the case cited to sni the 
view that where a party by fraudulent means averts a probable or possible 
adverse decision he is not disqualified from pleading his own fraud. The Privy 
Council case in fact belongs to the special class of admitted frauds upon 
creditors and as pointed out by Abdur Rahim, J., in Suryanarayana Nayakaran 
v. Butchalah Naidu’, if the creditor recovers his dues from some other 
source it cannot be said that he was successfully defeated. Different con- 
siderations arise in a case of the present kind.” 

Thus the observations of Abdur Rahim, J., in Suryanarayan 
Nayakaram v. Butchalah Naidu’ are approved inthis case. In- 
Kotayya v. Mahalakshmammoé4, this question came up for decision. 
There the fraud was effected and a person who conveyed the: 
property benami to another was held disentitled to set up the 
benami character of transaction by way of defence in a suit by the 
transferee for possession under the conveyance. Madhavan Nair, 
J., referring to Kamayya v. Mamayya5 made this observation: 

“But in Kamayya v. Mamayya® it has been held that even though the 
plaintif may have been a party to the fraud the defendant will not be per- 
mitted to plead his own fraud as a defence to an action against him. The test 
given in the case is that the party must fail who first has to allege the fraud 
in which he participated. It is clear, if we apply this test in this case, the 
appellant must fail.” 


It may be noticed this was the test which Coutts-Trotter, C.J., 
laid down in Kamayya v. Mamayya5 citing Doe dem Roberts v. 
Robertse. This case seems to suggest that the observations of 
Coutts-Trotter, C.J., with reference to Doe dem Roberts v. Robertsé 


‘are correct. Further the learned Judge towards the concluding 


portion of the judgment observes as follows: 


“The decision in Kamayya v. Mamayya® by the then Chief Justice and 
himself was followed by Coutts-Trotter, J.,after he became Chief Justice 
in Subbaraya Chetty v. Subbaraya Chetty?” 


It may be noticed that in Subbaraya Chetty v. Subbaraya 
Chetty,” Coutts-Trotter, C.J., explained what is meant by “fraud 
has been effected” as already stated above. There are three 
Fa eo ne See a ae 
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judgments of single Judges who have dissented from the view 
expressed by Coutts-Trotter, J., in Kamayya v. Mamayyal as inter- 
preted by him in Subbaraya Chetty v. Subbaraya Chetty2. In 
Venkataratnam v. Venkataswamis, Anantakrishna Aiyar, J., at 
page 810, dissents from the view of Coutts-Trotter, J., and 
observes: 

“The Privy Council decision in Petherperumal Chetty v. Muniandy 
Servai* was not evidently, brought to the notice of the Court in Subbaraya 
Chetty v. Subbaraya Chetty?. Unless the intended fraud on the Vuyyur 
Zamindar was carried out, it is open to the defendants to raise the plea set 
forth above”. f 

But in fairness to Coutts-Trotter, J., it must be observed the 
learned Judge referred to Kamayya v. Mamayyal which distinctly 
refers to Petherperumal Chetty v. Muniandy Servais. Soit cannot 
be said that the Privy Council decision was not before the mind 
of the learned Judge. I uuderstand that the decision of Ananta- 
krishna Aiyar, J., has since been affirmed in L. P. Appeal No. 91 of 
1929 where there was no discussion on this matter. In Subbaraya 
Naicker v. Venkatesa Naicker’, Sundaram Chettiar, J., was 
inclined to the view that the observation of Coutts-Trotter, J., in 
Subbaraya Chetty v. Subbarayu Chetty2 is inconsistent with the 
pronouncement of the Privy Council in Petherperumal Cheity v. 
Muniandy Servai4 and observed: 

“In order to constitute fraud there must be an intention to deceive, there 
must always be damage to the party deceived, and fraud without damage 
gives no cause of action”. 

Apparently he is inclined to the view that unless a person is 
deprived of his property there could be no question of damage and 
hence the party is not precluded from setting up the benami 
character of the transaction so long as there was no deprivation 
of the property. In. that latest case, Venkatakrishnayya v. 
Venkatarainam®, Varadachariar, J., observed: 

“With due respect I may also state that the view expressed by Coutts- 
Trotter, C. J., in more than one judgment of his [Cf. Subbaraya Chetty v. 
Subbaraya Chetty? and Kamayya Mamayya!] goes much farther than the 
Privy Council decision”. 

After referring to the Privy Council decision he remarked: 

“This would seem to justify the view of Sundaram Chettiar, J., in 
Subbaraya Naicker v. Venkatesa Naicker® that the mere fact of the creditor 
having been delayed in obtaining satisfaction will not preclude the transferor 
froth pleading the benami character of the transaction as against his 
transferee. See also Bai Devmani v. Ravishankar Oghadbhai?. Much less 
will be ‘ mere intention to effect an illegal object, when the assignment was 
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executed’ (Per Lord Romilly in Symes v. Hughes*), preclude the true owner, 
from asserting his rights”. 

In so far as the learned Judge says delay would not be S 
it is not reconcilable with the observations in Suryanarayan 
Nayakaram v. Butchalah Naidu? where even mere delay can be 
taken as a partial accomplishment of the object. In Taylor v. 
Bowers8, Mellish, L. J., at page 300, states: 


“To hold that the plaintiff is enabled to recover does not carry out the 
illegal transaction, but the effect is to put everybody in the same situation as 


oi 


they were before the illegal transaction was determined upon and before the- 


parties took steps to carry it out”. 
This observation seems to suggest that if some step is taken to 


carry out the illegal transaction even then the property could not 


be recovered. Therefore if the view propounded by Coutts- 


Trotter; C. J. or Abdur Rahim, J., were to prevail the plaintiff 


will have to succeed, but if the view should be that unless there 
was actual deprivation of property to the party: intended to be 
defrauded, the fraud could not be deemed to have been effected 
and the defendant will have to succeed as the suit property was 
taken into consideration at the time of partition. However in view 
of this divergence of opinion I think it desirablé that this matter 
should ‘be disposed of by a Bench’. I accordingly heier this case 
toa bench. 


- This Second Appeal coming on for hearing on Wednesday, the 
18th day of February, 1936, in pursuance of the aforesaid Order 


the Court (The Hon’ble Sir Horace Owen Compton Beasley, Kt., 


Chief Justice and King, J.) made the following 

Orper.—Post the Second Appeal No. 1419 of 1931 before a 
Bench of three Judges. 

This Second Appeal coming’ on for ‘hearing on Tuesday, 
the 10th day of March, 1936,.in pursuance of the aforesaid 
order of Reference to a Full Bench and the case song stood 
over for consideration till this day. 


K. Subbarao and S. Kanakam for Aiia: 
: P. Somasúndaram. and G. Satyanarayana Raju for Res- 
pondents. . l K 
_ The ‘Court delivered the following . 
JupcmMent.—This Second Appeal has been seleri toa 
Bench by Venkataramana Rao, J., because the views expressed 
by. Coutts-Trotter, C. J., in Kamayya v. Mamayyat and 
Subbaraya Chetty v. Subbaraya Chetty5 and with Ramesam, 
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J. in Ramaswami Naicker v. Alamelu Ammal and by Abdur 
Rahim, J., in Suryanaraya Nayakaram v. Butchalah Naidu?, 
appear to be in conflict with the other decisions of this High 
Court and of the Privy Council in Petherperumal Chetty v. 
Muniandy Servais and other cases. 


The suit out of which this second appeal arises was one 
instituted by a minor plaintiff by his father and next friend 
and his brother for recovery of possession of the suit lands 
which were conveyed in the name of their deceased mother 
Bangaramma by her father, the first defendant. The second 
defendant is the son of the first defendant. The sale deed in 
question is dated 11th October, 1916. The defence set up is 
that it was a -benami transaction entered into by the first 
defendant to cheat his son the second defendant in order to 
deprive him of getting a share in the property and that the con- 
sideration mentioned in the sale deed was not paid and not true; 
in other words, that the transfer was for the purpose of exclud- 
ing the property from partition. Subsequent to the sale deed 
the first defendant filed O. S. No. 946 of 1918 in the District 
Munsif’s Court of Kovvur against his son the second defendant 
for partition of the joint family property. In the Schedule he 
did not include the suit property as one of the items of the joint 
family property. The second defendant objected to the exclusion 
of the property. In reply to this objection the first defendant 
filed an affidavit wherein he stated that the suit properties were 
sold by him to his daughter Bangaramma but nevertheless he 
had no objection to include them.in the suit but said that the 
properties should be allotted to his share at the partition. He 
also filed a petition for amendment wherein for the reasons 
mentioned in the affidavit he asked that the suit properties 
thight be allotted to his share. Subsequently there was a 
compromise deed between the first defendant and the second 
defendant and the suit properties were included in the partition 
but allotted to the share of the first defendant as desired by 
him and he.got possession of the properties from the second 
defendant who at that time was in possession of them. After 
the recovery of these properties the first defendant appears to 
have executed a will Ex. A in 1923, wherein he omitted to 
dispose of me property, The learned District Munsif found 


Sram, ——~, 
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that the sale deed was a genuine transaction and further that 
it was not open to the first defendant to plead his own fraud 
and resist the claim of the plaintiffs. The Subordinate Judge, 
however, held that the transfer was benami and that the 
plaintiffs were not entitled to get possession of the suit lands 
from the first defendant. The finding of the learned Judge 
on the question of benami is a finding of fact and must there- 
fore be accepted. 


The question before us is whether it is open to the first 
defendant to plead his own fraud in defence to the claim of 
the plaintiffs for possession. No finding upon this question 
was given by the learned Subordinate Judge, but as it was 
clear that this point was argued before him, Venkataramana 
Rao, J., allowed it to be argued. 


As our learned brother points out, there are two well-re- 
cognised principies in English law: (1) that no man can set up 
his own iniquity as a defence any more than asa cause of action. 
This principle was laid down in Doe dem Roberts v. Roberts! 
and (2) restitutio in integrum is excluded in respect of all acts 
of parties to contracts void for illegality. An exception is 
engrafted to this rule by allowing a locus penitentiae to one 
or both of the parties in consideration of the fact that the 
illegal purpose of the contract has not yet been fulfilled. But 
where the illegal purpose has been partly fulfilled, no relief is 
given. 


In Kamayya v. Mamayya? the fraud had been effected 
and the defendant was held precluded from setting up that 
fraud in answer to a suit for possession. Coutts-Trotter, J., 


‘as he then was, stated: 


“Ido not think that there is any conflict between Doe dem Roberts v. 
Roberts‘ and Prole v. Wiggins. The distinction between the two cases is 
indicated by Tindall, C. J., in the latter and the principle I gather from it is 
this; if the plaintiff can set up a case consistent with the terms on the face of 
the document or with what I may call the face import of the transaction on 
which he bases his claim, then the defendant cannot defeat that claim by 
alleging a fraud that implicates himself and showing that because of that 
fraud the document or the transaction is not what it appears to be. That is 
Doe dem Roberts v, Roberts.+ I£ on the other hand the plaintiff cannot make 
a case on the document or transaction on its face but has to go behind it and 
allege some other transaction which involves implicating himself in a fraud 


1. (1819) 2 Barn. and Ald. 367: 106 E. R. 401. 
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3. (1836) 3 Bing. (N, Ç.) 230: 132 E. R, 398, 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 469 


with the defendant, then the defendant must succeed. That is the case of 
Prole v. Wiggins? In other words, that party fails who first has to allege 
the fraud in which he participated.” 

In Subbaraya Chetty v. SubbarayaChetty2, Coutts-Trotter, 
C. J., stated: 


“ As I understand the law a party cannot set up kis own fraud whether it 
proved fruitful or not and if he entered into a transaction, the object of 
which was to defraud his creditors, he is debarred from relying upon that 
transaction and setting up his own fraud whether the fraud did in fact prove 
infructuous or not.” 


And in regard to the decision in Kamayya v. Mamayya3 
stated : 


“ I should like to point out that as at present advised, I see no justifica- 
tion for the words that have got into the head-note of the case Kamayya v. 
Mamayya? in which the late Chief Justice Sir John Wallis and myself gave 
judgment. The words introduced are ‘where the fraud introduced has been 
effected’, If that means merely that the fraudulent thing has been done, 
namely, the execution of a document with the intention to defraud creditors, 
I have no further criticism to make but if it means that the fraud must not 
only have been carried out in the sense of the transaction entered into with 
the parties but that the fraud must have de facto resulted in defeating the 
creditors’ rights and causing loss to them, I am of opinion that the head-note 
is not warranted by that decision.” 


As before stated, he expressed the same opinion sitting 
with Ramesam, J., in Ramaswami Naicker v. Alamelu Ammal4. 

The question to be considered in this case is whether a 
fraud need have been effected in order to prevent a person 
who has been a party to it pleading his own fraud, or whether 
the mere fraudulent intention evidenced by the transaction is 
sufficient. If the former, the question is whether in fact a 
fraud has been effected by the fraudulent agreement or, as 
was stated by Subramania Aiyar, O. C. J., and Sankaran 
Nair, J., in Muthoo Raman C hetty v. Krishna Pillai’ whether 
there has been part performance of a substantial character of 
such an agreement. In Suryanarayan Nayakaram v. Buichalah 
Naidué, the plaintiff and the fourth defendant were two 
undivided brothers. During the absence of the fourth defen- 
dant, the younger brother, the plaintiff, who had just then 
attained majority and who was then living with his father-in- 
law (the first defendant) and his brother-in-law (the second 
defendant) alienated in 1900 a portion of the family properties 








1. - (1836) 3 Bing. (N. C.) 230: 132 E. R. 398, 
2. (1926) 24 L.W. 500, 3. (1916) 32 M.L.J. 484, 
4, (1923) 46 M.L.J. 298. 
5. (1905) 15 M.L.J. 478: LL.R. 29 Mad. 72, 
6, (1916) 1 M.W.N. 107, 
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including his brother’s share in favour of his brother-in-law. 
In 1906 there was a division of family properties between the 
plaintiff and his brother and property so alienated was exclud- 
ed therefrom. Later on the fourth defendant having discover- 
ed that the sale of 1900 was benami and not real and was 
intended to deprive him of his share in the property so alienat- 
ed, brought a suit in 1911 against the second defendant.and 
obtained a decree for his half share of the property. During 
the pendency of that suit the plaintiff instituted a suit for the 
recovery of his half share in the properties sold to the second 
defendant substantially on the same allegations as the fourth 


defendant. It was held that the sale to second defendant 


having originally been intended to defraud the fourth defen- 
dant and that intention having been fully carried into effect 
either when possession was given in pursuance of the sale or at 


‘any rate at the time of the partition in 1906 it ‘was not com- 


petent to the plaintiff to go behind the arrangement and sue to 
recover the property. Abdur Rahim, J., says: 

“ "The real test which is laid down here is what I have stated, namely, the 
plaintiff can.sue so long as his fraud has not been carried out, but not after it 
has been carried out wholly or partially. Here I may point out that the 
fourth defendant was kept out of his property for a number of years. When 
he recovered the property by a suit, it is likely that he only recovered mesne 
profits for three years. That would go to show that he was not restored 
exactly to the same position as he was in before this fraud was perpetrated.” 


‘Ayling, J., said: 

“ It cannot be said in this case that the fraud was not at least partially 
successful. Its immediate object was attained when partition was effected 
without the inclusion of this property.” 

This case certainly does not support the view expressed by 
Coutts-Trotter, C.J; and as it appears that the fraud’ was toa 


‘substantial extent carried out, any opinion which may seem to 


have been expressed in another part of the judgment indicat- 
ing that it is immaterial whether a fraud’ was wholly or 
partially carried out is obiter. . But the before-stated test 
applied by Abdur Rahim, J., does definitely enable the plaintiff 
to -sue so long as the fraud has not been carried out. In 
Kotayya v. Mahalakshmammal a person conveyed property 
benami to another for the purpose of effecting a fraud on ‘his 
creditors; and such fraud had been effected; and it was held 
that he was incapable of setting up the benami character of, the 
transaction by way of defence in a suit by He transferee for 











1, (1933) .64 ML,J. 719: LLR: 56 Mad. 646. 
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‘possession under the conveyance. In this case Kamayya v. 


Mamayyal was considered and followed. But Anantakrishna 
Aiyar, J., Sundaram Chetty, J., and Varadachariar, J., have each 
questioned the correctness of the view expressed by Coutts- 
Trotter, C. J. In Venkatarainam v. Venkataswami2 Ananta- 
krishna Aiyar, J., held that to enable a fraudulent confederate 
to retain property transferred to him the contemplated fraud 
must be effected and that then and then alone does the fraudu- 
lent grantor, or giver, lose the right to claim the aid of the 


‘law to recover the property he has parted with and followed the 
‘Privy Council decision in Petherperumal Chetty v. Muniandy 


Servai8 and dissented from Kamayya v. Mamayyal. Sundaram 
Chetty, J., in Subbaraya Naicker v. Venkatesa Naicker4 took 
the view that the observations of Coutts-Trotter, C.J., in Subba- 
raya Chetty v. Subbaraya Chetty5 are inconsistent with the pro- 
nouncement of the Privy Council in Petherperumal Chetty v. 
Muniandy Servai3 and Varadachariar, J., in Venkatakrishnayya 
-v. Venkataratnamé observed that the view expressed by Coutts- 
‘Trotter, C. J., in more than one decision of his went farther 


than the Privy Council decision. The view expressed in the 


English case of Taylor v. Bowers? is opposed to that of Coutts- 
Trotter, C. J., in Kamayya v. Mamayyal. Mellish, L. J., on 
p. 300, says: 

“N evertheléss, if the illegal transaction had been carried out, the plaintiff 
himself, in my judgment, could not afterwards have recovered the goods. 
"But the illegal transaction was not carried out; it wholly came to an end. To 
hold that the plaintiff is enabled to recover does not carry out the illegal 
transaction, but the effect is to put everybody in the same situation as they 
were before the illegal transaction was determined upon, and before the 
parties took any steps to carry it out. That, I apprehend, is the true distinc- 
tion in point of law. If money is paid or goods delivered for an illegal 
purpose, the person who had so paid the money or delivered the goods may 
recover them back before the illegal purpose is carried out; but if he waits 
till the illegal purpose is carried out, or if he seeks to enforce. the illegal 


transaction, in neither case can he maintain an action; the law will not allow 
that to be done.” 


Tayior v. Bowers? was one oof the authorities relied upon 
in the judgment of the Privy Council in Petherperumal Chetty 
Muniyandy Servai.8 The facts of the latter case are as 
follows: . In order to defeat the claim of an equitable mort- 


gagee of certain property; the predecessor-in-title of the 





1. (1916) 32 M.L.J. 484: : -. 2 AIR, 1929 Mad. 807, 


3. (1908) 18 M.L.J. 277: LR. 35 I.A. 98: LL.R. 35 Cal. 551 (P.C.).. 
4. ALR. 1934 Mad, 252.. oo 5. (1926) 24 L.W. 500, ~ 
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respondent, and co-member with him of a joint Hindu family, 
executed on the 11th June, 1895, what purported to be a deed 
of sale of the property in favour of the predecessor-in-title of 
the appellant. The claim, however, was decreed, the Court 
finding that the vendee under the alleged deed of sale was 
aware of the equitable mortgage, when the deed was executed 
and the decree was satisfied by money raised on the security of 
the property by the vendee. In a suit by the respondent 
against the appellant to have it declared that the deed of 11th 
June, 1895, was merely a benami transaction, and to recover 
possession of the property, it was found on the facts that the 
deed was benami and fraudulent and inoperative as against the 
plaintiff. It was held that the purpose of the fraud not having 
been effected there was nothing to prevent the plaintiff from 
repudiating the transaction as being benami and recovering 
possession of the property. Lord Atkinson on p. 558 stated 
that the plaintiff in suing to recover possession of his property 
was not carrying out the illegal transaction but-was seeking to 
put every one as far as possible in the same position as they 
were in before that transaction was determined upon and added: 

“Tt is the defendant who is relying upon the fraud, and is seeking to 
make a title to the lands-through and by means of it. And despite his anxiety . 
to effect great moral ends, he cannot be permitted to do this. And, further, 
the purpose of the fraud having not only not been effected, but absolutely 
defeated, there is nothing to prevent the plaintiff from repudiating the entire 
transaction, revoking all authority of his confederate to carry out the fraudu- 
ent scheme, and recovering possession of his property. The decision of the 
Court of appeal in Taylor v. Bowers? and the authorities upon which that 
decision is based, clearly establish this. Symes v. Hughes? and In re Great 
Berlin Steamboat Company® are to the same effect. And the authority of 


these decisions, as applied to a case like the present, is not, in their Lord- 
ships’ opinion, shaken by the observations of Fry, L.J., in Kearley v. Thom- 


sont.” 

Kearley v. Thomson’. It was there held by the Court of 
Appeal that where money is paid under an illegal contract 
which has been partially carried into effect, the money cannot 
be recovered back. Fry, L.J., on p. 746 criticises the view 
of Mellish, L.J., in Taylor v. Bowers! already referred to and 


says: 
“Ttis remarkable that this proposition is, as I believe, to be found in 


no earlier case than Taylor v. Bowers! which occurred in 1867 and, notwith- 


ee i 
1, , (1876) 1Q.B.D. 291. 

2. (1870) 9 Eq. 475. i 3. (1884) 26 Ch.D. 616. 
Sa 4, (1890) 24 Q.B.D, 742, 
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standing the very high authority of the learned Judge who expressed the law 
in the terms which I have read, I cannot help saying for myself that I think 
the extent of the application of that principle, and even the principle itself, 
may, at some time hereafter, require consideration, if notin this Court, yet 
in a higher tribunal.” 


In view of the judgment of the Privy Council, it must be 
taken that it is not in agreement with what was stated by Fry, 
L:J., in Kearley v. Thomson) in criticism of Taylor v. Bowers2. 
No useful purpose will be served by a further citation of 


authorities. It is sufficient to say that Petherperumal Chetty v. 


Muniyandy Servais lays down the law upon this point and: was 
rightly followed by Anantakrishna Aiyar, J., Sundaram 
Chettiar, J. and Varadachariar, J. 

There remains to be considered the. further: question 
whether the fraud was effected, partially effected, or there was 
a substantial part-performance of the intention to defraud. In 
the present case, the first defendant no doubt intended to de- 


fraud and entered into the transaction with that object in view- 
and in pursuance of the deed excluded the property from the - 
schedule in his suit for partition. After that he did- nothing. 
more to carry out his original fraudulent intention. On the 


contrary, he compromised the matter and agreed to the inclu- 
sion of the property and no damage resulted to any body. That 


being so, applying Petherperumal Chetty v. Muniyandy Servais 
the first defendant was entitled to set up that defence and ‘to. 


succeed in the suit. It follows, therefore, that this Second 
Appeal must be dismissed with costs. 


K.C. - 
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Where an endorsee of a promissory note payable on demand is not aware 
that the promissory note has been discharged or that any demand had been 
made for payment of the debt due thereunder, he must be deemed to bea 
holder in due course, even if asa matter of fact the endorsement in his 
favour was made after the discharge. In the absence of any evidence as to 
the knowledge of the endorsee regarding discharge or demand, it must be 
assumed that he had no such knowledge. 


Venkanna v. Subbayya, (1932) 64 M.L.J. 241, doubted and distinguished. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsiff 
of Guntur in S. C. S. No. 1403 of 1933. l i 


N. Vasudeva Rao for Petitioner. 


` V. Rangachari for Respondents.. 


The Court delivered the following 


Jupcemenrt.—This is a petition to revise the decree of the. 
principal District Munsiff of Guntur dated 10th November, 
1933; in S. C. S. No, 1403 of 1933, a suit to recover Rs. 191 
odd being the amount due on a promissory note dated 6th 
July, 1930, executed by the first defendant in favour of the 
plaintiff’s transferor one Kameswara Row. The second 
defendant is the undivided son of the first defendant. It was 
alleged in the plaint that the plaintiff had obtained the transfer 
of the promissory note by endorsement on 22nd June, 1933, for 
good consideration. It was contended by the defendants that 
the debt due under the suit promissory note had been discharged 
long ago by the transfer of another promissory: note to 
Kameswara Row in full discharge of the suit debt. It was 
also contended that the plaintiff is not a holder in due course. 
The two questions that were decided by the District Munsiff 
were that the discharge pleaded was true and that the plaintiff 
was not a holder in due course. So far as the truth of the 
plea of discharge is concerned, it has not been contended in 
the argument that the finding of the District Munsif is not 
according to law. The argument has been confined to the 
District Munsif’s finding on the second point and the main 
complaint is that the learned District Munsiff has ignored the 
presumptions contained in the clauses (a), (c) and (g) of 
S. 118 of the Negotiable Instruments Act, and that on account 
of this omission to bear in mind the legal presumptions in 
favour of the plaintiff the finding must be deemed to be daten 
by an'error. of law. 
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There is no doubt that this complaint is fully justified as 
will be seen from the following extract from the District 
Munsiff’s judgment which deals with this point: 

“The plaintiff is not certainly a bona fide holder in due course: The 


plaintiff has not chosen to go into the box. The allegation in the plaint that. 


the endorsement was for consideration has not-been proved. I find that no 
consideration was paid for the transfer of the suit promissory note and that 
the plaintiff is not a bona fide holder in due course”. 


‘It is clear therefore that the finding was based on the fact’ 
that the plaintiff did not go into the box and did not prove’ 


that he had paid consideration for the endorsement. It is not 
as if there is any evidence to show that the plaintiff did not 
act in good faith or did not pay consideration for the endorse- 


ment. In these circumstances the finding cannot be upheld as. 


it is vitiated by a material error of law. 


It has however been attempted to be supported by a 
reference to S. 60 of the Negotiable Instruments Act in view 
of the finding that the debt due under the suit promissory 
note had been discharged. It has not been clearly found that 
the discharge took place actually before the endorsement. 
Even assuming that the discharge was prior to the endorsement, 
there is no evidence whatever to show that the fact of the 
discharge was known to the plaintiff when he took the endorse- 
ment or that he was aware that any demand had been made 
for payment of the debt due under the suit promissory note 
before he took the endorsement. In the absence of any evidence 
as to the knowledge of the plaintiff in this case it must be 
assumed in deciding this point that he had no such knowledge. 


Reliance has -been placed on the decision reported in 
Venkanna v. Subbayyal. Even-in that decision . which goes 
counter to at least two previous decisions of this Court, vis., 
Muthu Reddi alias Doraisami Reddi v. Velu Asari? 
and Ramanadan Chettiar v. Gunbu Aiyars, it is stated at the 
end that the case would be different if in the case of a 
promissory note payable on demand this discharge takes place 
before the demand. There is no evidence here that the 
discharge in this case was not made before the demand. 


The question of maturity does not arise in the case of a 
promissory note payable on demand; it cannot be said that a 
; r enn 
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promissory note becomes mature the moment after it is executed 
and that any endorsement thereafter even for consideration 
does not constitute the transferee or endorsee a holder in due 
course even if he acted in good faith. If this were the correct 
position, it would be impossible to imagine that there could be 
any holder in due course in the case of a promissory note 
payable on demand. Reference has been made in this connec- 
tion also to Sivaramakrishna Pattar v. Moideen Musaliar and 
D. N. Shaha & Co. v. The Bengal National Bank, Lid I am 
of opinion that apart from these authorities the law-is very 
clear that where an endorsee of a promissory note payable on 
demand is not aware that the promissory note has been dis- 
charged or that any demand was made he must be deemed to 
pè a holder in due course even if as a matter of fact the 
endorsement in his favour was made after the discharge. 

` The decree of the District Munsiff must therefore be set 
aside as there is no evidence to show that the plaintiff was not 
a holder in due course. There must be a decree in his favour 
as prayed for with costs in this Court and in the Court below. 
= Sa Vas: < Decree set aside. 
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"CA: Confession made to a Magistrate and not recorded by him under S. 164 
of the Code of Criminal Procedure cannot be proved in the trial of the person 
confessing by the oral evidence of the Magistrate to whom the confession had 
been made. . 

Decisions of Courts in India considered. Conviction of accused set aside. 
. Appeal by special leave in forma pauperis from a 
judgment of the High Court of Judicature at Lahore dated 
the 10th.October, 1935, which confirmed the judgment of the 
Additional: Sessions Judge of Lyallpur dated 16th April, 1935, 
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of the Indian. Penal Code (dacoity with murder) and senten- 
cing him to death. 


The facts are set out fully in the judgment of their Lordships. 


The main questions which arise for consideration in this 
appeal are (1) whether, when the provisions of S, 164 of the Code 
of Criminal Procedure regarding the recording of confessions 
have not been complied with by a Magistrate empowered to re- 
cord confessions under that section, oral evidence of a confession 
made to him may be given by such Magistrate, and memoranda 
made by him of the confession exhibited, on the trial of the person 
alleged to have made the confession? (2) whether, if such evidence 
asis referred to above is inadmissible, the conviction of the 
appellant can be sustained? 


C. Sidney Smith for appellant in support of the inadmis- 
sibility of the oral evidence of the Magistrate referred to the 
following cases:—Farid v. The Crown1, Partab Singh v. The 
Crown2, Allah Dad v. Emperor8, Abdulla v. The Crowns, Queen- 
Empress v. Virani, Tangedupalle Pedda Obigadu v. King- 
Emperor6, Vellamoonjt Goundan, In ret, Arunachala Reddi, In 
re8, Queen-Empress v. Bhaivab Chunder Chuckerbutty®, Narayan 
Rai v. The Queen-Empress10, Barindra Kumar Ghose v. Em- 
perorll, Amiruddin Ahmad v. Emperor12, Legal Remembrancer v, 
Lalit Mohan Singh Roy18, Emperor v. Gulabul4, Emperor v. Deo 
Dattls, Emperor v. Ram Baran Shuklal6é, Sidheshwar Nath v. 
Emperorl?, Emperor v. Muhammad Ali18, Queen-Empress v. 
Raghui8, Ramai Ho v. King-Emperor20, Thein Maung v. King- 
Emperor®1 and Ba Yin v. King-Emperor22, 


A.M, Dunne, K. C. and: W. Wallach for respondent referred 
to the following cases:—Norendra Nath Sircar v. Kamal Basini 
Dasi23, Emperor v. Maruti Santu More24, Shere S ingh v. The 
Empress?5, Narain Singh v. Khazan Singh26, Farid r. The Crown], 
Kheman v. Crown2?, Partab Singh v. The Crown2, Abdulla v. The 


(1925) LL.R. 6 Lah. 415. 


1. (1921) I.L.R. 2 Lah. 325. 
. igor LL.R. 14 Lah. 290, 


3. (1931) 137 I.C. 57 


; E 
6. (1921) 42 M.L.J. 
(1931) 62 M.L.J. 55 R. 711: 
(1931) 62 MEJ 680: LER. 55 Mad. 717. 
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13. (1921) LL-R. 49 Cal. 167. 14. (1913) LL.R. 35 All, 260. 
15. (1922) T.L.R. 45 All. 166. 16. (1933) LL.R. 55 All. 426, 
17. A.LR. 1934 All. 351. 18. (1933) LL.R. 56 All. 302, 
19, (1898) I.L.R. 23 Bom. 221. 20, (1924) 1 R. 3 Pat. 872, 
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Crownl, Bakhshan v. The Crown®, Karam Singh v. The Crown’ 
and Emperor v. Sidheshwar Nath4. 


16th June, 1936. Their Lordships’ judgment was 
delivered by j 


Lorp Rocuz.—This is an appeal in forma pauperis by 
special leave from a judgment of the High Court of Lahore 
dated 10th October, 1935, which ‘affirmed a judgment of thé 
Additional Sessions Judge of Lyallpur dated the 16th April, 
1935, convicting the appellant of dacoity with murder under 
S. 396 of the Indian Penal Code and sentencing him to death. © 


The appellant was convicted mainly, if not entirely, on the 
strength of a confession said to have been made by him to a 
magistrate of which evidence was given by the magistrate but 
which was not recorded under S. 164 of the Criminal Procedure 
Code. It was not contended before their Lordships that the 
conviction could be supported if the evidence of the confession 
was inadmissible. Nor was it disputed that if the evidence 
was inadmissible, then, in the circumstances of this case, by 
well-recognised principles laid down by this Board, it would 
be proper humbly to advise His Majesty to interfere.’ (See 
Pillai v. The King-Emperors, following In re Dilleté.) There- 
fore the sole question for decision is whether such evidence 
was or was not admissible. The answer ultimately depends 
upon the meaning and effect of certain sections of the 
Criminal Procedure Code, 1898. 


[Their Lordships then set out fairly im extenso Ss. 157, 
Cl. (1), 159, 162, Cl. (1) and 164.] 

S. 364 occurs in Part VI Proceedings in Prosecutions, 
Chapter XXV. Of the mode of taking and recording Evidence 
in Inquiries and Trials. 

[Their Lordships then extract S. 364 and S. 533 in full.] 

The facts of the case so far as they are necessary for the 


decision of the point may be very shortly stated. The house 
of one Guran Das was broken into on the night of 11th 





1. (1933) LLR. i Lah. 290. 
2. (1935) LL.R. 16 Lah. 912. (1935) LL.R. 16 Lah. 454, 
4. (1933) LLR. aa 730. 
© 5. (1913) 25 MLJ. 518: L-R. 40 L.A. 193: LL.R, 36 Mad.:501 (P. C.) 
6, (1887) 12 App. Cas. 459. | i 


a 


LXx1] THE MADRAS LAW JOURNAL REPORTS. 479 


October, 1934, and a theft was perpetrated. A hue and cry 
was raised and villagers attempted to intercept the dacoits, and 
there was some shooting by the dacoits, or by one of them, 
with the result that a villager was wounded and died. The 
appellant and a number of other men who were tried with 
him were later apprehended and were kept in custody. No 
one had identified the dacoits at the stage of the robbery or at 
the stage of the shooting but they were said to have been met 
by a camel driver rather later in the night. This man gave 


, evidence and identified the appellant as one of the dacoits, but 


the High Court was of opinion that no reliance could be 
placed on this evidence. There was some circumstantial 
evidence as to the stolen goods and as to a revolver which was 
found in the possession of another of the accused (Haji) and 
not of the appellant. This evidence, though raising a strong 
suspicion with regard to the appellant’s position either as a 
participant in the dacoity or as a receiver of goods stolen in 
the course of it, was, as has been already stated, insufficient to 
warrant a conviction. The evidence of one Mr. L. D. Vasisht, 
a First Class Magistrate, and therefore a magistrate entitled to 
proceed under S. 164 was the determining evidence. This 
witness deposed that on 14th November, 1934, on the applica- 
tion of the police and under the orders of the District 
Magistrate, he proceeded by car to the scene of the dacoity and 
to the places material to the events connected with it. The 
accused in handcuffs accompanied him in another car. The 
object was said to be that the accused, including the appellant, 
might be given the opportunity of voluntarily and after a 
caution leading the way and showing to the magistrates the 
places where incidents in the crime occurred. On arrival, the 
magistrate said that he excluded the police, or sent them to 
stand apart at a distance, and then was led round by each man 
and the places were pointed out. As to the appellant the 
magistrate deposed that the result was a full confession to 
participation in the robbery and to firing a revolver in the 
course of the pursuit. The deponent said he made rough 
notes of what he was told and, after dictating to a typist a 
memorandum from the rough notes, then destroyed them. He 
produced, and there was put in evidence, a memorandum, called 
a note, signed by him, containing the substance but not all of 
the matter to which he spoke orally. The note was signed by 
him and at the end, above the signature, there was appended 
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a certificate somewhat to the same effect as that prescribed in 
S. 164 and in particular stating that the magistrate believed 
that “the pointing out and the statements were voluntarily 
made”. But it was not suggested that the magistrate though 
he was manifestly acting under Part V of the Code either 
purported to follow or in fact followed the procedure of 
Ss. 164 and 364. Indeed, as there was no record in existence 
at the material time, there was nothing to be shown or to be 
read to the accused, and nothing he could sign or refuse to 


sign. The magistrate offered no explanation of why he acted: . . 


as he did instead of following the procedure required by S. 164. 
The statement of the appellant when questioned by the Sessions 
Judge was a direct and simple denial that he had ever made 
the admissions the magistrate said he had made or done any of 
the things he was said to have confessed to doing. The state- 
ments of the other accused men were to the same effect. _ 


The Additional Sessions Judge, acting on the admissions, 
found the appellant guilty, and on the strength of the same 
admissions held that he was the ringleader and the man who 
used a firearm and therefore sentenced him to death. The 
other accused were convicted and received sentences either of 
transportation or rigorous imprisonment. The High Court held 
the evidence of confessions admissible in the form in which it 
was given, saying that “ it has long been held in this Court 
that evidence of this nature is admissible ” and was “ satisfied 
that all the accused have been properly convicted on their own 
confessions ”. It therefore confirmed the conviction and 
sentence. 


Upon the argument of the appeal the attention of the 
Board was rightly directed to a considerable number of 
decisions in the Courts of India dealing with the same or 
similar points arising upon the same statute or upon earlier 
statutes. of much the same tenor. In the course of the 
judgments in these cases the various considerations on both 
sides have been presented and dealt with, so that their Lord- 
ships are not without information as to the views of Judges 
in India on the subject. But any lengthy review of the 
decisions is neither necessary nor helpful, the more as there 
emerges from the decisions great divergence of judicial 
opinion. eve 
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The general tendency and state of authority in the Courts 
of India as appears from these decisions is as follows :— 

In Lahore the High Court has held both ways. The most 
recent authority for admissibility is in 1933, Abdulla v. The 
Crown! and in 1935, Bakhshan v. The Crown2 and there are 
earlier. cases to the same effect, vis., Shere Singh v. The Crowns 
and Ferozand Gulab v.Emperor4. But against admissibility are 
Farid v. The Crowns, Allah Dad v. Emperor6, In Allahabad 
the decision in Emperor v. Ram Baran Shukla? is in favour of 
the appellant; but the practical result of this decision is much 
‘diminished by the very wide view taken by the Full Court of 
the scope of S. 533 in Emperor v. Muhammad Alis. In 
‘Calcutta the decisions have been almost if not quite uniformly 
in favour of the inadmissibility of such evidence. See Queen- 
Empress v. Bhairab Chunder Chuckerbuity9 in which the lead- 
ing judgment was given by Bannerjee, J:, and concurred in by 
Maclean, C. J. The reasoning of this judgment is lucid and 
‘cogent. In the same sense are the following decisions :—Jai 
Narayan Rai v. Queen-Empressi0, Amiruddin v. Emperor, 
Legal Remembrancer v. Lalit Mohan Singh Roy12. In Madras 
there is a closely reasoned decision of Parker, J., against 
admissibility, Queen-Empress v. Viran18 but in the contrary 
sense is the decision of Tangedupalle Pedda Obigadu v. King- 
Emperori4, A decision in Burmah favourable to the appellant, 
Thein Maung v. King-Emperor15 was also called to the atten- 
tion of the Board as were a number of other cases which, 
. ‘however, mainly turned upon the scope and effect of S. 533 
and upon the extent to which that section operated to cure 
‘defects and to enable statements or records not complying with 
the requirements of the material sections of the Code to be 
made admissible in evidence. In this case no question of the 
-operation or scope of S. 533 arises and their Lordships desire 
to express no opinion on that matter. It is here conceded that 


the magistrate neither acted nor purported to act under S. 164 
l e E 


1. (1933) I.L.R. 14 Lah. 290. 2. (1935) LL.R. 16 Lah. 912, 
3. (1881) 21 P. R. (Cr.) 36. 4. (1918) 11 P. R. (Cr.) 22. 
5. (1921) I.L.R. 2 Lah. 325. 6. (1931) 137 I. C. 57, 

7. (1933) LL.R. 55 All. 426. 8. (1933) I.L.R. 56 All. 302. 
9. (1898) 2 C.W.N. 702. 10. (1890) I.L.R. 17 Cal. 862. 
11. (1917) I.L.R. 45 Cal. 557. 12. (1921) I.L.R. 49 Cal. 167. 


13. (1886) I.L.R. 9 Mad. 224. 
14. (1921) 42 M.L.J. 37: LL.R. 45 Mad. 230. 
15. (1905) 3 L.B.R. 173. 
ót 
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or S. 364 and nothing was tendered in evidence as recorded or 
purporting to be recorded under either of those sections. 


The matter to be considered and decided is one of plain 
principle and first importance, namely, is such oral evidence as 
that of the magistrate, Mr. Vasisht, admissible? It was said 
for the respondent that it was admissible just because it had 
nothing to do with S. 164 or with any record. It was argued 
that it was admissible by virtue of Ss. 17, 21, 24 and 26 of the 
Evidence Act, 1872, just as much as it would be if deposed by 
a person other than a magistrate. It was also said, and with 
this argument their Lordships agree, that if the oral evidence 
was admissible then S. 91 of the Evidence Act requiring evid- 
ence in writing did not apply because the matter would in such 
a case not be one which had to be reduced to writing. For the 
appellant it was said that the magistrate was in a case very 
different from that of a private person, and that his case and 
his powers were dealt with and delimited by the Criminal 
Procedure Code, and that if this special Act dealing with the 
special subject-matter now in question set a limit to the powers. 
of the magistrate the general Act could not be called in aid so 
to allow him to do something which he was unable to do, or 
was expressly or impliedly iorbidden to do, by the special Act. 
The argument was that there was to be found by necessary 
implication in the Criminal Procedure Code a prohibition of 
that which was here attempted to be done: in other words that. 
the magistrate must proceed under S. 164 or not at all. 


To this contention it was answered that there was no 
ground for reading the word “may” in S. 164 as meaning 
“must” on the principle described in. Julius v. Bishop of 
Oxford1. There is no need to call in aid this rule of construc- 
tion—well recognised in principle but much debated as to its 
application. It can hardly be doubted that a magistrate would 
not be obliged to record any confession made to him if, for 
example, it were that of a self-accusing madman or for any 
other reason the magistrate thought it to be incredible or use- 
less for the purposes of justice. Whether a magistrate records 
any confession is a matter of duty and discretion and not of 
obligation. The rule which applies is a different and not less. 
well-recognised rule, namely, that where a power is given to 


I 0 


1, (1880) 5 App. Cas. 214. 
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do a certain thing in a certain way the thing must be done in 
that way or not at all, Other methods of performance are 
necessarily forbidden. This doctrine has often been applied to 
Courts—Taylor v. Taylor!—and although the magistrate acting 
under this group of sections is not acting as a Court yet he is a 
judicial officer, and both as a matter of construction and of 
good sense there are strong reasons for applying the rule in 
question to S. 164. $ 


On the matter of construction Ss. 164 and 364 must be 
looked at and construed together, and it would be an unnatural 
construction to hold that any other procedure was permitted 
than that which is laid down with such minute particularity in 
the sections themselves. Upon the construction adopted by the 
Crown, the only effect of S. 164 is to allow evidence to be put 
in a form in which it can prove itself under Ss. 74 and 80 of 
the Evidence Act. Their Lordships are satisfied that the scope 
and extent of the section is far other than this, and that it is a 
section conferring powers on magistrates and delimiting them. 
Tt is also to be observed that, if the construction contended for 
by the Crown be correct, all the precautions and safeguards 
laid down by Ss. 164 and 364 would be of such trifling value 
as to be almost idle. Any magistrate of any rank could depose 
to a confession made by an accused so long as it was not 
induced by a threat or promise, without affirmatively satisfying 
himself that it was made voluntarily and without showing or 
reading to the accused any version of what he was supposed to 
have said or asking for the confession to be vouched by any 
signature. The range of magisterial confessions would be so 
enlarged by this process that the provisions of S. 164 would 
almost inevitably be widely disregarded in the same manner as 
they were disregarded in the present case. 


As a matter of good sense, the position of accused persons 
and the position of the magistracy are both to be considered. 
An examination of the Code shows how carefully and precisely 
defined is the procedure regulating what may be asked of or 
-done in the matter of examination of accused persons and as 
to how the results are to be recorded and what use is to be made 
of such records. Nor is this surprising in a jurisdiction where 
it is not permissible for an accused person to give evidence on 
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oath. So with regard to the magistracy: it is for obvious 
reasons most undesirable that magistrates and judges should 
be in the position of witnesses in so far as it can be avoided. 
Sometimes it cannot be avoided, as under S. 533, but where 
matter can be made of record and therefore admissible as such 
there are the strongest reasons of policy for supposing that the 
legislature designed that it should be made available in that 
form and no other. In their Lordships’ view it would be 
particularly unfortunate if magistrates were asked at all 
generally to act rather as police officers than as judicial 
persons; to be by reason of their position freed from the 
disability that attaches to police officers under S. 162 of the 
Code; and to be at the same time freed, notwithstanding their 
position as magistrates, from any obligation to make records 
under S. 164. In the result they would indeed be relegated to 
the position of ordinary citizens as witnesses and then would 
be required to depose to matters transacted by them in their 
official capacity unregulated by any statutory rules of procedure 
or conduct whatever. Their Lordships are, however, clearly of 
opinion that this unfortunate position cannot in future arise 
because, in their opinion, the effect of the statute is clearly to 
prescribe the mode in which confessions are to be dealt with by 
magistrates when made during an investigation, and to render 
inadmissible any attempt to deal with them in the method 
proposed in the present case. The evidence of Mr. Vasisht 
should therefore, in the opinion of their Lordships, have been 
rejected by the Court. The admission in evidence of Mr. 
Vasisht’s memorandum, such as it was, isa minor point. It 
does not appear to have been used by him merely to refresh 
his memory, but to have been put in as a document. This is 
of no great importance, because if the oral evidence was 
allowed perhaps no more mischief was done by the admission 
of the memorandum; but it has always to be remembered that 
weight, or apparent weight, is lent to oral testimony by a 


‘written version of it closely related in time to the events des- 


cribed, and it is an additional objection to the proceedings 
under review that such a record as this should have been 
admitted in evidence. 


For these reasons their Lordships have humbly advised 
His Majesty that this appeal should be allowed and the 
conviction of the appellant should be set aside. 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 485 


Solicitors for Appellant: Hy. S. L. Polak. 
Solicitors for Respondent: Solicitor, India Office. 
Appeal allowed. 
S. P. K. 
S. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. Justice Kine. 
Muthuvelu Kudumburan and 
another .. Accused* in P. R.C. No. 18 of 
1935 on the file of the Court 
of the Stationary Second 
‘Class Magistrate of Tanjore 





v. 
Samiayya Kudumburan .. Complainant in do. 


Criminal irial—Entire facts of case to be considered—False information 
given to Police—Complaint for offence under S. 182, Indian Penal Code— 
Enquiry by Magistrate—Case taken up under S. 211, Indian Penal Code—Pro- 
priety —Police complaint under S. 195, Criminal Procedure Code, if necessary. 


When a complaint is made there must be no splitting up of the facts, 
and the Court is not entitled to disregard some of the facts and try or convict 
an accused person for an offence which the remaining facts disclose, but the 
Court must consider the facts as a whole. 


The wife of the complainant having died information was given to the 
Village Munsif of that village that the death had been due to beating by her 
husband. The Village Munsif went to the nearest police station and gave a 
report and the result of the police report was stated to the Sub-Magistrate to 
the effect that the complaint was not true and that death was due to natural 
causes, and the Sub-Magistrate passed orders treating the case in that light 
and directing its removal from his file. Thereupon the complainant filed his 
complaint before the Sub-Magistrate against the Village Munsif and also 
against his informant accusing them of having given false information to the 
Police with a view to prosecute him ona charge of murder. The complaint 
was taken on file by the Sub-Magistrate under S. 182, Indian Penal Code, and 
he held an enquiry under S. 202, Criminal Procedure Code. Atthe conclusion 
of the enquiry the Magistrate filed the case no longer under S. 182, but under 
S. 211, Indian Penal Code. When the trial of the case was about to begin one 
of the accused took a preliminary objection that on the facts of the case the 
complaint disclosed an offence under S. 182, Indian Penal Code, and that under 
S. 195, Criminal Procedure Code, the complaint could not be entertained 
without the written complaint of the Police. The Magistrate rejected the 
contention but the Sessions Judge before whom the matter came up madea 
reference to the High Court. 


Held, that the only section which was appropriate to the case on an 
examination of the whole facts was S. 211, Indian Penal Code, and that the 





* Cri. R. C. No. 224 of 1936. 
(Case Refd. No. 18 of 1936). 6th May, 1936. 
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complaint at thé instance of a private person such as the complainant was not 
rendered unsustainable simply because an offence under S. 182, Indian Penal 
Code, for which the written complaint by a public servant was necessary, was 
also disclosed. 

Ravanappa Reddi, In re, (1931) 62 M.L.J. 735: LL.R. 55 Mad. 343 relied on. 


Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedure Code, by the Sessions Judge 
of West Tanjore Division in his order dated 24th February, - 
1936, in Cr. R. P. No. 2 of 1936. 

The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 

A. Narasimha Aiyar and S. Suryanarayana for Com- 
plainant. 

V. Viswanatha Sastri for Accused. 

The Court made the following 

ORrDER.—This reference from the learned Sessions Judge 
of West Tanjore raises an interesting point of law. The facts 
are that onthe 25th September, 1935, the wife of one Samiayya 
Kudumburan died in the village of Avarambatti. Information 
was given to the Village Munsif of that village that the death 
had been due to beating by her husband. The Village Munsif 
went to the nearest Police Station and gave.a report incorporat- 
ing this information. The result of the police investigation 
was reported to the Sub-Magistrate to the effect that the com- 
plaint was not true and that the death was due to natural 
causes and the Sub-Magistrate passed orders treating the case 
in this light and directing its removal from the police file. 
Then Samiayya Kudumburan, the husband of the deceased 
woman, filed a private complaint before the Sub-Magistrate 
against the Village Munsif and also against his informant 
accusing them of having given false information to the police 
with a view to prosecute him on a charge of murder. The 
complaint was taken on file by the Sub-Magistrate under 
S. 182, Indian Penal Codeand heheldan enquiry under S. 202, 
Criminal Procedure Code. Attheconclusion of the enquiry the 
Magistrate filed the case, no longer under S. 182 but under S.211, 
Indian Penal Code. When the trial of the case was about to 
begin, the Village Munsif, one of the accused, took a preli- 
minary objection that on the facts of the case the complaint 
disclosed an offence under S. 182 and that under S. 195, 
Criminal Procedure Code, no complaint could be entertained by 
the Magistrate of an offence under S. 182 except upon the 
written complaint of the Sub-Inspector of Police. The 
Magistrate overruled this objection but the learned Sessions 
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Judge is of opinion that it is a valid one and has submitted 
the case for the orders of the High Court. 


There is no doubt that in this case both S. 182 and 

S. 211 can be applied to the facts alleged in the complaint. 
The learned Sessions Judge considers that he is bound by the 
ruling in Ravanappa Reddi, In rel, That is a case in which a 
private person made a complaint of forgery and a conviction 
was bad under Ss. 467 and 109, Indian Penal Code. But it 
was found that on the facts of the complaint the intention of 
the person who abetted the forgery was clearly that the forged 
document should be used in a judicial proceeding and therefore 
what he did constituted also an offence under S. 193. It was 
held by the learned Judges who decided that case that the 
provisions of S. 195 of the Criminal Procedure Code could not 
be evaded by ignoring these elements of the offence, which 
brought it under S. 193 and by the Court confirming its atten- 
tion to the other elements of the offence which alone were 
necessary to prove the applicability of S. 467. It will be seen 
therefore on a careful analysis of this case that the principle 
involved is this, that when a complaint is made there must be 
no splitting up of the facts, and the Court is not entitled to 
disregard some of the facts and try or convict an accused per- 
son for an offence which the remaining facts disclose but the 
Court must consider the facts as a whole and if these facts 
disclose an offence for which a special complaint is necessary 
- under the provisions of S. 195 a Court cannot take cognizance 
of the case at all unless that special complaint has been filed. 
It will now be clear that when the present case is examined 
what the learned Sessions Judge recommends should be done is 
the exact opposite of this procedure. There is no doubt that 
S. 182 which is a general section relating to false information 
of a general kind given with the intention of making a public 
. servant do what he would not otherwise have done or cause 
injury to any other person can be made to apply to the facts of 
this case. But if all the facts are considered, it is quite clear 
that the motive of the Village Munsif and the co-accused was 
to induce the public servant not merely to do what he would not 
otherwise have done but to take the specific action of investigat- 
ing the offence and prosecuting the person complained against. 
It is therefore clear that if the whole of the facts in this case 
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are examined the only section which is appropriate and which 
must be applied is S. 211, and it would be obviously anomalous 
and in every respect undesirable if the law were that simply 
because an offence under S. 182 was also disclosed and because 
for the trial of such an offence a written complaint from a 
public servant is necessary the Court should be debarred from 
enquiring into the real nature of the offence which comes. 
within S. 211. Inthe present case it is quite clear that a 
complaint under S. 211 can be made by a private person. If 
we therefore follow the principle of Ravanappa Reddi, In rel, 
it leads us to this position, that in this case the Court must 
regard this complaint as being one under S. 211 privately, and, 
as I have just said, it cannot be prevented from trying the case 
under S. 211 because the Sub-Inspector has not filed a written 
complaint of the minor offence under S. 182. I am accordingly 
of opinion that the order of the learned Magistrate refusing to 
accept the preliminary objection of the Village Munsif in this. 


- case was right. The records will be returned to him and he 


is directed to proceed with the trial of the case under S. 211, 
Indian Penal Code and dispose of it according to law. 


B. V. V. — Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CORNISH. 


Ariyaputra Nadalwan and others .. Appellants* (Defendants 
1, 3 and 4) 
v. 
Nachimuthu Malavarayan and 
others .. Respondents (Plaintiffs 
1, 2, 3 and 4 and 
Defendant 2). 


Transfer of Property Act (IV of 1882), S. 54—Sale of spes successionis 
by reversioner—Deed of release by reversioner in favour of vendee after 
death of limited owner—Recital in the later document of the previous sale— , 
Conveyance and not release. 

During the lifetime of a limited owner the reversioner sold to the 
respondent his chances of succeeding to the suit property and directed that 
possession might be taken on the death of the widow. This was done by a 
registered deed for Rs. 2,000. After the widow’s death the same reversioner 
executed a release deed on receipt of a further consideration of Rs. 500 
whereby he released all his rights absolutely in favour of the respondent. 
The deed recited the previous sale and said “ As I am the immediate heir 


1.. (1931) 62 M.L.J. 735: I.L.R. 55 Mad. 343. 
*S, A. No. 801 of 1932. 22nd July, 1936. 
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under reversionary right, and after the death of the said S, I represented to 
you that the said properties were sold before for alow price and that you 
should pay more, you agreed to it. I have on this day received from you 
Rs. 500 as cash and have hereby released all my reversionary right in the 
said property”. 

Held, that the document operated asa conveyance and not as a release 
deed. 

S. 54 of the Transfer of Property Act defines a sale as a transfer of 
ownership in exchange for a price paid. Itis not necessary to a transfer of 
sale that the word ‘ convey’ should be used or that any formal terms should 
be employed. It is sufficient that the document shows that a transfer of 
ownership for a price is intended, and this intention is to be inferred from the 
document. . 

Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in Appeal Suit No. 109 of 1930, preferred 
against the decree of the Court of the District Munsiff of 
Palni in O. S. No. 297 of 1929. 

N. Rajagopalan for Appellants. 

P. N. Appuswami Aiyar for Respondents. 


The Court delivered the following 

JupcmenT.—The sole question argued in this Second 
Appeal relates to the construction of a document marked as 
Ex. Bin the case. Is it a transfer of property or is it merely 
a release deed? It is described as a release deed, but one 
must look at its substance and not its form. It was executed 
by the reversioner of a widow one month after that widow’s 
death and after the succession to the property covered by the 
deed had fallen to the reversioner. It happened that during the 
widow’s lifetime and while she was still in the ownership of 
her limited estate in the property the reversioner had executed 
a sale deed of it for Rs. 2,000 in favour of the respondent. 
This sale vas inoperative by virtue of S. 6 (a), Transfer of 
Property Act. This transaction is however referred to in the 
later deed Ex. B, and the reference has in my opinion an 
important bearing on the construction which Ex. B must 
receive. The document recites the sale of the property to the 
respondent during the widow’s lifetime for Rs. 2,000. It 
then proceeds to recite the fact of the widow’s death and says: 


“Aslam the immediate heir under reversionary right, and after the 
death of the said Sevanthi Ammal I represented to you that the said 
properties were sold before for a low price and that you should pay more, 
you agreed toit. I have on this day received from you Rs. 500 as cash and 
have hereby released all my reversionary right in the said property”. 


I think the reasonable meaning of this language is that it 
was agreed that Rs. 2,000 was too low a price and that an 
62 
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additional Rs. 500 should be paid for the property. This 
Rs. 500 was part of the price for the property. S. 54, Transfer 
of Property Act, defines a sale as a transfer of ownership in 
exchange for a price paid. It is not necéssary to a transfer 
of sale that the word “convey” should be used or that any 
formal terms should be employed. It is sufficient if the 
document shows that a transfer of ownership for a price is 
intended, and in my opinion this intention is to be inferred 
from this document. Both the lower Courts have come to the 
same decision. The result is that the Second Appeal must be 
dismissed with costs. 
(Leave refused.) 
K. C. — Second Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JustTIcE PANDRANG Row. 
Lachiram Santhokchand Amee- 
chand Firm by its partner 


Santhokchand .. Appellant* (Petitioner) 
v. i 
Tarachand Jayarupji Firm by 
partner Tarachand .. Respondent. (Cr. Petitioner). 


Execution—Decree-helder’s application—Adjustment pleaded—A pblica- 
tion dismissed when not pressed—Fresh applicatian—W hether question as to 
truth of adjustment barred by res judicata. 


There is difference between the dismissal of suits and dismissal of'execu- 
tion applications. In the case of dismissal of execution petitions for default or 
on the ground that they are not pressed, the only point that is decided is that 
that application is dismissed and there is no bar in the way of a fresh applica- 
tion being made, if necessary the very next day with the same prayer. That is 
settled law, and unless it can be said that there was a decision or adjudication 
which either directly decided the question on which the parties are at issue or 
which must be deemed to have impliedly decided it on the ground that the 
order could not have been made without such implied decision having been 
arrived at, the sale of res judicata cannot operate or apply. 

Where in an execution application for transfer of decree the judgment- 
debtor pleaded an adjustment whereby the amount due by him was reduced 
but after many adjournments the application was not pressed and the Court 
made the order ‘not pressed. Dismissed with costs’, and subsequently again 
another execution application was filed by the decree-holder and it was con- 
tended that the question as to the truth of adjustment pleaded by the 
judgment-debtor was res judicata as it had been decided by the order on the 
previous application. 

Held, that it was impossible to take the words of the decree-holder at the 
time of the previous application ‘I do not press my petition’ to mean ‘I accept 


*A. A. A. O. No. 92 of 1933. 24th April, 1936. 
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. the defendant’s objection’, and therefore the question that arose between the 
parties had not been decided either expressly or impliedly till now, and the 
decree-holder as well as judgment-debtor hada right of having the matter 
decided after getting a reasonable opportunity of adducing evidence. 


Appeal against the order of the District Court of Bellary 
dated 7th February, 1933, in Appeal Suit No. 99 of 1932 (E. 
A. No. 325 of 1932 in Original Suit No. 633 of 1928 District 
Munsiff’s Court, Bellary). 

D. Ramaswami Aiyangar and L.Krishna Doss for Appellant. 

T. R. Arunachalam for Respondent. 

The Court delivered the following 

Jupement.—This is an appeal from the decree of the 
District Judge of Bellary dated 7th February, 1933, affirming 
in appeal the order of the District Munsiff of Bellary dated 
8th August, 1932, in E. A. No. 325 of 1932 which was an 
application for transfer of the decree to the District Munsiff’s 
Court, Gooty, for execution. There was a previous application 
for transfer of the same decree to the same Court, viz., E.A. 
No. 274 of 1931 and in that application the judgment-debtor 
pleaded an adjustment whereby the amount due by him under 
the decree was agreed to be only Rs. 150 with interest. This 
agreement or adjustment was denied by the decree-holder. 
After a partial examination of the judgment-debtor himself in 
support of his case in August, 1931, the objection was over- 
ruled because he did not appear on the adjourned date of 
hearing and there was an order for transmission of the decree 
for execution as prayed for. That order was appealed from, 
and on appeal the matter was remanded for further enquiry. 

Several adjournments were asked for and given. On the 
final date, viz., 19th February, 1932, an important witness who 
the decree-holder wanted to examine in support of his case not 
having returned from Marwar to Bellary, adjournment was 
applied for and in the affidavit the decree-holder offered even 
to pay the costs of the other side if the adjournment was 
granted. In the alternative he stated that if adjournment is 
refused he was not pressing his petition for the present. 
Thereupon the following order was passed on the application 
“not pressed. Dismissed with costs”. So far the previous 
history of the case. The present application was made on the 
16th June, 1932, and the amount in respect of which execution 
was sought was the entire amount due under the decree. The 
judgment-debtor opposed the application on the ground that 
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the adjustment or agreement which he had pleaded in the 
previous application for transmission of the decree must be 
deemed to have been decided in the previous application and in 
his favour and that the decree could be transmitted only in 
respect of the admitted sum of Rs. 150 with interest thereon. 


The point therefore which the Courts below had to decide 
was whether this question as to the truth of the agreement or 
adjustment pleaded by the judgment-debtor in the previous 
application of 1931 was res judicata and had been decided by 
the order in the previous application. The question was 
answered in favour of the judgment-debtor by both the Courts 
below, but the reasons given in support of this conclusion do 
not appear to me to be sound. The general proposition laid 
down by the learned District Munsiff to the effect that a 
dismissal for default operates equally as res judicata and that 
dismissal even when the application is not pressed has the same 
effect fails to take into account the difference between the 
dismissal of suits and dismissal of execution applications. In 
the case of dismissal of execution petitions for default or on 
the ground that they are not pressed, the only point that is 
decided is that that application is dismissed and there is no bar 
in the way of a fresh application being made, if necessary, the 
very next day with the same prayer. This is settled law, and 
unless it can be said that there was a decision or adjudication 
which either directly decided the question on which the parties 
are at issue on which must be deemed to have impliedly decided 
it on the ground that the order could not have been made with- 
out such implied decision having been arrived at, the rule of 
res judicata cannot, in my opinion, operate or apply. In the 
present case, the order that was passed was that the petition is 
dismissed with costs because it was not pressed. It is clear 
therefore that the only point decided by that order was that the 
application was to stand dismissed and that the judgment-deb- 
tor was to be paid his costs by the decree-holder. No other point 
was decided, and in view of the circumstances that have been 
narrated above it is impossible to accept the view that there 
was any abandonment of contest by the decree-holder by his. 
not pressing the petition. He did not press the petition merely 
because that was the only other alternative favourable to him 
if his application for adjournment was going to be refused. 
The circumstances are such that it is impossible in my opinion 
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to accept the learned District Judge’s view that in this case 
though the decree-holder said in effect “I do not press my 
petition”, he must be held to have meant, “I accept the 
defendant’s objection”. I am of opinion that there was no 
question of abandonment of the issue or any acceptance of the 
plea put forward by the judgment-debtor. The question that 
arose between the parties has not been decided either expressly 
or impliedly till now, and the decree-holder as well as the 
judgment-debtor have a right of having the matter decided 
after getting a reasonable opportunity of adducing evidence. 
The orders of the Courts below are set aside and the application 
is remanded to the executing Court, viz., the District Munsiff 
of Bellary for fresh disposal after giving the parties a 
reasonable opportunity to adduce evidence as regards the 
agreement or adjustment pleaded by the judgment-debtor and 
after deciding upon its truth and validity. Costs in all the 
Courts up to date will abide the event and should be provided 
for in the revised order to be passed by the District Munsiff 
of Bellary. 

K. C. Orders set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice WADSWORTH. 

C. Athimoola Mudaliar .. Petitioner* (Plaintiff) 
v 





Fathimathul Kubra Begam 


Saheba and others -- Respondents (Defendants). 


Court-Fees Act (VII of 1870 as amended in Madras), Sch. II, Arts. 17-A 
and 17-B—Applicability—Claim to collect rents in estate—A pplication to 
Revenue Divisional Officer and Collector for recognition— Rejection of claim 
—Suit for declaration of right to collect rents under S.3 (5), Madras Estates 
Land Act, 1908—Prayer for declaration as substantial relief—Court-fee 
payable. 

The plaint recited that the estate of which the plaintiff claimed to be the 
landholder was subject to an agreement whereby the then owners contracted 
to sell the estate to the plaintiff, that the agreement had been approved by the 
High Court with reference to the interest of certain minors, that certain sums 
were paid under the agreement and that the plaintiff who had originally been 
in possession as a lessee continued in possession under the agreement by way 
of part-performance. The plaint further recited that the vendors had refused 
to complete the contract and had set up another person to obtain the right to 
collect the rents, that the plaintiff had applied to the Revenue Divisional 
Officer for registration as landholder, that the latter had refused to recognise 
him and that the Collector had refused to interfere with that order in revi- 
sion. The prayer in the plaint was that the order of the Revenue Divisional 


* C.R.P. No. 1333 of 1935. i Sth December, 1935, 
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Officer and the revisional order of the Collector should be set aside and the 
plaintiff be recognised as a landholder of the suit estate under S. 3 (5) of the 
Madras Estates Land Act. 


Held, that what the plaintiff asked for in substance was a formal state- 
ment of his right to collect the rents of the estate and to be recognised by the 
Government as the person entitled to collect the rents, that the proper relief 
was a declaration as to the plaintiff’s right, and that Court-fee was payable 
under Art. 17-A and not Art. 17-B of Sch. II of the Court-Fees Act, as 
amended in Madras. 

Vannisami Thevar v. Chellasami Thevar, (1920) 13 L. W. 104 and 
Vaithilinga Aiyasami Aiyar v. The District Board of Tanjore, (1929) 57 M. 
L.J. 510: I.L.R. 52 Mad. 972, considered. l 

Petition under S. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise 
the finding of the Court of the Subordinate Judge of 
Chingleput in O. S. No. 40 of 1935. 

R. Somasundaram Aiyar and A. K. Muthuswami Aiyar 
for Petitioner. 

The Government Pleader (K. S. Krishnaswami Aiyangar), 
T. E. Ramabadrachariar and K. Rama Aiyangar for Respon- 
dents. 

The Court delivered the following 


Jupement.—The question for determination in this 
petition is the proper Court-fee payable on a suit brought by an 
unsuccessful applicant to the Collector for registration as a 
landholder under S. 3 (5) of the Madras Estates Land Act. 
In the lower Court it was contended that the suit was one to 
set aside a summary order of a Revenue Court and was taxable 
under Art. 17 (1), Schedule II of the Court-Fees Act. That 
view was rejected by the lower Court and it is not contended 
before me that it is tenable, for the decision in the case of 
Vannisami Thevar v. Chellasami Thevari upon which the 
petitioner relies for the main argument put forward, negatives 
the contention that the order of a Revenue Divisional Officer 
in sucha case is an order of a Revenue Court which it is 
necessary for the party adversely affected to set aside. ` 


It is established that in deciding questions of Court-fee 
the Court must have regard to the substance and not the form 
of the relief prayed for. It is also settled that if the relief 
falls under some special provision of the Court-Fees Act, it 


cannot be brought under any residuary or general provision. 
——————————————————— 
- 1, (1920) 13 L.W. 104. 
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The contention for the respondents is that this is a suit to 
obtain a declaratory decree where no consequential relief is 
prayed coming under Art. 17-A of the Court-Fees Act. For 
the petitioner it is now contended that the suit falls under the 
residuary Art. 17-B as being a suit not otherwise provided for, 
the value of which cannot be estimated. The plaint in question 
recites that the estate of which the plaintiff claims to be the 
landholder was subject to an agreement whereby the then 


owners contracted to sell the estate to the present plaintiff, 


(petitioner). It recites that this agreement was approved by 
the High Court with reference to the interests of the minors 
concerned, that certain sums were paid under the agreement 
and that the plaintiff who had originally been in possession as 
lessee continued to be in possession under the agreement by 
way of part-performance. It goes on to recite that the 
vendors had refused to complete the contract and had set up 
the sixth defendant to claim a right to collect the rents, that 
the plaintiff had applied to the Revenue Divisional Officer for 
registration as landholder under S. 3 (5) of the Madras 
Estates Land Act and that the latter had refused to recognise 
him and the Collector had refused to interfere with his order. 
Then the prayer is that the order of the Revenue Divisional 
Officer and the revisional order of the District Collector should 
be set aside and that the plaintiff should be recognised as a 
landholder of the suit estate under S. 3 (5) of the Madras 
Act I of 1908. i 

It being established that the setting aside of the orders of 
the Revenue Officers is not a legal necessity in a suit of this kind, 
it seems to me to follow that the essential relief which the 
plaintiff is claiming, is the recognition of himself as the person 
entitled to hold possession and to collect the rents of the suit 
estate. What the plaintiff asks for is a formal statement of his 
right to collect the rents of this estate and to be recognised by 
the Government as the person so entitled to collect the rents. 
Such recognition must necessarily take the form of a declara- 
tion and whatever words may be used to describe the decree 
sought, it is in fact a declaratory decree. The petitioner 
contends on the strength of the case already referred to, namely, 
Vannisami Thevar v. Chellasami Thevar! that the declara- 
tion, if it be:a declaration, sought by means of this suit, is not 
the type of declaratory decree to which Art.17-A of the Court- 


1. (1920) 13 L.W. 104. 
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Athimoola Fees Act applied, but some special form of declaration which 
; Mudela is a creature of statute and for which no express provision in the 
Fathimathul Court-Fees Act has been made. In the case just referred to 
Bera the learned judges do differentiate between what they call the 
Saheba. common law right to a declaratory decree and a right conferr- 
ed by some special statute. It is, of course, arguable that there 

is no such thing as a common law right to a declaratory decree, 

but it is not necessary for me to go into that question now. I 

would, however, restrict the decision in Vannisami Thevar’s 

_casel to what it really decides, namely, that in a case of this 

kind there is no necessity to ask for the cancellation of the 

Revenue Officer’s orders, that S. 42 of the Specific Relief Act 

does not apply and that there is no necessity therefore to pray 

for any consequential relief. When so much is conceded, the 
petitioner would argue that this case does not fall under S. 42 

of the Specific Relief Act and therefore does not come under 

Art. 17-A of the Court-Fees Act. I doubt whether that 
contention is sound. Itistrue that there are decisions which 

have held that certain suits of a quasi-declaratory nature pro- 

vided for by special statutory provisions are not to be treated as 
declaratory suits for the purposes of the Court-Fees Act. Thus 

it has been held that a suit under S. 112 of the Madras Estates 

Land Act, which is a suit to contest the right of a summary 

restraint for rent, is not a suit for a declaration coming 

under Art. 17-A of tbe Court-Fees Act. (Vide Vaithi- 

linga Aiyasami Aiyar v. The District Board of Tanjore?.) 

It has been held that a suit to direct the registration of 

a document under S. 77 of the Indian Registration Act 

is not a suit for a declaration and consequential relief 

but comes under the residuary provision. (Vide Ramu 

Aiyar v. Sankara Aiyar. ) The Privy Council have held that 

the ordinary classes of claim suits, though they do involve the 
declaration of a right, are essentially suits to set aside summary 

orders and that Art. 17 (1) applies. It seems to me that the 

proper criterion must be whether a suit asking for a declaration 

is one of a special character specially provided for by a special 

statute. If it is merely a suit for a declaratory decree, the 
declaration asked for being a right which itself arises from a 

special statute, I do not see why it should not come under 

Art. 17-A of the Court-Fees Act. If, however, it is a special 








1. (1920) 13 L.W. 104. 2. (1929) 57 M.L.J. 510: LL.R. 52 Mad. 972. 
3. (1907) 17 M.L.J. 573: I.L.R. 31 Mad. 89 (F.B.). 
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form of suit involving special procedure and special defences 
such as a suit under S. 112 of the Madras Estates Land Act, 
or if it involves a special mandatory power granted by statute 
as a suit under S. 77 of the Registration Act, or if it involves 
the setting aside of a summary order of a Court as in the case 
of the ordinary claim suits, then obviously it is not a simple 
suit for a declaration with or without consequential relief. But 
in the present case the relief which the plaintiff seeks is in fact 
nothing more than a simple declaration that he is entitled as of 
‘Tight to possession of the whole of this estate and to collect the 
rents thereon. It is true that registration of his capacity as a 
lJand-holder is a thing provided for by a special statute and it 
is true that a bench of this Court has held that technically the 
suit does not fall under S. 42 of the Specific Relief Act so as 
to make it necessary to pray for a consequential relief. At the 
same time I can see nothing in the nature of the suit to give it 
any peculiar character so as to take it out of the general terms 
of Art. 17-A of the Court-Fees Act. I therefore dismiss the 
‘Civil Revision Petition with costs. 
Time for payment is one month. 


B. V. V. : — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Horwit. 


-Mutturi Suryanarayanamurty .. Petitioner* (Petitioner) 
v. 
Karumuri Nagachandramowli .. Respondent (Respondent). 


Civil Procedure Code (V of 1908), O. 44, r. 1I—A pplication to appealin 
‘forma pauperis—Notice ordered without considering merits of appeal— 
” Respondent contending that there were no merits—Judge rescinding prior 
-order—If justifiable—Respondent, if can be heard. f 

Where an appellate Judge received an application to appeal in forma 
_pauperis, and without considering whether or not there was any substance in 
the appeal he issued notice to the respondent, 


Held, that’ though when the question of the merits had been considered 
before issuing notice it may not be open to the Court to reconsider it after 
notice, a Judge is entitled to rescind his order issuing notice if before that he 
had not considered the merits, as it is wrong to admit an appeal and issue 
-notice until the Judge is satisfied that the decree appealed from is contrary to 
-law or is otherwise erroneous or unjust. 


Though the respondent has no right to be heard, there is nothing wrong 
na Judge hearing the respondent’s Counsel on the point. 


— 


*C. R. P. No. 1584 of 1934. 31st July, 1936. 
63 
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Surya- Petition under S. 115 of Act V of 1908 praying the High. 
narayana- Court to revise the order of the District Court of Kistna at 


t 
a Masulipatam dated 19th March, 1934 and made in O. P. No. 
a> 
chanirae 89 of 1933. 
mowi, V. Subramaniam and V. Satyanarayana for Petitioner. 


G. Krishna Arya and N. Jagannadha Rao for Respondent.. 


The Court delivered the following 

Jupement.—The District Judge of Kistna received an. 
application from the petitioner to appeal in forma pauperis. 
Without considering whether or not there was any substance 
in the appeal he issued notice to the respondent to show cause 
why the petitioner should not be permitted to appeal in forma. 
pauperis. The respondent appeared through a pleader and 
contended that there was no substance in the appeal and that it 
should, therefore, be dismissed, whether in fact the petitioner 
was a pauper or not. Apparently the question was then raised 
whether at that stage the Judge could hear the respondent’s 
pleader on this point. The District Judge held that his previous 
order issuing notice to the respondent to show cause why the 
appeal should not be admitted in forma pauperis before he had 
considered the question as to whether there was any substance 
in the appeal was a wrong one. He therefore rescinded it and 
heard the pleaders on the question as to whether there was 
substance in the appeal. Having found that there was not he 
rejected the application. Hence this Revision Petition. 

. The question is whether this procedure of the District 
Judge was justifiable and legal. My attention has been drawn 
to a case reported in Kotta Nagarattamma v. Immadi N agayyal, 
but in that case one judge had already issued a notice under 
O. 44, r. 1, Civil Procedure Code, to the respondent and there 
was no reason to believe that he had not considered whether 
the decree of the lower Court was contrary to law, etc. His 
successor heard the parties or pleaders and found that the 
appeal was one that ought not to be admitted. He therefore 
rejected it. It was held in revision by the High Court that the 
action of the second Judge was wrong, and that it must be 
presumed that the first Judge had already considered the ques-. 
tion and it was not open to his successor to reconsider the 
matter. In an unreported case, L. P. A. No. 20 of 1934, 


1. (1932) 65 M.L.J. 362. : 
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Ramesam, J., held after hearing both sides that there was no 
substance in the appeal, adding that he did not remember 
whether he considered the merits of the appeal or not when the 
petition to appeal was first presented. In the Letters Patent 
appeal it was held by the Chief Justice and King, J., that as 
Ramesam, J., did not remember whether he had considered the 
merits of the appeal or not it must be presumed that he acted 
in conformity with the provisions of O. 44, r. 1, Civil Proce- 

dure Code and issued notice only after he was satisfied that 
` there was some reason to think that the decree was contrary to 
law, etc. The present matter under appeal is not as simple. 
Here it is known definitely that the District Judge did not 
consider the question raised by O. 44, r. 1 and that when he 
realised he had issued a notice to show cause why the petitioner 
should not be allowed to appeal, he rescinded it. I do not see 
that the District Judge acted wrongly in so doing. Clearly an 
appeal should not be admitted until the Judge is satisfied that 
the decree of the Court appealed against is contrary to law or 
is otherwise erroneous or unjust. He was, therefore, justified 
in correcting his error. ; 

It is further argued that the pleader for the respondent 
had no locus standi and should not have been heard. I quite 
agree that the pleader for the respondent had no right to 
be heard; but it does not follow that the Judge was wrong in 
hearing him. Presumably a Judge is always justified in hearing 
the other side in order that he may give an order which is not 
erroneous or unjust. ' 

I, therefore, consider that the action of the District Judge 
was right and accordingly dismiss this petition with costs. 

S. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. JUSTICE VARADACHARIAR AND MR. 
JustTıce MocKeETT. 

Raja K. J. Venkatapathi Nayani 





Varu, Raja of Kangundi .. Appellant* (Defendant) 
v. 
Rani Puttamma Nagith -. Respondent (Plaintiff). 


Hindu Law—Claim for separate maintenance by wife—Wife put away by 
husband—Wife living apart for justifiable reasons—No crueliy—If separate 
maintenance can be granted—Offer in suit to take back wife—To be carefully 
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scrutinised—Clause reserving liberty to apply in execution for change in rate 
of maintenance—Not legal. 

Cruelty and abandonment are not the only grounds on which separate 
maintenance could be allowed toa wife. Separate maintenance can also be 
awarded in a case where the husband for reasons of his own chose to put the 
wife away from him and the wife Jives away from the husband for justifiable 
reasons. It is reasonable to hold that the grounds which would be available 
to a wife to defeat a suit for restitution of conjugal rights would also entitle 
her to live apart from her husband and claim separate maintenance. 


An offer to take back a wife made during a suit has got to be carefully 
scrutinised to see if it isa bona fide offer and not one made for the purpose 
of defeating the claim for maintenance. 

Semble: It will not be strictly in accordance with the provisions of the 
Civil Procedure Code to add a provision in the decree awarding maintenance 
reserving liberty. to the defendant to apply for a revision of the rate of 
maintenance in the execution department itself, in the event of circumstances 
justifying a change of the rate of maintenance. 

Appeal against the decree of the Court of the Subordinate 


Judge of Chittor in O. S. No. 28 of 1930. 


S. Srinivasa Aiyangar and A. S. Natarajan for Appellant. 
A. C. Sampath Aiyangar for Respondent. 
The judgment of the Court was delivered by 


V aradachariar, J—This appeal arises out of a suit for 
maintenance. The defendant is the Zamindar of Kangundi 
and the plaintiff is his third wife (the first and the second 
being dead). 

It is common ground that in or about May, 1929, when 
the plaintiff was pregnant, the defendant took her to Bangalore 
and arranged for her staying in a bungalow there belonging to 
the Kangundi estate. In the course of this suit, the defendant 
tried to make it appear that the plaintiff preferred to stay 
away at Bangalore. We are unable to accept that suggestion. 
The correspondence that has been exhibited in this case and 
particularly the defendant’s reply (Ex. A-1) make it clear that 
it was by reason of the defendant's resolve that the plantiff had 
to stay alone at Bangalore. ; 

What exactly are the circumstances which led the defen- 
dant to come to that resolve is left in some obscurity. It 
appears that some time before taking this lady to Bangalore 
the defendant has for reasons of his own been arranging to 
marry another wife.” In Ex. J it is stated that arrangements 
for that contemplated. marriage had been entered into in 
February, 1929. Whether that alone was the cause for the 
defendant desiring to put the plaintiff aside or whether there 
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was more behind it we are left to infer from a very laconic 
statement in Ex. A-1 read in the light of a plea now put 
forward in the written statement. Ex. A-1 is the reply which 
the defendant sent through his counsel in answer to a notice 
from the plaintiff through her pleader asking for maintenance. 
In paragraph 2 of that letter it is stated: 


“ My client does not want to disclose in this reply the circumstances 
under which he has been obliged to ask his wife to live away from him”. 


In paragraph 3 of the written statement filed in this suit 
the defendant states: 

' “Shortly before the time of departure to Bangalore the defendant 
suddenly and accidentally came by proofs of the want of fidelity on the part 
of the plaintiff. It was thereupon that the defendant resolved in the interests 
of every-body concerned to take her to Bangalore”. 

Whether this was an untrue statement merely made for 
the purpose of this case or whether he had some such lurking 
suspicion and that led to the idea of his arranging for another 
marriage or for other reasons he wanted to take another wife 
and therefore he had to find some excuse for putting away the 
plaintiff seems to us immaterial for the purpose of the decision 
of this case. It is fairly clear from the correspondence that 
when he left the plaintiff at Bangalore in the middle of 1929 
he had no idea of taking her back. On the other hand, he 
candidly states that he made arrangement for her maintenance. 
His learned counsel no doubt now puts it that it was only a 
temporary arrangement and not a permanent arrangement. But 
having regard to the fact that alongside this arrangement he 
was arranging to marry another wife and even his reply 
Ex. A-1 does not suggest that the proposed arrangement was 
temporary, we cannot. agree that the idea at the time was that 
she should be temporarily staying away. 


Reference was made in this connection to a statement by 
the defendant himself in Ex. E, a letter addressed by him to 
the plaintiff’s brother on 17th September, 1929, That letter 
begins by stating that the addressee’s sister (t.e., .the 
plaintiff) wants to live separately at Bangalore. This is 
obviously a false statement. It may be euphemistic because he 
did not want to let the brother know that he had decided that 
the plaintiff should live away from him.. In his deposition 
the, defendant as D. W. 1 admits that the plaintiff never told 
him that she wanted to.live away from him. Mr. Srinivasa 
Aiyangar also relied upon a statement in the plaint that in or 
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about September, 1929, the defendant entered -into mutual 
arrangement with the plaintiff that she should live permanently 
separate in that house at Bangalore and that the defendant 
would attend to all her comforts and needs and maintain her 
and her child suitably to her rank and position in life. This 
certainly does not bear the interpretation that the’ plaintiff 
either desired or was even willing that she should live away 
from her husband. In the context it only means that when 
the husband left her no choice in the matter of where and how 
she was to live, she thought it -best that there should be an 
arrangement about her maintenance. Ex. A-1 fully supports 
this interpretation. 


It is in circumstances above set out that in October, 1929, 
the defendant sent to the plaintiff a sum of Rs. 250 by money 
order. It is admitted that the plaintiff declined to accept it 
and returned it. It is now suggested on her behalf that she 
did so because she considered the amount inadequate, but there 
is nothing on record to show that that was given as the reason. 
This apparently irritated the defendant with the result that 
the subsequent correspondence shows even more unfriendli- 
ness on his part towards the plaintiff. The marriage which 
he had proposed to contract with another lady for some 
reason fell through and it is obvious that that must have added 
to his worries. But itis clear even from the notices that 
passed between the parties that at the time of his reply notice 
the defendant had no idea of offering to take the plaintiff 
back or resist her right to maintenance on the basis that she 
had no right to live separately. The only dispute between the 
parties at that time related to the amount that should be paid 
to the plaintiff for the purpose of her maintenance. 


When this suit was instituted, it unfortunately happened 
that allegations of cruelty ranging over some years prior to the 
trip to Bangalore were made in the plaint and naturally they 
were denied in the written statement. If we had to decide the 


‘case only on the ground of cruelty, we should have had great 


hesitation in finding that such cruelty has been proved. Though 
we are substantially confirming the decree of the lower Court, 
we do not wish to be understood as concurring in all the 
observations of the learned Subordinate Judge or even in the 
general tenor of his reasoning. We prefer to base our 
conclusion on the ground that this is not a case in which the 
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wife left her husband but one in which for reasons of his own 
the husband chose to put the wife away from him. The covert 
suggestion in his reply notice and his more open allegation in 
the written statement as to the circumstances under which or 
reasons for which he so resolved have only added insilt to 
injury. In these circumstances we would treat the case as 
one of abandonment of the wife by the husband. 

The cases to which our attention has been drawn do not 
suggest that cruelty and abandonment are the only grounds on 
which separate maintenance could be allowed to a wife. These 
two grounds are no doubt enumerated but it is also recognised 
that wherever the wife lives away from the husband for 
justifiable reasons she is entitled to separate maintenance. In 
the circumstances we have set out above there can be little 
doubt that the plaintiff was obliged to live away from her 
husband and justifiably did so. It has not been suggested 
that she has done so for any improper purpose. 


During the pendency of the suit however an offer was 
made on behalf of the defendant that-he is willing to take the 
plaintiff back and it is argued that on that ground her right to 
maintenance should be negatived. Decided cases have recog- 
nised that an offer of this kind has gotto be carefully scrutinised 
with a view to determine whether it was a bona fide offer. The 
circumstances we have already adverted to and the allegation 
in the written statement about defendant’s suspicion as to the 
plaintiff's fidelity make it difficult for us to believe that it is a 
bona fide offer. As we have said before no such offer was made 
even in Ex. A-1 and in fact at no time before the written 
statement was filed. This clearly suggests that the offer is now 
made only for the purpose of defeating this claim for mainten- 
ance. After the contemplated marriage fell through, it is admitt- 
ed that the defendant has married two other wives. In these 
circumstances we are not prepared to take the defendant’s 
offer seriously nor treat it as a reason for denying separate 
maintenance to the wife. 


As the determination of a question of this kind largely 
depends upon the facts and circumstances of the case, we do not 


think it necessary to advert at length to the cases cited before | 


us. On behalf of the appellant Mr. Srinivasa Iyengar relied 
upon the judgment of the Privy Council in Bommadevara 
Naganna Nayudu Bahadur v. Bommadevara Rajya Lakshmidevi 
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Ammal, but their Lordships proceeded in that case on the 
footing that it was the wife that voluntarily left the husband’s 
house and if anything it was the husband who had very 
legitimate grounds to complain of her conduct. They found 
that for more than twenty years she never wished to go back 
to the husband’s house. On the other hand she brought forward 
a false story that she was attempted to be poisoned by the 
husband. The circumstances of the present case are not by any 
means analogous. The other case referred to by Mr. Srinivasa 
Iyengar, viz., Krishna Aiyar v. Balammalz2, is no doubt authority 
for.the proposition that an agreement between a husband and 
wife to live separate must be regarded as opposed to public 
policy and not enforced. Such is not the purpose of the present 
suit. The circumstances under which the plaintiff was made to. 
live at Bangalore and the defendant agreed to maintain her are 
relied on only to support the plea of abandonment and to 
answer the defendant’s present offer to take her back. 

Our attention was drawn to the observations in Mayne’s 
Hindu Law, and to certain observations in Vamunabai and 
Narayan Jaganath Bhide v. Narayan Moreshvar Pendses 
with reference to the nature of the cruelty that must be proved. 
These observations have formed the subject of comment in 
later cases but, as we have already said, we are not basing our 
decision on cruelty, it is unnecessary to say more about that 
point. We may however refer to the observations of 
Venkatasubba Rao, J., in Sheenappaya v. Rajammas that 
it is reasonable to hold that the grounds which would be 
available to a wife to defeat a suit for restitution of conjugal 
rights would also entitle her to live apart from her husband 
and claim separate maintenance. If we’ may regard the 
defendant’s present offer to take her back as analogous to the 
institution of a suit for conjugal rights, there are several 
authorities which will justify the Court in refusing the relief by 
way of restitution of conjugal rights to a person in the position 
of the defendant even though cruelty may not be proved. 
(See Musammat Magqboolan v. Ramzan', Husaini Begam 
v. Muhammad Rustam Ali Khané, Kondal Rayal Reddiar 


1. (1928) 55 M.L.J. 242 at 247 (P.C.). 
2. (1910) I.L.R. 34 Mad. 398. 3. (1876) LL.R. 1 Bom. 164. 
4. (1922) 43 M.L.J. 174: LL.R. 45 Mad. 812. 
5. (1927) I.L.R. 2 Luck. 482. 
6. (1906) I.L.R. 29 All. 222. 
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v. Ranganayaki Ammall, Bai Jivi v. Narsingh Lalbhai2 and 
Ude Singh v. Mst. Daulat Kaur3. We accordingly see no 
reason to interfere with the decision of the lower Court that 
the plaintiff is entitled to claim separate maintenance. 


Coming next to the question of the rate of maintenance, 
we cannot help thinking that the rates awarded by the lower 
Court are excessive and unduly onerous to the defendant. 

: X * xX x 

[Their Lordships discuss the evidence and hold that they] 
think that the proper direction will be that from 1st June, 1930, 
to the date of the lower Court’s decree, the plaintiff should get 
maintenance for herself and her daughter together at the rate 
of Rs. 250 per mensem and that from the date of the lower 
Court’s decree, the maintehance should be at Rs. 350 per 
mensem. But we do not think that on this ground we should 
interfere with the award of costs in the lower Court. So far 
as this appeal is concerned, as the principal ground of appeal 
has substantially failed, the appellant will pay the respondent’s 
costs. 

The memorandum of objections is dismissed. 


Mr. Srinivasa Iyengar invited us to add a provision in the 
decree reserving liberty to the appellant to apply for a revision 
of the rate of maintenance in the execution department itself, 
in the event of circumstances justifying a change of the rate 
of maintenance. Some Bombay cases were relied on as justi- 
fying such a direction; we are by no means sure that this will 
be strictly in accordance with the provisions of the Civil 
Procedure Code. But even apart from that consideration, we 
do not think it expedient to insert any such provision in the 
decree, because it will merely be a standing invitation to the 
parties to avail themselves of that liberty. If really either 
party thinks that there has been such a change of circumstances 
as to justify a revision of the rate of maintenance, the remedy 
by way of suit will always be available. 


S. V. V. — Decree modified. 





1. (1923) 45 M.L.J. 186: LL.R. 46 Mad. 791. 
2. (1926) I.L.R. 51 Bom. 329. 3. (1934) I.L.R. 16 Lah. 892. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice VENKATASUBBA Rao anD MR. 
Justice CORNISH. 
Chinnammal .. Appellant* (Plaintiff- 
Petitioner) 
v. i 
Chidambara Kothanar (since alleg- 
ed to have become insane and 
caused to be represented by G. 
Raghava Kothanar as his guardian 
ad litem—Vide Order dated Ist 
October, 1935, on C. M. P. No. 
2313 of 1935) .. Respondent (Respondent- 
Defendant). 
Civil Procedure Code (V of 1908), O. 21, r. 19--Decree directing deposit 


-of amount by plaintiff and execution of document of conveyance to defendant 


—Also costs by way of restitution allowed to plaintiff—Deposit by plaintiff of 
amount minus costs by way of restitution and interest on them—Whether 
allowable under the Code—Equitable right of set-off—Petition whether would 
lie under Code. 

Where the terms of a decree provided that on the plaintiff depositing in 
Court Rs. 500 within a time mentioned therein, the defendant was to execute 
and get registered a deed of conveyance in plaintiff’s favour and it further 
provided that the defendant was to pay the plaintiff a certain amount by way 
of costs and the plaintiff deposited into Court within the time limited 
Rs. 157-15-0, that is to say, Rs. 500 Jess (1) the costs awarded to plaintiff by 
the decree, (2) a further sum representing certain other costs which she was 
entitled to recover by way of restitution under S. 144, Civil Procedure Code, 
and (3) the interest on certain items of costs, on the contention by the 
defendant that there was a duty cast by the decree on the plaintiff to deposit 
the full amount Rs. 500 and that in default of it the plaintiff was not entitled 
to the reconveyance, 

Held, that the decree was one directing specific performance. First as to 
the costs expressly payable to the appellant under the decree, the matter 
would stand thus: The plaintiff could have brought into Court the full 
amount of Rs. 500 and simultaneously attached a portion of that sum for 
realising the costs due to herself. That would be a needless and idle 
formality to observe. Secondly in regard to costs due to the plaintiff by way 
of restitution, the right to’recover those costs also accrued to her in virtue 
of the same decree. In short the clauses were in the nature of cross-demands 
arising out of the same transaction and the doctrine of equitable set-off 
allowed by Courts of Equity would hold good. 


As regards interest, the expression ‘full costs’ includes: the interest that 
has been already awarded to the plaintiff by the lower Court. An applica- 
tion under S. 144, Civil Procedure Code, would have granted to the plaintiff 
interest at the rate of 6 per cent. on the costs due by way of restitution. 


— eT oo 9990s 


*A. A. A. O. No. 134 of 1929. . f A 12th March, 1936. 
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There is a strong body of authority in favour of the view that the kind 
of right which the plaintiff claims, exists apart from the provisions of the 
Code such as O. 21, r. 19. 


Ishri v. Gopal Saran, (1884) I.L.R. 6 All. 351; Ram Lagan Pande v. 
Muhammad Ishaq Khan, (1919) I.L.R. 42 All. 181; Hemendra Nath v. Tulshi 
Singh, A.I.R: 1930 All. 413; Brijnath Dass v. Juggernath Dass, (1879) I.L.R. 
4 Cal. 742 and Krishnachandra v. P. Dhanabhandar Co., (1934) I.L.R. 62 Cal. 
298, applied. 

Appeal against the decree of the District Court of 
Trichinopoly in Appeal No. 205 of 1928 preferred against the 
Order of the Court of the District Munsif of Trichinopoly 
dated 1st March, 1928 and made in Execution Petition No. 182 
of 1928 in Original Suit No. 124 of 1918. 


K. G. Srinivasa Aiyar for Appellant. 
M. S. Vaidyanatha Aiyar for Respondent. 
The judgment of the Court was delivered by 


Venkatasubba Rao, J.—This case has had a long history. 
It was commenced in 1918 and what we hope is the final order, 
we are now pronouncing in 1936. 


Before dealing with the appeal we must advert to a certain 
matter that has happened. The appellant filed an affidavit and 
persuaded the office to treat the respondent as a lunatic with- 
out notice to his counsel on the record. Some person was 
appointed as his guardian ad litem, whose name was entered in 
the cause-list in the place of the respondent’s counsel. The 
respondent was not a lunatic so found by inquisition and the 
procedure adopted, we need hardly point out, is extremely 
irregular. At the request of Mr. Vaidyanatha Aiyar, the 
Tespondent’s counsel, we directed that his name should appear 
in this day’s list and whether the respondent is a lunatic or 
not, he has now had the benefit of being represented by his 
counsel on the record. His guardian ad litem, we may observe, 
did neither appear in Court, nor was he represented. 


The question argued in the appeal is whether the plaintiff 
can be deemed to have carried out the direction in the decree 
in question in regard to the deposit of money into Court. That 
decree was passed by the High Court on 17th January, 1928; 
and it provided that on the plaintiff depositing into Court 
Rs. 500 within the time mentioned there, the defendant was to 
execute, and get registered, a deed of conveyance in her (the 
plaintiff’s) favour; the decree. further provided that the 
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‘defendant was to pay the plaintiff a certain amount by way of 


costs. 


The plaintiff deposited into Court within the time limited 
Rs. 157-15-0, that is to say, Rs. 500 less (i) the costs awarded 
to her by the decree, (ii) a further'sum representing certain 
other costs which she was entitled to recover by way of 
restitution under S. 144, Civil Procedure Code, and (iii) the 


‘interest on certain items of costs. 


It is contended for the defendant-respondent that there 
was a duty cast by the decree upon the plaintiff, to deposit the 
full amount of Rs. 500 and that she, having committed default, 
was not entitled to the reconveyance. Mr. Vaidyanatha Aiyar 
has strongly urged that O. 21, r. 19, Civil Procedure Code, is 
inapplicable and that therefore the plaintiff was not entitled 
to deduct from the purchase money the costs awarded to her. 
The decree as worded gives the plaintiff the right to demand 
that the property shall be conveyed to her on her depositing 
the purchase money, but it does not confer upon the defendant 
a corresponding right, that is, he cannot on tendering the 
conveyance, claim the purchase-money from the plaintiff. It 
may therefore be argued, that as under the decree by its own 
force, the defendant is not entitled to recover a sum of money, 
O. 21, r. 19, which refers to two parties “entitled to recover 
sums of money from each other”, is inapplicable. Whether 
independent of the decree the defendant can on tendering a 
proper conveyance demand the purchase-money, is a question 
which it is unnecessary for the present purpose to decide. 
Assuming however that O. 21, r. 19 is inapplicable, the 
question arises, did the plaintiff, in availing herself of the set- 
off and deducting the costs, exceed her right under the general 
law? There is a strong body of authority in favour of the 
view that the kind of right which the plaintiff claims, exists 
apart from the provisions of the Code. The point has been 
very fully considered by a Bench of the Allahabad High Court 
consisting of Straight, O. C. J., and Mahmood, J., in Ishri 
v. Gopal Saran, the decree there was made in a pre-emption 
suit and very closely resembles the decree in question. There 
also it was provided that the plaintiff was to obtain possession 
on payment of the purchase-money and that he was to get a 





1. (1884) I.L.R. 6 All. 351.. 
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sum by way of costs. The plaintiff deposited the purchase- 
money with the exception of a sum less than the amount of 
costs awarded to him and it was held that the principle under- 
lying Ss. 221 and 247 of the Code of 1882 (corresponding to 
O. 20, r. 6 and O. 21, r. 19 of the present Code) applied and 
that the plaintiff was entitled to deduct the costs, Mahmood, 
J., points out very forcibly that when under the same decree 
both the plaintiff’s right and the defendant’s liability are 
declared, it would be idle to drive the former to a separate 
proceeding to recover the costs. Referring to the argument 
advanced in that case on behalf of the defendant, the learned 
Judge makes the following trenchant observations: 

“ The argument, though plausible, has no force. It seems to aim at giving 
to mere formality the significance of a substantive effect. For it seems to us 
to involve a very untenable proposition, that for a pre-emptor-decree-holder 
the only way to enforce his decree is to come into Court with the full pur- 
chase-money in the one hand, offering itto the judgment-debtors, and to 
stretch out the other hand asking them to give him the costs which the very 
decree, under which he is depositing the purchase-money, awards him. 
The argument also involves the contingency that a pre-emptor should pay up 
the purchase-money to the judgment-debtors in ready cash, and may have to 
wait possibly for years before recovering from them the costs awarded to 
him by the Court, and it is conceivable that he may never be able to recover 
them at all. We cannot regard such results as consonant with the principles 
of justice, equity, and good conscience, which we are bound to administer in 
such cases ; and holding these views, we cannot adopt the reasoning upon 
which the judgment of the lower appellate Court proceeds, nor the argument 
urged before us in support of that judgment by the learned pleader for the 
respondents. The effect of our views is to apply, by analogy of Ss. 221 and 
247, the doctrine of set-off to the case before us—a course which is conso- 
nant in principle with that followed by Jackson, J., in the case of Jugo 
Mohun Bukshee v. Soorendronath Roy Chowdry" long before the Legislature 
formulated the rules contained in the two sections just referred to.” 

To the same effect are the cases in Ram Lagan Pande v. 
Muhammad Ishaq Khan? and Umrao Singh v. Kanwal8 which 
also deal with pre-emption decrees. 


The decree with which we are concerned is one directing 
specific performance, but in ‘principle, for the present 
purpose, there can be no difference between such a decree 
and a decree'in a pre-emption suit. In Hemendra Nath v. 
Tulshi Singh4 ‘the principle was extended to a decree for 
‘possession. In that case, the plaintiff was under the decree to 
get possession on depositing a particular sum and it was held 
a a es 


1. (1870) 13 W.R. 106. 2. (1919) I.L.R. 42 All. 181. 
3. (1932) 141 I. C. 15. 4. A.LR. 1930 All. 413. 
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that he was entitled to set off the costs against the amount he 
was directed to deposit. In Brijnath Dass v. Juggernath Dass 
the right to set off the costs due to the plaintiff against the 
amount due by him, was recognised in a redemption suit. In 
that case it was held that the plaintiff was entitled to redemp- 
tion on paying the amount directed less the costs awarded to 
him. The same principle was extended even further by a 
Bench of the Calcutta High Court in Krishnachandra v. P. 
Dhanabhandar Co.2 The facts were, that the Subordinate 
Judge’s order under which the appellant had paid certain costs 
to the opposite party was subsequently reversed. Under a 
later order of the Judicial Committee in the same suit, an 
amount representing costs was payable by him (the appellant) 
to his opponent. When that order was sought to be executed, 
he claimed to deduct from the sum due, the amount payable to 
himself. It was held that, independent of O. 21, r. 19, on 
general principles and in the exercise of the Court’s inherent 
power, it could give effect to such a claim. 


These cases in our opinion proceed on a correct principle 
and we are prepared to follow them.. First, as to the costs 
expressly payable to the appellant under the decree, the matter 
stands thus: she could have brought into Court the full amount 
of Rs. 500 and simultaneously attached a portion of that sum 
for realising the costs due to herself. That would be a need- 
less and idle formality to observe. Secondly, in regard to the 
costs due to her by way of restitution, the right to recover. 
those costs also accrued to her in virtue of the same decree of 
the High Court. In short, the claims are in the nature of 
cross-demands arising out of the same transaction and the 
doctrine of equitable set-off allowed by Courts of Equity holds 
good. g 


Mr. Vaidyanatha Aiyar next contends that under the 
High Court’s decree the plaintiff was not justified in deducting 
interest on the costs incurred in the first Court. We think the 
expression “ full costs ” in the circumstances, includes the 
interest that had already been awarded to her by the lower 
Court. As regards the interest deducted on the costs due by 
way of restitution, we see no reason to think that the plaintiff 
acted wrongly. She calculated interest at 6 per cent. and had 





1. (1879) LL.R. 4 Cal. 742. 2. (1934) I.L.R. 62 Cal. 298. - 
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an application been made under S. 144, Civil Procedure Code, 
interest at that rate would have been granted to her. 

In the result, we hold that the plaintiff has deposited 
the proper amount intọ Court. The appeal is allowed; the 
lower Court’s order is reversed and the order of the Court of 
First Instance is restored. The defendant shall pay the 
plaintitf’s costs in the two Courts below; in this Court we make 
no order as to costs. 


K. C. e Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusticE MADHAVAN NAIR AND JUSTICE 
STODART. 
Chinnathayee alias Kondammal .. Appellant* (Plaintiff) 
v. 
Lakshmi Achi (deceased) and 
others .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), S. 47 and O. 21, r. 92 (3)—Party to 
mortgage decrees—Confirmation of sale of mortgaged properties in execution 
proceedings—Subsequent suit by him claiming paramount title adverse to both 
mortgagor and mortgagee—Whether suit maintainable. 

Where the plaintiff’s husband was party to two effective mortgage 
decrees in two suits and during the final decree proceedings the plaintiff. was 
brought on record as her husband’s legal representative and she was also a 
party throughout the execution proceedings when the property involved was 
sold and the sale was confirmed, and the plaintiff brought a subsequent suit 
for a declaration of her paramount title to the suit property as against both 
mortgagor and mortgagee, 

Held, that the suit was not maintainable as she ought to have raised the 
question of paramount title in execution proceedings or tried to get the sale 
set aside under O. 21, r. 92 (3) neither of which was done. 

Govindarajulu Naidu v. Chinnathambit Padayachi, (1927) 111 I.C. 147; 
Krishnappa Mudaly v. Periaswamy Mudaly, (1916) 32 M.L.J. 532: 1.L.R. 


40 Mad. 964 and Nand Kishore v. Sultan Singh, (1925) I. L.R. 7 Lah. 1, . 


followed. : 

Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in O. S. No. 4 of 1928. 

K.V. Krishnaswamy Aiyar for Appellant. 

A. C. Sampath Aiyangar and T. R. Srinivasa Aiyar for 
Respondents. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—The plaintiff is the appellant. 
This appeal arises out of a suit instituted by the plaintiff 
for a declaration that the decrees in O. S. Nos. 16 of 1922 


* Appeal No. 4 of 1931. 9th January, 1936. 
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and 11 of 1924 on the file of the Subordinate Judge’s 
Court of Dindigul obtained by defendants 1 to 3 and the 
subsequent execution proceedings are not binding on her and 
on the suit property. The facts are briefly these: The suit 
property along with other properties had been mortgaged on 
5th March, 1914, by the son of the original owner and on that 
mortgage the present defendants 1 and 2 instituted a suit 
against the mortgagor, first defendant in that suit. The present 
plaintiff's husband was defendant No. 9 in the suit. He was 
impleaded as a party as he was a subsequent purchaser of a 
portion of the hypotheca included in that suit. Item 10 in the 
schedule to the plaint is the present plaint item. A preliminary 
decree was passed in that suit and subsequent to that decree the 
plaintiff’s husband died and the present plaintiff was brought 
on record as his legal representative and was impleaded as the 
sixteenth defendant. The final decree that was passed directed 
the sale of the properties as directed by the preliminary decree. 
O. S. No. 11 of 1924 was instituted by the third defendant on 
another mortgage dated 25th March,- 1914, executed by the 
son of the original owner hypothecating the plaint item along 
with other items. In that suit the plaintiff’s husband was 
eleventh defendant and he was impleaded as a subsequent 
encumbrancer of the hypotheca. The present plaint item was 
item 7 in that suit. A final decree was passed in the suit and 
execution proceedings were taken by the decree-holder, the 
present third defendant. The proceedings went up to the stage 
of sale but were stopped as the property was already sold in 
execution of the decree in O. S. No. 16 of 1922. 


It will thus be seen that in both the suits effective mort- 
gage decrees were passed, that plaintiff’s husband was a party 
to the decrees, and during the final decree proceedings the 
plaintiff was brought on record as her husband’s legal repre- 
sentative and she was also a party throughout the execution 
proceedings, when the property involved was sold and the sale 
was confirmed. In the present suit the plaintiff claims a 
paramount title to the suit property as against both the 
mortgagor and the mortgagee. 


The contention of the respondents is that the suit is barred 
under S. 47, Civil Procedure Code, and that the plaintiff having 
failed to put forward her claim of paramount title in course 
of the execution proceedings she is precluded from raising 
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the contention in the present suit. Various other questions of 
law were also raised. All these questions have been carefully 
considered by the lower Court. It came to the conclusion 
that the suit is not maintainable. In paragraph 15 of the 
judgment the learned Judge summarises the conclusions arrived 
at by him on an examination of the case-law. Therein he 
points out that though the plaintiff’s right to set up the 
paramount title to the plaint property may not be barred by 
res judicata by reason of the previous decisions, still inas- 
much as she was a party to the final decree and as the property 
in question was ordered to be sold and as the property was 
also actually sold in execution of the decree and the sale was 
confirmed and as she did not within the prescribed time take 
the necessary proceedings to set aside the sale, she is no longer 
entitled to institute a fresh suit to agitate her claim of 
paramount title. 


In appeal it is argued that the question of paramount title 
cannot be raised in course of execution under S. 47, Civil 
Procedure Code, as it will be questioning the decree which 
directs the sale of the property. Whether the question of 
paramount title can be raised or not in execution under S. 47, 
Civil Procedure Code, arose for a decision in a case in this 
Court reported in Govindarajulu Naidu v. Chinnathambi 
Padayachil, In that case defendants 2 to 4 were lessees of the 
mortgagor and were impleaded as defendants along with the 
mortgagor in a suit upon the mortgage and they claimed title 
paramount both as against the mortgagor and the mortgagee. 
Their title was not decided in the suit. In execution of the 
decree they were dispossessed and they put in an application 
under O, 21, r. 100 to recover possession which they would 
be entitled to do if they were not parties to the suit. The 
question arose whether the order of the lower Court was 
appealable. If the order was one which fell within the purview 
of O. 21, r. 100 no appeal would lie, but if it fell within 
S. 47, Civil Procedure Code, the order would be appealable. 
The learned Judges Ramesam and Jackson, JJ., held that the 
claim of defendants 2 to 4 could be agitated under S. 47, 
Civil Procedure Code, and should have been decided under 
that section and therefore the order was appealable and the 
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learned Judges set aside the decision of the lower Court. This 
decision supports the view that the question of paramount title 
could be raised, under S. 47, Civil Procedure Code, and if it 
could be so raised, certainly the subsequent suit raising the same 
question would be barred. Krishnappa Mudaly v. Periaswamy 
Mudaly1 also supports the view that the question of paramount 
title could be raised under S. 47, Civil Procedure Code. In 
that case the parties were exonerated and so it was held that 
the proceedings to recover possession by them in execution 
would fall under O. 21, r. 100 and not under S. 47, Civil 
Procedure Code, suggesting that if they were not so exonerated 
the proper procedure would be to take proceedings under 
S. 47, Civil Procedure Code, in which case a subsequent suit 
for the same relief would be barred. A case exactly like the 
present is reported in Nand Kishore v. Sultan Singh?. The 
learned Judges there held that a subsequent suit to set aside a 
previous decree by a party claiming paramount title, that party 
having been a party in a previous suit and execution proceedings, 
is not maintainable having regard to O. 21, r. 92 (3). That 
decision is directly in point and as we have pointed out the two 
decisions already referred to also support the same view. 
Following those decisions we hold that the appellant’s suit is 
not maintainable as she could have raised the question of 
paramount title in execution proceedings or tried to get the 
sale set aside under O. 21, r. 92 (3) neither of which things 
was done by her. 

No other questions were argued. The appeal is dismissed 
with costs. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
Chattoth Govindan .. Appellant* (Plaintiff) 
v. 

Kunnoth Kunnappu and others .. Respondents (Defendants). 


Malabar Law—Karnavan of tarwad—Raising money on mortgage jointly 
with a junior member solely for such member's purposes—Junior member 
agreeing to discharge the mortgage within a time—Clause releasing all his 
interest in property on defaulé—If valid—Junior member discharging mort- 














—— 


1. (1916) 32 M.L.J. 532: I.L.R. 40 Mad. 964. 
2. (1925) ILL.R. 7 Lah. 1. 


_*S, A. No. 1964 of 1931. Ist April, 1936, 
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gage after period—If can claim back possession—-Liability of tarwad to pay 
that amount. 


Though the karnavan of a Malabar tarwad may be the person entitled to 
deal with the properties of the tarwad, the junior members have also an in- 
terest in the properties by way of a right to be maintained out of their income 
as an incident of co-proprietorship in the property of the tarwad. It has been 
held to be an assignable and transferable interest and can therefore also be 
relinquished for consideration in favour of a member of the tarwad. 


On 1st August, 1923, K the karnavan along with his brother G (plaintiff) 
raised money on the mortgage of the plaint house for the sole purposes of 
and at the instance of G. By a document of even date, G undertook to 
himself discharge the mortgage within 2 years and further added that if he 
so failed to discharge, he should lose all his interest in the property and K 
should become the absolute owner thereof free from all claims by G. G 
defaulted so to pay and K treating the property as his own bequeathed it to 


his wife and children. K died in 1926. In 1927, G discharged the mortgage ` 


and claimed possession of the properties from the legatees. G had now 
become the karnavan. 


Held, that the arrangement was entered into for consideration and was 
a valid family arrangement between the brothers. K had acted on foot of it 
and dealt with the property as his own after the two years expired. It was 
not now open to G to resile from that arrangement. 


But keld further that inasmuch as G had paid off the mortgage which 
K was under an obligation tc discharge in consideration of his taking the 
property free from the claims of G, it would not be open to K or bis 
representatives to retain the property without paying the said amount. 


Appeal against the decree of the District Court of North 
Malabar in A. S. No. 581 of 1929 preferred against the decree 
of the Court of the Principal District Munsiff of Tellicherry 
in O. S. No. 563 of 1928. 


M. C. Sridharan for Appellant. 
D. A. Krishnawariar for Respondents. 
The Court delivered the following 


JupcMENT.—This is a suit by the plaintiff to recover 
possession of a house from the defendants. The plaintiff and 
his deceased brother one Kanari were members of a tarwad, 
and in 1923 the said Kanari was the karnavan of the tarwad. 
At the instance of the plaintiff a sum of Rs. 100 was borrowed 
on the security of a mortgage of the suit house by both Kanari 
and the plaintiff by a deed of mortgage dated Ist August, 
1923 (Ex. A). The said sum of Rs. 100 was borrowed 
solely for the purpose of the plaintiff. On the said date an 
atrangement appears to have been come to between both the 
brothers which was embodied in a document Ex. I bearing the 
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said date. It is styled a settlement deed. In and by the said 
deed the plaintiff agreed to forego all his interest in the said 
property in favour of his brother Kanari in case he failed to 
discharge the said mortgage-debt within a period of two years 
from the said date. The deed also provides that at the end 
of the said two years the said Kanari will hold the property 
absolutely free from all claims by the plaintiff, and the said 
Kanari was at liberty to enjoy the property according to his 
own wishes. Within the said period of two years the plaintiff 
did not discharge the said debt. After the expiry of the period 
of two years the said Kanari executed a mortgage Ex. VIII 


dated 8th March, 1926, wherein he recited that there was a 


subsisting debt under the mortgage Ex. A which had to be 
discharged by him. Subsequently he died on 19th November, 
1926, leaving him surviving the defendants, his wife and 
children, having made his last will and testament Ex. II dated 
15th November, 1926, in and by which he bequeathed the said 
house to the defendants. On the 5th January, 1927, the 
plaintiff discharged the said mortgage and now sues for posses- 
sion. The defence was that the plaintiff having relinquished 
all his interest in the property under Ex. I is not entitled to 
maintain this suit. The learned District Munsif negatived the 
defence and gave adecree in favour of the plaintiff. The 
learned District Judge reversed this decision holding that Ex. I 
was a valid and operative document. 


It is contended by Mr. Sridharan that under Ex. I there 
could not be a valid release of the interests of the plaintiff in 
the suit house, and that the condition that the plaintiff should 
lose all his interests in the property must be held to be a penal 
clause and should not be given effect to, and in any event he 
could not be held to have relinquished his interest to succeed 
to the property as karnavan of the tarwad. Both the brothers 
were interested in the property though it vested in the plaintiff’ s 
brother Kanari; as the karnavan of the tarwad he was the 
person entitled to deal with the property. But the plaintiff 
had an interest therein in that he was entitled to be maintained 
out of the income of the said tarwad property. The right of 
a junior member to maintenance from the income of the pro- 
perties of the tarwad is an incident of co-proprietorship in the 
property of the tarwad. It has been held to be an assignable 
and transferable interest. Therefore it seems to me that such 


oe. 
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interest can be relinquished. In this case the relinquishment 
was for consideration. A sum of Rs. 100 was borrowed for 
the benefit of the plaintiff and not’ for the benefit of the 
tarwad. In consideration of his brother having mortgaged the 
tarwad property and provided him with the said sum of money 
the arrangement under Ex. I was entered into by him. It 
would be a valid family arrangement binding between both. 
The relinquishment was only in favour of a member of the 
family. Therefore after the expiry of the said period of two 
years the property was taken by Kanari free from all claims 
by the plaintiff, and the plaintiff has no right to sue for 
recovery of possession thereof. Further on the strength of 
the said document Kanari executed a mortgage of the said 
property and bequeathed the same to his wife and children. It 
was found by the learned District Judge that even at the time 
of the mortgage both the brothers were living together and 
Kanari seems to have acted on the basis that the property 
became his after the end of two years; and it would not be 
open to the plaintiff to resile from the arrangement entered 
into under Ex. I. The learned District Judge is, however, not 
correct in refusing the plaintiff the relief in respect of the 
amount which he paid in discharge of the mortgage, Ex. A. 
Both the Courts have concurrently found that the plaintiff 
paid Rs. 120 (Rs. 100 towards principal and Rs. 20 towards 
interest) in discharge of the mortgage. Under Ex. I Kanari 
was under an obligation to discharge the said mortgage in 
consideration of his taking the property free from the claims 
of the plaintiff. It would not be open to Kanari and therefore 
to the defendants to retain the property without paying the 
said amount. The plaintiff is therefore entitled to the said 
sum of Rs. 120 paid by him. I therefore direct the defendants 
to pay Rs. 120 to the plaintiff with interest on the said sum of 
Rs. 100 at 10 per cent. per annum from 5th January, 1927 up to 
the date of payment. I therefore modify the decree of the 
lower Court by directing that the defendants do pay the said 
sum of Rs. 120 with interest as aforesaid within six months 
from this date, and that in default thereof the plaintiff do 
recover possession of the property from the defendants. I 
direct each party to bear his or their own costs of this appeal. 
Leave to appeal refused. 

This case having been set down for “To be spoken to ” 
on Ist April, 1936, the Court made the following :— 
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OrpEr.—With regard to the amount directed to be paid by 
the respondents to the appellant, the respondents are at liberty 
to set off Rs. 82-5-6 (being the balance of the costs of the two 
lower Courts payable to them by the appellant after giving 
credit for Rs. 25 due to the appellant for costs in C. M. P. 
No. 876 of 1933 on the file of the High Court), and the 
balance alone need be deposited by the respondents. 

S. V. V. — Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


Yadavalli Suryanarayana ..  Appellant* (Petitioner) 
v. 
Challa Viswanatham and another .. Respondents (Respon- 
dents). 


Hindu Law—Joint family—Debts incurred by the elder member 
(manager)—His brother subsequent to incurring of debts taken in adoption 
by another family and properties gifted to him—Creditor of the family atiach- 
ing property in the hands of the brother to whom they were gifted—Property 
liable to attachment. 

Where joint family properties belonging to two brothers were attached 
in execution by a creditor and the contention raised by one of them was that 
subsequent to the date of the debt, he, in consequence of his own adoption to 
another family, ceased to be a member of the family whose manager incurred 
the debts and also due to a gift of the properties in his possession by his 
brother and manager, they were not liable to be proceeded against, 

Held, that so long as the property remained in the hands of members of 
the family who were admittedly liable for the debt to the extent of joint 
family property in their hands by gift or otherwise, the property could not 
escape liability till the obligation was discharged. 

Subramania Aiyar v. Sabapathi Aityar, (1927) 54 M.L.J. 726: L.L.R.51 
Mad. 361 at 416 (F.B.) and Peda Venkanna v. Sreenivasa Deekshatulu, (1917) 
33 M.L.J. 519: L.L.R. 41 Mad. 136, relied on. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Bezwada in A. S. No. 152 of 1932 and 
dated 27th June, 1933 preferred against the order of the Court 
of the District Munsiff of Bezwada dated 27th August, 1932 


and made in E. A. No. 795 of 1932 in O. S. No. 150 of 1928. 
V. Govindarajachari for Appellant. 
. V. Subramaniam for Respondents. 
The Court delivered the following . 
_Jupement.—This Civil Miscellaneous Second Appea 
arises out of an objection raised by the appellant to the attach- 
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ment of certain property in his possession in execution of the 
decree obtained by the plaintiff (first respondent) against the 
appellant and another in O. S. No. 150 of 1928 on the file of 
the District Munsiff’s Court, Bezwada. The appellant and one 
Yadavalli Venkata Narasayya were brothers and members of 
an undivided Hindu family. On a debt contracted by the 


said Venkata Narasayya as the eldest and managing member of ' 


that family on a pronote, the plaintiff instituted the said suit 
impleading both the brothers. In the said suit the appellant 
filed a written statement alleging that he went out of the 
family having been adopted by his paternal uncle, that by 
virtue of the said adoption he ceased to be a member of the 
joint family and therefore was not liable to the suit debt. One 
of the issues raised in the said case was: “whether the 
2nd defendant (appellant in the appeal) is not liable?” 
The appellant absented himself at the trial and an ex parte 
decree was passed against both the brothers and so far as the 
appellant was concerned to the extent of the joint family pro- 
perty in his hands. In execution of the said decree the 
property in dispute was attached and the appellant preferred a 
claim alleging that the said property was gifted in his favour 
by his brother, the said Venkata Narasayya, by a deed of gift 
dated 12th January, 1926. The gift deed recites that the 
appellant was adopted by his paternal uncle but as the adoptive 
father had not sufficient property, in pursuance of a direction 
given and a request made by the father of both the brothers 
the said Venkata Narasayya was making a gift in favour of 
his brother the appellant in order to enable him to live 
comfortably, and in and by the said document he transferred 
all his rights in the said property to be enjoyed by the appel- 
lant with full rights from the date of the gift. The objection 
raised by the appellant to the attachment was that from the 


. date of gift it ceased to be joint family property and became 


his separate property and ever since it had been 
him as such. The learned District Munsiff upheld the objec- 
tion but the learned Subordinate Judge disallowed it and 
allowed execution to proceed. It is contended before me by 
Mr. Govindarajachar that by virtue of the adoption the 
appellant ceased to be a member of the joint family and by 
virtue of the gift the property was the absolute and separate 
property of the appellant and not liable to be attached. He 
relied very strongly on the decision in Ramasami Kichilappa 
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Naick v. Ramanujam Pillai! and Thangavelu Pillaiv. Doraisami 
Pillai. These cases no doubt establish that it is open to a 
member of the joint family to relinquish his share in favour of 
another member. Relying on the said decisions Mr. Govinda- 
rajachar contends that as it was competent to the first defend- 
ant to make a gift of this property in favour of his brother, 
there was thus a relinquishment or surrender of the right of 
the first defendant in favour of the appellant and even if the 
adoption is not valid so far as this property is concerned; there 
must be deemed to be a severance in interest and it ceased to be 
joint family property both on the date of the decree and on the 
date of the execution and therefore was not liable to be attached 
in execution of the decree as it was no longer joint family 
property in the hands of the appellant. I think it is unneces- 
sary to express my opinion on this contention in the view I am 
taking of the liability of the suit property for the debt of the 
plaintiff-respondent. Assuming it to be separate property as 
contended by Mr. Govindarajachar, it may be separate property 
as between the brothers, but does it cease to be joint family 
property so far as the creditor plaintiff is concerned? As 
between the creditor and the second defendant it must be taken 
to have been decided that the adoption was untrue and that the 
brothers remained members of an undivided family and the 
debt was a binding debt so far as the second defendant was 
concerned having been contracted by his brother Venkata 
Narasayya as managing member of the family. But for the 
gift there can be no question that the plaintiff could have 
enforced his liability against the suit property. It is competent 
to a creditor in execution of a decree against a debt binding on 
the family to proceed against every item of the joint family 
property in the hands of any member of the family. The debt 
was contracted in 1925. On the date of the debt the property, 
was admittedly liable to be proceeded against for the realization 
of the said debt. The property may be separate property as 
between the brothers but it is not possible to say how the right 
of the creditor to proceed against the said property can be lost. 
In spite of a partition the creditor can proceed against every 
item of the joint family property in the hands of the members. 
That this is the correct principle seems to be undoubted. In 
SS 


1. (1901) 11 M.L.J. 406: I. L. R. 25 Mad. 166. 
2. (1914) 27 M.L.J. 272, 
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Subramania Aiyar v. Sabapathi Aiyar!, Anantakrishna Aiyar, 
J., states the principle thus: 

“On principle, it seems to me that a simple money debt incurred by a 
joint family manager for purposes binding on the joint family, which a 
creditor of a family could enforce payment of by proper proceedings against 
all the family properties, does not cease to be so enforceable simply because 
a partition has subsequently been effected among the members of the joint 
family”. 

In the said case the majority of the learned Judges held 
that a son is liable to be sued for the pre-partition debts incurr- 
ed by his father after partition and the joint family property 
which he got at the partition is liable to be proceeded against 
for the realization of the said debt even though the said debt 
was not incurred for any binding purposes of the family. If it 
was incurred for such a binding purpose it was assumed that 
the liability could not be questioned in spite of the partition. 
Coutts-Trotter, C.J., and Srinivasa Aiyangar, J., who dissented 
from the majority view were prepared to accept this principle 
as correct. On p. 394 Srinivasa .Aiyangar referred to 
Ramachandra Padayachi v. Kondayya Chetti? wherein the joint 
family property in the hands of the son after partition was 
made liable for a pre-partition debt incurred by the father in 
the course of the family business, observed thus: 


“ The learned Judges in this case clearly held that the debt, the subject- 
‘matter of the suit, was one which arose out of a contract entered into by a 
father as the managing member of an undivided family. In that view the 
-debt was of course the debt of the family itself including the son, and in 
respect of sucha family debt the partition could not possibly affect the 
Hability of a son to pay the family debts from and out of the property of the 
family”. 

The same view was taken by Coutts-Trotter, C.J., at p. 366. 
Referred to the same case Ramachandra Padayachi v. Kon- 
dayya Chetti2, he observed thus: 

“Because the debt there was not a personal debt of the father, but a debt 
incurred by him as manager of a Hindu joint family and obviously binding 
on the joint family property as it stood at the date of the debt, whatever 
subsequent dispositions of it were made”. 

The learned Judge clearly indicates that if at the date of 
the debt it was a binding family debt, subsequent partition 
could not take away the liability of the property for it. I may 
also mention that Kumaraswami Sastri, J., who was of the 
same view as the dissenting judges in Subramania Aiyar v. 





1. (1927) 54 M.L.J. 726: I.L.R. 51 Mad. 361 at 416 (F.B.). 
2. (1901) I.L.R. 24 Mad. 555. 
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Sabapathi Aiyarı, regarding the son’s liability for pre-partition 
debts of the father took the same view in regard to the liability 
of the joint family property for the debts of the manager even 
after partition in the hands of the members. (Vide Peda 
Venkanna v. Srinivasa Deekshatulu2.) Mr. Govindarajachar 
contends that the joint family property cannot be said to be 
hypothecated for the debt and therefore the moment partition 
is effected the property could not be held to be liable. This. 
contention may be correct if the property proceeded against is 
in the hands of bona fide alienee. So long as the property 
remains in the hands of members of the family who are. 
admittedly liable for the debt to the extent of the joint family 
property in their hands, charge or no charge, the property can- 
not escape liability till the obligation is discharged. The pro- 
perty in dispute is liable to be attached in execution of the 
decree obtained by the plaintiff. 

In the result the appeal fails and is dismissed with costs. 

(Leave refused.) 

K. C. — Appeal dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. JUSTICE VENKATARAMANA Rao. 
Valipireddy Papi Reddy (Minor) by 
next friend and mother Ademma.. Appellant* (Plaintiff) 
v. 

Valipireddy Narayana Reddy .. Respondent (Defendant). 


Evidence Act (I of 1872), S. 92, proviso (3)—Condition precedent—Mean- 
ing of—Agreement to take over bonds and repay the amount of bonds and 
interest Agreement in writing—Plea that agreement was to pay sums on 
bonds as and when collected—Oral evidence of such agreement if admissible. 


Where an arrangement, by which it was agreed that the defendant should 
take over absolutely the bonds allotted to the plaintiff’s share at the partition 
between them and pay the plaintiff Rs. 10,000 within a period of 12 years in 
the meantime paying interest annually ata particular rate on the said sum, 
was reduced to writing as evidenced by a mortgage deed executed as security 
for repayment of the said sum, it is not open to the defendant to let in orat 
évidence to the effect that the arrangement was not what it purports to be but 
something different, namely, that it was only anarrangement that the defen- 
dant should collect the moneys due on the bonds and pay them to plaintiff’s 
guardian as and when collected. To give effect to this plea will be to 
contradict the document. 


1. (1927) 54 M.L.J. 726: LL.R. 51 Mad. 361 (F.B.). 
2. (1917) 33 M_L.J. 519: LL.R. 41 Mad. 136at 143. 
*A, A. O. No. 510 of 1934. 5th August, 1936. 
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The arrangement is not an arrangement by way of a condition precedent 
to the attaching of the obligation under the contract within the meaning of 
Proviso (3) to S. 92, because the condition precedent to which that proviso 
refers is a condition the subject-matter of which is de hors the contents of the 
instrument, giving effect to which will not affect the terms of the contract. 


Sundaram Chetty v. Damodaram Chetty, (1924) 84 I.C. 146 and Panchapa- 
kesa Aiyar v. Ayyaswami Aiyar, (1927) 107 I.C. 510 distinguished as cases 
where the pro-notes did not set out the arrangement. 

Appeal against the decree of the District Court of Ananta- 
pur in A. S. No. 137 of 1933 preferred against the decree of 
the Court of the District Munsiff of Gooty in O. S. No. 636 
of 1932. 


S. Ranganadha Aiyar for Appellant. 
B. Somayya for Respondent. 
The Court delivered the following 


Jupement.—This appeal arises out of a suit to recover a 
sum of Rs. 2,648 alleged to be due for interest for 4 years on 
a mortgage deed dated 8th September, 1921, executed by the 
defendant in favour of the plaintiff. The defendant is the 
paternal uncle of the minor plaintiff. They were both members 
of a joint family. In 1921 they effected a division of their 
joint family property and in the said division among other 
properties outstandings to the extent of nearly Rs. 10,000 fell 
to the share of the minor plaintiff. In regard to the said 
outstandings an arrangement seems to have been come to 
subsequently between the plaintiff’s mother as guardian on 
behalf of the plaintiff and the defendant. The arrangement 
appears to be this; the defendant should take over all the said 
bonds absolutely for himself and pay the minor plaintiff 
Rs. 10,000 within a period of 12 years in the meantime paying 
interest on the said sum of Rs. 10,000 at the rate of eight annas 
per month every year. As security for the repayment of the 
said sum he is to execute a mortgage of his property under- 
taking not to alienate the same till the said debt is discharged. 
The terms of the said arrangement were reduced to writing as 
evidenced by the deed of mortgage dated 8th September, 1921. 
The case of the plaintiff is that from the date of the said 
mortgage the defendant was regularly paying interest but from 
1928, he committed default and accordingly the said suit was 
instituted for the recovery of interest for 4 years from 1928 to 
1932. The defendant admitted the execution of the mortgage 
bond and contended that he did not take over the bonds as 
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alleged but that he was only to collect the money due on the 
said bonds and pay over to the plaintiff’s guardian the moneys — 
as and when collected, that the mortgage bond was only a 
security for the due performance of the said obligation, that 
the stipulations in the mortgage deed as to the time for payment 
of the principal and as to the payment of interest were all 
inserted nominally and that he was therefore not liable for the 
suit claim. The question was whether oral evidence can be 
adduced in support of the plea thus raised by the defendant. 
Where a parol agreement is afterwards reduced by the parties 
into writing, that writing alone must be looked into to ascertain, 
the terms of the contract. Here the terms of the arrdngement 
having been reduced to writing as evidenced by the mortgage 
it will not be open to the defendant to set up that the arrange- 
ment as embodied in the mortgage deed is not what it purports 
to be but something different. This is distinctly prohibited by 
S. 92 of the Evidence Act. But Mr. Somayya contends that 
he is entitled to let in evidence under proviso 3 to S. 92 of the 
Evidence Act which provides that: 

“The existence of any separate oral agreement, constituting a condition 
precedent to the attaching of any obligation under any such contract, grant or 
disposition of property, may be proved ”. 

And this contention prevailed with the learned District 
Judge in the Court below. It seems to me that this contention 
is untenable. As stated by Ameer Ali and Woodroffe in their 
book on the Law of Evidence at page 653, 9th edition: 


“The condition precedent to which that proviso refers is a condition the 
subject-matter of which is de hors the contents of the instrument, and there- 
fore if effect be given to this condition it cannot affect the terms of the 
document itself”. 


It will be seen that the effect of permitting oral evidence 
will be running counter to this principle and to directly 
contradict the terms of the document. Mr. Somayya very 
strongly relied on two cases, E. Sundaram Chetty v. B. Damo- 
dara Chetty! and Panchapakesa Aiyar v. Ayyaswami Aiyar?, 
where oral evidence was permitted to show that a promissory 
note purporting to be an unconditional undertaking to pay a 
sum of money was executed as security for the performance of 
some other obligation and till the breach of that obligation the 
promissory note will not be operative at all. Therefore Mr. 
Somayya contended that it was open to his client to show that 





1. (1924) 84 I.C. 146. 2. (1927) 107 I.C. 510. 
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this mortgage deed was not intended to be operative till the 
breach of the obligation which he undertook in regard to the 
collection of the moneys due under the documents as pleaded 
by him. But it will be seen that the promissory notes in those 
two cases did not contain the terms of the arrangement in 
regard thereto and it was open for the executants to let in 
parol evidence to show de hors the contents of the promissory 
note, an arrangement which would not contradict the terms of 
the promissory note and therefore the principle of the said 
cases cannot apply to the mortgage deed in question. The 
learned District Munsiff rightly overruled the plea of the 
respondent and passed a decree in favour of the plaintiff. I 
therefore reverse the decree of -the learned District Judge 
remanding the suit and restore the decree of the District 
Munsiff with costs throughout. 
(Leave refused.) 


SV os Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 


PRESENT :—Lorp THANKERTON, Lorp RUSSELL or KILLO- 
WEN, Lorp Maucuam, Sir Sipney ROWLATT AND SIR SHADI 
Lar. ; 


The Commissioner of Income-tax, Bengal .. Appellant* 
v. 


The Mercantile Bank of India, Limited, and 
others .. Respondents. 


Income-tax Act (XI of 1922), S. 4—Income, profits or gains”’—Com- 
pany's reserves—Accumulated undistributed profits—Capitalization—Issue of 
bonus debentures to shareholders in respect of share-holding—Whether 
taxable as ‘income, profits or gains’ received by shareholders, 


The respondents, who were trustees under a will executed by a deceased 
person, were assessed to super-tax and surtax by the Income-tax Officer for 
the year ending March, 1932 in respect of a certain sum of money being the 
nominal amount of the bonus debentures issued to them on account of their 
share-holding in certain companies. The circumstances under which the 
debentures came to be issued were that all the Companies had very large 
accumulations of undistributed profits, and the proposal was to capitalise the 
Companies’ reserves and make a distribution to the shareholders in the form 
of debentures on redemption of which the funds required would be available. 


— —————  —— 
* P. C. A. No. 34 of 1935. 20th May, 1936. 
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The question having been raised whether the assessees thereby received “in- 


come, profits or gains” within the meaning of S. 4 of the Indian Income-tax 
Act, 


Held, that the capitalised profits distributed by way of debentures were 
not “income, profits or gains” within the meaning of S. 4, and that the 
assessees were not liable to be taxed in respect of those debentures. In such 
a case the personal motive or purpose of the individual shareholders, even 
when they hold a controlling interest in the Company, is irrelevant, if in fact, 
the Company has capitalised the accumulated profits. On the point, as to the 


capitalised profits being not liable to tax there is no distinction herween the 
Indian and the Imperial enactments. 


Inland Revenue Commissioners v. Blott, (1921) 2 A.C. 17L and Commis- 
sioners of Inland Revenue v. Fisher’s Executors, (1926) A. C. 395, followed. 
Swan Brewery Company, Ltd. v. Rex, (1914) A.C. 231, distinguished. 


Commissioner of Income-tax, Bengal v. Shaw Wallace & Co., (1932) 63 
M.L.J. 124: L.R. 59 I.A. 206 (212): LL.R. 59 Cal. 1343 (P.C.) and London 
County Council v. Attorney-General, (1901) A.C. 26, referred to. 


Decision of the Calcutta High Court affirmed. i 

This is an appeal from a judgment of the High Court of 
Judicature at Fort William in Bengal dated the 13th March, 
1934, delivered upon a reference of questions of law to the 
High’ Court by the Commissioner of Income-tax, Bengal, 
under sub-S. 1 of S. 66 of the Indian Income-tax Act, 1922 
(XI of 1922). 


4. M. Dunne, K. C., Gavin T. Simonds, K. C., and Bona 
Hills for Appellant.—The debentures issued by each of the 20 
companies referred to in the statement of the case to the respon- 
dents as shareholders in each of such companies were “ income, 
profits or gains” of the respondents within the meaning of Ss. 4 
and 5 of the Indian Income-tax Act, 1922, and the respondents 
were rightly assessed to super-tax in respect of them. The 
receipt by the respondents of the debentures so issued to them 
was areceipt of money or money’s worth. The debentures so 
issued to the respondents being issued out of the accumulated 
profits of the company were not receipts of capital in the hands 
of the respondents. The procedure adopted by the companies 
was not to capitalise the accumulated profits but to allocate and 
distribute them to the shareholders as income and not as capital. 
The Commissioner of Income-tax has found asa fact that the 


‘intention of the companics was not to increase their capital but to 


make a distribution of assets to the assessee out of accumulated 
profits. The judgment of High Court is erroneous in applying 
the principles laid down in the Fisher’s case1 with regard to the 
construction and application of the Income-tax Statutes of the 
United Kingdom. The High Court ought to have followed and 





1. (1926) A.C. 395. 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 527 


applied the reasoning in Swan Brewery Company v. The Kingli 
and ought not to have followed the reasoning of the decision in 
Fisher's case2 which was not applicable and by which it was not 
bound, Counsel referred also to Steel Bros. v. Government’, Com- 
missioner of Income-tax, Madras v. Binny & CoA, Whitmore v. 
Commissioners of Inland Revenues, Commissioner of Income-tax, 
Bengal v. Shaw Wallace & Co.6, Roe’s caset and Mersey Docks 
v. Lucas8. 


A.M. Latter, K.C.,L.P. E. Pugh and J. B. Lindon for 
Respondents.—The respondents did not and never were entitled to 
receive any income, profits or gains from the companies in respect 
of the transactions relevant to this case. The reasoning of the 
House of Lords in Blott’s cased and Fisher's case? is applicable to 
the words of the Indian Income-tax Act and is conclusive of this 
case. By their acts and resolutions in the year 1930-31 the com- 
panies definitely and irrevocably determined not to distribute the 
reserve funds as income but to impound them as income produc- 
ing capital and it is from these acts and resolutions alone that the 
intention of the companies is to be judged. There was no evid- 
ence to support the view expressed by the Commissioner that the 
intention of the companies was not to increase their capital but to 
make a distribution of their assets to the respondents out of pro- 
fits. The issue of the debentures did not constitute any liberation 
by the companies to the respondents of any part of the assets or 
profits of the companies. In so far as there was any distribution 
by the companies it was a distribution of capital and not of income, 
profits or gains. All that the respondents received was an 
acknowledgment or recognition by the companies that at a future 
date or in certain events the companies would make the deben- 
ture holders a payment out of such property as they then might 
have and that in the meantime they would pay interest and secure 
such payments on their assets. Both before and after the issue of 


the debentures the profits and assets of the companies remained in - 


the possession of the companies which by their acts and resolutions 
had unequivocally and permanently impressed the same to the 
extent of the capitalisation with the character of capital. Before 
1931, the assets representing the reserve funds had been employed 





1. (1914) A.C. 231, 2. (1926) A.C. 395. 
3. (1924) I.L.R. 2 Rang. 211: 1 LT.C. 326. 
4. (1924) 47 M.L.J. 242: I.L.R. 47 Mad. 837: 1 I.T.C. 358. 
5. (1925) 10 T.C. 645. 
6. (1932) 63 M.L.J. 124: L.R. 59 I.A. 206 at 212: I.L.R. 59 Cal. 1343 (P.C.). 
7. (1923) 8 T.C. 613. 8 (1883) 8 A.C, 891. 
9. (1921) 2 A.C. 171. 
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as capital in the businesses of the companies and had been invested 
and earned income and by the resolutions of March, 1931, these 
funds had been permanently invested with the character of capital. 
The fact that the debentures or some of them were redeemed in 
the year 1932-33 is irrelevant-to any issue in this appeal. 

Dunne, K. C., replied. 

20 May, 1936. Their Lordships’ judgment was delivered by 


Lord THANKERTON.—This is an appeal from a judgment 


‘of the High Court of Judicature at Fort William in Bengal, 


delivered on a reference of questions of law by the Commis- 
sioner of Income-tax, Bengal, under S. 66 (1) of the Indian 
Income-tax Act, 1922 (XI of 1922). 


These questions of law arose in course of an assessment 
for super-tax and surcharge made by the Income-tax Officer 
upon the respondents, as trustees of the late Sir David Yule, 
for the year ending 31st March, 1932, in respect of 
Rs. 5,71,30,000, being the nominal amount of certain bonus. 
debentures issued to them in respect of their shareholding in 
certain companies in the year ending 31st March, 1931. The 
respondents appealed to the Assistant Commissioner, Calcutta,. 
and, while the appeal was pending, the Commissioner, of his. 
own motion, made the present reference to the High Court, 
asking the following questions of law, viz. :— 

“ First Question—The assessee being in his own name and through 
nominees the holder (a) of the whole of the share capital of companies as. 
specified in the case, and (b) together with two trustees in their individual 
capacity, of the whole of the share capital of one company as specified : these 
companies being investment companies of the nature described in the case: 
and the said companies having issued to the assessee by way of bonus, 


debentures which have subsequently been paid-off through the transaction, 
specified in the case: . . . . . (quare) was there by these transactions 


' any income, profits or gains which accrued or arose to or were received by 


the assessee, within the meaning of S. 4 of the Act? 
`“ Second Question.—If any such income did arise, when did it so arise? 

“Third Question—If any such income did arise, was its quantum am 
amount corresponding (a) to the full amount of the debentures or (b) to 
such part only as derived from the received and accumulated revenue profits 
of the companies, and excluding such part as derived from appreciated 
valuations of the companies’ investment-holdings? 

“ Fourth Question.—In the latter alternative, on what principles are the 
respective quanta to be accounted and ascertained?” 


The parties were agreed in asking for the decision of the 
Board on the first question only.. The facts are fully set forth 
in the statement of the case by the Commissioner, but they may 
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be summarised as follows :—The late Sir David Yule died on 
the 3rd July, 1928, leaving a very large estate, which mainly 
consisted of holdings of shares in 30 companies, with 20 of 
which the present appeal is concerned, being the companies 
which issued the debentures in question. The Commissioner 
has divided these 20 companies into two groups; in the first 
group all the capital was ordinary share capital, wholly held 
by the trustees in their own name or through nominees, the 
trustees being the beneficial owners of all the shares, and the 
debentures were issued wholly in the name of the trustees. In 
the second group, the trustees and their nominees did not hold 
all the ordinary share capital, the other shares being held by 
others of the 30 companies, and ‘in one case, that of the Calcutta 
Discount Company, certain shares were held by two of the 
trustees individually. In the ‘case of each company in the 
second group an issue of preferred ordinary shares was made 
to the trustees alone, and the debentures in question were there- 


after issued to the trustees in respect of their holding of the 


preferred ordinary shares. 


For the purposes of the poa before their Lordships 
no distinction was drawn between the two groups of companies 
as regards the procedure. under which the debentures came to 
be issued, and the procedure of the Calcutta Discount Company, 
Limited, was taken as sufficiently typical of the procedure of 
all the companies for that purpose. 


The following is an extract from a special resolution of 
that company passed on the 3rd January, 1930, and confirmed 
on the 22nd January, 1930:— ? 


“2. That the capital of the company be increased by the creation of 725 
preferred ordinary shares of Rs. 100 each, and the same be issued to such 
persons as the secretaries may think fit. 

“(a) The preferred ordinary shares shall rank in priority to the 
ordinary shares both as to dividend and repayment of capital, and shall carry 
the right to a non-cumulative dividend of such amount as may be declared 
by the company in general meeting, but so that the ordinary shares shall not 
be entitled to any dividend in any year unless and until at least 5 per cent. 
has been declared on the preferred ordihary shares for that year. The said 
preferred ordinary shares shall have'no further right to participate in profits 
or surplus assets in a winding-up. 

“ (b) The date from which such shares shall rank for dividend shall 
be the Ist day of January, 1930, or such later date as the secretaries shall 
think fit.” 


Of these 725 preferred ordinary shares, 629 were siod 


to the respondents, as trustees of the estate of the late Sir 
67 
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David Yule, and the residue (96) partly to one trustee and 
partly to another. 


At the same time the.Calcutta Discount Company, Limited» 
adopted a new article as Art. 126 of its articles of association, 
from which the following is an extract :— 


A 126. The company in general meeting may at any time and from time 
to time pass a resolution that any sum not required for the payment or pro- 
vision of any fixed preferential dividend and (a) for the time being standing 
to the credit of any reserve fund or reserve account of the company, including 
premiums received on the issue of any shares, debentures or debenture stock 
of the company, or (b) being undivided net profits in the hands of the 
company, be capitalised, and that such sum be set free for distribution, and 
be appropriated as capital to and amongst the preferred ordinary shareholders 
and ordinary shareholders respectively in the proportions in which they 
would have been entitled thereto if the same had been surplus distributable 
profits, and in such manner as the resolution may direct, and such resolution 
shall be effective; and the secretaries shall in accordance with such resolu- 
tion apply such sum in paying up in full any unissued shares in the capital or 
any debentures or debenture stock of the company on behalf of the share- 
holders concerned, and appropriate such shares, debentures or debenture 
stock, and distribute the same credited as fully paid-up amongst such share- 
holders in the proportions aforesaid in satisfaction of their shares and 
interests in the said capitalised sum, or shall apply such sum or any part 
thereof on behalf of the shareholders aforesaid in paying up the whole or 
part of any uncalled balance which shall for the time being be unpaid in 
respect of any issued shares of any of the said classes held by such share- 
holders or otherwise deal with such sums as directed by such resolution.” 


The following is an extract from minutes dated the 14th 
March, 1931 :— 
“Catcutta Discount Co., LTD. 
“ Minutes of the Secretaries, dated the 14th March, 1931. 


“The secretaries having taken into consideration the financial position of 
the company and being satisfied that such position justified the distribution 
from the reserve fund of Rs. 1,45,00,000 in the form of a special capital bonus 
free of income-tax it was decided to recommend to the shareholders the 
payment of such a special capital bonus to be satisfied by the distribution 
among the members holding preferred ordinary shares in the company on the 
24th March, 1931, of Rs. 1,45,00,000 of debentures carrying interest at 3 per 
cent. per annum from the Ist day of January, 1931, in proportion to the 
number of preferred ordinary shares respectively held by such members. 

“The notice convening the requisite meeting having been prepared it was 
decided to issue the same to the shareholders. 

“Andrew Yule & Co., Ltd. 
“ (Sed.) J. SIME, 
“ Managing Director, 
“ Secretaries.” 


At an extraordinary meeting of the Calcutta Discount 
Company held on the 24th March, 1931, the following resolu- 
tions were passed :— 
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“(1) That itis desirable to capitalise a sum of Rs. 1,45,00,000 being part 
of the amount standing to the credit of the reserve fund and accordingly that 
a special capital bonus of Rs. 1,45,00,000 free of income-tax be declared and 
such capital bonus be applied on behalf of the persons who on the 24th day of 
March, 1931, were the holders of the 725 issued preferred ordinary shares of 
the company in payment in full for Rs. 1,45,00,000 of debentures of the com- 
pany carrying interest at 3 per cent. per annum from the first day of January 
1931 (and to be charged upon the whole undertaking of the company).” 

“ (2) That to the above resolution the secretaries be and they are hereby 
authorised to create and issue such debentures as a special capital bonus free 
of income-tax credited as fully paid and to distribute the same to the holders 
registered on the 24th day of March, 1931, of the 725 preferred ordinary 
shares in the company’s capital in proportion to the number of such shares 


held by them respectively in full satisfaction of such capital bonus as 
aforesaid.” 


The following is an extract from the minutes :— 
“CALCUTTA DISCOUNT COMPANY, LTD. 


“ Minutes of the Secretaries, dated the 25th M arch, 1931. 


“The resolution passed at the extraordinary general meeting of the com- 
pany held on the 24th day of March, 1931, thatit was desirable to capitalise 
Rs. 1,45,00,000 being part of the company’s reserve fund having been consider- 
ed and it was decided to create and issue a series of debentures of a total 
nominal value of Rs. 1,45,00,000 consisting of 28 debentures of Rs. 5,00,000 
each, one debenture of Rs. 4,00,000 and five debentures of Rs. 20,000 each all 
carrying interest at the rate of 3 per cent. per annum and to distribute the 
same to the holders registered on the 24th day of March, 1931, of the 725 
issued preferred ordinary shares in proportion to the number of such shares 
held by them respectively in full satisfaction of the capital bonus. One 
‘debenture for Rs. 5,00,000 was thereupon sealed and directed to be registered 
with the registrar of joint stock companies and that on obtaining the regis- 
trar’s certificate the remaining debentures be sealed and issued.” 


As a result of the foregoing proceedings debentures of the 
Calcutta Discount Company to the amount of Rs. 1,25,80,000 
were issued to the respondents, the residue of the issue being 
allotted severally to the two trustees who each held a small 
quantity of the preferred ordinary shares. 


The debentures are dated 24th March, 1931, and the 
amounts secured were repayable at least on 31st December, 
1940, and were repayable at the option of the company at any 
time after three months’ notice. 


The circumstances under which these debentures came to 
be issued are conveniently summarised in the judgment of the 
High Court as follows :— 


“ All the companies had very large accumulations of undistributed profits, ` 


The actual figures are immaterial. The trustees had to meet very heavy 
outgoings for duties both in the United Kingdom and inIndia in relation 
to the estate of the deceased, and it was to provide funds for such duties that 
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a scheme was devised whereby accumulated profits would come into their 
hands and be available for the purpose of meeting such charges.” 


In fact the debentures were all redeemed by the companies 


‘at various dates prior to the end of February, 1933, but the 


crucial date in the present question is the date of the issue of 
the debentures. 

The High Court decided against the claim of the Crown, 
holding that the case was governed by the principles laid down 
by the House of Lords in the cases of Inland Revenue Commis- 
sioners v. Blott! and Commissioners of Inland Revenue v. 
Fisher's Executors®. They rejected an argument of the 
Advocate-General directed against the validity of the proceed- 
ings of the companies, upon the ground that it was not open on 
the case as stated by the Commissioner, which proceeds on the 
footing that the transactions of the companies are unimpeach- 
able. This argument was not pressed at the hearing before 
their Lordships. 

The question being whether, by the transactions in question, 
any income, profits or gains accrued or arose to or were 
received by the assessees within the meaning of S. 4 of the 
Indian Income-tax Act, the Crown maintained (first) that the 
decisions in the cases of Blott and Fisher (supra), which were 
under the Imperial Income-tax Act, were not applicable, and 
that the decision of this Board in Swan Brewery Company, 
Lid. v. Rex8, applied in the present case, and (second) that, 
in any event, the facts in the present case, rendered it distin, 
guishable from the cases of Blott and Fisher, in respect that 
the purpose of the transactions in the present case was not a 
genuine company purpose, but for the individual benefit of the 
controlling shareholders. 


In the first place, their Lordships are of opinion that, as 
regards the point here in issue, there is no ground for distinction 
between the Imperial Act and the Indian Act. In Income-taxr 
Commissioner v. Shaw, Wallace & Co.4, Sir George Lowndes, 
in delivering the judgment of the Board, while expressing a 
general warning against treating questions under these Acts 
as in part materia, said, “The object of the Indian Act is to 
tax ‘income,’ a term which it does not define. It is expanded, 





1. (1921) 2 A.C. 171. 2. (1926) A.C. 395. 
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no doubt, into ‘income, profits and gains’, but the expansion is 
more a matter of words than of substance.” This states 
compendiously the same view as is expressed in regard to the 
Imperial Act by Lord Macnaghten in London C ounty Council 
v. Attorney-Generall. 


In the case of the Swan Brewery Company, the company 
had passed resolutions by which its capital was increased by 
a new issue of shares, and a portion of the accumulated profits 
standing to the credit of the reserve fund corresponding to the 
amount payable on allotment of the shares was transferred to 
the credit of the share capital account, the new shares being 
then allotted as fully paid among the shareholders pro rata. It 
was held by the Board that these transactions were in effect a 
declaration of a dividend within the meaning of the Dividend 
Duties Act, 1902, of Western Australia, under-S. 2 of which 
the word “dividend” was defined as including “every profit, 
advantage or gain intended to be paid or credited or distributed 
among the members of any company.” In delivering the 
judgment of the Board, Lord Sumner, referring to the argu- 
ment of the appellant company, said :— 


“The duty claimed is not, it is said, a duty on or in proportion to any 
advantage either to the company or the shareholder measured by the increased 
stability of the company’s own position or the increased facility to the share- 
holder in marketing his shares : it is measured by and is levied upon the whole 
nominal value of the new shares allotted, which is not the same thing as the 
value of the advantage distributed. Is this argument sound? Their Lord- 
ships agree with the Supreme Court of Western Australia in thinking that 
it is not. There can be no doubt that the new shares were distributed and 
were not the same things as the old ones. They certainly were supposed to 
be advantages to the members of the company, none the less that the making 
of the issue was probably an advantage to the company also. In so flourishing 
a business doubtless they really were advantages. The new shares were 
credited as fully paid, and, what is more, they were fully paid, for after the 
allotment the company held £101,450 as capital produced by the issue of those 
shares and for that consideration, and no longer as an undivided part ofits 
accumulated reserve fund. True, that ina sense it was all one transaction, 
but that is anambiguous expression. In business, as in contemplation of law, 
there were two transactions, the creation and issue of new shares on the 
company’s part, and on thé allottees’ part the satisfaction of the liability to 
pay for them by acquiescing in such a transfer from reserve to share capital 
as put anend to any participation in the sum of £101,450 in tight of the old 
shares, and created instead a right of general participation in the company’s 
profits and assets in right of the new shares, without any further liability to 
make a cash contribution in respect of them. In the words of Parker, C.J., 
‘Had the company distributed the £101,450 among the shareholders and had 
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the shareholders repaid such sums to the company as the price of the 
81,160 new shares, the duty on the £101,450 would clearly have been payable- 
als not this virtually the effect of what was actually done? I think it is.” 


It is unnecessary to resume in detail the facts in the cases 
of Blott and Fisher. In Bloti’s case the company applied 
accumulated profits in satisfaction of the amount due on the 
issue of bonus shares, while in Fisher’s case accumulated profits 
were similarly applied in respect of bonus debentures. In the 
latter case Lord Cave (at p. 400) states the principle of the 
decision in Blott’s case by quoting the opinion of Lord 
Haldane in that case, which was as follows :— 


“My Lords, for the reasons I have given I think that it is, as matter of 
principle, within the power of an ordinary joint stock company with articles 
such as those in the case before us to determine conclusively against the 
whole world whether it will withhold profits it has accumulated from distri- 
bution to its shareholders as income, and as an alternative not distribute them 
at all, but apply them in paying up the capital sums which shareholders 
electing to take up unissued shares would otherwise have to contribute. If 
this is done, the money so applied is capital and never becomes profits in the s 
hands of the shareholder at all. What the latter gets is no doubt a valuable 
thing. But it is a thing in the nature of an extra share certificate in the 
company.” 

The case of bonus debentures was held to be indistinguish- 
able from that of bonus shares. Nor does it seem possible to 
distinguish the facts of the present case from those in Fisher’s 
case, apart from the contention of the Crown that the real 
purpose of the transactions in the present case form a relevant 


ground of distinction. 


The case of the Swan Brewery Company was referred to 
in certain of the opinions in Blott’s case. Lord Haldane (at 


p. 188) says :— 
“ There the transaction was in many respects analogous to that here. But 
the taxing statute was couched in very different language. . . . . There 


were expressions in the judgment which may be construed as having gone 
rather further, and treated the payment made by the company as equivalent 
in substance to a payment by the company to the shareholders, and by them 
back to the company. It may have been so, and without a fuller knowledge-of 
the facts in the case and of the local law than the report discloses, it is 
difficult to be quite sure about the point, but what is clear is that the wide 
character of the word ‘advantages’ was a primary consideration in what was 
said by their Lordships who took part in advising His Majesty, I therefore 
do not feel embarrassed by the decision in that case.” 


Lord-Finlay (at p. 199) thought that the reasoning in the 
Swan Brewery Company case was inconsistent with the decision 
of the House of Lords in Bouch v. Sproulel. Lord Cave (at 





1. (1887) 12 A.C, 385. 
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p- 202) said that the decision in the Swan Brewery Company 
case was no doubt fully supported by the definition clause in 
the Western Australia Act, but that, otherwise, he would hold 
it to be inconsistent with Bouch v. Sproulel, Lord Dunedin, 
who dissented in Blott’s case, stated (at p. 203) that the Swan 
Brewery Company case was a decision upon an Australian 
statute in the words of which if anything became an “advant: 
age” it would fall within the tax. Lord Sumner, who also dis- 
sented in Blott’s case, and also delivered the judgment of the 
Board in the Swan Brewery C ompany case, was clearly of 
opinion (at p. 217) that what was said by the Judicial Com- 
mittee in the latter case as to the effect in law and in business 
of a distribution of bonus shares, was part of the decision and 
could not be distinguished from Blott’s case. 

Having carefully considered the judgment in the Swan 
Brewery Company case, and the varying views taken of it in 
Bloit’s case, their Lordships are of opinion that the judgment 
must be regarded as having been primarily based on the 
distribution of the new shares being advantages within the 
meaning of the particular Act under consideration, while the 
further expression of opinion in the judgment rather regarded 
the transaction as involving,.in substance, a distribution of 
accumulated profits among the shareholders and a repayment 
by them to the Company, although the operation was in fact 
short circuited. For the purpose of the present question, their 
Lordships are clearly of opinion that the decisions under the 
Imperial Income-tax Act are more relevant to the similar 
question under the Indian Income-tax Act, than a decision under 
the different terminology of the Western Australian Act. 

Lastly, their Lordships are clearly of opinion that the 
personal motive or purpose of the individual shareholders, even 
if they hold a controlling interest in the company, is irrelevant, 
if it is made out that the company has in fact capitalised the 
accumulated profits. Itis sufficient to quote from the opinion 
of Lord Sumner in Fisher’s case, in the decision of which he 
concurred, as follows (at p. 411) :— 

“In any case desires and intentions are things of which a company is 
incapable. These are the mental operations of its shareholders and officers. 
The only intention that the company has is such as is expressed in or neces- 


sarily follows from its proceedings. Itis hardly a paradox to say that the 


form of a company’s resolutions and instruments is their substance. At any 
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rate, in the present case, there is no need to distinguish between form and 
substance in the transaction itself or to refer to desires or intentions, further 
than to examine what was done, for everything was carried out in plain 
terms and without concealment. What the requisite majorities of the share- 
holders desired and intended is pretty plain too, but that is another matter.” 


Their Lordships-are therefore of opinion that the first 
question of law referred by the Commissioner of Income-tax 
should be answered in the negative, that the judgment of the 
High Court should be affirmed, and that the appeal should be 
dismissed with costs. They will humbly advise His Majesty 
accordingly. 

Solicitors for Appellant: Solicitor, India Office. 

Solicitors forsRespondents: Nye, Moreton and Clowes. 

S. P. K. Appeal dismissed. 


S. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice PANDRANG Row. 


Abdul Gani Sahib .. Appellant* (Accused) (Prisoner). 


Indian Penal Code (XLV of 1860), S. 75—Old offender—If sentence to be 
always more severe than the previous sentence—Dishonest retention or receipt, 
an essential ingredient under S. 411. 

It is a serious omission for a Judge not to direct the jury that it is only a 
dishonest retention or receipt of stolen property that would constitute an 
offence under S. 411, Indian Penal Code. 

There is no rule that the sentence of an old Aifendee must always be at 
least a little more severe than the sentence just previous, irrespective of the 
nature of the offence. It may be goodasa rule of thumb but in imposing 
sentences such a rule cannot safely be followed. The sentences imposed on 
criminals should be adequate to the offence and not excessive. 


Appeal against the order of the Court of Session of the 
South Arcot Division in case No. 16 of the Calendar for 1936, 

Appellant not represented. 

Parakat Govinda Menon for The Public Prosecutor on 
behalf of the Crown. 

The Court delivered the following 

Jupement.—This is a jail appeal in which notice has been 
ordered to issue by my brother Burn, J., on the ground that 
the sentence appeared to be excessive. The appellant was 
convicted as a result of the unanimous verdict of the jury to 
the effect that he was guilty of theft, after a trial conducted 
before the Sessions Judge of South Arcot. The charge to the 
jury is vitiated by a defect in the definition of the offence 
nr ee Ee 

*Crl. Appeal No. 352 of 1936. - 20th August, 1936. 
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punishable under S. 411, Indian Penal Code. The learned 
Sessions Judge omitted to tell the jury that it was only a 
dishonest retention or receipt of stolen property that constituted 
the offence. He charged the jury in the following terms: 


“If a person receives or retains stolen property knowing or having reason 
to believe the same to be stolen, then he is said to commit an offence punish- 
able under S. 411, Indian Penal Code”. 


Vide para. 2 of the charge. In paragraph 8, in dealing 
with the presumption arising from recent possession of stolen 
property not accounted for, the same omission to mention the 
all-important adjective ‘dishonest’ occurs. A similar omission 
is found in paragraph 13 of the charge. This is no doubt a 
serious defect, but it does not appear to have prejudiced the 
appellant who was found guilty not of an offence punishable 
under S. 411, but of theft itself. The case would have been 
different if the jury’s verdict was that the accused was guilty, 
of an offence under S. 411, Indian Penal Code. In other 
respects, there has been no misdirection in the charge of a 
material nature, and I see no reason to suppose that the verdict 
of the jury was not a proper one on the evidence. 


As regards ihe question of sentence, the learned Judge 
does not give any particular reason for imposing a sentence of 
. 6 years’ rigorous imprisonment under S. 379 read with S-73; 
Indian Penal Code. The prosecution case is that the property 
stolen in this case was a cow worth about Rs. 50. For an 
offence of this nature, if committed by a casual offender for 
the first time, the ordinary sentence would not certainly exceed 
6 months’ imprisonment. The question is whether an old 
offender, whose previous conviction was in 1929 and whose 
Previous sentence was 5 years’ rigorous imprisonment should 
now necessarily be given 6 years’ imprisonment: ‘There seems 
to be an idea prevalent in the minds of some judges that there 
is a rule that the sentence on an old offender should always be 
at least a little more severe than the sentence just previous. 
This so-called rule cannot be supported by any good reason. It 
may be an excellent rule of thumb, but I do not think, in 
imposing sentences, such a rule can be safely followed, in the 
interests of the proper administration of -criminal justice. 
While the sentences imposed on criminals should be adequate 
to the offence, there is every reason why they should not be 
excessive. Apart from the injustice to the offender which an 


excessive sentence entails, such a sentence tends to undermine 
68 
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public confidence in the administration of criminal justice. In 
the absence of any reasons for imposing a sentence of 6 years” 
rigorous imprisonment in this case, and in view of the nature and 
value of the stolen property, I am of opinion that the sentence 
imposed by the learned Sessions Judge is far too severe. 
The sentence is therefore reduced to three years’ rigorous 
imprisonment. The order directing the appellant to give infor- 
mation of his residence and change of residence to the Police 
for a period of three years after the expiration of the sentence 
will stand. The conviction is confirmed and the substantive 
sentence is reduced to three years’ rigorous imprisonment. 


S. V. V. —— — Sentence reduced.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR,. Justice Burn anp MR. Justice K. S. 
MENON. 


Gopisetti Sanyasi Rao Dora through 
his Advocate Mr. B. Jagannadha. 


Das .. Appellant* (Petitioner- 
Defendant-Judgment- 
debtor) 

v. 
Gopisetti Suryanarayanamma .. Respondent (Respon- 
dent-Plaintiff-Decree- 
holder). 


Execution—Maintenance decree—Charge on immoveable properties— 
Provision for personal liability—Default in payment of monthly instalments 
—Charged properties brought to sale and purchased by decree-holder—Fresh 
default—Execution proceeding—A pplication to enforce personal liability of 
judgment-debtor—Sustainability. 

A compromise decree provided thata certain sum of money should be- 
paid to the decree-holder once in every month for her maintenance and it 
contained provisions laying a charge for the maintenance on certain. 
immoveable properties and also imposing personal liability on the judgment- 
debtor. The judgment-debtor having failed to pay certain instalments of 
maintenance the decree-holder brought the charged properties to sale and 
purchased them herself, the purchase being subject to her own maintenance: 
charge. Subsequently the judgment-debtor again fell into arrears in payment. 
of the monthly maintenance and the decree-holder then applied in execution. 
for realisation of the arrears by arrest of the judgment-debtor and by sale- 
of his other properties. 

Held, that the liability of the judgment-debtor under the maintenance 
decree was not extinguished by reason of the fact that the charged properties. 
had been purchased by the decree-holder, and that in any event the personal 
liability of the judgment-debtor under the decree could be enforced. 





`% A. A. O. No. 356 of 1934, 5th August, 1936. 
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Distinction between sales in pursuance of mortgage and maintenance 
decrees pointed out. . 

Balamani Ammal v. Rama Aiyar, (1924) 48 M.L.J. 273 and Sami Aiyar v. 
Ramaswami Chettiar, (1922) 44 M.L.J. 171, considered. 


Appeal against the order of the Court of the Subordinate 
Judge of Berhampore dated 19th February, 1934 and made in 
E. A. No. 420 of 1933 in E. P. No. 100 of 1933 in O. S. 
No. 20 of 1921. - 

- B. Jagannadha Das for Appellant. 

P. V. Rajamannar and K. Subba Rao for Respondent. 

The judgment of the Court was delivered by 

Burn, J.—This is an appeal from the order of the learned 
Subordinate Judge of Berhampore in E. A. No. 420 of 1933 
in E. P. No. 100 of 1933. in O. S. No. 20 of 1921. The 
Appellant is the judgment-debtor and the respondent, the 
decree-holder in O. S. No. 20 of 1921 in which the respondent 
obtained a decree for maintenance at the rate of Rs. 50 per 
mensem. In the decree certain properties were charged with 
the payment of maintenance to the respondent. There were 
other properties charged with the payment of maintenance to 
the respondent’s daughter but with those we are not now 
concerned. The judgment-debtor not having paid the main- 
tenance, the decree-holder brought the charged property to 
sale and purchased it herself the purchase being said to be 
subject to her own maintenance charge. The judgment-debtor 
having again fallen into arrears in payment of the main- 
tenance, the decree-holder again applied in E. P. No. 100 of 
1933 for realisation of the arrears by arrest of the defendant 
and by sale of his other properties. The judgment-debtor 
contended that he was not liable to be arrested and that his 
other properties were not liable for the maintenance. The 
learned Subordinate Judge found in favour of the decree-holdet 
and directed execution to proceed. Hence this appeal. 

The learned Subordinate Judge is undoubtedly right in 
saying that the decree which was a compromise decree contains 
a provision imposing personal liability upon the appellant as 
wellas laying a charge upon the lands forming item No. 2 in 
plaint A schedule. The learned Subordinate Judge has held 
that the mere fact that the decree-holder purchased the charged 
ptoperty does not involve the extinction of her claim against 
the defendant personally. Mr. Jagannadha Das for the appel- 
lant has attempted to persuade us that the learned Subordinate 
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Judge is wrong. Mr. Jagannadha Das contends that, when the 
decree-holder purchased the charged property in execution of 
her decree for maintenance, her claim against the judgment- 
debtor personally became merged with her claim by virtue of the 
charge upon the property and since the charge upon the property 
must be deemed to have been extinguished therefore her claim 
against the judgment-debtor personally, also must have been 
extinguished. There is no authority in support of this conten- 
tion but Mr. Jagannadha Das discussed cases of mortgage as 
being to some extent analogous. He cited the case reported in 
Balamani Ammal v. Rama Aiyar! and illustration No. 1 on 
page 558 of the latest edition of Mulla’s Transfer of Property, 
Act. The illustration is based upon the decision quoted. We 
are not satisfied that the analogy of a mortgage is sufficiently, 
close to warrant the application of the principles derived from 
mortgage cases to this one. This decree for maintenance is 
not a decree for a single sum of money once forall. It is 
a decree that the decree-holder shall from time to time become 
entitled to a payment of Rs. 50 per mensem. Under the 
decree payment was to be made once in six months. It is 
difficult to see how a liability which has not come into existence 
and cannot come into existence until some time in the future 
can be deemed to have been extinguished by reason of the 
purchase of the property by the decree-holder. There is no 
question here of capitalising the whole of the future value of 
the lady’s annuity of Rs. 50 per mensem and saying that the 
sale of the charged property has brought in an amount equal 
to that. Moreover we cannot say that the case cited in 
Balamani Ammal v. Rama Aiyar1 really helps the analogy, 
which Mr. Jagannadha Das wishes us toconsider. In that 
case it was expressly pleaded by the plaintiff that his mortgage 
had become extinguished, or in other words that the debt, due 
to the mortgagee from the mortgagor had been discharged. 
If that wereso, there could of course be no liability on the 
mortgagor after the mortgagee had acquired the mortgage’ 
security. But there is nothing to prevent a mortgagee from 
purchasing the mortgaged property in exectition of his decree 
on the mortgage without surrendering his claim against the 
mortgagor personally. It happens everyday that the mortgagee 
gets permission to bid in the sale of the mortgaged property, 





1. (1924) 48 M.L,J. 273. 
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held in execution of his decree, and if the sale of the mortgaged 
property does not produce an amount sufficient to discharge the 
claim under the mortgage, the mortgagee is at liberty, where 
the stipulations. in the bond are appropriate, to apply fora 
personal decree against the mortgagor for the balance. In 
the present case Mr. Jagannadha Das admits that, if a third 
party had purchased this property at the Court auction subject 
to the maintenance charge in favour of the respondent, the 
judgment-debtor’s personal liability would not have been in 
any way reduced. We cannot say that it is in any way, 
reduced merely because the purchaser was the decree-holder 
herself particularly since the purchase was made subject to the 
maintenance charge. We are unable to say that the judgment- 
debtor’s liability under the decree is extinguished merely by, 
the fact that the charged property has been purchased by the 
decree-holder. It is not necessary for us to say whether the 
charge on the property has been extinguished but we think it 
is quite clear that, even if it has, the personal liability of the 
judgment-debtor under the decree has not been extinguished. 
We do not think there is much assistance to be gained from 
the decision in Sami Aiyar v. Ramaswami Chettiari. That 
was a case of a surety’s liability for a debt being merged on 
the extinction of the debt itself. Here, as we have pointed 
out, the debt is not extinguished, and we do not see how the 
judgment-debtor’s liability for the debt can be deemed to have 
been extinguished. The decision of the learned Subordinate 
Judge appears to us to be correct and this appeal is dismissed 
with costs.” 

= BVV. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA Rao, 

A. M. A. M. R. Palaniappa Chettiar 





and others .. Petitioners* (L. Rs. of 
Respondent) 
v. 
Palani Goundan .. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), S. 73—Creditor of father obtaining 
decree and attaching entire family property belonging io father and sons— 
Later adjudication of father as insoluent—Another creditor filing suit against 
father and sons with leave of Court and attaching sons’ interest only in pro- 
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berty—Execution and sale of properties by him—Claim by the previous 
creditor for rateable distribution—Whether proper—Whether decrees against 
same judgment-debtor. 

The respondent filed a suit against the father and obtained an attach- 
ment before judgment of the entire joint family property’ belonging to him 
and his sons. He subsequently obtained a decree on the 12th July, 1933. Five 
months after the decree the father became an insolvent and was adjudicated 
in November, 1933. Subsequent to the adjudication, the petitioner herein 
with the leave of the Insolvency Court filed a suit against the father and the 
sons and obtained an attachment before judgment of the sons’ shares alone 
in the joint family property in 1934. Thereafter he gota decree also to sell 
the sons’ shares in the suit property and on 19th March, 1935 the sale proceeds 
were realised in execution and deposited into Court. Meanwhile the respon- 
dent filed an execution application to sell the entire joint family property and 
on 22nd March, 1935, applied for rateable distribution of the sale proceeds. 

Held, (1) that a decree obtained against the father and a decree obtained 
against the father and sons have been held to be decrees against the sa me 
judgment-debtor. 

Ramanathan Chettiar v. Subramania Sastrial, (1902) 12 M.L.J. 276: I.L. 
R. 26 Mad. 179; Ramakrishna Chettiar v. Viswanatha Chettiar, (1935) 
69 M.L.J. 711: LL.R. 59 Mad, 93 (F.B.) and Swaminatha Aiyar v. Saivu 
Rowthan, A.LR. 1936 Mad. 123, followed. 

(2) That the respondent was entitled to rateable distribution. 

Though it might not be permissible for the respondent to sell the father’s 
interest without leave of the Insolvency Court, so far as the sons’ interests 
were concerned they could not be deemed to be the property of the insolvent, 
nor could the Official Receiver by virtue of the attachment before judgment 
be said to have any power of disposal following Adusumilli Gopalakrishnayya 
v. Peyyeti Gopalam, (1928) 54 M.L.J. 674: LL.R. 51 Mad. 342 and it would be 
therefore competent without leave of the Insolvency Court for the respon- 
dent to attach and sell the sons’ shares in the property though his prayer was 
for attachment of the entire joint family property. 

The Official Receiver, Coimbatore v. Arunachalam Chettiar, (1933) 66 M. 
L.J. 412, followed. G 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the District Munsiff of Coimbatore 
dated 30th September, 1935 and made in E., A. No. 1200 of 
1935 in E. P. R. No. 98 of 1934 in O. S. No. 1614 of 1933. 


N. Sivaramakrishna Aiyar for Petitioner. 

A.C. Sampath Aiyangar for Respondent. 

The Court delivered the. following 

JupGMENT.—Sinna Goundan and his three sons were 
members of an undivided Hindu family. The respondent in 
this case filed a suit against the father, Sinna Goundan alone 
and obtained an attachment before judgment of the entire 
joint family property belonging to him and sons. He subse- 
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quently obtained a decree on the 12th July, 1933. Five months 
after he obtained the said decree, the father was adjudicated 
insolvent on or about the 11th November, 1933. Subsequent 
to the order of adjudication the petitioner with the leave of 
the Insolvency Court filed a suit against the father and the 
sons and obtained an attachment before judgment of the sons’ 
shares alone in the joint family property on the 4th February, 
1934. Subsequently he got a decree on the 21st March, 1934. 
Then he filed an application for execution on the 31st July, 
1934, to sell the sons’ shares in the suit property and on the 
19th March, 1935 the sale proceeds were realised in execution 
and deposited into Court. Meanwhile the respondent filed 
an execution application on the 13th March, 1935 to sell the 
entire joint family property and on the 22nd March, 1935, 
applied for rateable distribution of the sale proceeds. The 
learned District Munsiff allowed his application. It is against 
this order that the above Civil Revision Petition has been filed. 

Mr. Sivaramakrishna Aiyar, on behalf of the petitioner, 
thas raised two contentions before me: (1) that the decrees 
obtained by the petitioner and the respondent cannot be deem- 
ed to be decrees against the same judgment-debtors; and (2) 
that the respondent not having obtained leave of the Insol- 
vency Court before he filed his execution petition he is preclud- 
ed from getting any relief either by way of execution or by 
way of rateable distribution where the sons’ interests in the 
property are sought to be sold and his remedy is only through 
the Official Receiver in insolvency proceedings. So far as the 
first contention is concerned, the matter is covered by 
authority. A decree obtained against the father and a decree 
against the father and sons have been held to be decrees 
against the same judgment-debtor in Ramanathan Chettiar v. 
Subramania Sastrialt. The said decision was followed by a 
Full Bench of this Court in Ramakrishna Chettiar v. 
Viswanatha Chettiar®. (See also my judgment reported in 
Swaminatha Aiyar v. Saivu Rowthan8) and I see no reason 
to dissent from this view. 

In regard to the second contention, the point urged by 
Mr. Sivaramakrishna Aiyar, is this. By virtue of Ss. 2(d)and 
28 of the Provincial Insolvency Act the power of the father to 
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dispose of the sons’ interests has been held to be property 
vesting in the Official Receiver on the father becoming insol- 
vent and the decision in Adusumilli Gopalakrishnayya v. 
Peyyett Gopalam1, which held that the moment there has been 
an attacliment of the sons’ shares the power of the Official 
Receiver to deal with the property goes is not reconcilable 
with the Full Bench decision in Seetharama Chettiar v. The 
Official Receiver, Tanjore®. Another point raised by him in 
this connection is this: the moment the father’s insolvency has 
supervened the attachment before judgment must be deemed 
to have ceased and an application for execution would be 
contrary to the provisions of Ss. 51 and 28 of the Insolvency. 
Act. Both these points have been dealt with in a recent 
judgment of this Court, reported in The Official Receiver, 
Coimbatore v. Arunachalam Chettiar’. There the facts were 
as follows:—A suit was filed against the father and an attach- 
ment before judgment was obtained of a certain joint family 
property wherein the father and son were interested. Subse- 
quent to the attachment before judgment a decree was obtain- 
ed on the 11th December, 1926, and two years thereafter there 
was an order of adjudication adjudicating the father insolvent 
on the 6th January, 1928. Subsequent to the order of 
adjudication there was an application for execution and sale of 
the entire joint family property. The learned Judges held that 
though it may not be permissible for the decree-holder to sell 
the father’s interest without the leave of the Insolvency Court, 
so far as the sons’ interests are concerned they cannot be 
deemed to be the property of the insolvent, nor can the Official 
Receiver by virtue of the attachment before judgment be 
said to have any power of disposal following Adusumilli 
Gopalakrishnayya v. Peyyeti Gopalam1 and it was therefore 
competent without the leave of the Insolvency Court for the 
decree-holder to attach and sell the sons’ interest in the 
property though the prayer was for attachment of the entire 
joint family property. It follows from this decision that the 
respondent is entitled to rateable distribution. I therefore 
uphold the order of the lower Court and dismiss the Civil 
Revision Petition with costs. 

K. C. —— Petition dismissed. 

1. (1928) 54 M.L.J. 674: LL.R. 51 Mad. 342. 
2. (1926) 51 Cee ae ae 49 Mad. 849 (F.B.). 


(1933) 6 renee 412, 
4, (1928) 54 M.L.J. 674: I.L.R. 5 51 Mad. 342. 


——— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 


Narayani and others .. Appellants* (Plaintiffs 1 to 3) 
v. 
P. Sankunni Mannadiar and 
others .. Respondents (Defendants 1 
to 8). 


Malabar Law—Suit against karnavan—Valid defence raised but suit 
allowed to be decreed ex parte—No fraud but gross negligence of karnavan 
—Decree not binding on tarwad—Rival claimants to karnavanship—Court 
declaring one as karnavan—Appeal by the other against it—Acts of success- 
ful karnavan on behalf of tarwad—Binding on tarwadin the absence of 
fraud or collusion—Suit by successful karnavan, if maintainable—A ppeilate 
Court declaring another as karnavan—Effect of on acts of the other 
karnavan—Manager not sued as such but defending on behalf of tavazhi— 
Decree binding on tavazhi. 

The tarwad of defendants land 2 managed in 1912by one R and the 
second defendant granted a kanom to one A. K. P. who assigned it in 1916 
to the plaintiff’s tavazhi. The parties to the assignment were the first plain- 
tiff, third defendant, fourth defendant and one Devaki. The kanom expired in 
September, 1923. R died in November, 1923. The first and second defendants 
claimed the karnavanship each for himself, and in 1924 the first defendant 
filed O. S. No. 283 of 1923 to declare his right to karnavanship. That suit was 
decreed in 1924 in favour of first defendant. Thereafter first defendant 
collected michavaram then due from plaintiffs tavazhi onthe kanom. On 
appeal the decree in O. S. No. 283 of 1923 was reversed in 1925 and second de- 
fendant was declared the karnavan. The first defendant filed a second appeal 
to the High Court. Pending the second appeal, the second defendant filed a 
number of suits against various kanomdars and one such was a suit against 
first plaintiff, third defendant and fourth defendant. (O. S. No. 134 of 1926.) 
Devaki was by then dead. The third defendant raised all defences to the suit, 
namely, payment of michavaram to first defendant and improvements on the 
property but failed to appear at the trial. An ex parte decree for redemption 
and surrender of possession on the second defendant depositing into Court 
the kanom amount less michavaram claimed to be due and costs of the suit 
was passed. , Third defendant then filed a suit against first defendant claim- 
ing the michavaram paid to him, as he was to pay it to second defendant 
under the decree in O. S. No. 134 of 1926. As pending this suit, the High 
Court allowed the S. A. in 1925 and declared first defendant as the rightful 
manager, this guit was withdrawn. Before the second appeal was decided, 
the second defendant had executed the decree in O. S. No. 1340f 1926 and 
recovered possession. In a suit by the plaintiff’s tavazhi fora declaration 
that the decree in O. S.No. 134 of 1926 is not binding on them and for 
recovery of possession on the grounds, (i) that O. S.No. 134 of 1926 was 
incompetent as second defendant was not the rightful karnavan; (ii) that 
the decree was not against the tavazhi as second plaintiff and third plaintiff 
were not parties and third defendant was not sued as manager; and (iii) 
that third defendant was guilty of gross negligence in the conduct of the 
litigation in that she allowed it to be decreed ex parte, 








* S. A. No. 1295 of 1931. 2nd March, 1936. 
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Held, (1) that O. S. No. 134 of 1926 was competent as on the date of the 
suit second defendant was declared by a competent Court to be the rightful 
manager and until that was reversed on appeal, second defendant was the 
proper person to represent the tarwad and.in any suit by second defendant on 
behalf of the tarwad, it will not be open to a third party to set up the title of 
first defendant. 


(2) the parties, who represented the tavashi in the assignment deed, 
were made parties to the suit and so they ‘sufficiently represented the tavazhi+ 
Also third defendant was the eldest member of the tavazhi and as there was 
nothing to indicate that third defendant was not conducting the litigation on 
behalf of the tavazhi, it was binding on the tavazhi, though she was not 
impleaded as manager. 


(3) that gross negligence of a karnavan in conducting a suit, though not 
amounting to fraud or collusion, would be a ground for setting aside a decree ' 
and though a mere omission on the part of a guardian to defend if there was 
no good defence may not be gross negligence, yet it would be gross negligence 
not to defend a suit if there was a valid defence available. 


Thenju v. Chimmu, (1884) LL.R.7 Mad. 413 and Moidin Kutti v. Krish- 
nan, (1887) I.L.R. 10 Mad. 322, followed. 

Vasudevan v. Sankaran, (1897) 7 M.L.J. 102: I.L.R. 20 Mad. 129 (F.B.), 
distinguished. . 

As the plaintiff’s tavazhi had a good defence so far as michavaram was 
concerned and if that had been upheld costs would not have been allowed 
against third defendant in O.S. No. 134 of 1926, the High Court now directed 
the tarwad to refund Rs. 153-10-2 with interest as representing the micha- 
varam paid to first defendant and costs of O. S. No. 134 of 1926. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat in A. S. No. 151 of 1929 
(A. S. No. 416 of 1929, District Court, South Malabar) prefer- 
red against the decree of the Court of the District Munsiff of 
Palghat in O. S. No. 109 of 1928. 

. C. Unnikanda Menon for Appellants. 

P. Govinda Menon for Respondents. 

The Court delivered the following 


Jupement.—The main question in this second appeal is 
whether an ex parte decree in O. S. No. 134 of 1926 on the 
file of the District Munsiff’s Court at Palghat obtained by the 
second defendant against the third and fourth defendants and 
the first plaintiff is binding on the plaintiffs and the tavazhi to 
which they belong. ‘The plaintiffs 1 and 2 and the fourth 
defendant are daughters of the third defendant; the third 
plaintiff is the daughter of the fourth defendant. . They form 
members of a tavazhi, the third defendant being its manager. 
The suit property belongs in Jenm to the first and second 
defendants who are members ofa tarwad. In 1912 the 
management of the tarwad was vested in one Ravunni 
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Mannadiar since deceased and the second defendant. They 
gave a kanom demise of the said property by a deed dated 14th 
October, 1912, to one Ananthakrishna Pattar who assigned 
his interest to the tavazhi of the plaintiffs by an assignment 
deed dated 24th February, 1916. The parties to the said deed 
were Ananthakrishna Pattar on the one hand and the third 
defendant and her minor children fourth defendant, first 
plaintiff and one Devaki since deceased. The said Ravunni 
Mannadiar died in October or November, 1923 and disputes 
arose between the first and second defendants as to the 
management of the tarwad property, the result of which was 
a suit by.the first defendant against the second defendant to 
establish his right being O. S. No. 283 of 1923 on the file 
of the Additional District Munsiff’s Court of Palghat. There 
was a decree in favour of the first defendant in or about 1924. 
Subsequent to the decree the first defendant collected the 
michavaram due from the plaintiff under the kanom demise 
for 1099 and 1100. (Vide Exs. H and H-1.) Against the said 
decree the second defendant appealed, the decision of the Trial 
‘Court was reversed and the second defendant was declared the 
rightful manager. This was about March, 1925. There was 
a second appeal to the High Court against this decision by the 
first defendant. While the second appeal was pending the 
second defendant filed a number of suits against various kanom 
tenants of the tarwad including the plaintiff’s tavazhi. The 
said O. S. No. 134 0f 1926 was the suit instituted against the 
third defendant, fourth defendant and first plaintiff being a 
minor represented by the third defendant. It may be noticed 
that the term of kanom demise under which the plaintiff’s 
tavazhi were holding expired in or about August or September, 
1923, and the tarwad was entitled to sue for redemption, 
Ignoring the payments of michavaram made to the first defen- 
dant, the second defendant sued to recover the arrears of 
michavaram and for redemption of kanom property, and 
possession thereof. It does not appear what specific pleas 
were raised on behalf of the defendants but from the evidence 
in the present suit it would appear that they pleaded that 
michavaram was paid to the first defendant and it ought to 
have been given credit to and that they are also entitled to the 
value of improvements on the property. ‘Apparently a plea 
was also taken that the second defendant was not entitled to 
maintain the suit. Aftera number of adjournments there 
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Narayani was an ex parte decree for redemption and surrender of 
Sankunni Possession on the second defendant depositing into Court a sum 
Mannadiar. of Rs. 314-4-7 being the kanom amount less a sum of Rs. 90-8-0 
the alleged arrears of michavaram and also costs of the suit. 
There was an application to set aside an ex parte decree but the 
same was dismissed by an order dated 30th April, 1927. (Vide 
Ex. VIII.) Thereupon the third defendant filed a suit against 
the first defendant for recovery of the michavaram paid to him. 
While the suit was pending the second appeal filed by the first 
defendant with regard to his right of management was allowed 
by the High Court, the result of which was the first defendant 
was declared the rightful manager. In consequence of this 
decision the third defendant withdrew the suit against the first 
defendant. Before the second appeal was decided in the High 
Court the second defendant executed the decree in the said O. 
S. No. 134 of 1926 and recovered possession of the properties 
from the plaintiff’s tavazhi. This suit has been filed by the 
plaintiffs for a declaration that,the decree in the said O. S. No. 
134 of 1926 is not binding on them, and for recovery of pos- 
session of the suit properties with mesne profits or in the 
alternative for recovery of the michavaram and costs of 
redemption action illegally recovered from them. The grounds 
alleged were (1) that the suit O. S. No. 134 of 1926 by the 
second defendant was incompetent in that he did not represent 
the tarwad; (2) the.suit against the plaintiff's tavazht was not 
duly constituted in that the suit was not against the favazhti as 
such and all the members of the tavazhi were not made parties; 
(3) the third defendant was guilty of gross negligence and 
fraud in the conduct of the said litigation. The first defendant 
at first supported the plaintiff but later on compromised the 
suit with the second defendant and ratified all that he did. 
The second defendant alleged that he duly represented the 
tarwad and filed the said suit bona fide and the third defendant 
was not guilty of any negligence or fraud and no loss resulted 
to the plaintiffs by reason of the failure of the defendants 
in the said litigation. The learned District Munsiff upheld 
the contentions of the plaintiff and gave a decree for possession: 
and mesne profits but the learned Subordinate Judge reversed 
his decree. Against this decision the present second appeal 
has been filed. 
The first contention advanced by Mr. Unnikanda Menon 
is that in view of the decision of the High Court declaring 
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the first defendant to be the rightful manager of his tarwad, 
the second defendant had no right to represent it and take 
any action on its behalf; a suit instituted by him on behalf 
of the tarwad would therefore be incompetent and the decree 
obtained therein inoperative and tantamount to a decree 
obtained by a stranger. Iam unable to uphold this contention. 
The second defendant was himself a member of the tarwad 
and in certain circumstances he can himself file a suit for 
redemption on behalf of the tarwad but on the date the second 
defendant instituted the said suit O. S. No. 134 of 1926, he 
was declared to be the rightful manager by a decree of com- 
petent Court and the said decree until reversed in appeal was 
binding as between the second defendant and the first defendant. 
The second defendant was therefore the proper person to 
represent the tarwad and in any suit instituted by him on 
behalf of the tarwad it will not be open to a third party to 
set up the title of the first defendant. Therefore all actions 
taken by him will be binding on the tarwad unless it is shown 
that it was mala fide and against the interests of the tarwad. 
In this case when the said suit was instituted, the term of 
kanom demise expired and the cause of action for redemption 
accrued in favour of the tarwad and it has not been shown in 
this case that the suit for redemption was not sustainable. I 
asked Mr. Unnikanda Menon whether if the suit for redemption 
was filed by the first defendant, the plaintiffs would have had 
any defence and he was unable to say they would have had 
any. The second defendant therefore in bringing the said suit 
wepresenied the tarwad and the decree obtained by him will 
enure to its benefit. 


The next contention of Mr. Unnikanda Menon is that the 
decree in O. S. No. 134 of 1926 cannot bind the plaintiff's 
tavazht as there was no representation of it in that all the 
‘members were not parties and the third defendant was not sued 
as representing the tavazhi. This contention also is untenable. 
‘The parties to the assignment deed were the third defendant, 
the fourth defendant, the first plaintiff and one Devaki. They 
represented the tavazht in the deed and on the date of the 
institution of the suit, Devaki having died the remaining parties 
to the deed were made parties. They sufficiently represented 
‘the tavazhi. Further the third defendant was the eldest female 
member in management of the tavazhi. No doubt she was not 
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specifically impleaded as such. But as pointed out by Wallace, 
J., in Vesu v. Kannamma}, the question is not so much whether 
a karnavan was specifically impleaded as representative of his 
tarwad as whether he was as a matter of fact not conducting 
the litigation for the tarwad and if it is found that he was, it 
does not matter if the other members were added or omitted 
to be added. There is nothing to indicate in this case that the 
third defendant was not conducting the litigation on behalf of 
the tavazhi. 

The next contention urged is that the third defendant was 
guilty of gross negligence in allowing the suit to be decreed ex 
parte and in her failure to appeal against the same. .It is a 
question how far it is open to a junior member of the tarwad 
to set aside a decree passed against a karnavan on the ground 
of negligence apart from fraud or collusion. In Thenju v. 
Chimmu2 where the karnavan agreed to abide by the oath of 
the opponent, it was held that he acted in excess of his powers 
and failure to adduce evidence in the case prejudiced the 
tarwad and the decree was liable to be set aside. Muttuswami 
Aiyar and Hutchins, JJ., observed at p. 416: 

“His position like that of a Hindu father is fiduciary, though his acts are 
binding on the anandravans as those of the head of the family, until they 
show that such acts are in excess of his authority, or negligent or fraudulent. 
A decree against him is binding on the tarwad, because it is a decree against 
the head, or representative of the family, but his power, as the head of the 
family, is a qualified power, qualified by his fiduciary position and the duties 
which, by the usage of the district, attach to such position. . . . . . Itis 
enough to say that, when fraud or breach of duty as karnavan is shown, his 
act must be treated as a fraud upon his power, and as the karnavan’s conduct 
in suit 19 of 1882 was negligent, if not fraudulent, the decision against him in 
that suit does not bind the respondents”. 


This decision seems to indicate that negligence would be 
a ground for setting aside a decree. It was so understood in 
Moidin Kutti v. Krishnan. In that case the junior members 
of a Malabar tarwad impeached a mortgage executed by their 
karnavan on the ground that the debt in respect whereof the 
said mortgage was executed was one in respect of a decree 
which was passed against the karnavan owing to his neglect 
to appear and state that it was not a binding debt. It was 
found that the debt was not binding and but for the negligent 
conduct of the karnavan the decree would not have been passed, 





1. (1926) 51 M.L.J. 282. 2. (1884) LL.R.7 Mad. 413. 
3. (1887) I.L.R. 10 Mad. 322. 
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It was thérefore held that the mortgage was not binding. 
Brandt, J., with whom Muthusami Aiyar, J., concurred observed 
thus :— 

“In the case of such gross neglect of duty it has been held in Thenju v. 


Chimmu* and S. A. No. 982 of 1886 that the decision is not binding on the 
anandravans who were no parties to the suit”. 


In Vasudevan v. Sankaran? a Full Bench laid down that 
a decree made in a suit in which the karnavan is sued ina 
representative capacity and which he honestly defended is 
binding on the other members of the family. « Honestly ” 
is explained by Collins, C. J., as meaning that the karnavan 
acted in good faith and in what he believed to be the interests 
of the tarwad. Shephard, J., who was a party to the said 
decision observes at page 137: 


“We must either hold that the status of the karnavan has nothing in it 
to make a decree against him binding on the tarwad, or that, in all cases in 
which he is sued or sues in his representative character, the tarwad is bound, 
cases of fraud or collusion only being excepted. Having regard to the 
authorities: already cited, I do not think we are precluded from affirming 


this latter proposition. The former proposition it would not be easy to ` 


reconcile with the Full Bench decision, which alone is binding on us”. 

This decision seems to suggest that the only ground on 
which the decree obtained against a karnavan can be attacked 
is fraud or collusion but I find there is no expression of 
dissent from the view expressed in Thenju v. Chimmul or 
Moidin Kutti v. Krishnan3. In Madhavaya v. Kerala Varma, 
Benson and Bhashyam Aiyangar, JJ., held that wherea karnavan 
was sued in a representative capacity and the decree was 
attacked on the ground of gross negligence, the learned Judges. 
apparently seemed to have negatived the contention and held 
that unless there was fraud or collusion in the conduct of 
the suit the decree could not be attacked. There is no reference 
to either Thenju v. Chimmul or Moidin Kutti v. Krishnan3, 
Sundara Aiyar, J., in his book on Malabar and Aliyasanthana. 
Law observes at page 92 referring to Thenjuv. Chimmul 
‘how much of this is good law after the Full Bench decision: 
is not clear’, but at page 98 says: 


“ A minor is not precluded from bringing a suit to set aside a decree on: 
the ground of the gross negligence of the guardian either by S. 11 or by 
O. 9, r. 9, Civil Procedure Code. The same‘reasoning would apply to the 
case of junior members of a Marumakkathayam or Aliyasanthana family”. 





1. (1884) LL.R. 7 Mad. 413. 
2. (1897) 7 M.L.J. 102: LL.R. 20 Mad. 129 (F.B.). 
3. (1887) I.L.R. 10 Mad. 322 4. (1902) 13 M.L.J. 68, 
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So long as the decisions in Thenju v. Chimmul and 
Moidin Kutti v. Krishnan? stand it must be taken that gross 
negligence of the karnavan would be a ground for setting 
aside a decree. The question is what would amount to gross 
negligence. It was held in Punnayyah v. Virannas: 

“That a mere omission on the part of a guardian to appear at the trial 
would not amount to gross negligence if there was no good ground of defence 


to put forward on the minor’s behalf, but it would be gross negligence not to 
defend the suit if there was a valid defence available”. 


Therefore there must be prejudice to the other members of 
the family by reason of his negligence. The prejudice that has 
been alleged in this case is that proof could have been adduced 
that michavaram was paid to the proper person and evidence 
of reclamation could have been given and by the omission to 
do so, the loss sustained was loss of the michavaram and 
the value of reclamation. It was also alleged in the plaint 
“« the plaintifi’s tavazht was ever prepared to take a renewed 
demise in respect of the properties on payment of the proper 
fees therefor”. So far as the reclamations are concerned, 
both Courts have concurrently found that no reclamations were 
made and the plaintiff’s tavazhi was not entitled to any relief in 
respect thereof. So far as michavaram was concerned, the 
plaintiff’s tavazhi had a good defence. It was paid to the first 
defendant and at a time when his right was declared by the 
Court. But what would be the result of the success of the 
said plea in regard to michavaram ? ‘The decree in so far as 
it credited the michavaram towards the kanom amount and 
awarded cost of redemption against the plaintiff is wrong. 

Beyond this no other prejudice has been shown. In the 
matter of renewal, it has not been proved that there was a 
‘covenant for renewal, nor has it been shown that there was 
any attempt at renewal by the plaintiff’s tavazhi which was 
frustrated. 

Again from the evidence on record it does not appear to 
‘be clear why the third defendant failed to appear. Fraud has 
been negatived in this case and from the order refusing to set 
aside the ex parte decree, it appears that the third defendant 
was in Court. But neither she nor anybody who was in the 
‘conduct of the prior litigation has given evidence as to why 





Me eee LL.R. 7 Mad. 413. 
87) I.L.R. 10 Mad. 322. 
3. (1921) i M E J- 429: LL.R. 45 Mad. 425 at 428. 
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she failed to appear, but I have already shown the detriment 
suffered by this default of appearance. Further, failure to 
appeal against the decree cannot be evidence of any negligence. 
Instead of doing so, she on the other hand filed a suit for 
recovery of michavaram paid from the first defendant. She 
was apparently advised this course because in a number of 
suits filed by the second defendant against the various kanom 
tenants of the tarwad similar pleas were negatived and redemp- 
tion was decreed. (Vide Ex. III series.) That suit had to be 
withdrawn because of the decision in second appeal. Therefore 
the plaintiffs in my opinion had not established any prejudice 
caused by the action of the third defendant so as to entitle 
them to a declaration that the decree for redemption is not 
binding against them. But I think the last contention of Mr. 
Unnikanda Menon that the plaintiff is entitled to a refund of 
the michavaram and the costs of redemption action collected 
from them must prevail. A sum of Rs. 153-10-2 was claimed 
in respect of both in the plaint but the lower Appellate Court 
has given a decree for Rs. 90-8-0 being the michavaram 
collected. Costs of redemption action would not have been 
decreed against them if the third defendant had appeared and 
let in evidence as aforesaid. The second defendant has ratified 
. the action of the first defendant. Therefore the tarwad will 
have to refund not only Rs. 90-8-0 but also the said costs. I 
therefore modify the decree of the lower Appellate Court by 
awarding them the sum of Rs. 153-10-2 instead of Rs. 90-8-0 
with interest thereon at the rate of 6 per cent. from the 4th 
December, 1925, up to date of realization from the tarwad 
of defendants 1 and 2. In the circumstances of the case I 
direct each party to bear his-or their own costs throughout. 


(Leave refused. ) 


S. V. V. a Decree modified: 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Purnananthachi | .. Appellant® . 
v. 
T. S. Gopalaswami Odayar and others.. Respondents. 


Hindu Law—Partition—Deed of partition—Severance of one member of 
family—Shares of other members ascertained —Partition between other mem- 
bers postponed expressly—Effect of deed—Interpretation of deeds—Rules 
governing. 

The male descendants of one S executed a deed of partition by which B 
a grandson of S separated from the other members of the joint family on 
receiving one-fifth share of the family estate and in lieu of that share certain 
properties were allotted to him. The document further provided that the 
other members should take the remaining properties in equal shares, but at the 
same time in deference to,the wishes of the senior member of the family it was 
also provided that the remaining members should live as members of a joint 
Hindu family, that after his death partition should be effected according to 
the shares fixed in the deed, and that so long as they continued joint the 
family should be subject to the law of survivorship. 

Held, that the effect of the document was that there was no separation 
of interests in praesenti as among the members of the family other than the 
outgoing member; there was only a contract as to what was to be done in 
future and such a contract was not invalid although it may be rendered 
ineffective by change of circumstances. í 


A contract such as is found in this case, which is to operate in future is 
rare and cannot control the provision which defines shares and thereby brings 
about a severance of status, unless it is expressed in clear and unambiguous 
terms. 


The cardinal rule of interpretation for deeds as well as for other instru- 
ments is to gather the intention from the words of the document, and for that 
purpose the language of the entire deed should be taken into consideration. 
The interpretation to be adopted should be one which gives effect, if possible, 
to all the parts and does not reject any of them. 


Decision of the Madras High Court (Beasley, C. J. and Curgenven, J.), 
reported in Ramabhadra Odayar v. Gopalaswami Odayar, (1930) 59 M.L.J. 
782 affirmed. 

Appeal from a decree of the High Court of Madras 
dated Ist May, 1930, modifying a decree of the Subordinate 
Judge of Kumbakonam dated the 25th October, 1924. 


The facts of the case are fully set out in the judgment of 
the High Court reported in Ramabhadra Odayar v. Gopalaswami 
Odayarl, The main question in the appeal was whether a deed 
dated 25th November, 1895, by which a partition was effected 








*P, C. A, No. 107 of 1933. 27th July, 1936, 
1. (1930) 59 M.L.J. 782. 
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between one Balasubrahmanya Odayar and the other members of a 
joint family likewise effected a severance of interest among the 
other members. The Subordinate Judge held that the deed had the 
latter effect while the High Court held that it had not. 

M. H. Rashid for Appellant—The partition deed of 1895 
effected a severance of the joint family of the parties. It clearly 
set out the definite shares of the members though it postponed 
the division of the properties by metes and bounds. Cl, 8 of the 
document is void and inoperative. The construction placed upon 
Exhibit A by the trial Judge is proper and correct. 

T. J. Strangman for Respondents Nos. 4, 5 and 8—The 
deed of 25th November, 1895, which effected a partition between 
Balasubrahmanya and the other members of the family did not effect 
a severance of interests amongst such other members. If there be 
an ambiguity about the deed the subsequent conduct of such 
other members must be considered. (Mussamut Nanomi Babuasin 
v. Modun Mohunl.) Inthe light of that subsequent conduct no 
severance of interests was intended or effected. 

M. H, Rashid replied on the issue of the subsequent conduct 
of the other members of the family. 

J. M. Parikh appeared for the Official’ Receiver. 

27th July, 1936. Their Lordships’ judgment was delivered 
by 
Sir Suapr LAL.—On tne 25th November, 1895, the male 
descendants of one Sepperumal executed a deed, by which 
Balasubrahmanya, a grandson of Sepperumal, separated from 
the other members of the joint family on receiving one-fifth 
share of the family estate. In lieu of that share, the immov- 
able properties specified in list B mentioned in the third clause 
of the deed were allotted to him. There was admittedly a 
complete partition between him on the one side and the 
remaining members of the family on the other side, both in 
title to, and in physical possession of, the property. What was 
the status of the other members inter se? Did they constitute a 
coparcenary, or were they divided in estate? Now, Cl. 3 of the 
deed provided that they were to get the immovable properties 
specified in list A and the outstandings detailed in list C. ` But 
these properties were not partitioned amongst them. 

The rule is, however, well established that “ when the 
members of an undivided family agree among themselves with 
regard to particular property, that it shall thenceforth be the 
subject of ownership, in certain defined shares, then the 
eee eee Se a S EENEN 
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character of undivided property and joint enjoyment is taken 
away from the subject-matter so agreed to be dealt with; and 
in the estate each member has thenceforth a definite and certain 
share which he may claim the right to receive and to enjoy in 
severalty, although the property itself has not been actually 
severed and divided”. (Appovier v. Rama Subba Aiyan.1) 


The question is whether the share of each member was 
defined, though the property itself was not partitioned by 


. metes and bounds. The determination of this question depends 


upon the interpretation to be placed on the terms of the 
document. Now the first clause of the deed not only gives a 
one-fifth share to Balasubrahmanya, but also states that the 
remaining four-fifths of the estate will be divided in five 
equal shares, each of which will be given to each of the five 
groups of the other members named therein. There can be no 
doubt that if it was intended that this clause should take effect 
immediately, there would be a division of their interests in the 
estate, and they cannot be held to be coparceners subject to 
the rule of survivorship. The definition of their shares would 
effect a severance of the joint status, and convert the joint 
tenancy into a tenancy in common. 


The deed, however, shows that Muthu, who was the senior 
member of the family, was anxious that there should be no 
disruption of the joint family, and that the members other than 
Balasubrahmanya should remain undivided during his lifetime. 
Muthu had no male issue, and, as stated in Cl. 6, he surrender- 
ed his own share in the estate. It was in compliance with his 
wishes that the clause states that the remaining members 
“shall, during the lifetime of said Muthu, live as members of 
one family,” and that after his death partition shall be effected 
according to the shares mentioned in Cl. 1. 


That there should be no immediate separation is empha- 
sised by Cl. 8 which is in these terms :— 

“So long as the sharers other than Balasubrahmanya Odayar of us 
remain joint without effecting a division according to the shares mentioned 
in paragraph 1 hereof, the family shall be treated as an ordinary undivided 
Hindu family subject to the law of survivorship.” 

This clause would undoubtedly be repugnant to Cl. 1, if 
the latter clause was intended at once to create a severance of 
the joint status. It is, therefore, necessary to ascertain the 
o o oo o e nee 


1. (1866) 11 Moo. LA. 75 at 90. 
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intention of the parties. The cardinal rule of interpretation 
for deeds as well as for other instruments is to gather the 
intention from the words of the document, and for that pur- 
pose the language of the entire deed should be taken into 
consideration. The interpretation to be adopted should be 
one which gives effect, if possible, to all the parts, and does 
not reject any of them. 


Now, the appellant contends that all the members of the 
family became divided in status, but this construction would 
involve the rejection of the provision contained in Cl. 8 that 
the parties other than the outgoing member shall be treated as 
an ordinary undivided Hindu family subject to the rule of 
survivorship. It appears that this was the provision to which 
they attached importance. 

The two clauses can be reconciled, if Cl. 8 takes effect 
at once and continues in operation until the division of the 
estate after the death of Muthu as stated in Cl. 6. When 
that division takes place, the parties would get the shares specifi- 
ed in the first clause. In other words, the operation of Cl. 1 
was postponed until after the death of Muthu. A covenant of 
this character does not effect an immediate severance of 
status, but postpones it to a future time. Until that time 
comes, there is no separation of interests, and the members 
hold the estate as joint tenants. Itis possible that during the 
interval some members may die without leaving any male issue, 
and in that case the stipulation as to the shares would not take 
effect, and the estate would be divided among a smaller number 
of coparceners, each of whom would get a larger amount 
than the stipulated share. 

The result is that there is no separation of interests in 
praesenti; there is only a contract as to what is to be done in 
future, and such a contract is not invalid, though it may be 
rendered ineffective by change of circumstances. 


A contract of this description, which is to operate in 
future, is rare and cannot control the provision which defines 
shares and thereby brings about a severance of status, unless it 
is expressed in clear and unambiguous terms. This test is 
satisfied in the present case. 

Upon a consideration of all the terms of the document, 
their Lordships do not think that there is any adequate ground 
for dissenting from the conclusion reached by the learned 
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judges of the High Court. They will, therefore, humbly advise 
His Majesty that this appeal should be dismissed with costs. 
The Offcial Receiver, West Tanjore, Respondent No. 9, is not 
entitled to the costs of the appeal, as obviously no relief was 
claimed against him by the appellant. 

Solicitors for Appellant: R. S. Nehra & Co. 

Solicitors for Respondents 4, 5 and 8: T. L. Wilson & Co. 

Solicitors for the Official Receiver: G. K. Kannepalli. 


S: P.K: Appeal dismissed. 
B. V. V. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp ROCHE, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 


Alluri Venkatapathi Raju and another .. Appellanis* 
v. 
Dantuluri Venkatanarasimha Raju 
and others ©.. Respondents. 


Hindu Law—Partition—Nature of Hindu coparcenary—Relations of its 
members inter se—Renunciation of interest by outgoing member—Status of 
remaining members—Division of right—Severance of interest—No physical 
division of property—Separation in status—Agreement between the parties 
—Act or transaction defining shares in the estate—Statements of members of 
the family—Their relations with the estate—Nature of evidence. 

The father of a joint family has the power to divide the family at any 
time during his lifetime without the consent of his sons, and, if he makes a 
division, it has the effect of separating, not only the father from the sons, 
but also the sons inter se. 

It is a settled rule that when the members ofa family hold the family 
estate in defined shares, they cannot be held to be joint in estate. But no 
definement of shares need take place, when the separating member does not 
receive a share in the estate but renounces his interest therein. His renuncia- 
tion merely extinguishes his interest in the estate, but does not affect the 
status of the remaining members quo-ad the family property, and they 
continue to be coparceners as before. The only effect of renunciation is to 
reduce the number of the persons, to whom shares would be allotted, if, and 
when, a division of the estate takes place. 

If there has been a division by the members of the family of their 
right to, or severance of their interest in, the estate, they must be held to be 
separate in status, though there has been no physical division of the property, 
and though there may be no separation in food or dwelling; if, on the other 
hand, there has been no such division of right or severance of interest, they 
continue to be joint in estate, and mere cesser of commensality would not 
make them separate in estate, as a member may become separate in food or 
residence for his convenience. A division of right or a severance of the joint 








* P. C. As, Nos. 55 and 56 of 1933. 17th July, 1936. 
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Status may result, not only from an agreement between the parties, but from 
any actor transaction which has the effect of defining their shares in the 
estate, though it may not partition the estate. Ifa document clearly shows a 
division of right, its legal construction and effect cannot be controlled or 
altered by evidence of the subsequent conduct of the parties. Balkishen Das 
v. Ram Narain Sahu, (1903) L.R. 30 LA. 139: I.L.R. 30 Cal. 738 (P.C.). 

AV the common ancestor of the plaintiffs and defendants constituted 
a joint Hindu family with his four sons P, K, A and R. In 1839 the eldest 
son P severed ‘his connection with the family and went away to another 
village to earn his livelihood. After his departure the remaining three sons, 
K, A and R continued to live together with their father in their ancestral 
village until the father died in 1842. Thereafter the three sons left their an- 
cestral village and took up their abode at another place where they made their 
home, and started business ona large scale, and acquired valuable proper- 
ties with the profits of the business. K died in 1882, and shortly afterwards 
his son V died, leaving him surviving a widow and a daughter. A and R con- 
tinued to carry on the business, and while they did not recognise the right of 
V’s widow to inherit her husband’s share in the estate belonging to the family, 
they provided ample maintenance, for her and her daughter and also for the 
widow and the daughters of K. A died in 1894 and was succeeded by R as the 
manager of the family estate, until he also died in 1903. In a suit commenced 
by the sons of the daughter of V against the members of the family, who 
were in possession of the estate, for a declaration that the plaintiffs would be 
entitled to succeed, on the death of their mother, to a portion of the estate 
claimed by them, alleging that in 1839 there was a separation among the 
four sons of AV, and that the suit property was acquired by K and his son 


V and devolved, at V’s death, upon his daughter as his heir under the Hindu 
Law, 


Held, (1) that the departure of the eldest son P did not effect a change 
in the status of the common ancestor and his other sons, and they continued 
to be members of the joint family. (2) In determining the issue whether, 
at the time of his death, V was a member of a Hindu coparcenary with 4 and 
R, or whether he was separate from them in estate, statements made by R 
and K in the course of an inquiry in 1876 by the Tahsildar regarding their 
liquor and arrack contracts should not be wholly relied on as they were made 
either to serve their purpose or proceeded upqn ignorance of the true position. 
Itis not their statements but only their relations with the estate which 
should be taken into consideration in determining the issue, (3) V was joint 
in estate with 4 and R when he died in 1882, and his interest in the estate 
passed by survivorship to the other coparceners, and could not descend to 
his heirs under the Hindu Law. 

Appeal allowed. Decree of the High Court (Ramesam and Cornish, JJ.) 
reversed. -Decree of the Trial Judge restored. 


Two consolidated appeals from a judgment and decree 
dated 27th September, 1927, of the High Court of Judicature at 
Madras modifying a judgment and decree dated 9th November, 
1922, of the Subordinate Judge of Masulipatam in O. S. 
No. 27 of 1922. 


A, M. Dunne, K. C., and P. V. Subba Row for Appellants,— 
Krishnamraju and his son Venkatraghvaraju, Akkiraju and 
Ramaraju were members of a joint and undivided Hindu family 
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and all the suit properties were joint family properties which 
after the deaths of Krishnamraju and Venkatraghvaraju devolv- 
ed upon Akkiraju and Ramaraju by right of survivorship and the 
plaintiffs have no reversionary rights. The maintenance deed 
between Venkatraghvaraju’s widow and Akkiraju and Ramaraju 
was a genuine family arrangement and is binding on the plaintiffs. 
The plaintiffs’ mother represented the estate in Suit No. 46 of 
1908 and the decision is binding upon the plaintiffs and is res 
judicata. The decision of the Subordinate Judge is right and 
that of the High Court erroneous. 

L. De Gruyther, K. C. and H. R. Abdul Majid for Respon- 
dents.—There was a severance of the members of the Alluri 
family and Krishnamraju was a divided member. The acquisitions 
made by Krishnamraju and his son Venkatraghva in their own 
names belonged exclusively to them. There was no tenancy in 
common between the brothers Krishnamraju, Akkiraju and 
Ramaraju and there was no such plea in the suit. The High Court ` 
madeanew case for the defence. The properties in Schedules B 
and B-1 are admittedly accretions to the properties in Schedules A 
and A-1. The decision in O. S. No. 46 of 1908 is not res judicata. 


17th July, 1936. Their Lordships judgment was delivered 
by 

Sır Srani LAL.—These are two consolidated appeals 
from a decree of the High Court of Judicature at Madras, by 
which that Court set aside a decree of the Subordinate Judge 
of Masulipatam dismissing the plaintiffs suit, and granted a 
declaration that the plaintiffs would be entitled to succeed, on 
the death of their mother, to a portion of the estate claimed by 
them. The principal question, on which elaborate arguments 
have been advanced by the learned counsel for the parties, is 
whether the plaintiffs’ maternal grandfather was, or was not, 
joint in estate with the ancestors of the contesting defendants. 

The relationship of the persons concerned is indicated in 
the following pedigree :— 

Alluri ss aaa 


ee 


| ‘ 
Pattabhiramaraju Krishnamraju Akkiraju Ramaraju 
Buchi Venkayya = Venkatraghvaraju = Venkata Narasayya 


Ciono Tan 





Venkata Narasimmaraju Satyanarayanaraju 
. (Plaintiff No. 1) (Plaintiff No; 2) 
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The common ancestor of the parties, Alluri Venkataraju, 
and his four sons constituted a joint Hindu family governed by 
the Mitakshara school of the Hindu Law. They originally 
resided in Gudimellanka in the Godaveri District of the Madras 
Presidency, but in’or about 1839 the eldest son, Pattabhirama- 
raju, severed his connection with the family and went away to 
another village to earn his livelihood. After his departure 
Venkataraju and his remaining three sons continued to live 
together, and it seems that they were still living at Gudimell- 
anka, when the father died in 1842. Thereafter, the three 
sons left their ancestral village and moved first to Jangemsava- 
ram, and finally took up their abode at Chintalapalli where they 
made their home. While they were living at that place they 
Started business on a large scale, and acquired valuable proper- 
ties with the profits of the business. — 


On the 14th July, 1882, Krishnamraju and his son Venkat- 
Taghavaraju were drowned in the Godaveri River; and the 
Courts below have concurred in holding that it was the father 
who died first, and that his son succumbed shortly afterwards 
‘on that very day. Venkatraghavaraju left him surviving a 
widow Narasayya anda daughter Chandrayya by his pre- 
‘deceased wife Buchi Venkayya: 

After the deaths of Krishnamraju and his son, Akkiraju 
and Ramaraju continued to carry on the business, and while 
they did not recognise the right of Venkatraghavaraju’s widow 
to inherit her husband’s share in the estate belonging to the 
family, they provided ample maintenance, not only for her and 
her step-daughter Chandrayya, but also for the widow and 
‘daughters of Krishnamraju ` E 


In 1894 Akkiraju died, and was succeeded by Ramaraju 
as the manager of the family estate. After the death of 
Ramaraju, which took place in 1903, there were dissensions 
between the descendants of the two brothers, which culminated, 
in 1908, in a suit for a partition of .the joint estate. To that 
suit, which was brought by Subbaraju, a grandson of Akkiraju, 
not only were the other male descendants of Akkiraju and 
Ramaraju impleaded as defendants, but also Venkatraghava- 
Taju’s daughter Chandrayya and her two minor sons, who are the 
plaintiffs in the present case. No written statement was filed 
on behalf of the minors by their mother, who was appointed 
their guardian ad litem; but in the pleas raised by her on her 
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own behalf she claimed the estate on the ground of inheritance 
from her father who, she said, was separate from his collaterals. 
This plea gave rise to an issue about the jointness or other- 
wise of Venkatraghavaraju with Akkiraju and Ramaraju, but no: 
evidence was adduced by the parties on that issue, and the 
judgment of the trial Court, which decreed partition of the 
estate, states that the issue “was given up by the parties.” The 
decree for partition granted by the Court of first instance was: 
affirmed on appeal by the High Court. 
The joint property. was duly partitioned in accordanc 

with the decree, and it was not until the 3rd of April, 1918, 
that the suit, which has led to these appeals, was commenced 
by Chandrayya’s sons against the members of the Alluri 
family, who were in possession of the estate. They alleged. 
that in or about 1839 there was a separation among the four 
sons of Venkataraju, and that the property, which is the 
subject-matter of the suit, was acquired by Krishnamraju and 
his son Venkatraghavaraju, and devolved, at the death of the 
latter, upon his daughter as his heir under the Hindu Law. 
They urged that the judgment pronounced in the suit of 1908. 
was not binding upon them, and asked for a declaration of 


their right to succeed, after the death of their mother, to the 


property specified in the schedules attached to the plaint, which, 
they said, had belonged to their maternal grandfather. Their 
claim was resisted by the descendants of Akkiraju and Ramaraju 
on various grounds, including the plea that Krishnamraju with 
his son was joint with his brothers, and that on the deaths of 
the father and the son in 1882 the estate passed to Akkiraju 
and Ramaraju by survivorship. This plea was upheld by the 
trial Judge, but his judgment has been reversed by the High 
Court. 

Now, the first question, which their Lordships have to 
consider, is whether there was a separation of the joint family 
in the lifetime of Venkataraju. There can be no doubt that 
the father of a joint family has the power to divide the family 
at any time during his life without the consent of his sons, and, 
if he makes a division, it has the effect of separating, not only 
the father from the sons, but also the sons imter se. No- 
evidence has, however, been produced to prove such a division 
by Venkataraju, and the only circumstance, to which reference 
has been made inthe arguments, is the migration in 1839 of 
the eldest son Pattabhiramaraju from his ancestral village to 
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another village called Pothumatla, where he settled permanently. 
The family was, at that time, in straitened circumstances, and 
had no property except a small dwelling house. Not only did 
Pattabhiramaraju relinquish his interest in that house, but, as 
found by the Courts in India, he severed his connection with 
the joint family; and after his departure he and his descendants 
had nothing to do with the other sons of Venkataraju. 

What is the effect of this renunciation upon the status of 
the other members of the family? It is argued that, when one 
member of a joint family separates from the other members, 
his separation operates as a separation of all the members of 
.the family from one another. In many cases it may be neces- 
sary, in order to ascertain the share of the outgoing member, to 
fix the shares which the other coparceners are or would be 
entitled to, and in this sense, subject to the question whether 
these others have agreed to remain united or to reunite, the 
separation of one is said to be a virtual separation of all, Bala- 
bux Ladhuram v. Rukmabail. It is a settled rule that when 
the members of a family hold the family estate in defined 
shares, they cannot be held to be joint in estate. But no 
definement of shares need take place, when the separating 
member does not receive any share in the estate but renounces 
his interest therein. His renunciation merely extinguishes his 
interest in the estate, but does not affect the status of the 
remaining members quo-ad the family property, and they 
continue to be coparceners as before. The only effect of 
renunciation is to reduce the number of the persons, to whom 
shares would be allotted, if, and when, a division of the estate 
takes place. 


The Courts below have, therefore, rightly held that the 
departure of the eldest son did not effect a change in the status 
of Venkataraju and his other sons; and that they continued to 
be members of the joint family. 


It appears that it was after the death of the father that 
his three sons began to acquire property out of the profits of 
the business carried on by them. The eldest of them, Krishnam- 
raju, obtained from Government the monopoly of selling liquor 
in a taluk of the Godaveri District, and his youngest brother 
got a similar contract for selling another liquor. The third 


—— mE 





1. (1903) L.R. 30 LA. 130: LL.R. 30 Cal. 725 (P.C.). 


PC: 
Alluri 
Venkata- 
pathi Raju 


Dantuluri 

Venkata- 

narasimha 
Raju. 


_—— 


Sir 
Shadi Lal. 


P.C. 
Alluri 
Venkata- 
pathi Raju 
v 


Dantuluri 
Venkata- 
narasimha 
Raju. 


— 


Sir 
Shadi Lal. 


564 THE MADRAS LAW JOURNAL REPORTS. [VoL 


brother, Akkiraju, was engaged in the work of a farmer of 
Crown lands. They were successful in their ventures, and it 
is stated that the various properties acquired by them amounted 
in value to about Rs. 1,50,000 in 1882, when Krishnamraju 
and his son were drowned in the river. 


The learned Judges of the High Court have agreed with 
the trial Judge that Venkatraghavaraju died after his father, 
and the question arises whether, at the time of his death, 
he was a member of a Hindu coparcenary with Akkiraju 
and Ramaraju, or whether he was separate from them in 
estate. On this point the High Court, dissenting from the 
Subordinate Judge, holds that, though the estate was not 
partitioned by metes and bounds, there was a severance of the 
joint status, with the result that they held the estate, not as 
joint tenants, but as tenants in common. The learned counsel 
for the parties have invited their Lordships’ attention to various 
cases which define the nature of a Hindu coparcenary and the 
relations of its members inter se, and enunciate the principles 
which should be followed in determining the question of the 
severance of the joint status. The leading case on the subject 
is that of Appovier v. Rama Subba Aiyani, where Lord 
Westbury expounds the law in these terms :— 

_ “According to the true notion of an undivided family in Hindu Law, no 
individual member of that family, whilst it remains undivided, can predicate 
of the joint and undivided property, that he, that particular member, has a 
certain definite share. No individual member of an undivided family could 
go to the place of the receipt of rent, and claim to take from the collector or 
receiver of the rents, a certain definite share. The proceeds of undivided 
property must be brought, according to the theory of an undivided family, to 


the common chest or purse, and then dealt with according to the modes of 
enjoyment by the members of an undivided family.” 


After stating that the property ceases to be joint property, 
if it is held in defined shares, and that an actual partition of 
the property is not necessary for making the family a divided. 
family, he makes the following observations :— 

“It is necessary to bear in mind the two-fold application of the word 
‘division’ There may be a division of right, and there may be a division of 
property.” 

Now, it is not suggested that in the present case the 
brothers ever effected a partition of their estate by metes and 
bounds. The question is whether there was a division of rights 
in the estate. Their Lordships are, however, unable to find 


————— eee 
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any document which caused a severance of ‘the joint status 
in this case. The trial Judge has examined various letters 
written by the members of the family and their employees 
engaged in the abkari and other business carried on by the 
brothers, and they show that all the three brothers were jointly 
interested in various concerns, and it appears that it was out 
of the profits thus made by them that they acquired immovable 
properties. 

It cannot be disputed that after the death of Venkat- 
taghavaraju in 1882, Akkiraju and Ramaraju treated all the 
properties as the estate of the joint family and claimed. to be 
proprietors thereof by survivorship. This would undoubtedly 
be an interference with the widow’s right, if her husband had 
died as a divided member of the family. It is clear that, 
though she had influential paternal relatives to support her 
cause, they, not only did not put forward her right to succeed 
to her husband’s estate, but recognised that she was entitled 
only to maintenance, and accepted the arrangement by which 
she was granted the income of a plot of land in lieu of her 
maintenance. It is significant that neither the daughter 
Chandrayya, even after attaining majority, nor her sons, took 
any active steps to repel the attack on their rights of inheritance 
until 1918, when the sons brought the present action. 

The learned Judges of the High Court think that the 
brothers held the estate as tenants in common and could not, 
therefore, be joint in status. They observe that “if there is 
nothing like Exs. CC series in the case, the proper inference to 
draw is that the family is a Hindu joint family, and the 
question is what is the proper legal inference to be made, keep- 
ing the Exs. CC series in consideration, from the other facts 
appearing in the case.” 


In view of the importance attached to the documents 
included in Exs. CC series, it is necessary to examine them 
with some care. 


It appears that Krishnamraju had obtained a licence for 
selling arrack liquor in 1876 in the Taluk of Narsapur, and 
that his brother Ramaraju held a similar licence for selling 
toddy in the same taluk. Now, r. 5 of the rules governing the 
“exclusive privilege of vending toddy” prescribes that “the 
holder of the licence shall not hold or have any interest in the 
exclusive privilege of manufacturing and selling arrack in the 
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part of the district to which his licence relates”; vide, Ex. CC. 
A similar prohibition applied to the holder of a licence for 
selling arrack. The brothers, however, were licensees for 
selling toddy and arrack in the same area, and their joint 
interests in both the licences offended against the rule. This 
violation of the rule did not escape notice. A complaint was 
made against them to the Collector of the district who directed 
the Tahsildar of Narsapur to make an enquiry whether the 
brothers were interested in both the contracts. It was during 
the course of this enquiry that Krishnamraju stated that he 
and Ramaraju were divided, and that he himself had only the 
arrack business and had nothing to do with the toddy contract 
for which Ramaraju alone was responsible, Ex. CC (2). An 
exactly similar statement was made by Ramaraju, Ex. CC (3). 


Now, this statement of Krishnamraju, which runs counter 
to a subsequent statement made by him in 1882 that the 
brothers were co-sharers in the estate, has been held by the 
trial Judge to be false; but the learned Judges of the High 
Court did not think that the two statements were irreconcilable. 
They explain that what the brothers intended to say in 1876 
was that “they had been divided in status” before 1876, and 
were, therefore, tenants in common in that year; and that the 
statement of Krishnamraju in 1882 also meant that the brothers 
were interested in all the properties as tenants in common, and 
not as joint tenants. This explanation might remove the 
objection of inconsistency between the two statements, but it 
would not satisfy the rule that the holder of a licence for sel- 
ling one liquor “shall not have any interest” in the licence for 
selling another liquor in the same locality. The brothers, even 
if they were tenants in common in respect of the liquor 
contracts, would still be interested in the profits and losses 
resulting from each of those contracts. And this was exactly 
what was prohibited by the rule. 


Their Lordships regret that they are unable to accept the 
interpretation placed by the High Court upon the statements, 
and they agree with the trial Judge that the statements made 
by the two brothers in 1876 were false. It sometimes happens 
that persons make statements which serve their purpose or 
proceed upon ignorance of the true position; and it is not their 
statements, but their relations with the estate, which should be 
taken into consideration in determining the issue. 
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The vital factor'in a case of this kind is the nature of the 
interest which the members of the family have in the estate. 
As stated, if there has been a division of their right to, or 
` severance of their interest in, the estate, they must be held to 
be separate in status, though there has been no physical division 
of the property, and though there may be no separation in food 
or dwelling; Amritrao v. Mukundraol. If, on the other hand, 
there has been no such division of right or severance of interest, 
they continue to be joint in estate, and mere cesser of commen- 
sality would not make them separate in estate, as a member 
may become separate in food or residence for his convenience. 
A division of right or a severance of the joint status may 
result, not only from an agreement between the parties, but 
from any act or transaction which has the effect of defining 
their shares in the estate, though it may not partition the estate. 
If a document clearly showsa division of right, its legal con- 
struction and effect can not be controlled or altered by evidence 
of the subsequent conduct of the parties, Balkishen Das v. Ram 
Narain Sahu.2 


Having regard to these principles, which are established 
by the cases cited in the course of the arguments at the Bar, 
their Lordships concur in the conclusion reached by the trial 
judge that Venkatraghavaraju was joint in estate with Akkiraju 
and Ramaraju when he died in 1882, and that his interest in 
the estate passed by survivorship to the other coparceners, and 
could not descend to his heirs under the Hindu Law. The 
evidence is strongly in favour of this conclusion, and, apart 
from Exs. CC, which have been already discussed, the High 
Court is in agreement with the trial judge as to its effect. 


In view of the plaintiffs’ failure on“the merits, their Lord- 
ships find it unnecessary to determine the plea that the rule of 
res judicata operates as a bar to the present claim. This plea 
raises a difficult question, upon which their Lordships do not 
desire to express any opinion. 


The result is that the decree of the trial Judge dismissing 
the suit should be restored. Their Lordships will, therefore, 
humbly advise His Majesty that the defendants’ appeal should 
be allowed, and that preferred by the plaintiffs should be 





1. (1919) 15 N.L.R. 165 (P.C.). 
2. (1903) L.R. 30 I.A. 139: LL.R. 30-Cal. 738 (P.C.). 
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dismissed. The plaintiffs must pay the costs incurred by the 
defendants here as well as in the High Court. 


Solicitors for Appellants: Douglas Grant & Dold. 
Solicitors for Respondents: G. K. Kannepalli. 

S. P.K. — Appeal allowed. 
S. V. V. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VAE ARIS AND MR. 
Justice MOCKETT. 


M. Subbayya Thevar, Zamindar of 
Uttumalai .. Appellant* (Defendant) 
v. 
Sivagnana Marudappa Pandian .. Respondent (Plaintiff). 


Maintenance—Zamindari—Self-acquired—Son whether can sue for main- 
tenance—Absence of custom to prove right to maintenance—Act XII of 1934. 


Where a Zamindari was owned as self-acquired property by the holder 
for the time being and his son claimed maintenance as of right, in the absence 
of any evidence to establish any custom to that effect, 


Held, that the claim to maintenance was unsustainable. 


Rama Rao v. Rajah of Pittapur, (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: 
ILL.R. 41 Mad. 778 at 785 (P.C.) and Baijnath Prasad Singhv. Tej Balt 
Singh, (1921) 40 M.L.J. 387: L.R.48 LA. 195: LL.R. 43 All. 228 (P.C.), 
referred to and explained. 


Collector of Gorakhpur v. Ram Sundar Mal, (1934) 67 M.L.J. 274; L.R. 61 
J.A. 286: I.L.R. 56 All. 468 (P.C.) and Commissioner of Inicome-tax v. Zamin- 
dar of Chemudu, (1934) 67 M.L.J. 306: I.L.R. 57 Mad. 1023 (F.B.), relied on. 


Mulla’s Hindu Law, 8th Edn., at p. 611, explained. 


After the passing of the Madras Impartible Estates (Amendment) 
Act XII of 1934 there is no warrant for the suggestion that there is a kind 
of consciousness in this presidency that a Zamindar’s son should be entitled. 
to maintenance from his father irrespective of the question whether in the 
father’s hands the Zamindari is joint family property or not. 


Appeal against the decree of the Court of the Subordinate 
Judge (Principal) of Tinnevelly in Original Suit No. 94 of 
1930. 


S. Ramaswami Aiyar and T. P. Gopalakrishna Aiyar for 
Appellant. 

B. Somayya and R. Krishnaswami for Respondent. 

The judgment of the Court was delivered by 

V aradachariar, J.—This is an appeal by the defendant who. 
has been directed by the decree of the lower Court to pay 





* Appeal No. 381 of 1932. 21st March, 1936, 
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certain sums of money to the plaintiff, his son, towards main- 
tenance. The plaintiff is an adult and is not under the Hindu 
Law ordinarily entitled to enforce payment of maintenance as 
a “ personal” obligation of the father. Where the father is in 
possession of joint family property, the adult son is entitled to 
be maintained from out of the income of the joint family 
property but it is doubtful if he can maintain a suit for main- 
tenance against the father when he could as well sue for 
partition. Where the property in the father’s possession is 

‘impartible the son would not, even if the impartible estate be 
joint family property, be entitled to sue for partition and in 
such cases a suit for maintenance has been permitted. 

In the present case the plaint proceeded on the footing 
that the defendant. was .in possession of the Uttumalai 
Zamindari in some character other than that of separate 
property. The plaint also alleged that there was an immemorial 
and well-known custom prevalent in the Uttumalai Zamindari 
and all other Zamindaris according to which a person in the 
position of the plaintiff was entitled to maintenance. The 
defendant denied that the plaintiff was entitled to maintenance. 
He asserted that the Uttumalai Zamindari must be regarded 
as separate property in his hands and not as joint family 
property out of which the plaintiff can claim maintenance. He 
also denied the existence of the custom alleged in the plaint; 
and, in paragraph 2 of the additional statement filed on the 
17th December, 1930, it was distinctly asserted : 

“No such custom has hitherto been recognised in judicial decisions at 


any rate when the impartible estate is the self-acquired property of the 
holder”. 


In the rejoinder filed by the plaintiff in answer to this 
statement no new information was vouchsafed, but it was 
asserted that the Uttumalai Zamin was in no sense the self- 
acquired property of the defendant. 


On these allegations, issues were framed, of yid it is 
sufficient to refer to issues 2, 3 and 4. Issue 2 raised the 
question whether the Uttumatai Zamindari was the joint 
family property of the parties or the sole property of the 
defendant. The lower Court rightly found that the property 
was the separate property of the defendant because he got it 
by inheritance from his sister’s adopted son. This finding has 
not been attacked before us and it is unnecessary to say more 
on this issue. 
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The fourth issue was to the effect, ‘Is that custom true? ”. 
It is to be regretted that the issue was framed in a form which 
did not bring out the nature of the custom pleaded or required 
for the purposes of the case. The point really in controversy 
between the parties on the question of custom was whether 
there was a custom to pay maintenance even when the property 
is not held by the holder for the time being, as joint family 
property; if it was joint family property, the right of the first 
generation of descendants to maintenance, has not been dis- 
puted. This way of framing issue No. 4 has led to an obvious 
mistake in the treatment of the case in the lower Court as we 
shall presently show. 


The third issue ran as follows :— 


“Tf the second issue is found for the defendant, is plaintiff entitled to 
have that Zamindari taken into consideration in the fixing of the main- 
tenance allowance to be awarded to him assuming the custom alleged by him 
to be true?” 

Issues 1 to 3 were heard as preliminary issues. On the 
third issue the learned Subordinate Judge curiously enough 
said that the defendant had made no distinction in his addi- 
tional written statement as between Zamindaris which are held 
as joint family properties and Zamindaris which are self- 
acquisitions so far as the allegation as to the custom was 
concerned. He forgot that the plaint itself made very little 
differentiation between judicial decision and custom and the 
written statement accordingly followed the same lines. It is 
however obvious from the paragraph which we have already 
quoted from the additional written statement that the defendant 
did insist that the plaintiff was not entitled to maintenance if 
the Court should hold that the Zamindari in his hands was not 
joint family property. 

The learned Subordinate Judge disposed of issue 3 in 
two sentences which we have had great difficulty in under- 
standing. He said: 


“Their Lordships of the Privy Council have referred in Protap Chandra 
Deo v. Jagadish Chandra Deot to the expression of opinion in Rama Rao v. 
Rajah of Pittapur?, though that expression of opinion has been stated in 
Baijnath Prasad Singh v. Tej Bali Singh’ to be obiter. Consequently I have 
to find the issue for the plaintiff”. 





1. (1927) 53 M.L.J. 30 at 37: L.R. 54 I.A. 289: I.L.R. 54 Cal. 955 at 968 (P.C.). 
2. (1918) 35 M.L.J.392: L.R. 45 LA. 148: I.L.R. 41 Mad. 778 (P.C.). 
3. (1921) 40 M.L.J. 387: L.R. 48 I.A. 195: LL.R. 43 All. 228 (P.C.). 
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The learned Counsel who appeared for the respondent before 
us has explained this judgment of the learned Subordinate 
Judge to mean that according to the observations of their 
Lordships in Rama Rao v. Rajah of Pittapur! the son of the 
holder of an impartible estate has been recognized to be entitled 
to maintenance without the necessity of proving the custom 
in each case and as that decision proceeds upon the footing 
that in an impartible estate there are neither coparcenary rights 
nor any of the incidents relating to joint family property, the 
observations justify the award of maintenance to the son 
irrespective of the question whether the impartible estate in 
the possession of the father is joint family property or separate 
property. The learned Judge however recognised that Lord 
Dunedin himself in Baijnath Prasad Singh v. Tej Bali Singh? 
stated that many of the observations in Rama Rao v. Rajah of 
Pittapur! might have to be ragarded as obiter. But as reference 
has been made in Protap Chandra Deo v. Jagadish Chandra 
Deo’ to Rama Rao v. Rajah of Pittapur! he thought he must 
follow the dictum in that case. 


When the case came on before another Judge for the trial 
of the other issues in the case, the learned Counsel for the 
defendant asked for a separate trial and finding in respect of 
Issue No. 4. But the then Judge felt himself precluded from 
dealing with the question because of what he considered to 
be the implication of the finding already recorded by his 
predecessor on the third issue. He was good enough, however, 
in justice to the defendant, as he says, to refer to some of 
the contentions raised before him, but refrained from giving 
a finding on the point. Feeling himself precluded from dealing 
with the question of the plaintiff’s right to maintenance, the 


new Subordinate Judge practically confined himself to the. 


question of the amount of maintenance and other incidental 
matters. 

In the course of the argument before us, Mr. Somayya 
has drawn our attention to the relevant decisions of the Judicial 
Committee and of all the Courts in India. More than one 
recent judgment of their Lordships has attempted to -state 
with precision the result of the cases relating to impartible 
ane a re ee ee ee 


1. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: I.L.R. 41 Mad. 778 at 785 (P.C.). 


2. (1921) 40 M.L.J. 387: L.R. 48 I.A. 195: ILL.R. 43 All. 228 
at 243 and 244 (P.C.). 


3. (1927) 53 MLJ. 30: L.R. 54 I.A. 289: I.L.R. 54 Cal. 955 at 968 (P.C.). 
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estates; it is therefore not necessary for us to refer to earlier 
decisions. Taken out of its context, the observation in Rama 
Rao v. Rajah of Pittapur is no doubt capable of being under- 
stood in the way that the learned Subordinate Judge understood 
it. But a perusal of the whole judgment and a consideration 
of their Lordships’ later judgments will show that that view is 
not correct. 

It is unnecessary for the purposes of this case to discuss 
the exact basis of the decision in Rama Rao v. Rajah of Pittapur1 
because in the later decisions in Baijnath Prasad Singh v. Tef 
Bali Singh? and Collector of Gorakhpur v. Ram Sundar Mal, 
their Lordships have themselves attempted to state the position 
with the necessary qualifications. It is sufficient to refer to the 
observation in Collector of Gorakhpur v. Ram Sundar Mals 
that it has been clearly shown: 

“That there is now no reason why the earlier judgments of the Board 
should not be followed, such as, for instance, the Chellapalli case, Yarlagadda 
Mallikarjuna v. Yarlagadda Durga Prasada*t, which regarded their right to 


maintenance, however limited, out of an impartible estate as being based upon 
the joint ownership of the junior members of the family”. 


We may also add that the observation in Rama Rao v. 
Rajah of Pittapur! that has been relied on by the learned 
Subordinate Judge and by the learned Counsel for the respon- 
dent before us does not itself purport to declare the right to 
maintenance but merely refers to the basis on which the right 
recognised in the earlier cases in respect of maintenance might 
be based, the suggestion being that custom rather than joint 
family right might be regarded as the basis. It was obviously 
not the effect or the intention of the sentence to recognise the 
right to maintenance in cases where no such right has been 
recognised in the earlier cases. Mr. Somayya admitted before 
us that in none of the earlier cases relating to impartible 
Zamindaris has the Court recognised a right in an adult son to 
claim maintenance from the impartible Zamindariin the hands 
of the father even when it was not joint family property. 

We may refer in this connection to an observation in Sir 
D. F. Mulla’s book, 8th Edn. at page 611 where a sentence from 
Rama Rao v. Rajah of Pittapur! is reproduced without the 





1. (1918) 35 M.L.J. 392: L.R. 45 LA. 148: LL.R. 41 Mad. 778 at 785 (P.C.). 
2. (1921) 40 M.L.J. 387: L.R. 48 I.A. 195: LL.R. 43 All. 228 (P.C.). 

3. (1934) 67 M.L.J. 274: L.R. 61 I.A. 286: I.L.R. 56 All. 468 at 485 (P.C.). 
4. (1900) 10 M.L.J. 294: L.R. 27 I.A. 151: I.L.R. 24 Mad. 147 (P.C.). 
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context in which it occurs. As it stands, the statement in the 
‘book is capable of being misread as supporting a general right 
to maintenance in favour of the son irrespective of the question 
whether the impartible estate in the father’s hands is joint 
family property or not. In Commissioner of Income-tax v. 
Zamindar of Chemudu} a Full Bench of this Court affirmed the 
principle that the right to maintenance which the son of the 
holder of an impartible Zamindari possesses is only an incident 
attaching to its character as joint family property. 

The observations in Nilmony Singh Deo v. Hingoo Lall 
Singh Deo? are likewise capable of being misunderstood if the 
context is ignored. The antethesis drawn in that judgment 
was between claims by the younger sons against their elder 
brother on the one hand and claims by the descendants of the 
younger brother against their uncle. The son’s claim against 
the father was not then before the Court. It is obvious that 
when one of three brothers inherits an impartible estate from 
the father, it would be an estate where the younger brothers 
had: lost their right of succession only by reason of its 
impartibility. In such circumstances the Court thought that 
the younger sons would be entitled to maintenance without 
proof of special custom, but they added that as regards 
members belonging to a lower generation there must be definite 
proof of custom. 

We may refer in passing to the way in which the matter 
has been dealt with in a recent enactment of the Madras Legis- 
lature. In Madras Act XII of 1934 which attempted to declare 
the law as it has been understood even prior to the decision in 
Rama Rao v. Rajah of Pittapur? and in conformity with the 
latest pronouncements of their Lordships as regards the true 
character of impartible estates, the second section which. pro- 
poses to add S. 9 to the Impartible Estates Act of 1904 is 
limited to cases where the estate has for the purpose of succes- 
sion to be regarded as the property of the joint family. There 
is accordingly no warrant for Mr. Somayya’s suggestion that 
there is a kind of consciousness in this presidency that a 
Zamindar’s son should be entitled to maintenance from his 
father irrespective of the question whether in the father’s 
hands the Zamindari is joint family property or not. It is not 
_——$.$—$ 


1, (1934) 67 M.L.J. 305: I.L.R. 57 Mad. 1023 (F.B.). 
2. (1879) I.L.R. 5 Cal. 256. 
3. (1918) 35 M.L.J. 392: L.R. 45 LA. 148: KL.R. 41 Mad. 778 (P.C.). 
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suggested that the evidence in this case establishes any custom 
to that effect. The decision of the lower Court in favour of 
the plaintiff is accordingly unsustainable. 

Mr. Somayya suggested two other grounds in favour of 
the plaintiff's claim, one based on an arrangement under which 
a third party agreed to finance the defendant at the time when. 
the defendant had to conduct a litigation for the recovery of 
the Zamindari and the other, based on the offer made at the 
end of paragraph 12 of the written statement. As regards 
the first ground, it is sufficient to say that the agreement makes 
no provision for the defendant maintaining the plaintiff. The 
fact that the plaintiff thought it worth his while to join in an 
arrangement made by the father for raising a loan for the 
recovery of the Zamindari may be due to various reasons but 
that -will not of itself convert the estate into joint family 
property because the suit was decreed on the basis of a right 
of inheritance in the present defendant as heir to his sister’s 
son; nor can that circumstances confer on the plaintiff any 
rights not expressly provided for in the agreement. 

The offer in the written statement is more in the nature 
of a voluntary undertaking and does not amount to any, 
admission of a legal right; that undertaking is coupled with 
-onditions which no Court of law can enforce, namely, that 
the plaintiff should behave in a particular way and be amenable 
to the defendant. No decree could be founded on such an offer. 

The appeal must accordingly be allowed and the suit 
dismissed with costs both here and in the Court below. 

K. C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice anD Mr. Justice Kine. 


The Secretary of State for India 
in Council represented by the 





Collector of Chittoor .. Appellani* (Defendant) 
v. 
Sri Mahant Prayag Dossjee Varu 
and others .. Respondents (Plaintiffs). 


Madras Irrigation Cess Act (VII of 1865)—Government tank—Accustom- 
ed taking of water from tank to irrigate lands in an estate-~Measure of water 
—Basis—Dependant on area under irrigation. \ 


*S. A. No. 1932 of 1931. _ 8th April, 1936. 
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Wet lands in ‘village P within £’s estate were being irrigated for more 
than a century by the water from tank S belonging to Government. In 1873 
the Government effected some improvements to the tank and materially 
increased its capacity. The cultivation accounts for the years prior to the 
improvement showed that on an average 80 acres were irrigated by water 
from tank S. 

Held, that it may be presumed that there must have been some engage- 
ment between the Government and the estate to supply some water free of 
charge but it is for the plaintiff (estate) to prove the extent of the right and 
the nature of the engagement under the proviso to S. (1) of the Madras 
Irrigation Cess Act VII of 1865. In the absence of other data, the only 
measure that is practicable is to presume that water necessary to irrigate the 
extent of land under irrigation at or about the time of the engagement was 
granted free of cess. Where subsequently there isan increase in the area 
under irrigation the onus of proving that the increase in area is not due to 
increased use of water but for other causes, suchas a change in the character 
of the ryots, or their improved methods of utilising the water, is strictly on 
the estate. 

Balasurya Prasadha Row v. The Secretary of State for India, (1917) 
33 M.L.J. 144: L.R. 44 I.A. 166: I.L.R. 40 Mad. 886 (P.C.), distinguished as a 
case where there were sluices and other appliances to facilitate measuring 
the quantity of water. . 

Appeal against the decree of the District Court of Chittoor 
in A. S. No. 65 of 1927 preferred against the decree of the 
Court of the Subordinate Judge of Chittoor in O. S. No. 58 of 
1923. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Appellant. l 

T. Kumaraswamiah and T. K. Srinivasa Thathachariar for 
Respondents. 


The Court delivered the following 


Jupement.—The suit out of which this appeal arises was 
filed in December 1921 by the owner of the Athimanjeri Estate 
and relates to the Sholinghur Tank. Wet lands in the village 
of Panchagantaninadhapuram which is within the Athimanjeri 
Estate are being irrigated by water from this tank and have 
been so irrigated for more thana century. Until 1920 nocharge 
was made for this irrigation by Government but in that year, 
and again in 1921, Government levied water-cess. Plaintiff 
thereupon filed this suit, claiming an absolute right to one-third 
of the water from this tank and asking for a perpetual injunc- 
tion restraining Government from levying water-cess, and for 
the refund of the cess already levied. 

The suit was tried by the learned Subordinate Judge of 


Chittoor. He found that plaintiff had failed to prove his claim 
to one-third of the water, but that on the facts it must be 
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presumed that Government had entered into an engagement 
with plaintiff’s predecessor-in-title to supply water from the 
Sholinghur tank to lands in this village free of charge. He 
also found, however, that by reason of improvements carried 
out at Government expense in 1873 the capacity of the tank 
had been materially increased, and, in consequence, the area of 
irrigation in the village had also been materially increased. 
From these facts he inferred that the measure of the grant 
must be the amount of water which the tank could supply before 
the improvements were effected and this amount beascertained, 
from material contained in cultivation accounts for the years 
previous to the improvements, to be the quantity which could 
irrigate eighty acres. He passed a decree accordingly, limiting 
the refund and the injunction to the quantity of water so 
ascertained. 


With this decree neither party was satisfied, plaintiff 
appealing, and Government filing a memo. of cross-objections. 
In disposing of the appeal and cross-objections the learned 
District Judge of Chittoor agreed with the Sub-Judge that 
plaintiff’s right to one-third of the water had not been esta- 
plished, and agreed also that the result of the improvements in 
1873 had been to bring about a large increase in the area of 
village lands irrigated from the tank, but he differed from the 
Sub-Judge’s method of estimating the extent of the pldintiff’s 
right to free water. He held that the fact that irrigation prior 
to the improvements was limited to an average extent of 80 
acres was not conclusive, and that other factors besides the lack 
of water, viz., the apathy, conservatism and lack of enterprise 
of the ryots had restricted this extent. He realised that it was 
impossible to arrive at any precise estimate of the quantity of 
water available before 1873, but considered that the fairest 
method, and the most convenient method, of settling this 
question was to allow free irrigation to all wet lands in the 
village for one crop only, reserving Government’s right to levy 
water-cess for any subsequent crop. The effect of this decision 
is to reduce considerably the amount of water-cess payable by 
the plaintiff. 


This solution also, however, has failed to commend itself 
to either. party. This time Government has appealed and 
plaintiff has filed a memo. of cross-objections. 
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In its memo. of appeal.Government contends that-plaintiff 
has no right to free water at all and that this suit should have 
been dismissed. In the hearing before us however, this extreme 
position was abandoned. It was conceded that there must have 
been some engagement to supply some water free of charge, 
and it was argued in the alternative that of the two methods 
of ascertaining what that engagement was, that adopted by 
the Sub-Judge is right, and that adopted by the District Judge 
is wrong. Plaintiff on the other hand contends that he is 
liable to pay no water-cess at all, and if that extreme claim is 
negatived, argues in the alternative that the decree of the 
District Judge should be affirmed. 


The law on this subject is to be found in the proviso to 
S. 1 of the Madras Irrigation Cess Act VII of 1865 which 
runs as follows :— l 

; “Provided that where a zamindar or inamdar ` . a is by virtue of 
engagements with the Government entitled to irrigation free ‘of separate 
charge, no cess under this Act shall be imposed for water supplied to the 
extent of this right and no more”. 

It is clear from the language of this proviso that it is for 
plaintiff to establish what his engagement with Government 
was, and the only question before-us is to decide by what 
method the extent of plaintiffs right to free irrigation is to 
‘be ascertained. It is common ground at the hearing before us 
that that right was the right to take whatever water was 
available in the tank at the time when the engagement must be 
deemed to have been agreed upon—zi.e., at some time more than 
a century ago. - i 


Now plaintiff's argument before us is that at the time of 
the.permanent settlement in the early years of the nineteenth 
century this tank was in a far better condition than it was 
before its repair in 1873, and was in fact capable of irrigating 
all the wet lands in the village. What was done in 1873 was 
only partly to restore it to its old condition of efficiency. It 
is, therefore, he contends, unfair to estimate the quantity of 
‘water available in 1805 by assuming that at that time also it 
could irrigate only 80 acres. In support.of that argument he 
refers to the very cultivation accounts themselves on which 
‘Government relies, which show that although only 80 acres 


were actually cultivated, the total nanja or wet Jand of the’ 


village was entered as about 200 acres,- 
73 
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This argument, however, we are unable to accept. In the 
first place it is due rather to promptings from ourselves, who: 
‘were anxious to clarify the plaintiff’s contention, than to: 
‘anything to be found in the pleadings. There is no trace of 
its ever having been put forward in either of the two Courts 
‘below. In the second place it is supported by no authoritative 
text-book and by no evidence of any witness regarding the 


‘significance of the particular entry relied on in the cultivation 


accounts. And finally it is, in our opinion, based upon facts. 
which ate unproved and contrary to those found by the lower 
Courts, which assume throughout in the absence of any conten- 


-tion or evidence to the contrary that the improvements of 1873. 


were not .a mere restoration of the tank to its condition of 
sixty or seventy years before, but a conversion of an originally: 
inferior tank into a much better one. 


_ We must now therefore rule out the extreme contentions. 
of either side, and discuss the methods of ascertaining what 
was the volume of water available in this tank before the 
improvements were effected. The method adopted by the Sub-- 
Judge of considering the extent of land irrigated by the water 
is one which follows the authority of a ruling of this Court,. 
Secretary of State for India v.' Ambalavana Pandara: 
Sannadhit. The question is formulated at page 371 in these 
words ‘ whether the area irrigated should be viewed asa final 
and conclusive. measure of the quantity of water used” and the: 
learned: Judges goon to say: l 


“In the great majority of cases no other test of any practical value than 
that of the area irrigated can be suggested. It has been constantly adoptedi 
and acted upon as conclusive of the extent ofa zamindar’s rights to free: 
irrigation, as numerous decisions show”. 


Later on at page 372 they lay down the law as follows :— 


“A Jandholder is not precluded from showing that the excess of wet. 
cultivation (first or second crop as the case may be) irrigated with the aid of 
Government water over that existing at the time of the grant, is due to 
thrifty use. of water ‘or careful maintenance of his channels or lands to- 
prevent wastage and not to the use of an increased quantity of water in which 
case water-cess on the increased area would not be leviable. , But in all such 
cases rigid proof should be required the natural presumption being that the: 
quantity of water used varies in proportion to the extent under irrigation.” 


Now it is argued for the plaintiff, and, no doubt, rightly; 
go argued, that the authority of this ruling is to some extent 
shaken by the Privy Council’ in its judgrhent in the Urlam: 


en en ee TEE EEE ASEEIEEE EE EEESnEnEE ERED 





1. (1910) ILL.R. 34 Mad: 366. 
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case, Prasad Row v. The Secretary of State for Indiai. There 
a different standard of measurement was adopted. It was found 
that sluices and channels which take off water from a Govern- 
ment river, were granted to a zamindar along with the land 
through which the channels ran, and the zamindar’s right to 
water, to quote the words of the judgment on page 904: 


‘must be measured by the physical conditions, such as the size of the 
channel, or the nature and extent of the sluices and weirs governing the 
amount of water which enters the channel, and not by the purposes for which 
the grantor or his tenants have been accustomed to use water from the 
. channel prior to the date of the grant. The water in the channels may 
never have been used by the grantor or his tenants at all, but it would be 
absurd to hold on that account that no easement orright of taking water 
from the river passed by the grant”. 

The Urlam case, however, though of supreme importance 
in regard to the law relating to thelevy of water-cess, cannot 
be said to afford us any practical assistancein our present 
-problem, for there is no question here of any elaborate system 
of sluices and channels on a large scale and no evidence of the 
existence of any such sluices and channels from which the 
capacity of the tank can be estimated. The test laid down in 
the Urlam case cannot therefore be applied, and we must fall 
back on what other material we have. The only positive 
material is that afforded by the actual extent of irrigation. 


Now it is, of course, theoretically possible that although 
the water available in the years before 1873 sufficed to irrigate 
only 80 acres, the same quantity of water might now be made 
to irrigate a larger extent. The learned District Judge was, 
we think, perfectly justified in taking into account the ‘apathy, 
conservatism, and lack of enterprise’ of the ryots of that 
distant period. But those defects in the character of the ryots 
are more a matter of surmise than of proof and still less has the 
plaintifi been able to show what extent could be irrigated now 
with the old water-supply by ryots who are not apathetic, not 
conservative, and not unenterprising. The words of the proviso 
to S. 1 of the Act certainly show that plaintiff must clearly 
prove and define the extent of his right, and where there can 
be no doubt that he is unable to do this, he must suffer for it 
as the learned District Judge himself recognises in another part 
of his judgment (para. 11). We are of opinion that this is a 
case like that referred to in Secretary of State for India v. 





2. (1917) 33 M.L.J. 144: L.R. 44 I.A. 1€6: LL.R. 40 Mad. 886 (P.C.). 
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‘Ambalavana Pandara Sannadhit where the extent of the-land 


irrigated is the only test which is of any practical value, and 


‘that before holding that the increase of irrigation is not due to 


the increased use of water (which is itself made available only 


‘by improvements undertaken at Government expense) we must 


insist upon strict proof of the existence of other causes, such 


- as, e.g., a change in the character of the ryots, or their 


improved methods of utilising the water. This strict proof is 


‘certainly lacking in the present case. 


In the result therefore allowing the appeal in part, and 


-dismissing the memorandum of cross-objections with costs we 


must set aside the decree of the learned District Judge and 


-restore that of the learned Subordinate Judge. Each side to 


pay its.own costs of the appeal and of first appeal. 
S. V. V. —— Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao anD Mr. 


i Justice CORNISH. 


A. Venkitaswami Chettiar 


` and others .. Petitioners* (Appellants in C. 


M. P. No. 6792 of 1932 and 
Respondenis in C. M. P. 
No. 6794 of 1932) 
v. i 

Sekkutti Pillai .. Respondent (2nd Respondent 
in C. M. P. No. 6792 of 1932 
and Petitioner in C. M. P. 
No. 6794 of 1932). 


Civil Procedure Code (V of 1908), S. 110—Decree against A, B, C and 
D—Decree afirming the lower Court’s decree with regard to A, B.and, C but 


. varying with regard to D—Single decree drawn up—If plaintiff can appeal to 
_ Privy Council against C. 


The test for determining whether under S. 110 of Civil Procedure Code, 


` the decree appealed from affirms or varies the decision of the Court 


immediately below is to see if it afirms-or varies the decision as it affects 
the subject-mattter in dispute or as it affects the party for or against 
whom leave to appeal is sought and not to treat the entire decree as single 


- and’see if it affirms or varies the decision of the Court below irrespective of 
. its effect on the subject-matter in dispute or on the party. The right way of 
.- construing S. 110, Civil Procedure Code, is to read the words ‘ decree or final 


order’ in Cl. (3) in conjunction with and to treat them as zelaie to ‘ the 


* subject-matter’ mentioned in Cl. (1). 


: i; 1. (1910) LL.R. 34 Mad. 366. ; 
'* C.M.Ps. Nos. 6792 and 6794 of 1932. 31st March, 1936. 
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Where tbe lower Court passed a decree in a mortgage suit against 4 and. 


B for the full amount claimed and against C and D for part of the amount, 
and on appeal, the High Court confirmed the decree as regards.A, B and C 
and varied it as regards D oe holding him liable for more than’ what the first 
Court decreed. 


+ Held, that it is open-to D to appeal to Privy Council as it was a varying 
decree so far as he was concerned, but so far as C was concerned it was only 
a decree of affirmance and so the plaintiff cannot appeal against C in the 
absence of a substantial question of law. aa 


Annapurnabaiv. Ruprao, (1924) L.R. 51 I.A. 319: I.L.R. 51 Cal. 969 (P. C.) 
is only an authority for the position that if as regards the subject-matter in 
dispute, the appellate Court has varied the lower Court’s decision, the 
appellate decree is not an affirming one, whether the lower Court’s decree 
has been varied to the prejudice of the'applicaht or in his favour. 


Bibhootibhooshan Datta v. Sreepati Datia, (1934) I.L.R. 62 Cal. 257 sn 
Narendra Lal v. Gopendra Lal, (1927) 31 C.W.N. 572: A.LR. 1927 Cal. 543, 
approved. 


Perichiappa Chettiar v. Nachiappan, (1930) 35 L.W. 206, distinguished. 


Petitions praying that in the circumstances stated therein 
and in the affidavit filed with C. M. P. No. 6792 of 1932 the 
High Court will be pleased to grant leave to appeal to His 
Majesty in Council against the judgment and decree of the 
High Court in A. S. No. -218 of 1930 preferred to the High 
Court against the decree of the Court of the Subordinate Judge 
of Dindigul in O. S. No. 22 of 1928. 

T. M. Krishnaswami Aiyar and N. Sivaramakrishna Aiyar 
for Petitioners in C. M. P. No. 6792 of 1932. 

T. R. Venkatarama Sastri for K. Aravamudha Aiyangar 
for Respondents in C. M. P. No. 6792 of 1932. 


T. R. Venkatarama Sastri for T. P. Gapalakrishna Aiyar 
for Petitioners in C. M. P. No. 6794 of 1932. ` 


T. M. Krishnaswami Aiyar for Respondents in C. M. P: 
No. 6794 of 1932. 


, The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This is an application by the 
-plaintiff for leave to appeal to His Majesty in Council: One 
-Sandanam Pillai died in 1919, leaving his widow the fourth 
‘defendant and two sons, the first andthe second defendants. 
The third defendant is the son of the first. The suit was brought 
on a mortgage bond executed in 1923 by the first and fourth 
defendants. The trial Court passed a decree for the full 
amount claimed, against the executants of the bond, namely, 
defendants 1 and 4. As regards defendants 2 and 3, they were 
held liable only for a fraction of the debt. The plaintiff filed 
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an appeal to the High Court and the result of it was, that the 
lower Court’s decree against defendants 1 and 4 was confirmed ; 
the third defendant’s share in the joint property was held 
liable almost for the full amount claimed, that is to say, so far 
as he was concerned, the lower Court’s decree was practically 
reversed; lastly, in regard to the second defendant, the High 
Court confirmed the first Court’s decree. The plaintiff’s present 
application is for leave to appeal to His Majesty in Council 
against the High Court’s judgment, in so far as his claim 
against the second defendant was disallowed. The principal 
question to be determined is, whether the High Court’s 
judgment is an affirming one or not. 


It is not disputed that the requirement of the section as 
regards the value of the subject-matter, both of the suit and 
of the appeal, is fulfilled. It has been urged that some 
substantial question of law is involved in the appeal, but we 
are decidedly of the opinion that this contention cannot prevail, 
The second defendant was a minor when the debt sued on was 
incurred by his brother, the first. One of the points urged 
in the appeal was, that the second defendant should be held to 
have ratified the transaction after he had become a major. 
Applying certain well-settled legal principles. to the facts of 
the case, the High Court rejected that contention and we are 
clearly of the opinion, as already stated, that the appeal raises 
no question of law, which can be considered substantial within 
the meaning of S. 110, Civil Procedure Code. 


The main question then is, whether when the intended 
appeal is directed as against the portion of the decree which 
pertains to the second defendant, the High Court’s decree 
should be regarded as one of affirmance or of reversal. The 
applicant’s contention shortly is, that where the decree, as 
passed, is on its face single, it should always be regarded as 
one and entire, irrespective of its dealing with several subject- 
matters or disposing of claims against several defendants. The 
argument is put thus: taking the High Court’s decree as 
a whole, has it or has it not varied the lower Court’s decree? 
So far as the third defendant is concerned, it has undcubtedly, 
done so. Therefore it is immaterial that the decree as against 
the second defendant has been confirmed. ' This contention as 
we shall presently show, is hardly sound in principle and would 
not have been put forward, it is conceded, but for the supposed 
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effect of the decision of the Judicial Committee in Annapurnabar 


v. Rupraol. Asa question of construction, we fail to see why, - 


when there are several decisions in respect of several subject- 
matters, the decree embodying those decisions should, by some 
fiction, be regarded as one and entire. Leaving over the 
question of parties for the moment, we shall first deal with the 
contention as it bears on the question of various subject-matters. 
Suppose there is a suit filed in respect of ten loans of ten 
different dates representing ten different transactions. The 
trial Court passes a decree in respect of the first loan, but 
negatives the plaintiff’s claim. in regard to the other nine 
alleged loans. The High Court reverses the trial Court’s 
decree as to the first loan but maintains it as to the remaining 
loans. The argument is that the plaintiff can, taking advantage 
of the High Court’s partial reversal, file an appeal questioning 
every one of the concurrent findings. Again, let us suppose, 
that upon a man’s death, his heir files a suit for recovery of 
six items of movable property. The defendant denies that he 
took possession. The trial Court on evidence finds that the 
defendant’s case is true in regard to, items 4 to 6 and passes a 
decree in respect of items 1 to 3 alone. The High Court reverses 
the trial Court’s decree as to item 4 and upholds it as regards 
the remaining items. The argument is, that the plaintiff can 
file an appeal for attacking the concurrent findings in respect 
of items 5 and 6; the defendant can likewise claim the right of 
appeal for getting rid of the concurrent findings as regards 
items 1 to 3. The effect of this contention is that although the 
items are distinct, the case in regard to each of them is distinct, 
the findings are distinct, the accident ‘of there being a partial 
reversal enables either party to challenge the findings, as to 
which both the Courts are agreed. This is a startling result, 
and the question is whether there is anything in the wording 
of the section which compels us to uphold a contention of this 
sort. Í 2 


We shall next examine the applicant’s contention as it 
bears on the question of parties. First, let us for the purpose 
of illustrating the point, vary the facts of the present case. 
Instead of the second defendant having won (as he has done) 
in both the Courts let us suppose that he had lost the suit by a 
concurrent finding. According to the argument, the reversal 
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of the decree so far as the third defendant is concerned, ‘gives 
the second defendant a right to appeal. Then again, let us 
take the facts as they are: ‘The effect of the contention is, that 
even defendants 1 and 4, against whom the decree has beer 
confirmed, can prefer an appeal. This contention, if accepted, 
would lead to’ anomalies of the most serious kind. 

Two further illustrations will serve to bring out clearly 
all that is involved in the argument. Where the trial Court 
passes a decree against a debtor and his surety, but the appel- 
late Court exonerates the surety, on the ground that there has 
been a variation of the contract without his consent, the debtor 
is on this contention enabled by reason of the part-reversal of 
the decree, to file an appeal and attack the concurrent finding. 
Again, for money borrowed by 4, the trial Court passes a 
decree against Æ and B on the ground that B was A’s partner 


but rejects the claim against.C and D, finding that they were 


not his partners. If the appellate Court reverses the trial 
Court’s finding so far as C is concerned, it will be open to the 
plaintiff (on this contention) to attack the concurrent finding 


that D was not a partner; B will be likewise enabled to get rid 


of the finding as against himself, though that finding also is a 
concurrent finding. 
Not a single case decided previous to Aunapurnabai v. 


-Rupraol, on which the applicant so strongly relies, lends the 


slightest support to this view. On the strength of that Privy 
Council ruling, an argument similar to the present one was in 
a recent case put forward; but a Bench of the Calcutta High 
Court repelled it with great force, observing that: 

“The enormity of the opposite view is so very great that a far more clear 


and express pronouncement of the Judicial Committee would be necessary to 
uphold it.” (Bibhootibhooshan Datta v. Sree pati Datta.”) 


We, with great respect, entirely agree. There, it was held 
that where the appellate decree modifies the original decree 
upon a single point and that completely in the applicant’s. 
favour, so that he has no further grievance in that matter, he 


cannot, because of that modification, have a right to appeal on 


other points on which Courts have concurred (see p. 260). 


‘To the same effect is a decision of another Bench reported in 


Narendra Lal v. Gopendra Lals. Where the lower Court 


‘ 


` (1924) L.R. 51 1.A. 319: LER. 51 Cal: 969 (P. C). 
: 2. (1934) LL.R. 62 Cal. 257. 
"3. (1927) 31 C.W.N. 572: A.LR. 1927 Cal. 543. - 
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granted a certain share and the High Court increased it 
further, the plaintiff cannot, without showing .a substantial 
question of law, have a right to litigate upon other points, upon 
which both the Courts have been in agreement. What is to be 
regarded, according to both these cases, is not the decision as 
a whole, but the decision as it affects the subject-matter in 
dispute, and we think this is the proper test. The right way, 
of construing S. 110 is to read the words “decree or final 
order” in Cl. (3) in conjunction with, and to treat them as 
relating to “the subject-matter” mentioned in Cl. (1). The 
authorities on this subject have been so fully adverted to in the 
two cases’ mentioned above, that no useful purpose will be 
served by our covering the same ground. 
Now, turning to Annapurnabai’s case does it really support 
the petitioner’s contention? There a person died leaving two 
widows. The plaintiff claimed to have been adopted by the 
senior widow. The first defendant was the junior widow; the 
second defendant claimed to be her adopted son. The plaintiff 
. denied the second defendant’s adoption and both the defen- 
dants the plaintiff’s adoption. In the suit, the plaintiff claimed 
.certain property. Not only did the two defendants deny, as 
already stated, his adoption but the first defendant claimed for 
herself maintenance at Rs. 3,000 per annum. The District 
Judge held that the plaintiff’s adoption was proved and that 
the adoption alleged by defendant No. 2 was.not. He held 
further that the plaintiff was bound to provide maintenance for 
defendant No. 1 at the rate of Rs. 800 per annum. On appeal 
to the Court of the Judicial Commissioner, the decree was 
modified by: the maintenance being increased from Rs. 800 to 
Rs. 1,200 per annum; in other respects the decree was con- 
firmed. Special leave to appeal was applied for by defendants 
1 and 2. The petitioners’ counsel is reported to have argued, . 


“Having regard to the concurrent findings the petitioners desire to 
appeal only with regard to the amount of the maintenance”. 


Their Lordships, holding that the petitioners had a right 
of appeal, observed that the appeal should be limited to the 
question as to the maintenance allowance. The respondent was 
unrepresented and their Lordships disposed of the matter in 
two brief sentences. It is difficult to believe that the order 
was intended to be a considered pronouncement upon a subject 
of such great importance. - Indeed, there is reason to think, in 


view of the difference in the wording of the order as reported 
74 
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in the Volume of the Indian Appeals and that of the Indian 
Law Reports, Calcutta, that their Lordships did no more than 
grant special leave, observing that the petitioners had a right 
of appeal. Is it to be inferred that the Judicial Committee 
left it open to the defendants to attack the concurrent finding 
as regards the plaintiff’s adoption? Is it to be further held that 
their Lordships, without saying so, abrogated the principle, 
which. till then, the Indian Courts had, without question, 
applied? Not infrequently are attempts made (attended, as is 
well known, with unfortunate results) to read into the Privy 
Council judgments, much more than is to be found in them. 
This is one such attempt, and we are perfectly clear that it 
ought not to be allowed to succeed. 

It must be admitted, as Rankin, C.J., observes in Narendra 
Lal v. Gopendra Lali, already cited, that the judgment of the 
Privy Council has the effect of overruling the principle on 
which the-well-known case of Raja Sree Nath Roy Bahadur v. 
The Secretary of State for India in Council2, rested. That 
arose under the Land Acquisition Act and the applicant claimed 
Rs. 77,000 odd. The Judge granted him about Rs. 28,000 and 
the High Court on appeal increased the amount by Rs. 7,000. 
The plaintiff applied for leave to appeal to the Judicial Com- 
mittee, which was refused. The line of reasoning seems to 
have been, that in regard to the balance of the plaintifi’s claim, 
namely, Rs. 42,000, both the Courts agreed in disallowing it and 
the High Court’s judgment should therefore be deemed to be 
an affirming one. This view, as already stated, can no longer 
prevail; but it must be observed and that is very important, 
that that case comprised only one subject-matter, namely, the 
amount of compensation claimed. The Privy Council ruling is 
authority for the position, that if as-regards the subject-matter 
in dispute, the appellate Court has varied the lower Court’s 
decision, the appellate decree is not an affirming one; incident- 
ally this statement involves that it makes no difference, 
whether the lower Court’s decree has been varied, to the 
prejudice of the applicant, or in his favour. 

There are in some cases (to which it is unnecessary to 
refer) observations, which seem to lend support to the 
applicant’s contention, with which, with great respect, we dis- 





(1927) 31 C.W.N. 572: A.LR. 1927 Cal, I: 
2. (1904) 8 C.W.N. 294, pni 
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agree. There is, however; one case of our Court which requires 
special notice. (Perichiappa Chettiar v. Nachiappani.) That was 
a suit for an account against an agent, the claim having been 
valued at Rs.-40,000. The first Court passed a decree for 


about Rs. 5,600; the result of the High Court’s decree was that > 


the amount awarded to the plaintiff was reduced to about 
Rs. 2,000. He applied for leave to appeal. The argument 
negatived by the learned judges was, that there should be 
deemed to be as many subject-matters as there were items in 
dispute. This appears clearly from more than one passage in 
the judgment of Anantakrishna Aiyar, J. The learned Judge 
observes: 


“ On behalf of the second defendant (respondent in this petition), his 
Jearned Advocate argued that the questionin dispute between the parties 
related really to various items in the account rendered by the agent, that the 
value of none of the items exceeded Rs. 10,000.” (P. 210) 


and again 
“ Further, ina suit for an account by the principal against his agent, it 
could not, in our opinion, be said that each objection raised by the plaintiff 


or the defendant to the commissioner’s report isa different subject-matter’ 
<P. 126) 


_ This is precisely what we have been trying to show; 
there is a distinction between the decree taken as a whole 
and the several decisions in respect of the various subject- 
matters comprised in that decree. When a general account is 
claimed by an agent, the question is, is there a single subject- 
matter or are there as many subject-matters as there are items 
in dispute? This case decides that the subject-matter is single 
and cannot be split up. It is unnecessary in this case to 
express any opinion on this matter, but the observations of the 
learned Judges in regard to other matters such as the effect of 
the Privy Council decision in Annapurnabai’s case? are, we 
must point out with great respect, obiier. 

In the result, the plaintiff’s application fails and is dismiss- 
ed with costs. 

C. M. P. No. 6794 of 1932. 

This application is made by the first defendant in his 
character as- the third defendant’s representative, for leave to 
appeal against the decree of the High Court in so far as it 
affects the third defendant. The application is not opposed. 
The High Court’s decree, to the extent to which it affects the 


— 





1. (1930) 35 L.W. 206. 
2. (1924) L.R. 51 LA. 319: LL.R. 51 Cal. 969 (P.C.). 
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third: defendant, is a reversing one; further, the requirement; 
of S. 110, Civil Procedure Code, in regard to the value of the. 
subject-matter is fulfilled. Leave is granted. 4 


S. V. V. Orders accordingly. 

IN THE HIGH COURT OF JUDICATURE ‘AT MADRAS. i 
Present :—Mr. Justice Panpranc Row. 

Sri Emberumanar Jeer Swamigal .. Petitioner* (5th Res- 





pondent) 
v. 
The Board of Commissioners for 
Hindu Religious Endowments, 
Madras and others .. Respondents (Board, 
i i Petitioners and 
Respondents 2 to 4 
and 1). 


Writ of certiorari—Endowments Board directing order of precedence of 
theertham and honours—Board considering the matter judicially—Order if 


‘subject to -be quashed by a writ—Administrative order—Hindu Religious 


Endowments Act (II of 1927), S. 79—Effect of. ; 
Where the Endowments Board passed an order that “the petitioners. . . 

are entitled to 9th theertham and 9th place in the distribution of honours” in 

the temple in question and directed the trustee to observe the order, and it 


was not contended that the Board had no jurisdiction to control the discre- 


tion of the trustee in the matter of distribution of theertham and other 


honours, the order deals only with the internal management of the temple 


and cannot be regarded as a determination of any rights of subjects within 
the meaning of the rule that “wherever any body of persons having legat 
authority to determine questions affecting the rights of subjects, and having 
the duty.to act judicially, act in excess of their legal authority, they are 
subject to the controlling jurisdiction . . . . exercised in the writ” of 
certiorari, Rights of subjects there referred to are rights which can be 
legally enforced and not mere honours or precedence claimed or recognised 
as a matter of courtesy or usage and which cannot be enforced by or declar- 
ed ina Civil Court. 


S. 79 of the Madras Hindu Religions Endowments Act does not affect the 
question as it only saves existing rights and does not either enlarge the 
rights of parties or make what was not a right before the Acta right after- 
wards, 


The fact that in gaming to their coudtsion the Board observed judiciat 
forms does not alter the nature of the subject-matter of their decision from 
administrative or ministerial to judicial. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari to the Board of Commissioners for Hindu 


* C.M: P. No. 3852 of 1935. `. i ; 19th August, 1936. 
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-Religious Endowments, Madras, the first respondent herein, 
calling for.the papers in M. A. No. 4 of 1935 and the connect- 
ed proceedings in M. A. No. 9 of 1935 on the file of the said 
Board and the orders passed thereon by the said Board; and 
to quash the order of the said Board passed in the said M. A. 
No. 9 of 1935. 


T. R. Venkatarama Sastri for V. Ramasami Aiyar and N. 
G. Krishna Aiyangar for Petitioner. 


S. Srinivasa Aiyangar for A. Srirangachariar, K. Subba 
Rao, S. Narayana Aiyangar, K. S. Krishnaswami Aiyangar 
‘for S. Ramanujam, S. Rajagopalachari, T. M. Krishnaswami 
‘Aiyar for K. E. Rajagopalachari for Respondents. 

The Court made the following 


OrvER.—This is an application for the issue of a writ 
calling for the records in M. A. No. 4 of 1935 and the connect- 
ed proceedings in M. A. No.9 of 1935 with the orders passed 
thereon by the Board of Commissioners for Hindu Religious 
Endowments, Madras and to quash the order passed by the 


‘Board in M. A. No. 9 of 1935. The order in question runs as 
follows :— 


“ The petitioners (Appalwar Pakshiraja Iyengar and others) are entitled 
to 9th theertham and 9th place in the distribution of honours as claimed 


‘by them in Sri Athinathar Alwar Temple, Alwarthirunagiri, Tiruchendur 
‘Taluk, Tinnevelly District. 


; 2. The trustee of Sri Athinathar Alwar Temple, Alwarthirunagiri, 
‘Tiruchendur Taluk, Tinnevelly District, is hereby directed to observe the 
-order of distribution of theertham as stated above in supersession of the 
“directions given in Board’s Order No. 277 dated- 12th May, 1927. 


'. 3. This order shall not in any way affect the Board’s Order No. 277 
-dated 12th May, 1927 regarding’ distribution -of special honours during 


. Vaikasi festival”. 

_ . This order-was passed on review of the previous order 
‘which itself was passed on an application for reviewing the 
order of the Board dated 12th May, 1927. On that applica- 
tion for reviewing the order of 1927 three Commissioners 
constituting what is called a Full Board passed an order 
dismissing it and declining to review the order passed in 1927. 
l Thereupon an application was made for a review of the order 
.-dismissing-that application and it was on such -an application 
. for review that the present order dated 15th May, 1935, was 
. passed and it is this order that is sought to be .quashed in these 
proceedings. It--would appear that Sri Emberumanar Jeer, 
the petitioner in this Court, had no. objection to the 9th 
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theertham and 9th place being given to the petitioner before 
the Board. The memorandum filed by him before the Board 
was as follows :— 


“Without prejudice to any of the contentions of Sri Emberumanar Jeer 
either before this Board or elsewhere this respondent has no objection what- 
ever to the applicants or petitioners herein being given the 9th place and 
theertham claimed by them and to their names being included in the list 
attached as an annexure to the Board’s order dated 12th May, 1927, in C. A. 


No. 206 of 1927”. 

The order of the Board dated 12th May, 1935, purports to 
do nothing more as would be seen from the order which has. 
been extracted in full above. Evenin this Court the peti- 
tioner’s Advocate did not object to the petitioners before the 
Board being given the 9th theertham and the 9th place. 
Apparently the objection of the petitioner is to the annexure to- 
the order in question which purports to give the reasons for the 
order itself, and in particular to paragraph 9 of that annexure 
in which the Board held that the order for distribution of 
theertham and honours should be the one that was laid down 
in the case reported in Athan Sadagopa Chariar Swamigal 
v. Elayavalli Srinivasa Chariarl, The Board in that para- 
graph directed the trustee to follow that order in super- 
session of the directions given in the order of 1927. This. 
general direction regarding distribution of theertham and 
other honours certainly went beyond what had been agreed 
to by the Emberumanar Jeer (5th respondent before the 
Board). But as will be seen from the order itself nothing 
was said therein about the distribution of theertham and. 


‘ honours to other persons, that is to say, persons other than. 


the petitioners before the Board whose place was fixed by 
consent. So far therefore as the order goes it was by consent 
and it is hardly open to the petitioner herein to move this. 
Court to quash an order which was passed with his consent. 
This consideration however does not apply to what is contain- 
ed in the annexure and to what goes beyond what was agreed. 
to. To what extent the annexure prevails when it goes beyond. 
the formal order itself is not a question that has been argued: 
before me though the argument was carried on for a very long 
time. It has been assumed that the annexure is -part of the 
‘order and must be deemed to contain directions to the trustee. 
I shall therefore proceed on the same assumption though it: 


|, tl 
1. -(1913) M.W.N. 289. 
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should not be taken that in my opinion the annexure is part 
and parcel of-the order itself. The objection taken to the 
order or rather to the annexure is that two Commissioners 
‘had no right to review the previous order passed by three 
Commissionets even assuming that there was power of review 
and that the procedure followed by the Board of two Commis- 
sioners in granting the review and passing orders thereon with- 
out giving the parties a full hearing on the points in dispute 
must be deemed to have been passed without jurisdiction. 
It would be necessary to consider these objections to the order 
only if it is found that a writ of certiorari will lie in a case of 
-this kind. It has been very strongly contended that no such 
writ would lie in the present case and- this preliminary objec- 
tion to the application must be decided before the merits can 
be gone into. 


In the first place it is well settled, and there is really no 
dispute about it, that a writ of certiorari does not lie in respect 
-of administrative acts. What is contended is that the present 
order is not an administrative act but a judicial act and that 
it falls within the rule laid down by Atkin, L.J., in Rex v. 
Electricity Commissioners! which has been adopted and.follow- 
edin Rex v. London County Council2. ‘That rule runs more 
or less as follows (I am quoting from Halsbury’s Laws of 
England, Vol. 9, p. 855) :— . 


“ Wherever any body of persons having legal authority to determine 
questions affecting the rights of subjects, and having the duty to act 
judicially, act in excess of their legal authority, they are subject to the con- 
trolling jurisdiction of the King’s Bench Division exercised in the writ” 

The real question for decision in this case is whether the 
order of the Board including therein the annexure to it deter- 
mines questions affecting the rights of subjects, and whether 
such determination was a judicial act. What was determined 
by the Board was the order of distribution of theertham and 
-honours connected with theertham. This matter cannot in 
my opinion be regarded as a determination of.any rights of 
subjects. The rights of subjects referred to in the rule are 
rights which can be legally enforced and not mere honours or 
precedence claimed or recognised as a matter of courtesy or 
usage. -Itis not seriously disputed that the right to obtain the 
.theertham or honours in a particular order of precedence is. 


1. (1924) 1 K.B. 171 at 205. - -- »2.. (1931) 2 K.B. 215. 
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not a civil right which can be enforced or declared in a Civil 
Court. The following observations in Striman Sadagopa v. 
Kristna Tatachariyar! appear to me to bear on this question. 
That was also a case in which certain honours were claimed by 
the Madathipathi of a certain Mutt as against the trustees or 
wardens of a certain temple at Conjeevaram. Scotland, C.J., 
observed as follows :— 

“The duty of individuals to submit to and perform certain religious 
observances in accordance with the ritual or conventional practice of their 
race or sect is, in the absence of express legal recognition and provision, an 
imperfect obligation of a moral and not a civil nature. Of such obligations 
the present Civil Courts cannot take cognizance”. i 

Indeed the rule that Civil Courts cannot take cognizance 
of claims to mere honours or privileges of the nature referred 
to above has been unquestioned for many years and every 
attempt to evade that rule has met with failure. -There can'be 
no doubt therefore that the Board dealt with a subject-matter 
which was not within the cognizance of the Civil Courts. I 
do not think the mere fact that the Board of Commissioners 
for Hindu Religious Endowments pronounced ‘a decision 
about these honours or privileges has changed their essential 
nature. The distribution of theertham and other honours in 
temples isa matter of internal management which is left to 
the trustee or manager subject. to such supervision as may -be 
vested by law either in the Temple Committee or the Board 
of Commissioners for Hindu Religious Endowments. It is 
not pretended that any particular person like the petitioner 
could enforce a claim to get theertham or other honours in a 
particular order of precedence by filing a suit against the 
trustee or any one else. It is a matter of administration of 
the temple including therein the proper performance of 
ceremonies in the temple. Such a claim is not based on any, 
legal right. The provisions of S. 79 of the Madras Hindu 
Religious Endowments Act do not in my opinion change the 
position. That section merely provides that nothing in the 
Act shall affect any established usage of a Mutt or temple or 
the rights, honours, emoluments and perquisites to which any 
person may by custom or otherwise be entitled in such Mutt 
ortemple. The section does not enlarge such rights, honours, 
emoluments or perquisites, nor does it take away any of such 
which existed before the Act became law. In other words 





1. (1863) 1 M.H.C.R.:301. . 
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what. was not'a right has not become a right by reason of 
S. 79. S. 79 is merely a saving clause which does not add to 
or take away existing rights or remedies. It seems to me 
therefore that what was decided by the Board relates not to any 
rights of subjects but deals only with the question of order of 
precedence in the distribution of theertham and other honours, 
a subject which cannot be agitated in the ordinary Civil 
Courts and regarding which no one can be said to possess any 
legal right in the sense of a right which can be enforced with 
the assistance of the State. -It may be that in coming to their 
decision the Commissioners observed certain judicial forms. 
The subject-matter of their decision is however not altered by 
the procedure observed. There is nothing incongruous in 
an administrative act being preceded by a judicial mode 
of enquiry. Instances are not wanting of even acts of 
Courts properly so called after hearing the parties or taking 
evidence being deemed to be administrative acts. It is 
enough to give as an instance the determination of the terms 
of a proclamation of sale by the executing Court which has 
been held to be- not a judicial act but an administrative or 
ministerial one. What matters is not the form or procedure 
‘followed but the subject-matter of the decision. If that subject- 
matter includes the rights of parties and if the decision is one 
which is intended by law to be arrived at in a judicial manner, 
i.e., after hearing evidence and the parties, a writ of certiorari 
will certainly lie. But the mere fact that parties were heard or 
evidence was taken would not convert what is not a decision 
about rights of subjects into such a decision. The order of 
the Board is in my opinion nothing more than a direction to 
the trustee to distribute the theertham and other honours in 
a particular order of precedence. That is not a direction 
which determines the legal rights of any one. It cannot be 
„said that such a decision has declared any one’s legal right or 
deprived any one of any legal right which he had. It is 
merely an order dealing with the internal management of the 
‘temple and does not decide the legal rights of any subject. In 
this view of the case it is clear that a writ of certiorari will 
not lie for it is conceded that it would not lie in the case of an 
administrative act and it has not been contended that the Board 
had no jurisdiction to control the discretion of the trustee.in 
the matter of distribution of theertham and other honours. 
The preliminary objection is a sound one, and the appliéation 
75 
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must fail on that ground and it is not necessary to go into the 
question whether the procedure adopted by the Board in review- 
ing its previous order was wrong or whether two Commis- 
sioners were entitled to review or modify an order passed by 
three of them. 

The petition is dismissed with costs of the Board (first 
respondent) and also costs of respondents 3 and 7, these two 
respondents having only one set of costs. Advocate’s fee is 
fixed at Rs. 100. 

S. V. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. Menon. 


Sri Mariamman Koil Devasthanam, Irruk- 
kangudy, Sathur Taluk, Ramnad 
District, through its Managing Trustee 


THE MADRAS LAW JOURNAL REPORTS. 


S. Ramaswami Poosari Petitioner* 
v. ` 
The Madras Hindu Religious Endow- 
ments Board through its President 
A. Kondappa Respondent. 


Writ of certiorari—Hindu Religious Endowments Board’s Act, Ss. 68 to 
70—Order of the Board assessing costs and demanding the same from the 
temple—-If ministerial or judicial—Another remedy by way of objection to 
the President—Costs in S. 68, if includes costs paid by Board to successful 
opponent. 

A writ of certiorari will not be issued to quash an order of the Endow- 
ments Board assessing and demanding the amount of costs and expenses 
incurred by it in connection with legal proceedings in respect of the endow- 
ment in question as (i) it is only an administrative or ministerial order, 
involving no determinaticn of any question affecting the rights of subjects, 
nor any duty to act judicially and (ii) there is another remedy provided for 
under S. 70, Cl. (2) by way of objections to the President. 

Where the Board was directed by the High Court to pay the costs of the 
petitioner in an application filed by him to quash an order of the Board 
removing him from trusteeship of the temple in question, and the Board 
paid the amount and sought to recover it, along with the other expenses 
incurred by it in defending that petition, from the funds of the temple 
represented by the petitioner as trustee, it cannot be said that the Board had 
in any way exceeded the authority given to it by law under Ss. 68 to 70, 
because S. 68 is wide enough to take in not only the amount spent by the 
Board in defending legal proceedings but also the amount which it had to pay 
to others by way of costs. 

If the petitioner avails himself of the remedy under S. 70 (2), then, if at 
all, the order that could be the subject of a writ is the later order of the 
President and not the earlier order. 





* Ç. M. P. No, 1369 of 1936, 28th August, 1936, 
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Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
direct the issue of a writ of certiorari calling for the order 
and proceedings of the Madras Hindu Religious Endowments 
Board dated 1st August, 1935, relating to the demand of costs 

‘of Rs. 560-14-0 from the petitioner herein in connection with 
C. M. P. No. 3053 of 1934 on the file of the High Court, 
Madras and to quash the same. 

A, Viswanatha Aiyar and V. Meenakshisundaram for 
Petitioner. 

K. Subba Rao for Respondent. 

The Court made the following 

OrpEr.—This isan application to issue a writ of certiorari 
to the Madras Hindu Religious Endowments Board, to call 
for the records in connection with their proceedings dated 
1st August, 1935, and to quash the same. The petitioner is the 
managing trustee of Sri Mariamman Koil Devasthanam. By 
an order dated 17th July, 1934, he was removed from the 
office of trustee by the Madras Hindu Religious Endowments 
Board. The petitioner questioned the correctness of the order 
and applied for the issue of a writ of certiorari to quash the 
said order in C. M. P. No. 3053 of 1934, and this Court held 
that that order of the Board was ulira vires and directed the 
Board to pay the petitioner Rs. 200 for his costs. The Board 
appears to have paid the amount of costs. On Ist August, 
1935, the Board, acting under S. 70 of the Madras Hindu 
Religious Endowments Board Act, assessed the amount of costs 
and expenses incurred by them in connection with the said 
proceedings at Rs. 560-14-0 and made a demand of the peti- 
tioner for that amount. It is those proceedings of 1st August, 
1935, that the petitioner wants to get quashed by this applica- 
tion. 

The contention of the Board is that a writ of certiorari is 
incompetent in this matter, firstly, because the proceedings of 
lst August, 1935, were purely administrative or ministerial, 
and not judicial, and secondly, because the petitioner has a 
remedy provided by S. 72 (2) of the Act for questioning the 
correctness of these proceedings. It is also contended that the 
Board did not exceed the jurisdiction conferred on it by Ss. 68 
and 70 of the Act in assessing the amount due by the petitioner 
and making a demand for it. 
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It has been held in numerous cases that a writ of certiorari 
does not lie to quash an order, merely ministerial, and that it 
is intended for the purpose of adjudicating on the validity of 
acts judicial. And what are included in the term ‘ judicial’ 
has again been the subject of numerous decisions. In the case 
Queen v. Corporation of Dublini; May, C. J., observed as 
follows :— . 

“It is established that the writ of certiorari does not lie to remove an 


order merely ministerial, such as warrant, but it lies to remove and adjudicate 
upon the validity of acts judicial”. 


In this connection, the term ‘ judicial’ does not necessarily 
mean acts of a Judge or legal tribunal sitting for the determina- 
tion of matters of law, but for the purpose of this question 
judicial act seems to be an act done by competent authority, 
upon consideration of facts and circumstances, and imposing a 
liability or affecting the rights of others. Andif there bea 
body empowered by law to enquire into facts, make estimates 
to impose a rate on a District it would seem to me that the 
acts of such a body involving such consequence would be 
judicial acts. In King v. London County Council2, Slesser, 
L. J., analysing and explaining the dictum of Atkin, L, J., 
observed: , 

“Atkin, L.J. (as he then was) in Rex-v. Electricity Commissioners®, lays 
down four conditions under which a rule for a certiorari may issue. He says: 
“Wherever any body of persons’ (first) ‘having legal authority’ (secondly) 
‘to determine questions affecting the rights of subjects, and’ (thirdly) ‘having 
the duty to act judicially,’ (fourthly) ‘act in excess of their legal authority’ 


—the sub-divisions are my own—‘they are subject to the controlling juris- 
diction of the King’s Bench Division exercised in these writs’.” 


In the same case Scrutton, L.J., put it as follows :— 

“It is not necessary that it should be a Court in the sense in which this 
Court is a Court; it is enough if it is exercising, after hearing evidence, 
judicial functions in the sense that it has to decide on evidence between a 
proposal and an opposition”. ‘ 

These decisions have been followed in this Court in 
numerous cases Venkataratnam v. The Secretary of State for 
Indiat, Muniswami Chetty v. The Board of Revenue, Land 
Revenue and Settlement, Madras and the Collector of Chittoor’ 
and Thirumala Chettiar v. Chellam Pillaié, etc. Applying these 








a 1. (1878-1879) L.R. (Ireland). Vol. II, pp. 371 at 376, 
2 (1931) 2 K.B. 215. 3. (1924) 1 K.B. 171. 
. 4. (1929) 60 M.L.J. 25: 1.L.R. 53 Mad. 979. 
5. (1931) 61 M.L.J. 479: LL.R. 55-Mad. 137. - 
(6. (1933) 66 M.L.J. 468: I.L.R. 57 Mad.-791. 


LXXI] THE MADRAS LAW JOURNAL: REPORTS. 597 


tests to the -facts of this case, ithas to be seen whether this isa 
case in which a writ can be issued. S. 68 of the Madras Hindu 
Religious Endowments Act provides that: 


“All costs and expenses incurred in connection with legal proceedings in 
respect of any religious endowment to which a Board or Committee is a party 
shall, notwithstanding anything contained in S. 74, be payable out of the funds 
of such endowment”. 


S. 70 provides that: 


“The costs, expenses and contributions payable under Ss. 68 and 69 shal) 
be assessed on and notified to the trustee of every math and temple in the 
prescribed manner”. 


It is under these sections that the Board purported to act 
when it assessed the amount due by the petitioner and made a 
demand on Ist August, 1935. This cannot be said to be a 
determination of any question affecting the rights of subjects, 
much less can it be said that in doing so they were acting 
judicially or they had a duty to act judicially. There were no 
facts to be enquired into, there was no question of any 
“proposal” on one side or of “opposition” on the other, and not 
even a notice was necessary to be given to the petitioner before 
the amount was assessed or a demand made. Further in view 
of Ss. 68 and 70 of the Act, it cannot at all be contended that 
the Board had in any way exceeded the authority given to them 
by law in assessing the amount and making a demand for it. 
The proceedings of Ist August, 1935, cannot therefore be said 
to be such that a writ of certiorari can be issued in respect of 
it. 

Another contention raised by Mr. Subba Rao is that, as 
the petitioner has another remedy provided for by the statute 
itself, a writ cannot be issued. S. 70 (2) (b) provides: 


“On receipt of a requisition under Cl. (a), the collector shall issue a 
notice to the trustee concerned requiring him, within 15 days from the service 
of such notice, either to pay the amount mentioned in the requisition and 
specified in the notice or to state in writing his objections, if any, thereof.” 

Cl. (d) provides: 

“If, within the said period, an objection in writing is received by the 

collector from the trustee with regard either to his liability or to the amount 


specified in the notice, the collector shall transmit such objection to the 
President -of the Board.” 


And Cl. (e) provides: 


“The President of the Board shall consider the objection s so transmitted 
and communicate, to the collector his decision confirming, withdrawing or 
modifying the original démand”. 


If therefore the petitioner had any valid objection to the 
assessment and’ demand made by the Board, he had a right to 
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object to it, and such objections would have , been heard and 
determined by the President of the Board. Mr. Viswanatha 
Aiyar for the petitioner contends that this remedy, being more 
or less in the nature of a review, cannot be said to be a 
separate remedy. I am unable to agree with him. It is not the 
Board but only the President of the Board who, under the 
statute, has the right to hear and determine the objections to 
the assessment and the demand, and he is entirely a different 
person from the Board. , 

It would also appear that the petitioner availed himself of 
the remedy provided by the Act under S. 70 (2) (d) and filed 
an objection petition and that it had been heard and decided 
by the President of the Board and the original demand con- 
firmed on a subsequent date, namely, 10th February, 1936. 


- Mr, Subba Rao pointed out that, if at all, it is that order alone 


that could be the subject of a writ. Mr. Viswanatha Aiyar 
therefore made an oral application that he should be allowed 
to amend this application so as to make it refer to the proceed- 
ings of the Board dated 10th February, 1936. That was 
opposed by the respondent. As the petitioner was fully aware 
of the proceedings of 10th February, 1936, before he filed this 
application on 23rd March, 1936, and he chose to call into 
question. the proceedings of Ist August, 1935 only and not 
those of the later date, I do not think he is entitled at this 
stage to convert this petition into one for quashing the pro- 
ceedings of 10th February, 1936, even if an amendment could 
be allowed in petitions of this kind. It is thus clear that the 
petitioner had another remedy provided for by the statute 
itself and that he availed himself of it. It is well settled that 
a writ of certiorari should only be granted when no other 
suitable remedy exists. (Vide Besant v. Advocate-General of. 
Madras! and Govindaswami Pillai v. Ramalingaswami2.) For 
this reason also, it must be held that this is not a case in which 
a writ should be issued. 

Even assuming that the proceedings of Ist August, 1935, 
should be considered to be judicial and that the petitioner had 
no other remedy, the question is whether the petitioner has a 
good case on the merits. The amount for which demand was 
made included not only the expenses incurred by the Board but 


a a a a a ES TSE 


1919) 37 ML J. 139: L.R. 46 LA. 176: LL.R. 43 Mad. 146 at 160 (P.C.). 
1. (1919) J 139: aga) 62 M.L]. O44, ate hee) 
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also the amount of costs ordered to be paid by the Board to 
the petitioner. Mr. Viswanatha Aiyar contends that under 
S. 68 it is only the amount which the Board had spent and not 
what they had to pay to others that they could get from the 
endowment concerned. There would have been some force in 
this contention if S. 68 referred only to the costs incurred in 
connection with legal proceedings to which the Board was a 
party, but the wording of S. 68 is “All costs and expenses 
incurred in connection with legal proceedings. . . .” These 
words are wide enough to cover the amounts which the Board 
had to spend and also which they had to pay to others. There 
is therefore no substance in this contention also. It is clear 
from what has been said above that the Board did not exceed 
its jurisdiction in assessing and making a demand for the 
amount and that.the proceedings which the petitioner wants to 
get quashed in this petition are not judicial at all but only 
ministerial or administrative, and'that the petitioner had a 
remedy provided by the same statute to have his objections 
heard and decided and that he availed himself of it. It 
follows that no writ should be issued. The petition is there- 
fore dismissed with costs. Advocate’s fee Rs. 100. 


S. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace Owen Compton BEASLEY, Kt. 
Chief Justice AND MR. JUSTICE GENTLE. 


Dodla Rami Reddi and others .. Appellants* (Plaintiffs and 


Petition dismissed. 





Nil) 
v. 
Devireddi Pattabhirami Reddi . 
(deceased) and another .. Respondents (Defendants 
and Nil), 


Agreement to pay mortgage amounts—Obligation on the part of mort- 
gagee to release piecemeal after sale of the mortgages—Oral agreement set 
up in contradiction to agreement—Evidence Act (I of 1872), S. 92 (3)—Evi- 
dence not admissible—Relief claimed can be refused by Court in its discretion 


when unfair advantage wold accrue to the claimant or prejudice caused to 


the other party—Equitable considerations to be entertained. 


Where the plaintiff purchased properties in Court auction subject toa 
mortgage in favour of defendant and subsequently himself entered into agree- 
ments of sale with third parties with respect to some of the items of the pro- 





— 


* Appeal No. 225 of 1931. 6th May, 1936, 
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perty with the consent of the defendant who agreed that the plaintiff should 
pay him the prices stipulated under the agreements of sale and to release 
from his mortgage the lands agréed to be sold, and accordingly amounts paid 
by purchaser were duly paid to defendant and at the same time the defen- 
dant acknowledged receipt of moneys and agreed to execute a release deed 
in respect of the properties sold whenever the plaintiff required; but the 
plaintiff, not having called upon the defendant to execute the: release deed in 
respect of the properties sold, for nearly three years, filed a suit for 
specific performance by the defendant, to which the defendant also set 
up the defence that there wasan oral agreement that the release deed was 
only to be given when the entire mortgage debt had been discharged and that 
whenever théreafter the plaintiff called upon him to execute the release deed 
he was under an obligation to do so but not before, 


Held, (1) that it was clear that the oral agreement set up by defendant 
could not be admitted under S. 92 of the Evidence Act unless it was a sepa- 
rate oral agreement constituting a condition precedent to the attaching of 
any obligation under the contract. The contract was to execute a deed of re- 
lease ‘whenever desired by you’ and not ‘ whenever desired by you after the 
mortgage had been discharged’. The oral agreement pleaded was in direct 
contradiction to the terms of the contract itself. 

(2) Though mere delay itself was no ground for refusing relief still 
when it raised presumption of an abandonment of the plaintiff’s claim or had 
caused a hardship to the opposite party or something to his prejudice, Courts 
would be entitled to exercise their discretion and refuse relief prayed for. 

(3) That whilst asking the Court to bind down the defendant to his part 
of the contract, that is, release the property from the mortgage as and when 
sold, the plaintiff’s act in not discharging speedily the mortgage which was an 
obligation undertaken by him, it would not be equitable at all to. grant under 
the circumstances, the relief claimed in the suit. 


Appeal against the decree of the Court of the dabord 


‘Judge of Nellore in Original Suit No. 45 of 1930. 


Ch. Raghava Rao for appellants. 
K. Kuppuswamy for Respondents. 
The,judgment of the Court was delivered by 


The Chief Justice.—This is an appeal by the plaintiff against 
the judgment of the principal Subordinate Judge of Nellore 
dismissing his suit. His claim in the suit was to compel the 
defendant to execute and register at his (the plaintiff’s) cost 
a release deed in respect of the suit lands releasing the same 
from a mortgage in the defendant’s favour dated. 14th 
September, 1920. This mortgage was executed by one Kali 
Chetty Narayana Reddi. The lands comprised in this mort- 
gage and other properties were sold in Court auction on, 3rd 
December, 1924 and were purchased by the plaintiff subject to 
the defendant’s mortgage. The plaintiff’s case was that he 
entered into agreements of sale with third parties with respect 
to some of. the lands to the knowledge. and with the conserit of 
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the defendant who agreed that the plaintiff should pay him 
the prices stipulated under the agreements of sale and to release 
from his mortgage the lands agreed to be sold. Accordingly 
amounts paid by purchasers were duly paid to the defendant 
on 17th February, 1926, 15th November, 1926 and 14th 
February, 1927 and at the same time under Exs. A-1, A-2 and 
A-3 he acknowledged the receipt of the money and agreed to 
execute a release deed in respect of the properties sold when- 
ever the plaintiff required. By the date of Ex. A-3, ie., 14th 
February, 1927, sums aggregating to Rs. 6,000 of which Rs. 1,500 
was by a promissory note the remainder being cash, had been 
paid. The plaintiff, however, did not call upon the defendant 
to execute the release deed in respect of the properties sold 
for nearly three years. Then he filed the suit under appeal. 
The defendant set up the defence that there was an oral 

agreement that the release deed was only to be given when the 
entire mortgage debt had been discharged and that whenever 
thereafter the plaintiff called upon him to execute the release 
deed he was under an obligation to do so but not before. It is 
clear that Exs. A-1 and A-2 which are unregistered cannot be 
admitted in evidence at all and that only Ex. A-3 is admissible. 
That document, however, refers to the previous transactions of 
{7th February, 1926 (Ex. A-1) and 15th November, 1926 
(Ex. A-2). In Ex. A-3 which acknowledges the receipt of 
Rs. 600 for the sale of certain property comprised in the mort- 
gage, it is stated by the defendant: 

“T shall execute at your costa deed of relinquishment of right in your 
favour whenever desired by you and get the same registered”. , 

And after referring to Exs. A-1 and A-2, he states: 


“ Therefore I shall whenever desired by youand at your cost execute in 
the same manner a deed of relinguishment of right in your favour, even in 
respect of those lands mentioned in that document and get it registered”, 


It is clear that the oral arrangement set up by the defen- 
dant cannot be admitted under S. 92 of the Evidence Act unless 
itisa separate oral agreement constituting a condition pre- 
cedent to the attaching of any obligation under the contract. 
It is contended that it is such an oral agreement and there- 
fore comes under proviso (3) to S. 92. In our view, that 
contention must fail. The contract is to execute a deed of 
release “ whenever desired by you ” and not « whenever desired 
by you after the mortgage has been discharged ”. The oral 


agreement pleaded is directly contradictory to the terms of 
76 
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the contract itself. Had the case rested there, then the plaintiff 
would have been entitled to succeed; but under S. 22 of the 
Specific Relief Act the Court may exercise its discretion and 
not decree specific performance where the circumstances under 
which the contract is made are such as to give the plaintiff an 
unfair advantage over the defendant. The learned Subordinate 
Judge was of the opinion that the discretionary relief should 
be refused to the plaintiff on that ground and also because of 
the: delay by the plaintiff in enforcing his claim. Mere delay 
itself is no ground for refusing relief but when it raises the 
presumption of an abandonment of the plaintiff’s claim or has. 
caused a hardship to the opposite party or something to his. 
prejudice, Courts are entitled to exercise their discretion and. 
refuse the relief prayed for. In this case we are not concerned 
merely with the question of delay though on this point it is 
worthy of remark that the alleged purchasers of the property 
apparently took no steps to get from the plaintiff releases of 
the properties they had purchased from the mortgage until 
according to the plaintiff himself just before he filed the suit 
which he says was filed owing to the pressure of his vendees. 
It is strange also that, if the plaintiff believed that he had the 
right to call upon the defendant to execute release deeds in 
respect of the properties sold piecemeal, he took no steps until 
just before the expiration of the period of limitation to enforce 
his right. There is something else, this is an unusual contract 
and the mortgagee agrees to the sale of the security, the 
mortgaged property, piecemeal instead of at one time; and the 
reason for this is, we think, quite apparent from an important 
exhibit in the case, namely, Ex. I, and the plaintiff’s own 
evidence at the trial. Ex. I is dated 4th December, 1924, and 
is written by the plaintiff to the defendant. It states the 
purchase by the plaintiff of the mortgaged properties in Court 
auction and fixes the amount of principal and interest due to- 
the defendant on that date from the mortgagor Narayana 
Reddi at Rs. 12,100 and says that Rs. 1,100 had already been 
whole-heartedly waived by the defendant leaving Rs. 11,000: 
due by Narayana Reddi to him. The plaintiff says that he 
purchased the properties in auction subject to this debt and 
says: l 

“ If I should pay to you in full the said amount of principal and interest 


by 31st March, 1925, either in instalments from this date or in one lump sum, 
you should forthwith cancel that document duly and hand it over to me. If 
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I should pay you a sum of Rs. 6,000 by the said date 31st March, 1925, you 
should grant me further time till 31st March, 1926, for the payment of the 
balance and if I should fail to pay it as aforesaid, you shall be entitled to 
recover on the liability of the mortgaged properties the whole of the amount 
of principal and interest without reference to the amount waived by you, and 
I shall raise no objection to it”. 


The plaintiff therefore undertook personally to discharge 
the mortgage and was given a remission of Rs. 1,100 provided 
he paid the money by 31st March, 1925, or if he paid an 
instalment of Rs. 6,000 he was to have another year’s time in 
which to pay. It is common ground that he did not pay; and 
therefore Ex. I was no longer operative in his favour. It is 
clear instead that an arrangement was come to between the 
plaintiff and the defendant whereby the plaintiff undertook to 
discharge the mortgage amount by instalments. The plaintiff 
himself sets up an oral arrangement and since in our view this 
does not contradict the contract set out in Ex. A-3, and is 
quite consistent with the plaintiff’s case in the plaint, it is 
admissible in evidence. Speaking of Ex. I he says in his 
evidence: 


“So the document stood cancelled and the right to claim remission was 
lost. I sold some of the, hypotheca subsequently and I paid Rs. 4,000 (Rs. 2,500 
cash and Rs. 1,500 by pro-note). The promise by defendant at that time was 
that he should release the properties sold from mortgage. Somewhere about 
September, 1925, i.e., 6 months after the breach of the agreement Ex. I, 
I and defendant entered into an agreement that I should go on selling the 
hypotheca in parts and pay the defendant the price fetched and he should 
receive such amounts and execute release for the property sold. It was in 
pursuance of that agreement I sold in 1926 for Rs. 4,000”. 


It seems reasonably plain to us that the agreement was 
that the entire mortgaged property should be sold in parts as 
soon as possible and the defendant paid the price fetched with 
the object of discharging the mortgage-debt. Time had already 
been given to the plaintiifi for payment and it is obvious that 
within that time the whole of the mortgage amount was to be 
paid. It is likely that in the circumstances the defendant would 
be willing that these piecemeal sales should be spread over a 
long interval? We think it is obvious that this cannot be so. 
The plaintiff sold only three of the mortgaged properties and 
did nothing thereafter and when he filed the suit nearly three 
years after Ex. A-3, no other properties at all had been sold. 
Whilst asking the Court to bind down the defendant to his 
part of the contract, i.e., release the properties from. the mort- 
gage as and when sold, the plaintiff thinks it fair and that 
he should be released from what in our view clearly was an 
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obligation undertaken by him, ie., speedy discharge of the 
mortgage by this method. We do not agree and think that it 
would be wholly inequitable under the circumstances to grant 
the relief claimed in the suit. The appeal will accordingly be 
dismissed with costs. 


K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice Burn and MR. Justice K. S. 
MENON. 


Sri Sri Sri Nandamani Ananga 
Bhima Deo Kesari Gajapathi.. Appellant* (Nil.) 
v. 
Sri Madana Mohana Deo .. Respondent (Defendant). 


Limitation Act (IX of 1908), Art. 182—Presentation of execution petition 
by a pleader without vekalat—If one “in accordance with law’—Action taken 
on execution petition by Court—Effect of: 

If a pleader has not been appointed by a document in writing as required 
by O. 3, r. 4, Civil Procedure Code, he is wanting in capacity or competence to 
act for the client and what he purports to do can have no legal effect. An 
execution application, signed by the decree-holder and otherwise in form, but 
presented by such a pleader without vakalat is not one made in accordance 
with law within the meaning of Art. 182 of the Limitation Act and will not 
serve as a step-in-aid of execution: 





Though possibly if anything had really been done on such execution 
petitions it may be contended that the execution petitions ought not to be 
treated as waste papers, such an argument cannot avail where the end of the 
petitions was that they were withdrawn and dismissed without any execu- 
tion having really taken place. 


. Appeals under Cl. 15 of the Letters Patent against the 
judgment and orders of the Hon’ble Mr. Justice King dated 
the 18th day of March, 1935, and passed in appeals against 
appellate orders Nos. 12, 13 and 14 of 1929 preferred to the 
High Court against the orders of the District Court of Ganjam 
in Appeal Suits Nos. 161, 163 and 162 of 1927 preferred 
respectively against the orders of the Court of the District 
Munsiff of Aska dated the 11th November, 1926, in O. E. P. 
Nos. 1272, 1274 and 1273 of 1925 in O. S. Nos. 174, 172 and 
173 of 1916 on the file of the Court of the District Munsiff of 
Berhampore. 

B. Jagannadha Das for Appellant. 


B. V. Ramanarasu for Respondent. 





*L. P. A. Nos. 62, 63 and 64 of 1935. 7th August, 1936. 
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The judgment of the Court was delivered by 

Burn, J.—These appeals are from the judgment of our 
learned brother, King, J., in Modono Mahono Deo v. Kunja 
` Behari. The facts have been set out in the judgment of our 
learned brother and need not be repeated here. We do not find 
that there is any very great difficulty in this case. The only 
point that arises for decision is whether the decree-holder, the 
appellant herein, “applied in accordance with law” for execu- 
tion when his petition, E. P. No. 1414 of 1923 and the con- 
nected petitions were presented to the District Munsiff on 20th 
November, 1923. The last execution petition before that had 
been presented in 1920 and the execution petition now under 
consideration was presented in 1925, and therefore it is clear 
that unless the application of 1923 was one made in accordance 
with law, Art. 179 (as it then was)* of the Indian Limitation 
Act will bar execution. Now, to begin with, E. P. No. 1414 
of 1923 and the connected execution petitions are not appa- 
rently in themselves defective in any way. They are signed by 
the decree-holder and no criticism of their contents has been 
offered. The objection on behalf of the judgment-debtors is 
that they were presented by the decree-holder’s vakil, Mr. 
A, Thumbanadham, who had no vakalat authorising him to 
present them. It is clear that there was no vakalat, and we 
must assume that as a point of fact. The learned District 
Munsiff says that there is no doubt that Mr. A. Thumbanadham 
had authority to file the execution petitions. It is not known 
upon what evidence the learned District Munsiff made this 
statement, but if it is true, it must refer to some oral authority 
because no written authority has been produced, and there is 
in fact no allegation anywhere that vakalats had in fact been 
executed in favour of Mr. Thumbanadham by the decree-holder, 
The question then is whether the decree-holder in 1923 
“applied in accordance with law to the proper Court for 
execution”, vide Art. 179, Limitation Act, as it stood in 1923 
and 1925.. This question we think admits of a very simple 
answer. Under O. 21, r. 10, Civil Procedure Code, the decree- 
holder “shall apply for execution. . . .” By O.111, r. 1 
(quote the relevant portions) : 


“Any application to any Court, required or authorised by law to be made 
by a party in such Court, may, except where otherwise expressly provided by 


1. ALR. 1935 Mad. 786. 
* Now Art. 182. 
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any law for the time being in force, be made by the party in person, or by his 
recognised agent, or by a pleader appearing, applying or acting on his behalf”. 


It is not alleged in this case that the party made these 
applications to the Court in person. It is not alleged that he 
made them by a recognised agent. The only case is that he 


“made them by his pleader, Mr. Thumbanadham. O. 111, r. 4 


says: 


“No pleader shall act for any person in any Court, unless he has been 
appointed for the purpose by such person by a document in writing signed by 
such person or by his recognised agent or by some other person duly autho- 
rised by or under a power-of-attorney to make such appointment”. 


This means, according to the contentions of the judgment- 
debtor, that the act of the pleader in presenting these execution 
petitions was a mere nullity. According to the contentions of 
the learned Advocate for the appellants, Mr. Jagannadha Das, 
the want of a vakalat was a mere irregularity which may be 
cured or condoned. We have had a very large number of cases 
cited but none of them is exactly applicable; many, we think, 
are quite irrevelant. It is not to the point to discuss cases in 
which there have been defects, whether grave or trivial, in the 
applications, plaints or petitions, nor cases in which there have 
been defects or omissions in vakalats filed in Court. This is 
not a case of any defects in particulars in any document. It-is 
a case simply of want of authority on the part of the pleader 
to act. O. 111, r. 4 says that no pleader shall act unless he 
has been appointed by a document in writing. This means in 
our opinion that if the pleader has not been appointed by a 
document in writing, he is wanting in capacity or competence 
to act. It is not a question of a defect in the pleader’s 
authority : it is not a question of an irregularity or even of an 
illegality in anything that he does; it is simply a question of 
want of capacity to act. If a pleader purports to do something 
which he has no power or capacity to do, we think it must be 
clear that what he purports to do cam have no legal effect. 

Mr. Jagannadha Das has contended that since upon the 
applications of 1923, the executing Court took action, issuing 
notices to the judgment-debtors, posting the case for various 
dates of hearing, on some dates ordering costs to be paid and 
the like, therefore, the execution petitions cannot after all that 
has been done, be treated as mere waste paper or as if they had 


` not been presented at all. This argument we think would have 


great force if anything had really been done upon those 
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execution petitions, but the end of them was that they were 
withdrawn and were accordingly dismissed without any execu- 
tion having really taken place. It is, we think, unfortunate 
perhaps that the decree-holder should be met with a plea of an 
apparently technical kind like this when he seeks to execute 
his decrees. But there is no doubt that a technical point if it 
is a good one is the best of all points: and in the present case, 
as we are satisfied that the presentation of these execution 
petitions by the decree-holder’s pleader was a mere nullity, we 
hold that our learned brother’s judgment was correct and that 
these appeals must be dismissed. But in view of the fact that 
the appellant was successful in both the Courts below, we 
make no order as to costs in these letters patent appeals. 


S. V. V. —- Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE VARADACHARIAR. 


Ellappa Naiker and others .. Petitioners* 
v. 
Sivasubramania Maniagaran .. ‘Respondent. 


Madras Estates Land Act (I of 1908), S.131—Application under, to set 
aside revenue sales—Petition on behalf of a mortgagee—Presentment by 
another as agent—No express authority—Agent for some other purpose and 
not of mortgage transaction—Presentation not valid—Agreement of sale in 
lieu of morigage—No registered deed execuied—Possession delivered—Not 
enough to convey title—Morigage not discharged—Revision—If maintainable. 


Where applications under S. 131 of the Madras Estates Land Act were 
filed before a Sub-Collector on behalf of a mortgagee of a part of the 
holding sold, by S, a person who. was merely looking after a factory on 
behalf of the mortgagee and doing general business for the master in the 
off-season, the applications were not validly presented as S was neither 
authorised to do so nor could he be said to be a person ‘ carrying on trade or 
‘business ’ for the petitioner within the meaning of O. 3, r. 2, clause (b) which 
uses that expression in a restricted sense, viz., as relating to ‘commercial 
‘business’ nor is this a matter connected with the trade or business that he 
‘does for the master. The provisions of O. 3, r.2 apply also to proceedings 
under the Estates Land Act by virtue of S. 192, clause (c). 

A mortgage cannot be held to be extinguished by reason of an intended 
‘sale in lieu of mortgage amount and possession in pursuance of it, unless 
‘title has been conveyed by a duly registered instrument as required by law. 

The High Court can interfere in revision with the orders of the Sub- 
Collector or Collector in this case as (1) S. 192 of the Madras Estates Land 
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Act renders applicable S. 115, Civil Procedure Code, to proceedings under the 
Act. Ramaswami Goundan v. Kali Goundan, (1918) 36 M.L.J. 571: LL.R. 42 
Mad. 310, followed, and (2) their action amounts to a refusal to deal with the 
petition on the ground that the mortgagee has no locus standi based on the 
erroneous assumption that the mortgage has been satisfied. 


Sundaram v. Mamsa Mavuthar, (1921) 40 M.L.J. 497: I.L.R. 44 Mad. 554 
(F.B.), followed. 

Petitions under Ss. 115 of Act V of 1908 and 107 of 
the Government of India Act, praying the High Court to 
revise the proceedings of the District Collector of Tinnevelly 
dated 13th November, 1933 and made respectively in M. A. 
Nos. 4and 5 of 1933 preferred against the orders of Sub- 
Collector’s Court, Tuticorin dated 17th June, 1933 and made 
in M. A. Nos. 466 and 465 of Fasli 1342 respectively. 


T. M. Krishnaswami Aiyar and A. Balasubramania Atyar 
for Petitioners. 


B. Jagannadha Das and C. S. Rajappa for Respondent. 
The Court delivered the following 


JupGMENT.—These petitions ask for the revision of two 
orders passed by the District Collector of Tinnevelly, in 
petitions presented to him under S. 205 of the Estates Land 
Act, against’ the orders of the Sub-Collector passed on two 
applications under S. 131 of the Estates Land Act. 


The applications to the Sub-Collector purported to be 
made on behalf of a mortgagee of the holding, a portion 
whereof had been sold for arrears of rent. An objection was 
raised before the Sub-Collector that the applications should 
not be treated as properly presented, because Subbayya Naidu 
who purported to present the petitions was not an agent of the 
mortgagee in the sense contemplated by Ss. 36 and 37 of the 
old Civil Procedure Code, corresponding to rr. 1 and 2 of 
O. 3 of the present Code. The Sub-Collector however treated 
that objection as not fatal; but, on the merits, he was of opinion 
that as deposed to by the Village Officers who had been 
examined as witnesses on the counter-petitioner’s side, the 
mortgage relied on in support of the applications must have 
been discharged by a subsequent arrangement between the 
mortgagor and the mortgagee. 


It does not appear to have been brought to the notice of 
the Sub-Collector that even admitting every statement of the 
counter-petitioner’s. witnesses to be true, no title has as yet 
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been conveyed to the mortgageè in respect of the portion 
proposed to be sold to him and even the transfer of possession 
to him of the. properties so intended to be sold would not in 
the present state of the law vest the title in him. If the title 
in the portion intended to be sold in discharge of the mortgage- 
debt had not passed, it is impossible to hold that the mortgage 
had been extinguished either. It was no doubt at one time 
held by a Full Bench of this Court that the transfer of posses- 
sion in pursuance of an agreement to sell would suffice to 
convey title even in the absence of a registered deed of sale, 
but that view has now been overruled by a decision of the 
Privy Council. 


I regret to find that even before the District Collector this 
matter does not seem to have been clearly stated. Some objec- 
tions under the Evidence Act and under the Ciyil Procedure 
Code are all that appears from his order to have been taken 
and I see no reason to think that he was not justified in 
overruling those objections. 


It has been argued before me that it is open to this Court 
to interfere in revision and make the correct order. The 
decision in Ramaswami Goundan v. Kali Goundan! and the 
decision of the Full Bench in Sundaram v. Mamsa Mavuthar2 
would no doubt justify my interference notwithstanding some 
doubt as to whether the revision is to be of the Collector’s 
order or of the Sub-Collector’s order. But Mr. Jagannadha 
Das, the learned Counsel for the respondent, insists that if I 
consider myself at liberty to examine the correctness of the 
Sub-Collector’s order so far as it is against the petitioner, 
I should in fairness also consider the correctness of his order 
so far as it is against the respondent, t.e., of the view taken by 
the Sub-Collector that the petition was validly presented. 


It will be open to me to interfere in revision only on the 
footing that the application under S. 131 was a. judicial 
proceeding. If it is to be so regarded, it*is obvious that the 
presentation of the petition must be held to be governed by the 
provisions of the Civil Procedure Code, including those enacted 
in rr. 1 and 2 of O. 3. That those rules were intended to be 
applicable to proceedings under the Estates Land Act is made 


————_ e 





1. (1918) 36 M.L.J. 571: LL.R. 42 Mad. 310. 
2. (1921) 40 M.L.J. 497: I.L.R. 44 Mad. 554 (F.B.). 
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clear by sub-clause (c) of S. 192 where the only modification 
made in S. 37 of the old Code is by substituting the words 
“whether resident or not ” for the words “ not resident ”. 

It is impossible to hold that Subbayya Naidu who presented 
the petition comes under clause (a) of r. 2. Nor is it possible 
for me to hold that he will come within the terms of clause (b). 


On his own statement as P. W. 1, he is merely looking after a 


factory on behalf of the mortgagee, He no doubt adds “I do 
general business for my master in the off-season” and also 
says that he has personally asked the mortgagor for payment 
of the mortgage amount. Mr. Krishnaswamy Aiyar argues 
that on this statement he must be held to “be catrying on 
business” for the mortgagee. I am unable to accede to this 
contention. It has been held in cases dealing with S. 20, Civil 
Procedure ‘Code, and Cl. 12 of the Letters Patent that the 
expression “carrying on business” is used in a restricted 
sense, viz., as relating to commercial business. Having regard 
to the context and purpose, the same interpretation should be 
put upon that expression in O. 3, r. 2, Civil Procedure Code. 
Sub-clause (b) also requires that the application must relate to 
matters connected with such trade or business only. It would 
follow that the presentant of the petition could at best 
represent his master only in respect of matters relating to the 
factory but not in respect of the management of his land or 
the collection of money due to him under the mortgage. 

My attention has been drawn by Mr. Jagannadha Das to 
the judgment of King, J., in Modono Mahono v. Kunja Behari, 
confirmed in L. P. A. Nos. 62 to 64 of 1935 (since reported) 2 
where it has been held that an execution application presented 
by a vakil without a vakalat is no presentation at all in the eye 
ofthelaw. The reasoning of the learned Judges in that case is 
to a considerable extent applicable to the present case. I am 
therefore unable to say that this is a case in which I will be 
justified in interfering in revision, though I am of opinion 
that the sub-collector was not right in his view that according 
to the evidence adduced before him the mortgage in favour 
of the petitioner’s master had been discharged. The Revision 
Petitions must accordingly be dismissed with costs. 

S. V. V. Petitions dismissed. 


1. ALR. 1935 Mad. 786. 2. (1936) 71 M.L.J. 604. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justic—E HORWILL. 
T. Syed Pitchai Rowther and others .. Appellants* (Defen- 
dants) 
U. 
K. Devaji Rao and others .. Respondents (Plain- 
tiffs). 
Injunction—Hindus’ place of worship—Mohammadan shops opening out 
on the place of Hindu worship—No right in the Hindus to restrain the 


Mohammadans from opening doorways, if by such act no disturbance would 
be caused to the conduct of worship by the Hindus. 


Where Hindus objected to some Mohammadan shops being opened out 
facing their place of worship and filed a suit for a declaration that they were 
entitled to worship in the place by immemorial custom and sought an injunc- 
tion restraining the Mohammadans from opening out doorways facing that 
place of worship, but from the evidence there was nothing to indicate that it 
would be impossible for both sides to enjoy their rights peacefully, 


Held, that the Mohammadans could enjoy their property as they liked 
and the Hindus had no right to restrain them from doing so. 
Kasim Alikhan v. Brij Kishore, (1870) 2 N.W.P. 182, followed. 

Appeal against the decree of the Court of the Subordinate 
‘Judge of Dindigul in A. S. No. 116 of 1930, preferred against 
the decree of the Court of the District Munsiff of Dindigul in 
O. S. No. 350 of 1928. 


B. Sitarama Rao and P. N. Appuswami Aiyar for Appel- 
lants. l 

S. Srinivasa Aiyangar and S. Nagaraja Aiyar for Respon- 
dents. 


The Court delivered the following 


Jupement.—From time immemorial there has existed a 
temple known as the Muthalamman temple on the village site 
of Ganguvaripatti in the Periyakulam Taluk and in compari- 
tively recent years the Mohammadans of the village have 
erected a mosque a short distance away. In order to avoid 
friction between the two communities certain executive orders 
have been passed; but apparently there has been no trouble. 
The temple is situated in an unoccupied part of the village site 
and the worshippers of the temple have always congregated 
there on festival days for worship. Adjoining the mosque to 
the east is a pound, which was granted to the Mohammadans 
on the express understanding that they should not build over 


* S. A. No. 255 of 1934. 31st August, 1936. 
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it and to the east of the pound is a plot that once belonged to 
one Venkatachalam Chetti, who sold it in 1914 to the mosque. 
The Hindus now seek to restrain the Mohammadans from 
interfering with the worship and, in particular, from opening 
doors on the southern side of the plot recently purchased by 
them and from doing any other act which would offend the 
susceptibilities of the Hindus. The District Munsif gave an 
injunction permanently restraining the Mohammadans from 
‘interfering with the worship at festivals on the above site by 
passing along the same or by any user of their site, north of 
the above site, or of any structure on it, in a way obnoxious 
or interfering with the rights of such worship by the Hindus, 
during the period of their worship or festivals on the suit site’. 
The learned Subordinate Judge of Dindigul, in appeal, went 
even further and issued an injunction restraining the Moham- 
madans from opening any doors to the south of their plot. 


It is contended in this Court that one of the shops is 
erected on the site of the pound, in regard to which the 
Mohammadans had given an undertaking; but the plaintiffs 
did not allege thisin their plaint and a perusal of the sale deed 
would indicate that in fact the defendants have not done so. 


The Mohammadans have at no time denied the rights of 
the Hindus to worship on the site and to congregate there at 
times of festivals. They state, however, that from time 
immemorial they have been accustomed to walking across the 
natham and there is evidence that some sort of path does exist; 
and such usage is recognised ‘in the survey plan. Mr. S. 
Srinivasa Aiyangar would put the rights of the Hindus to 
worship and congregate on a higher level than the rights of a 
pedastrian to cross the natham, on the ground that no person 
can acquire an easementary right to walk across the village site 
whereas the Hindus have acquired a right with which even 
the Government cannot now interfere, even though the site is 
grama natham and therefore poramboke. Although the 
Mohammadans do not deny that the Hindus have always 
worshipped there and have a right to do so, there is no 
finding that the rights of the Hindus to congregate there 
stands any higher than the rights of the villagers to walk across 
the site or to stand there; and certainly the Mohammadans have 
not conceded this. D.W.1 states in his evidence that Moham- 


madans do stand on the site at times of festivals and there is 
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no objection to their doing so. There is nothing in the evidence 
to indicate that it is impossible for both sides to enjoy their 
rights. This being so itis difficult to see how the Moham- 
madans can be restrained from enjoying their own property, 
which they have legally purchased for good consideration. I 
need not quote authorities which lay down the elementary 
proposition that a person is entitled to enjoy his own property 
in any way he pleases provided that he does not create a 
nuisance or interfere with the rights of others. This was 
well put in Kasim Alikhan v. Brij Kishoret: 

“ parties are at liberty to build what structure they please upon their own 


land ; but if they interfere with the free enjoyment of their neighbour’s pro- 
perty, they may become liable in damages for the injury that they do.” 


The simple question therefore is whether in fact the 
Mohammadans have interfered or have given any cause for 
apprehension that they will interfere with any of the rights of 
the Hindus. As far as can be seen from the evidence the only 
right that the Hindus have is to congregate there and to kill 
fowls, goats, and other animals, and there is no reason at all to 
think that the Mohammadans would object to this or that they 
have ever attempted to obstruct the Hindus in the exercise of 
these practices. I do not see how the opening of doorson the 
southern side can in any way interfere with the rights. A 
few customers may go to the shop while the festival is on; 
but it cannot be contended that customers come in such large 
numbers that the Hindus would be prevented from carrying 
out their worship or that they would be in any way incon- 
venienced thereby. 


Another argument put forward, which seemed to gain 
favour with the lower Courts, was that if the Mohammadans 
chose to sell mutton in their shops the Hindus might object. 
It would, however, appear that this festival is largely attended 
by Pallans and other men of low caste. Animals are slaugh- 
tered there and certain persons have of course mirasi rights 
in those animals; so that animals are sold by persons connected 
with the temple for food. It seems most unlikely that such 
persons as would attend these festivals would object in any way 
to the sale of mutton in stalls at the site; but even if there 
were any objection to the sale of any particular comimodities 
in the shops I would still be of opinion that the Hindus would 








1. (1870) 2 N.W.P. 182. 
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have no right to restrain the Mohammadans from the sale of 
such. 

The lower Courts have also given a declaration that the 
Hindus of the suit village have a right to assemble and 
worship. Although no strong objection has been raised to this 
injunction, nevertheless, in view of the fact that the Moham- 
madans have never denied that the Hindus have such a right, 
I think that such a declaration was improper. Similarly, no 
purpose is served in restraining the Mohammadans from inter- 
fering with the worship at festivals when they have never done 
so and when there is no likelihood of their interfering. All that 
they desire is a free use of the site which they have bought 
from their Hindu predecessor, and this they are entitled to do. 

It is contended that as the site belongs to the Government 
the defendants have no right of access toit fromthe south; 
but that point was not raised in either of the lower Courts and 
as the Government is not a party, there is no necessity to go 
into that question now. In order toavoid a misunderstanding, 
I would make it clear that nothing in this judgment is intended 
to decide any question as to the rights of either the plaintiffs or 
the defendants with regard to this site as against the Govern- 
ment. 

I allow the appeal with costs throughout and dismiss the 
suit. (No leave.) 

K. C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HorwILL. 

Alagirisami Naik and others .. Appellants* (Plaintiff and 

Defendants 8 and 9) 





v. 
Sikandar Rowthar and others .. Respondents (Defendants 
lto7). 


Civil Procedure Code, O. 1, r. 10—Suit by plaintiffs as entitled to redeem— 
Others entitled to redeem—Added as defendants as they refused to joinas 
plaintiffs—Court finding plaintiff not entitled to redeem—If a decree in favour 
of the defendants can be asked for. 

Where a suit was filed for redemption by a grandson of the mortgagor 
and the sons of the mortgagor who were entitled to redeem were added as 
defendants with the allegation that they were also entitled to redeem but had 
refused to join as plaintiffs as they themselves claimed no interest in the 
property, and the sons themselves nevertheless remained ex parte and did not 
ask for any relief in their favour nor apply to be transposed as plaintiffs, it is 


* S. A. No. 776 of 1932. 25th August, 1936. 
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not open to ask for a decree in favour of the sons (defendants) when the 
Court finds in the suit that the plaintiff had no cause of action. 

O. 1, r. 10, Civil Procedure Code, refers to bona fide mistakes in the 
name of the plaintiff and does not apply to cases where as here the plaint put 
forward a case adverse to. the sons (defendants) claiming the sole right to 
redeem in themselves, which the sons acquiesced in by remaining ex parte. 


Debi Dayal Sahoo v. Bhan Periap Singh, (1903) I.L.R. 31 Cal. 433, 
relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in Appeal Suit No. 112 0f 1926 
(A. S. No. 605 of 1925 of the District Court, Ramnad—A. S. 
No. 112 of 1925 of the Additional Sub-Court, Ramnad, preferred 
against the decree of the Court of the District Munsiff of 
Sattur in O. S. No. 593 of 1923. 


K. V. Srinivasa Aiyar for Appellants. 
R. Ramasubba Aiyar for Respondents. 
The Court delivered the following 


JupcMENnT.—This is a suit for redemption filed by the 
grandson of the mortgagor. He stated in his plaint that defen- 
dants 8 and 9, the sons of the mortgagor, were also entitled to 
redeem but that they had refused to join the plaintiff in filing 
the suit because they themselves claimed no interest in the 
property. The trial Court found that the plaintiff’s father had 
divided from the mortgagor even before the mortgage and that 
the only persons who had any right to redeem were defendants 
8 and 9. That suit was dismissed. In appeal a part of the 
plaintiff’s claim was allowed and a decree was given for some 
property in favour of defendants 8 and 9. In second appeal it 
was ordered that the appeal should be re-heard. The Subordinate 
Judge who heard the appeal a second time dismissed the suit 
on the ground that the plaintiff had failed to show any cause 
of action. In second appealit is now urged that the Subordinate 
Judge acted wrongly in not Passing a decree in favour of 
defendants 8 and 9, because they were parties to the suit and 
could have been transformed as plaintiffs under O. 1, r. 10 and 
because even without that a decree could have been passed in 
their favour. 

If there had been some doubt as to who should file a suit, 
then upon a proper application the Court could have added 
some other persons, say defendants 8 and 9, as plaintiffs; but 
no such request was made by defendants 8 and 9. The 
plaintiffs in their plaint put -forward a case which was adverse 
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to defendants 8 and 9, claiming the sole right to redeem in 
themselves, while the defendants 8 and 9 remained ex parte. 
By remaining ex parte they acquiesced in the plaintiff’s allega- 
tions and I do not therefore see how it was possible for the 
trial Court to have passed a decree in their favour. As the 
plaintiff had failed to show a cause of action and defendants 
8 and 9 had not asked for any relief, the only course that was 
left open to the Court was to dismiss the suit. O. 1, r. 10 
refers to bona fide mistakes in the name of the plaintiff; but one 
cannot say here that there was any bona fide mistake. Hughes 
v. Pump House Hotel Company! was quoted by the learned 
counsel on behalf of the appellant. The Court agreed in that 
case that it was very doubtful, from an interpretation of the 
leading case on the subject, which of two persons was entitled 
to sue. Unfortunately, the wrong person figured as the plain- 
tiff; but when the mistake was pointed out the other person 
was allowed to be substituted for the plaintiff. A similar case 
in India is Krishna Boi v. The Collector and Government 
Agent, Tanjore®, where a Collector was managing an estate in 
Tanjore and as such he filed a suit for trespass.. It was found 
that notwithstanding the fact that he was the manager, the 
proper plaintiffs were the concubines of the late Rajah of 
Tanjore. Upon an application substitution was allowed. In the 
Privy Council case Bhupendranarayan Singha v. Rajeswar- 
prasad Bhakat® the plaintiff, claiming to be the owner of an 
impartible estate, sued for compensation. His three brothers 
were arrayed as defendants and supported their brother’s claim. 
Their Lordships held that it was unnecessary to go into the 
question of the impartibility of the estate as the three defen- 
dants supported the plaintiff in his claim and that the suit 
should therefore be decreed for the whole amount claimed. It 
is clear that these cases have no resemblance at all to the case 
under consideration, where the defendants have themselves 
asked for no relief, nor has there been any application by 
defendants 8 and 9 to be substituted for the plaintiff. In Debi 


` Dayal Sahoo v. Bhan Pertap Singh4 three widows claimed 


certain property, the first plaintiff being the principal claimant 

and the second and third plaintiffs reversioners who stated 

that they had transferred their rights to the first plaintiff. It 
1. (1902) 2 K.B. 485. 2, (1907) LL.R, 30 Mad. 419. 


3, (1931) 61 M.L.J. 632: L.R. 58 LA. 228: I.L.R. 59 Cal. 80 (P.C.). 
4. (1903) LL.R. 31 Cal. 433. 
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was found on the facts that the first plaintiff had no right to 
sue but that the second and third plaintiffs were entitled to the 
property. Nevertheless, no decree was passed in favour of the 
second and third plaintiffs because on the pleadings they had 
not put forward any claim which was found in their favour. 
I therefore find that the suit was rightly dismissed and that a 
‘decree was rightly refused to defendants 8 and 9, 


Even if the law had been otherwise, I would not have 
passed a decree in favour of defendants 8 and 9 without being 
properly satisfied that they were really parties to some of the 
proceedings that bear their name. They were ex parte in the 
trial Court, they were e+ parte in this Court in second appeal 
and in the appeal from an order arising out of the suit they 
were also ex parte. From the vakalat filed‘on their behalf in 
this Court I find that their names appear but no other indication 
that they have joined the plaintiff. I therefore feel very 
‘doubtiul whether at any time defendants 8 and 9 have taken 
any part in the proceedings in connection with this dispute. 
However, this is a point that does not now arisé in view of iny 
finding on the main point discussed. The second appeal is 
‘dismissed with costs. (No leave.) “ =o o EN 

S. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
.  Present:—Mnr. JUSTICE BURY AND Mr. Justice LaksH-5 
MANA Rao. i 


i 


Jeethalal Manekji Sharma Appellant* (Respondent) l 
Saradambal Ammal -~ . Respondent (Petitioner). 


Workmews Compensation Act (VIII of 1923)—Accident arising out of 
employment—H otel-keeper also building, repairing and: letting out hotises— 
Whether carries on secondary business—Injury caused to workman while 
engaged in house repairing work—Liability of employer for compensation. ` 

The appellant was a hotel-keeper andit appeared that out of the profits 
of his hotel-keeping and out of his other income he purchased houses, recon< 
structed or repaired them and let them out for. rent. The deceased labourer, 
who worked as a brickiayer under a maistri employed, by the appellant to 
repair one of his buildings, fell down and sustained fatal injuries while 
engaged upon a scaffolding, and his widow claimed compensation under the 
Workmen’s Compensation Act. o a np Bee 

Held, that the letting of the houses: and` improving them constituted a 
secondary business of the appellant, and the deceased -workman having been 
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employed for that business his widow was entitled to recover compensation 
under the Workmen’s Compensation Act. 


Rabia v. The Agent, G. I. P. Railway, (1928) I.L.R. 53 Bom, 203 and 
Bargewell v. Daniel, (1908) 98 L.T. 257, considered. 


Order of the Commissioner for Workmen’s Compensation affirmed. 

Appeal against the order of the Court of the Commissioner 
for Workmen’s Compensation, Madras, dated 19th July, 1935, 
and made in Case No. 16 of 1935. 

K. Gopalaswami for Appellant. 

Respondent not represented. 

The judgment of the Court was delivered by 

Burn, J—The facts of this case are quite simple. The 
deceased Adimulam alias Kalappan was employed as a brick- 
layer by one Govindaraja Mudaliar a maistri who is himself 
employed by the appellant. While engaged upon a scaffolding, 
Adimulam fell and sustained fatal injuries. His widow 
claimed compensation under the Workmen’s Compensation 
Act and the Commissioner has awarded her a sum of Rs. 630. 
The appellant contends that he is not liable because Adimulam 
was employed on work of a casual nature and otherwise than 
for the purposes of his (the appellant’s) trade or business. The 
facts are that the appellant is a hotel-keeper and it appears that 
out of the profits of his hotel-keeping and ott of his other 
income if any, he purchases houses, reconstructs or repairs 
them and lets them for rent. The contention on his behalf is 
that all this isnot part of his business and that if he employs 
any one to repair or reconstruct house for him, he is not there- 
by doing his business. We have been referred to the case 
in Rabia v. The Agent, G. I. P. Railway! in which it has been 
held that it is not part of the business of a railway company to 
construct an overhead electric cable although the overhead 
electric cable may be essential for the purpose of working the 
railway after construction. We have also been referred to the 
case in Bargewell v. Daniel? where the defendant was the 
owner of several houses and co-owner of three others which 
were let to weekly tenants. She collected the rents and generally 
managed the property accounting to the other co-owners for 
rents received on their behalf but they paid her nothing for so 
doing. It was held that this woman was not carrying on the 
business of an estate agent and that she was not liable to com- 


1. (1928) I. L. R. 53 Bom. 203. 2. (1908) 98 L. T. 257. 
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pensate a workman employed on work of a casual nature who 
met with an accident while doing some repairs to some of the 
houses. These cases, we do not think, are strictly applicable 
here. The evidence goes to show that the appellant is regularly 
employing his profits in the purchase of buildings and in their 
reconstruction and repair for the purpose of letting them. We 
do not see therefore why it should not be held that in repairing 
such buildings, he is conducting a business. There is nothing 
to prevent a person being engaged in more than one line of 
business. The hotel-keeping is the appellant’s main line of 
business and this is a side line. It is clear enough from the 
evidence that this is so. The appellant himself has stated as 
follows :— 


“ My main business is running the Hindu Restaurant known as ‘Arya 
Bhavan’. Buying and selling houses and shops is nota regular business but 
I purchase them, improve them and let out as an investment”, 


These words mean that he is making a practice of purchas- 
ing houses, improving them and letting them out as an invest- 
ment. We refuse to hold that the letting of the houses alone 
is his secondary line of business. We consider that the improve- 
ment of them’ is a necessary part of this secondary line of 


business. The learned Commissioner held that Kalappan was: 


not a casual labourer. It is not necessary to decide that - point 
because we are satisfied that even if his employment was of a 
casual nature he was employed for the purpose of appellant’s 
trade or business. For these reasons this appeal must fail. It 
is accordingly dismissed. As the respondent is not represented, 
there will be no.order for costs. 

B. V. V. — i Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
MOoCKETT. 





Durjati Subbayya l .. Appellani* (1st Defendant) 
YV. I 
Anantara ju Nagayya and 
` others l -. Respondents (Plaintiffs Nos. 


2 to 5 and Defendants 
Nos. 2 to 6). 


Res judicata—Civil Procedure Code (V of 1908), S. 11—Specific Relief 
Act (I of 1877), S. 43—Prior suit for declaration of invalidity of adoption— 
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‘Adoption held invalid—Subsequent suit for possession of substantially same 


_broperties—Later suit filed in Court of higher grade because of increase in 


valuation consequent on increase in present value of properties ~Issue as to 
adoption if open, u : 

In a prior suit filed in 1883 in the Court of the District Munsif by the 
presumptive reversioners to the estate of one S fora declaration that an 
alleged adoption by the widow of S was invalid, it was found that the adop- 
tion was invalid as it was not authorised by S nor consented to by the 
sapindas. On the death of the widow, the reversioners filed a suit in 1927 
for recovery of possession of substantially the same, properties as were the 
subject-matter of the suit of 1883, but as the present day market-value took 
jt out of the District Munsif’s jurisdiction, the suit had to be filed in the 
Subordinate Judge’s Court. Even making allowance for a few new items of 
property added in this suit, the present suit would have been within the 
District Munsif’s jurisdiction at the 1883 valuation. : 1 


Held, that by reason of S.11, Civil Procedure Code and also 5.43, Specific 
Relief Act, it is not open to the adopted son, who was a party to the prior 
suit, to reopen the issue as to adoption. S. 43 of the Specific Relief Act does 
not even incorporate the limitations laid down in S. 11, Civil Procedure Code, 
as to the competency of the Court to deal with the later suit. 


The fact that the natural father, who was the guardian ad litem to the 
adopted son in the prior suit, was one of six reversioners to the estate of S is 
no ground to presume that his interest must have been adverse to that of the 
minor. The question of adverse interest is one of fact dependent upon the 
circumstances of each case. . 


Appeal against the decree of the Court of Subordinate 
Judge (Principal) Nellore in O. S. No. 3 of 1929 (O. S. No. 
45 of 1927 on the file of the District Court, Nellore). 

K. Rajah Aiyar with A.V. Seshayya and K. Ramachandra 
Sastri for Appellant. ` 

B. Somayya for Respondents. 

The judgment of the Court was delivered by 

V aradachariar, J.—This is an appeal by the first defen- 
dant who seeks to defeat the claims of the plaintiffs as 
reversioners to the estate of one Sundararamiah, by setting 
himself up as the adopted son of Sundararamiah. Sundara- 
ramiah admittedly died on the 5th March, 1878, and it is not 
denied that he died of cholera. It is the appellant’s case 
that just before his death he orally authorised his wife to take 
a boy in adoption and that the figst defendant who is the son 
of acousin of Sundararamiah was accordingly adopted by the 
widow about a year after Sundararamiah’s death. 


This alleged adoption was the subject of adjudication in a 
suit for declaration instituted by the first plaintiff and his 
brothers so long ago as in 1883. (O. S. No. 877 of 1883.) In- 
that litigation, the Court of first instance upheld the adoption ; 
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but, on appeal, the lower appellate Court held that the 
adoption was invalid as not authorised by Sundararamiah or 
consented to by the sapindas. This decision was confirmed in 
second appeal by this Court. The point for determination in 
this appeal is whether the decision in that litigation can operate 
as res judicata in the present litigation. 

An argument seems- to have been advanced before the 
lower Court that the present appellant who was a minor in 
1883, was not properly represented in the former litigation, 
because his guardian ad litem was his natural father who, being 
himself one of the reversioners to Sundararamiah’s estate, 
must be taken to have had an interest adverse to that of the 
minor. As pointed out by the lower Court, it is impossible to 
find that in the conduct of that litigation the appellant’s natural 
father had been guilty of any negligence or laches. Mr. Rajah 
Aiyar admits that according to the decision of a Full Bench of 
this Court, the question” of adverse interest is one of fact 
dependent upon the circumstances of each case and in the 
absence of any basis for the suggestion that the guardian ad 
litem had in fact an adverse interest, there is.no reason for 
presuming that his interest must have been adverse simply 
because he might have had a claim as one of six reversioners.. 

The only question pressed before us by Mr. Rajah Aiyar 
accordingly is that as the former suit was instituted in the 
Court of the District Munsif of Nellore, the decision is not 
that of a competent Court within the meaning of S. 11 of the 
Code of Civil Procedure, because that Court could not have 
entertained the present suit by reason of its higher valuation. 
There are two answers to this argument either of which will 
suffice to dispose of the appeal against the appellant. 

It has always been recognised in this Court that in deter- 
mining the question of competency for the purpose of S. 11, 
Civil Procedure Code, the Court need not take into account 
any change in the valuation resulting from a mere rise in the 
market value of the properties involved. (See Giriya Chettiar 
v. Sabapathy Mudaliarl.) If the properties concerned in the 
two suits are the.same, the fact that fifty years ago they were 
worth only an-amount, which would have brought a suit relat- 
ing to them within the jurisdiction of a Munsif’s Court is no 


reason for holding a pronouncement of the Munsif’s Court in 
RoR, 
es l 1. (1905) ILL.R. 29 Mad. 65. 
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respect of title thereto not final merely because according to the 
present-day market value the same properties are worth more 
than the limit of the pecuniary jurisdiction of that Court. 
Applying this principle to the present case, it has not been 
shown that the properties covered by the two suits are not 
substantially the same. We were told that two or three extra 
items are comprised in the present suit and that one item 
included in the former suit does not find a place here because it 
has since been sold away in a revenue sale. Even making 
allowance for the value of the items now newly included in the 
suit, the present suit would have been within the jurisdiction 
of the District Munsif’s Court if it had been instituted in the 
year 1883. In this view the rule of res judicata will be 
applicable here, even according to the conditions prescribed in 
S. 11, Civil Procedure Code. 


Another ground on which our decision may be rested is 
afforded by S. 43 of the Specific Relief Act which deals in 
particular with declaratory decrees passed under S. 42 of that 
Act. S. 43 provides that a declaration made under this chapter 
is binding only on the parties to the suit and persons claiming 
through them respectively. It will be noticed that this provi- 
sion does not incorporate the limitations laid down in S. 11, 
Civil Procedure Code, as to the competency of the Court to deal 
with the latter suit. Mr. Rajah Aiyar suggests that after the 
enactment of a full and self-contained provision in the Civil 
Procedure Code embodying the rule of res judicata, S. 43 
must be practically ignored as no longer necessary, because it 
was enacted at a time when there was no complete rule in the 
Code of 1859, S. 2 of that Code being very imperfect. In 
support of this argument he relied upon a note by Dr. Whitley 
Stokes under this section in his Anglo-Indian Codes. He also 
laid stress upon the language of the section which is framed 
in restrictive words and contended that it could not have been 
the intention of the legislature to give a declaratory decree a 
wider operation than is permissible under the rule of res 
judicata as recognised in the Code of Civil Procedure and the 
only object of the section must have been to remove any mis- 
apprehension that a declaratory decree would have any opera- 
tion in the nature of a judgment in rem so as to bind even 
persons not parties to the suit. We do not wish to minimise 
the force of these suggestions; but, on the other hand, we 
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cannot ignore the policy underlying the recognition of the 
jurisdiction of the Court to make declaratory decrees. It was 
the very object of that procedure that questions of this kind 
should be adjudicated on at the earliest opportunity before 
evidence bearing upon them should be lost but that purpose 
will be undoubtedly defeated by holding that decades after- 
wards, simply because of some difference in the pecuniary, 
jurisdiction of the Courts concerned, a declaration once obtain- 
ed should become futile. Of the expediency, if not the 
necessity, of having a rule of finality, one cannot find a better 
illustration than the present case itself because the appellant is 
now asking the Court to retry, fifty years after the event, the 
question whether a dying man gave oral authority to his wife 
to make an adoption. 

It has no doubt been held by the Judicial Committee in 
Gokul Mandar v. Pudmanund Singh! that on matters governed 
by the Code, the Code must be treated as exhaustive, but 
the observations of Lord Davey in that very case show that the 
limitations as to pecuniary jurisdiction embodied in S. 13 of 
the Code of 1882 (and S. 11 of the Code of 1908) are not part 
of the general principle of res judicata as laid down in the 
Duchess of Kingston’s case. In the face of the express provi- 
sion contained in S. 43 of the Specific Relief Act, it is not 
necessary to invoke the provisions of the Code in a case like the 
present. We are accordingly inclined to think that an alterna- 
tive ground of decision in the present appeal is furnished by 
S. 43 of the Specific Relief Act, because it is not disputed 
that the question now arises belween the parties to the former 
suit. 

On both the above grounds, the canal fails and is 
dismissed with costs of Respondents 1 to 4. 


S. V. V. — Appeal dismissed. 





1. (1902) L.R. 29 I.A. 196: LL.R. 29 Cal: 707 (P.C.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. Justice VARADACHARIAR AND MR. 
Justice Mockert. 

C. V. Chelapathi Rao Naidu .. Appellant* inthe Appeal and 

Petitioner ‘in the Civil 

Revision Petition (Peti- 


tioner) 
v. > 
The Board of Commissioners 
for Hindu Religious Endow- 
ments, Madras, represented by 
its President l .. Respondent in both ( Counter- 
Petitioner). 


Madras Hindu Religious Endowments Act (I of 1925), Ss.9 (5) and 80 
(2)—A pplication to declare temple to be excepted—Proof of hereditary 
trusteeship—Order of District Judge on application—Appeal to High Court— 
Maintainability. l 
i In order to decide the question whether a temple is “an excepted temple’” 
within the meaning of S. 9 (5) of the Madras Hindu Religious Endowments 
Act (I of 1925) the Court has to consider whether succession to the trustee- 
ship has in fact been devolving” hereditarily from the founder. There is no- 
rule of law to the effect that once the Court holds that the temple was found- 
ed by a private founder it follows that succession to it is hereditary unless. 
the deed of endowment or the usage of the institution proves the contrary.. 
On this point there is no distinction on account of the words being “is 
hereditary” or “has been hereditary” in the section. 


Kallepalle Krishnamurthi v. The Madras Hindu Religious Endowments 
Board, (1935) 69 M.L.J. 384, followed. 

Gossami Sri Gridhariji v. Romanlalji Gossami, (1889) L.R. 16 I.A. 137: 
LL.R. 17 Cal. 3 (P.C.), considered. 

The Madras Hindu Religious Endowments Act has by its own scheme 
clearly indicated a distinction between cases in which questions arising under 
itare to be dealt with bya Civil Court as ina ‘suit’, and cases in which 
questions are to be dealt with ina Civil Court as on an ‘application’. In the 
latter case no appeal lies unless specially provided for. 

Held, that the order of a District Judge passed on an application de 
S. 80 (2) of the Madras Hindu Religious Endowments Act, 1925, for 
determining whether a temple i is an ‘excepted temple’ is not appealable to the 
High Court. 

Rajagopala Chettiar v. Hindu Religious Endowments Board, Madras 
(1933) 66 M.L.J. 43: L.L.R. 57 Mad. 271 (F.B.), relied on. 

Secretary of State for India v. Chellikani Rama Rao, (1916) 31 M. L.. 
J. 324: L.R. 43 I.A. 192: I.L.R. 39 Mad. 617 (P.C.) and Maung Ba Thaw v. 
Ma Pin, (1934) 66 M.L.J. 404: L.R. 61 I.A. 158: I.L.R. 12 Rang. 194 (P.C.), 
considered. 








* Appeal No. 26 of 1931 and 3rd August, 1936. 
C. R. P. No. 97 of 1931. 
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Appeal against, and petition under S. 107 of the Govern- 
ment of India Act, praying the High Court to revise, the order 
of the District Court of Bellary dated 21st November, 1929 
and made in O. P. No. 5 of 1927. 


P. R. Ganapathi Aiyar for Appellant. 
P. V. Rajamannar for Respondent. 
The Court delivered the following 


Jupements. Varadachariar, J.—This appeal and the 
connected revision petition arise out of an application under 
S. 80 (2) of the Madras. Hindu Religious Endowments Act 
(I of 1925), in respect of the temple of Sri Ranganadhaswami 
at Hospet. In the first instance, it was claimed both before the 
Board and before the District Court that the temple was a 
private one but that part of the claim has not been pressed and 
the only point remaining to be determined is whether or not 
it falls within the definition of “an excepted temple” in S. 9 
(5) of the Act. 


The learned District Judge has referred to one or two errors 
into which the Board had fallen when passing its order dated 
21st April, 1926. As the learned District Judge has dealt with 
the matter fully, I do not see that anything turns upon the 
errors found in the Board’s order. The learned District Judge 
has held that though the petitioner’s grandfather one Mr. 
Chelapathi Rao Naidu was the founder (wholly or at least in 
part) of the temple about the year 1870 it is not possible to 
say that the right to succession to the office of trustee in this 
case is hereditary, as required by S. 9, cl. 5 (b) (as it stood 
prior to the amendment in 1930). This conclusion is based on 
his finding that after the death of the original Chelapathi Rao 
Naidu, the management has not been in the hands of his heirs 
but of some persons related to him by marriage. The evidence 
shows that the management has for a long time been in the 
hands of some agents, namely, P. W. 5 and his father and 
uncle. In some of the documents reference is made to one or 
another of Chelapathi Rao Naidu’s relations but beyond that 
it is difficult to find any indication of the part that they took 
in the management. As regards the petitioner, it is not 
possible to say from the evidence that he took any part in the 
management till disputes arose between the agent and the local 
temple committee. 
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In the ordinary course, I should have followed the judgment 
of the Full Bench in Rajagopala Chettiar v. Hindu Religious 
Endowments Board, Madras1 and held that no appeal lay. But 
Mr. Ganapathi Aiyar contended that that judgment required 
reconsideration, in the light of the decision of the Privy Council 
in Maung Ba Thaw v. Ma Pin2. It is true that the decision in 
the Rangoon case was pronounced after the judgment of the 
Full Bench but I do not find in it the enunciation of any new 
principle not present to the minds of the learned Judges who 
pronounced the Full Bench decision. In the recent case, their 
Lordships only reaffirmed the principle of their earlier decision 
in Secretary of State for Indiav. Chellikani Rama Rao’ and that 
judgment has been considered at great length in the Full Bench 
judgments. Mr. Ganapathi Aiyar suggested that two at least 
of the learned Judges who took part in the Full Bench case 
have proceeded on the footing that Secretary of State for India 
v. Chellikant Rama Rao’, turned upon the language of the 
definition of “decree” found in the Code of 1882, and there- 
fore afforded no guidance under the Code of 1908; and he 
asked us to say that the decision in Maung Ba Thaw v. MaPin2 
shows that that assumption is not right. Whatever may be 
said against some of the observations in the Full Bench case, 
I do not understand the basis of the Full Bench decision to be 
as assumed by Mr. Ganapathi Aiyar. It seems to me to proceed 
on the footing that the Religious Endowments Act has by its 
own scheme clearly indicated a distinction between cases in 
which questions arising under it are to be dealt with by a Civil 
Courtas in a “suit” and cases in which questions are to be dealt 
with in a Civil Court as om an “application”. In the latter case, 
it cannot be denied that under the scheme of the Code no 
appeal will lie unless specially provided for. I therefore see 
no reason for not following the Full Bench ruling and 
accordingly hold that the appeal is incompetent. 


Dealing with the matter as one coming up in revision there 
can be no question as to the jurisdiction of the lower Court 
and I find nothing in the way of material irregularity alleged 
against the proceedings in the lower Court. At best, all that 
could be said is that the learned Judge has either misinterpreted 





1, (1933) 66 M.L.J. 43: I.L.R. 57 Mad. 271 (F.B.). 
2. (1934) 66 M.L.J. 404: L.R. 61 I.A. 158: I.L.R. 12 Rang. 194 (P.C.). 
3. (1916) 31 M.L.J. 324: L.R. 43 I.A. 192: I.L.R. 39 Mad. 617 (P.C.). 
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the definition of “an excepted temple” or erred in holding that 
the succession in this case has not been hereditary. It seems 
to'me very doubtful if either of these grounds will suffice to 
bring the case under the revisional jurisdiction of this Court, 
So far as the finding of fact is concerned, I see no reason to 
differ from it, even if I could. 

On the point of law, Mr. Ganapathi Aiyar relied upon the 
decision of the Privy Council in Gossami Sri Gridhariji v. 
Romanlalji Gossami! and contended that once the Court holds 
that the temple was founded by a private founder it must 
follow as a matter of law that succession to it is hereditary 
unless the deed of endowment or the usage of the institution 
proves the contrary; and there being nothing to the contrary 
in this case, he argued that the learned Judge should have held 
that the case falls within the definition of “an excepted 
temple” even if succession has not im fact been hereditary since 
the days of the original founder. This point was dealt with 
by me as a single Judge in Kallepalle Krishnamurthi v. The 
Madras Hindu Religious Endowments Board2. Having carefully 
listened to the arguments of Mr. Ganapathi Aiyar I have not 
. been persuaded that the view there expressed is not correct, so 
far as the scheme of the Religious Endowments Act is con- 
cerned. A distinction was attempted to be made on the ground 
that in this case the petitioner has become manager and that 
therefore his management should be held to be in his hereditary 
right. J am not by any means satisfied on the evidence that 
he has really entered upon the management in any effective 
sense. But even if a different conclusion should be possible on 
the facts, I do not see that it affects the legal position because 
he has not succeeded as the heir of the last trustee nor was the 
last trustee in officeas the heir of his predecessor. In Kallepalle 
Krishnamurthi v. The Madras Hindu Religious Endowments 
Board?, stress was no doubt laid upon the use of the expression 
“has been” in the amendment introduced in 1930 but it does 
not appear to me that the expression “is hereditary”, in S. 9, 
cl. 5 (b) means anything different. Both of them seem to me 
to refer to cases in which succession has in fact been devolving 
hereditarily from the founder. Both the appeal and the Civil 
Revision Petition therefore fail and are dismissed with costs in 


the appeal a . 
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Mockett, J.:—I agree. . I desire to add a few words ma 
regard to two arguments of Mr. Ganapathi Aiyar. ote DS 

He argued that the authority of thé Full “Bench décisioti 
in Rajagopala Chettiar v. Hindu Religious Endowments Board, 
Madras}, was shaken by the subsequent decision of the Judicial 
Committee reported in Maung Ba Thaw v. Ma Pin2. It will 
be seen that the Board in that case referred to its own decision 
in. Secretary of State for India v.° Chellikani Rama 
Rao’, a Madras case, and it does not seem to me that the 
decision in Maung Ba Thaw v. Ma Pin? has in any way altered 
the position as it stood at the date of the decision of the Full 
Bench. The case in Secretary of State for India v. 
Chellikani Rama Rao’ was fully considered by the Full Bench 
and the actual decision in Maung Ba Thaw v. Ma Pin? has 
been the subject of discussion in a later decision by a Bench 
of this High Court reported in Krishnamurthi Aiyar v. Special 
Deputy Collector of Land Acquisition, Kumbakonam4. In that 
case Mr. Justice Madhavan Nair expresses the view that 
nothing that he had read in the Rangoon case affects the 
opinion expressed by him in the Full Bench case. These 
matters are therein fully considered and I agree with my 
learned brother that there is no material before ‘us on which we 
can hold that we are not bound by the Full Bench decision. 

Mr. Ganapathi Aiyar argued further an interesting point. 
He points out that it is settled law according to the decision 
of the Judicial Committee in Gossami Sri Gridhariji v. Roman- 
lalji Gossami5, that the right of the claimant to the trusteeship. 
of a temple is presumed in his favour if it can be shown 
that the temple had been founded by the claimant’s ancestors. 
and no proof of any usage at variance with this presumption 
is forthcoming. That rule of Hindu Law, says Mr. Ganapathi 
Aiyar, affects the meaning of S. 9, cl. 5 of the Madras Hindu. 
Religious Endowments Act. That very point has been dealt 
with by my learned brother in the case reported in Kallepalle 
Krishnamurthi v. The Madras Hindu Religious Endowments 
Boards. I desire to express my complete agreement with that 








1. (1933) 66 M.L.J. 43: LL.R. 57 Mad. 271 (F.B.). 

2. (1934) 66 M.L.J, 404: L.R. 61 I.A. 158: I.L.R..12 Rang. 194 (P.C.), 
3. (1916) 31 M.L.J. 324: L.R. 43 I.A. 192: LL.R. 39 Mad. 617 (P. C.). 
4. (1935) 71 M.L.J. 76: I.L.R. 59 Mad. 554. 

- (1889) L.R. 16 LA. 137; L.L.R.- 17 Cal. 3 (P.C.). 
6. (1935) 69 M.L.J. 384. 
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decision and in particular for the reasons given at page 387. 
It seems too that whether the words are “is” or “ has been” 
the effect is the same. As my learned brother points out, the 
fact that many years ago this temple was founded is not surely 
what is contemplated by the Act but what is contemplated is a 
consideration of the de facto exercise of the hereditary right 
and not a mere presumptive right not exercised for several 
generations. I agree that this Appeal and the Civil Revision 
Petition must be dismissed for reasons given. 


B. V. V. Appeal and Civil Revision Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE Burn AnD MR. JUSTICE K. S. 

MENON. 
Kozhikkot Puthiya Kovilagath 

Patinharakettu Thavazhiyil 

Kuttimbatti Thamburatti’s 

son Manavedan alias Unni 

Thamburan Avergal - -. Appellant* (Plaintiff) 

j Dr 

P. K. Manavedan alias Cheria- ae 

than Raja Avergalandothers .. Respondents (Defendants 

` 1to5). 


Receiver—Suit for removal of karnavan of a Malabar family— 
Receiver interim can be appointed provided the petitioner makes out a case— 
Qpportunity should be given to petitioner to adduce evidence. 


In suits for removal of a karnavan or manager appointed undera family 


karar, a receiver can be appointed during the pendency of the suit if a 
proper case is made out. 


If the plaintiff is able to show sufficient cause for the appointment of a 
receiver by adducing such evidence, it would certainly be competent for the 
‘Court to appoint a receiver. For such evidence he must be given an opportu- 


nity and without it, it would not be proper to dispose of a petition on the 
materials on record. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment and order of the Honourable Mr. Justice Pandrang 
Row dated the 6th day of April, 1936 and made in appeal 
against Order No. 70 of 1936 preferred to the High Court 
against the order of the Court of the Subordinate Judge of 
South Malabar at Calicut dated the 23rd day of January, 1936, 
and made in I. A. No. 431 of 1935 in O. S. No. 29 of 1935, 





.. * L. P. A. No. 40 of 1936. : f 6th August, 1936. 
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K., P. Krishna Menon for Appellant: aiae 

P. Govinda Menon and K. Kuttikrishna Menon for 
Respondents. 

The judgment of the Court was delivered by 

K. S. Menon, J.—This is an appeal against the order of 
Pandrang Row, J., in A. A. O. No. 70 of 1936 confirming the 
order of the Subordinate Judge of South Malabar at Calicut 
dismissing an application for the appointment of an interim 
receiver pending disposal of O. S. No. 29 of 1935. 

The suit is by a junior member of Patinharakettu 
Tavazhi of Pudia Kovilagam for the removal of the managers 
of the tavazhi appointed under a karar of 1914. Pending the 
suit this application was made for the appointment of a 
receiver for the management of the properties of the tavazhi. 
The learned Subordinate Judge dismissed the application, 
holding that it was not competent for the Court to appoint 
an interim receiver in a case of this kind. Our learned 
brother Pandrang Row, J., differed from the learned Sub- 
ordinate Judge in his opinion on this point and held that it was 
open to the Court, when circumstances require, to appoint an 
interim receiver in cases of this kind. -We agree with our 
learned brother in his opinion that, in suits, for the removal of 
a karnavan or a manager appointed under a family karar, a. 
receiver can be appointed during the pendency of the suit if a. 
proper case is made out. The question therefore in this case is. 
whether sufficient cause has been shown for the appointment of 
a receiver. Our learned brother, after observing: 

“ Mere charges of mismanagement and fraud would not be sufficient. 


They must be established prima facie before the appointment of an interim. 
receiver is made”. 


Concludes as follows: 

“In this particular case it cannot be said that these charges have been 
established prima facie at this stage.” 

As the learned Subordinate Judge held that the petition 
itself was not competent, he made no enquiry at all to ascertain 
whether the plaintiff could prima facie establish the charges. 
and whether it was just and convenient in the circumstances. 
of the case to appoint a receiver. That appears to be the 
reason why no attempt was made by the plaintiff to. establish 
the charges referred to in the plaint by adducing such evidence 
as was absolutely necessary for the purpose of the petition by 
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affidavit or otherwise. If the plaintiff is able to show sufficient 
cause for the appointment of a receiver by adducing such 
evidence it would certainly be competent for the Court to 
appoint a receiver, and we are of the opinion that the plaintiff 
should be given an opportunity to do so. As such an oppor- 
tunity has not been given and as we do not thinkit is proper to 
dispose of the petition on the materials on record we allow the 
appeal, set aside the order of our learned brother and of the 
Court below and remand the petition to the Subordinate Judge 
for trial and disposal according to law in the light of the 
observations in this judgment. Till the disposal of this petition 
the order made by this Court on the 7th May last in C.M.P. 
No. 2065 of 1936 will continue to be in force. Costs of this 
petition in this Court and in the Court below will abide and 
follow the result. 

K. C. —— _ Appeal allowed. 

PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT :—Lorp BLANESBURGH, SIR SHADI LAL AND Sir 
GEORGE RANKIN. S 


Shiva Narain Jafa _ «+ Appellani™ 
v. 
The Judges of the High Court of Judica- 
ture at Allahabad .. Respondents. 


Legal practitioner—Professional misconduct—Promissory note taken 
towards fees—Permission of Court obtacned—Fee certificate including money 
promised but not -paid—Statement made asto money having been paid by 
promissory note—Practitioner acting under misapprehension of law—Whether 
guilty of professional misconduct—Legal Practitioners (Fees) Act (XXI of 
1926)—Effect. 

It is a salutary rule that only the fee actually received by a legal practi- 
tioner should be mentioned in his fee certificate for the purposes of taxation 
of costs between party and party. The Indian Legal Practitioners (Fees) 
Act of 1926, however, does not require the practitioner to receive the whole 
of his fee before the hearing of the case but permits him to make an agree- 
ment for the payment to him in future of the whole or part of his fee. The 
statute while conferring upona legal practitioner the tight to recover the 
fee promised by his client does not authorise the latter to realise it from his 
defeated adversary. The right of a successful party to recover the fee from 
the opposite party depends upon the rule framed by the High Court which 
contemplates that only the fee actually paid before the hearing can be allowed 
as costs on laxation. 


—_—_— 
* P. C. Appeal No. 100 of 1934. 6th April, 1936. 
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Where a legal practitioner applied; to the Court for permission to takea 
promissory-note in lieu of his fees and having obtained sanction he took a 
promissory note from the wife, who was also the authorised agent, of one 
of his clients, and he subsequently filed a fee certificate including therein the 
promissory note amount but he expressly mentioned in the certificate that 
the said amount had been received on a promissory note, and two years 
thereafter the practitioner was proceeded against for professional misconduct 
on the ground that he filed a fée certificate on the strength of a promissory 
note without having actually received the fees, : . PES 

Held, that the legal practitioner in including in his certificate the fee 
promised but not actually paid to him acted under a misapprehension of the 
law and not dishonestly,and that he was not guilty of professional miscon- 
duct. The circumstances of the case point to the conclusion that the entry 
in the certificate, upon which the charge of misconduct is founded, was due 
to the belief, that as the new law enacted by the Legal Practitioners (Fees) 
Act of 1926 had imposed upon his clients the obligation of paying the fee due 
upon the promissory note they should have the corresponding right to recover 
it from the defeated party, which they could do only if it was stated in the 
certificate and allowed on taxation. 


. Decision of the Allahabad High Court (Mukerji, Young and King, JJ.) 
reversed. - ‘ i 
Appeal by Special Leave (No. 100 of 1934) from an order 
of the High Court dated 31st October, 1933. 


J. M. Parikh for Appellant.—On the certificate as it stands 
the Tribunal exonerated the appellant from the charge of fraud, 
but even supposing the conduct of the appellant was fraudulent 
the plaintiff had had a satisfactory opportunity to challenge the fee 
certificate, and did not. The High Court had no power to make 
an enquiry inasmuch as the Bar Council Tribunal were of opinion 
that the appellant, by including in his certificate the fee promised, 
but not actually paid, to him, was acting under a misapprehension 
of the law enacted by the Legal Practitioners (Fees) Act, 1926, 
believing that as the Act imposed on his clients the obligation of 
paying the fee due on the promissory note, they should have the 
corresponding right to recover it from the defeated party, which 
they could do only if it was stated in the certificate and allowed on 
taxation, and so the appellant committed an honest mistake. (At 
this stage Mr. Wallach was called upon to reply.) 


W. Wallach for Respondent.—On the fee certificate as it 
stands the High Court was right on the merits of the case. Under 
Chapter 21, R. 1 of the General Rules actual payment, and not 
merely a promise to pay, is contemplated, even though such a pro- 
mise is evidenced by a promissory note. That rule had force of 
law. ‘There has been no change by the Legal Practitioners (Fees) 
Act, 1926, with regard to the rules in that it is necessary to show that 
the fee was actually paid in cash before the hearing and only then 
can it be allowed as costs against the opposite party on taxation. 
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In the present case the fee allowed on taxation was not actually paid 
before the hearing. The appellant has tried to get out of the obliga- 
tion imposed by the Court and has tried to mislead the officer of 
the Court by including in the fee certificate the fee promised but 
not actually paid to him. It was not within the rights of the appel- 
lant to file the certificate as he did, and therefore he is guilty of 
professional misconduct. 


6th April, 1936. Their Lordships’ judgment was deli- 
vered by 


Sır Suapr Lat.—This appeal has been brought by an 
advocate of the High Court of Judicature at Allahabad from 
a judgment of that Court convicting him of professional 
misconduct and suspending him from practice for a period of 
three months. 


The appellant, Mr. Shiva Narain Jafa, was practising as 
an advocate at Badaun, a district situated in the United 
Provinces of India; and in the beginning of 1927 he was 
engaged to defend a suit instituted by one Bhagwant Singh, 
against two brothers, Bhau Singh and Lachhman Singh. On 
the 22nd January, 1927, he filed in‘the Court of the District 
Judge, who was hearing the case, a vakalatnama (power of 
attorney) signed by both the defendants. It appears that they 
were, at that time, undergoing imprisonment for certain 
offences, of which they had been convicted; and the appellant, 
who had been paid only a portion of his fee, submitted on the 
8th March, 1927, an application to the District Judge in these 
terms :— 

“ In the above case it is submitted that I have been looking after this 
case on behalf of my clients almost from the beginning of January up to this 
time. The pairokars of the clients. have, up to this time, paid me Rs. 140. 
Now a new Act has come into force from 1926 and according to it a vakil is 
entitled to get his legal fee and he can realize his money by filing a suit after 
the case isover. My clients are poor these days and actually they cannot pay 
up my full fee at present. If my clients will execute, in my favour, a pro- 
missory note for the amount of the remaining fee, I shall, according to law, 
file the certificate of fee and the defendants shall be entitled to recover the 
same from the plaintiff. Ifthe promissory note is not executed, I shall not 
file the certificate and the defendants will suffer a double loss, because they 
shall have to make the payment ‘to me and they shall not be entitled to 
recover the same from the plaintiff. , Therefore, the prisoners may be sent 


for and the matter may be explained to them. If they will execute the 
promissory note, it will be in their own interests.” 


Thereupon, the District Judge recorded on that day 


the following brief order :—“‘Permitted”. 
80 . 
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'.: The defendants were then brought into the Court-room, 
but they: did not sign the promissory note, as, it is explained, 
they being prisoners could not execite any document without 
the permission. of the local authorities. ` Whether there is any 
justification for this explanation, their Lordships are not in a 
position’to determine; but they observe that a .promissory 
note was actually executed on that very day by Musammat 
Pania, the wife of Bhau Singh, who had given her a general 
power of attorney to act on his behalf. This instrument 
contained a promise by her to pay on demand Rs. 735, the 
balance of the fee due to the appellant. - It is not disputed that 
he himself :produced it before the District Judge for his perusal, 
aid the latter placed it upon the record of the case. 

Having obtained the promissory note for the balance of 
his fee, the appellant filed a certificate, in which he stated: that 
he had received. Rs. 140 in cash and Rs. 735 “by means of 
promissory note”. On -the 10th March, 1927, the District 
Judge delivered. judgment dismissing the plaintifi’s claim with 
costs. .A decree, which followed upon the judgment, was duly 
prepared, and the sum of Rs. 735 was included in the amount 
of the costs to be paid by the plaintiff, Bhagwant.Singh, to the 
defendants. To this decree no objection: was. taken by Bhag- 
want Singh, either. at the time-of the taxation of costs in. the 
trial Court, or in the appeal which he preferred to the High 
Court” on the merits of-the case. It is to be observed that. his 


appeal was ultimately dismissed for want of prosecution. 


It was not until the 21st Augusi, 1929, that Bhagwant 
Singh applied to the District Judge for an amendment of, the 
decree on the ground that the appellant had filed a certificate 
for fee in excess of the amount which could be lawfully 

allowed as costs between party and party. The appli¢ant 
denied his liability for the payment of Rs. 735, becatise that 
sum had not been actually paid to the ‘appellant and could not 
be allowed as costs to the defendants. The learned Judge’ 
overruled the contention, holding that the applicant had failed 
to show that the accepting of “the promissory note in lieu of 
actual payment was contrary to any provision of the law”. . He 
accordingly decided that “the execution of the promissory note 
with the’ sanction ‘of, ‘the’ ‘Court was tantamount ` to „actúal 
payment”. 

_' This view was not, however, accepted by the High Court, 
who, on an applicatioh:made by Bhagwant Singh for eyisuig 
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the order of the District Judge, examined the rule framed for 


the guidance of the Subordinate Courts in taxing costs, and 


reachéd the conclusion that the rule contemplated actual 
payment of ‘fee, and not a mere promise to pay, even if such 
promise was: contained in a promissory note, bond, or any 
other instrument., The learned Judges accordingly granted 
the application and deleted the sum-of Rs. 735 from the costs 
payable to the defendants. The judgment-of the High Court 
is reported at p. 490 of the Indian Law Reports, Vol. 54 of the 
Allahabad series. 

While ‘the application ao revision. was pending: in the 
High Court, Bhagwant Singh invoked the disciplinary juris- 
diction of that Court by making a complaint on the. 19th 
November, 1930, against the appellant, charging him with 
professional misconduct. The Court referred the complaint.to 
the Bar Council for an enquiry: under:S. 10 of the Indian Bar 
Councils Act XXXVIII of 1926. The enquiry was made by.a 
tribunal composed of three members of the Bar Council, who, 
after hearing the evidence adduced by the parties, found .that, 
according to the decision of the High Court on the application 
for revision preferred by. Bhagwant Singh, which they were 
bound to follow, the certificate of fee filed by the appellant 
should be held to be improper,|as it infringed the rule pres- 
cribed by the High Court on the| subject. They were; however, 
of the opinion that the appellant had acted “under a bona. ‘ide 
misapprehension and misinterpretation of the rule”, and had, 
therefore, committed “an honest mistake”. . 


_ The finding of the Bar Council. was duly submitted ‘to the 
High Court; and, though no. objection.was taken to it by the 
Government Advocate. in accordance with.r. 2 of the Rules 
made by the High Court under S; 12 of the Indian Bar Councils 
Act, the learned Judges held that the appellant had” “deliberately 
filed a fee certificate which was not in accordance with the 
High Court rules, in order that a fee, which had not actually 
been paid to him, might be taxed”; and. that his explanation 
had not succeeded-in- satisfying them. “about his bona fides. and 
straightforwardness”. a TOE I 

This is the judgment, the correctness sof nae is s challenged 
‘on this appeal. Their. Lordships consider it- unnecessary to 
‘express any opinion as to whether; the procedure‘adopted by 
‘the High Court contravened the rules framed under the Indian 
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Bar Councils Act, as they are clear that the facts, as set out 
above, do not establish any charge of deception or bad faith 
against the advocate. While they consider that it is a salutary 
rule that only the fee actually received by a practitioner should 
be mentioned by him in his certificate for the purpose of the 
taxation of costs between party and party, they observe that 
vis-a-vis his own client he has recently been placed in an 
advantageous position. A statute of the Indian Legislature, 
called the Legal Practitioners (Fees) Act, XXI of 1926, not 
only allowsa legal practitioner to settle, by a private agreement 
with his client, the terms of his engagement and the fee to be 
paid to him for his professional services, but also authorises 
him to enforce that agreement by legal proceedings taken for 
the recovery of the fee due to him. There can, therefore, be 
no doubt that the Indian law does not now require a legal 
practitioner to receive the whole of his fee before the hearing 
of the case, but permits him to make an agreement for the 
payment in future of the whole or part of his fee. 


The statute, while conferring upon a legal practitioner the 
right to recover the fee promised by his client, does not 
authorise the latter to realisė it from his defeated adversary, 
The right of a successful party to recover the fee from the 
opposite party depends upon the rule framed by the High 
Court, which contemplates that only the fee actually paid before 
the hearing can be allowed as costs on taxation. 


The question, which their Lordships have to decide, is 
whether the appellant, by including in his certificate the fee 
promised, but not actually paid, to him, acted dishonestly or 
under‘a misapprehension of the law. A perusalof the printed 
form of the certificate used by him shows that it differs, in 
certain respects, from the certificate prescribed by the High 
Court, but there is no material difference in so far as the 
statement of fee is concerned. It is beyond dispute that he 
made no attempt to conceal the fact that he had received only 
a portion of his fee in cash, and that for the balance of his fee 
he had obtained a promissory note which he produced in the 
trial Court. If he thought that the execution of the promissory. 
note amounted to a payment of the fee, he was not the only 
person who made that mistake. It is significant that neither 
the plaintiff nor his counsel suggested, at the time of the 
taxation of costs, that the defendants could not be allowed the 
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fee which, though promised, had not yet been paid; by them. 
Nor did the plaintiff urge, in his.appeal to the High Court, that 
the appellant was not justified in entering in his certificate the 
fee which he was to recover on the promissory note. There 
can be little doubt that, at that time, none of the persons con- 
cerned saw any impropriety in the conduct of the appellant; 
and that it was after the expiry of more than two years that 
the plaintiff or his adviser discovered that the sum promised 
to be paid should not have been allowed as costs. But, as 
stated, this objection was repelled by the District Judge; and 
it cannot be maintained that the view taken by the learned 
Judge was the result of any deception practised by the 
appellant. 


Indeed, there is no valid reason why the appellant should 
have acted in a dishonest manner. He had already obtained a 
promissory note for the fee due to him, and could, in the event 
of default by the promisor, enforce his claim by action. There 
was, therefore, no personal advantage to be gained by deceiv- 
ing the Court. 


It is true that his clients would benefit, if the whole of 
the fee were allowed to them as costs; but that would be 
hardly an adequate motive which would impel him to take 
the seřious risk of exposing himself to condemnation in his 
professional career. This aspect of the question has, it seems, 
been overlooked by the learned Judges of the High Court. 


The circumstances of the case point to the conclusion that 
the entry in the certificate, upon which the charge of mis- 
conduct is founded, was due to the belief that, as the new law 
enacted by the Legal Practitioners (Fees) Act of 1926 had 
imposed upon his clients the obligation of paying the fee due 
on the promissory note, they should have the corresponding 
right to recover it from the defeated party, which they could do 
only if it was stated in the certificate and allowed on taxation. 
This belief was honestly entertained by him, and was apparently 
shared by many other persons. 


Their Lordships do not think that the charge of misconduct 
can be sustained against the appellant. Accordingly they will 
humbly advise His Majesty that the judgment of the High 
Court should be set aside, and that the appeal be allowed, 
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? 


Solicitors for Appellant : Hy. S. L. Polak’& Co. 
Solicitors for Respondents: Solicitor, India Office. 
S. P. K. Dn en allowed. 
B. V. V. > i 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
a Present :—Mr. Justice K. S. Menon: i 
Korlapalli Bandachar and .. Aopen" (Petitioners- 


another are Claimants) ` 
v. fot EE . 
Firm of Sathraji Dongerchand .. Respondent (1st Counter- 
= z Petitioner). 


Morigage—Decree for sale—Mortgage securing future crops—Decree 
declaring a charge on future crops—Lease by mortgagor after final decree— 
Crop raised by lessee—Receiver in execution of mortgage decree—Entitled 
to sell such crops—S. 65-A, Transfer of Property Act—Effect of: 


Where a mortgage, executed before S. 65-A, Transfer of Property Act, 
-was enacted by the amending Act (XX of 1929), comprised not only the land 
but also future crops and the decree in the suit. for sale on the mortgage 
‘declared a-charge on such future crops, a receiver appointed by, the Court in 
execution of the mortgage decree is entitled to sell the sugarcane. crops 
„raised by a lessee of the mortgagor, who took a lease of the property after 
the final decree for sale, especially where the lessee was fully aware of the 
- suit. > 


` Quaere if even if the mortgage was executed after the amending Act 
XX of 1929 introduced S, 65-A the lease will not come within S. 52 of the 
Transfer of Property Act. 


Appeal against the order of the District Court of Bellary 
dated 2nd August, 1933 and made in C. M. A. No: 4 of 1933 
(E. A. No. 340 of 1932 on the file of the Court of the 
Temporary Subordinate Judge of Bellary) E. A. No. 37 of 

"1932 in E. P. No. 1 of 1931 in O. S. No. 13 of 1928 on the 
‘file of the said District Court of Bellary. 
ae A, Ramachandra Rao for Appellants. 

D. Ramaswami Aiyangar and L. Krishna Das for 
, Respondent. 


- The Court delivered the following 


JUDGMENT. —The only question for decision i in this case, is 
whether the Receiver appointed by the Court in execution’ of 
the decree for sale on a mortgage was entitled to sell the sugar- 
¿cane crops raised by lessees of the mortgagor, under a lease 
„given after the final decree. It is not denied that the mortgage- 


_ 








*C.M.'S, A. No. 193 of 1933. iar 25th August, 1936; ` 
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deed included - ‘a covenant mortgaging future crops also and 
that the. decree gave a charge on the’ future crops. The lessees 
were admittedly aware of the suit to enforce the mortgage. 
The lease was taken only on 23rd February, 1931, while the 
final decree in the suit had been passed on 27th January, 1930. 
Generally a mortgagor may be entitled in the ordinary. course 
of enjoyment to lease the mortgaged properties for a year in 
spite of a suit for sale pending .on a decree for'sale having 
been passed,.provided it does not imperil or materially diminish 
the security. It may be that the crop raised by such a lessee 
may.in some cases be immune from being proceeded against in 
execution of the decree. But in this case the mortgage com- 
prised not only the land, but also future crops and the decree 
declared a charge on such future crops.. Any person who in 
such circumstances takes a lease of the property after the decree 
must be deemed to have taken it subject to the rights of the 
mortgagee decree-holder to proceed against such crops’as he 
might raise, much more so a person who was fully aware of 
the suit. As future crops formed part of the subject-matter 
òf the suit, any transfer of ‘such crops or the right to raise 
such. crops, during the litigation would be affected ‘by the 
principle embodied in’S. 52 of the Transfer of Property’ Act. 
S, 65-A of that Act does not apply to this case, as the mortgage 
in question was executed long before the amending Act XX of 
1929 was passed; and even if it applied it will still be a 
qüestion whether the lease will not come within S. 52 of the 
Act. However it is not necessary here to discuss the question. 
The lower appellate Court ‘was right in holding that the right 
of the lessees was subject to the right of the decree-holders to 
proceed against the crops in question and that the receiver 
was entitled to sell the said crops. 

_ This appeal therefore fails and is didis with costs. 

(Leave to appeal, applied for, is refused.) 

oS. V.V. Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—Mnr. Justice K. S. Menon. 





Kotireddi Kotareddi ———— .. Appellant* (Plaintiff) 
Koonam Sivarama Reddi | Respondent (Defendant). 


Transfer of Property Act (IV of 1882 as amended by Act XV of 1929), 
S. 53:4— Exchange by unregistered geet and possession—Exchange before 


* S. A No. 1093 of 1934.” er i Ist May, 1936. . 
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1930—Trespass after 1930—Suit to evici—If plaintif can rely on exchange in 
proof of his title—Defendant, if estopped—S. 53-A not retrospective. 

Notwithstanding the facts that the cause of action alleged (namely 
trespass) arose after the Ist April, 1930, the date of the coming into force of 
S. 53-A of the Transfer of Property Act, and the plea under the Section is also 
raised after that date, S. 53-A cannot be relied on where the exchange was 
prior to that date and the exchange was effected by an unregistered document 
followed by delivery of possession, as the section is not retrospective in its 
operation. 

Appeal against the decree of the Court of the Subordinate 
Judge of Nellore in A. S. No. 130 of 1934 (A. S. No. 171 of 
1933, District Court of Nellore) preferred against the decree 
of the Court of the District Munsif of Kavali in O. S. No. 118 
of 1931. 

P. R. Ganapathi Aiyar for Appellant. 

K. Kuppuswami for Respondent. 

The Court delivered the following 

Jupement.—The first contention in this appeal is that the 
defendant must be deemed to have admitted the title set up by 
the plaintiff. Paragraph 4 of the written statement is relied 
on for this purpose. No doubt, the defendant pleads a 
subsequent exchange between him and the plaintiff to explain 
his possession. But in paragraphs 2 and 8, it is specifically 
alleged that if the exchange set up by him is not accepted, the 
plaintiff has to prove his title to evict. Further in both the 
Courts below, it was not even suggested that the defendant 
had admitted the plaintiff’s title. There is therefore no force 
in this contention. 

It is next urged that, though the exchange under which the 
plaintiff is alleged to have obtained title to the property in 
dispute was in 1926, still as the trespass by the defendant was 
on 3rd September, 1930, that is, after the date on. which S. 53-A 
of the Transfer of Property Act came into force, namely 
(ist April, 1930), the defendant is estopped from questioning 
the plaintiff’s title and asserting his own. The exchange was 
in 1926, and it was under an unregistered document (Ex. A). 
It may also be taken that the plaintiff was put in possession in 
pursuance thereof. It is this exchange deed, coupled with the 
possession given as a token of part performance that the 
plaintiff puts forward as his title. It is this title, according 
to the plaintiff, that the defendant is said to be estopped from 
disputing, by reason of S. 53-A of the Transfer of Property 
Act, The question is whether when the transfer relied on is 
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prior to the date when S. 53-A came into force, the provisions 
of that section are applicable. This question has been answered 
in the negative by a Division Bench of this Court (The Chief 
Justice and Cornish, J.) in the case reported in Kanji and 
Moolji Bros. v. Shanmugam Pillai). Tt was held in that case 
that: 


“S, 53-A is applicable only to transfers of immovable property made 
after Ist April, 1930”. 


As S. 53-A is not retrospective in effect, its provisions 
are not applicable to this case, as the transfer to be dealt with 
here was made in 1926. The fact that the cause of action 
alleged is after S. 53-A came into force does not make it 
applicable, nor the fact that plea is raised after such a date. 
This contention too must therefore be overruled. 

As the plaintiff did not prove a title to evict the defendant, 
the suit was rightly dismissed. 

The second appeal is therefore dismissed with costs. 

(Leave to appeal applied for, is refused.) 

S. V. V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE HORWILL. 
M. R. M. Ramaswami Chettiar 
alias M. T. T. V. M. Rama- ` 


nathan Chettiar .. Appellant® (Plaintiff) 
v. 
M. T. T. K. R. S. V. Muthiah ; 
Chettiar and others .. Respondents (Defendants). 


Document—Construction of—Words not general—Spectfic recitals 
purporting conveyance—Document unregistered—No legal effect—Specific 
performance of contract impossible of enforcement—Lex situs governing the 
transaction, Poe 

A document executed in favour of plaintiff's father by defendants’ 
-grandfather's firm contained not merely general words suggesting .a con- 
~veyance and a definite agreement that another document would be executed 
later on in pursuance of it; but, on the other hand, recited that the suit 
property was sold ‘this day’ and that a hundi for Rs. 2,000 which was the 
consideration for the sale was payable with interest ‘from this day’. There 
was further a clause which mentioned that “if M (the plaintiff’s father) 
‘requires any document or power, etc., therefor, M (the defendants’ grand- 
father) shall, without any delay, have the same completed whenever required 
‘at the cost of M (the plaintiff's father)”. The facts found by the lower 





1. (1932) 63 M.L.J. 587. 
* S. A. No. 262 of 1932. 19th August, 1936. 
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Courts were that plaintiff's father and after him plaintiff. had been in posses- 
sion of the suit property since the date of the above deed. The plaintiff sued 
for specific performance of the contract to execute the document mentioned 
in the deed of conveyance, though for 21 years past no steps had been taken 
for getting the document executed either by the plaintiff's father or by 
himself. 


Held, that the recitals in the document made it quite clear that the parties 
had thought a sale had actually taken place that day and that a document was 
only to be executed in the future, should the plaintiff’s father require it. 
Therefore the document on'the face of it purported to bring about an actual 
conveyance of property. 


Held also, that the document of conveyance not having been registered, 
did not bring about any conveyance and the transaction had therefore no 
legal effect. Under the circumstances the promise to execute a regular deed, 
if the plaintiff’s father required it, could not be separated from the rest of 
the transaction. Even if the promise to execute a document could be en- 
force in spite of the failure of the deed to convey the property, the contract 
would have-to be interpreted according to the lex situs, which admittedly 
would invalidate the document. In any event therefore plaintiff was: not 
entitled to enforce specific performance of the agreement in the document. 
Appeal against the decree of the Court of the Subordinate 
Judge (Additional) of Devakottai in A. S. No. 8 of 1931 
(A. S. No. 281 of 1930 on the file of the District Court, Ram- 
nad at Madura) preferred against the decree of the Court of 
the District Munsiff of Devakottai in O. S. No. 159 of 1928. 


M. Patanjali Sastri and C. S. Rama Rao Sahib for 
Appellant. 

K. Subramania Aiyar and A. C. Sampath Aiyangar for 
Respondents. 


The Court delivered the following 


Jupcment.—The facts as found by the lower appellate 
Court were that the father of the plaintiff and the plaintiff 
after him have been in possession of the suit property since the 
date of the agreement, Ex. D, under which, on the face of the 
document, the suit property was conveyed to the plaintiff’s 
father for a consideration of Rs. 2,000 paid on a hundi. That 
part of Ex. D which deals with this property contains a further 
agreement that if Muthu Veeran, the father of the plaintiff, 
requires any document or power, etc., therefor, the defendants’ 
grandfather should without delay have the same completed 
whenever required at the cost of the plaintiff’s father. The 
learned Subordinate Judge found, in agreement with the trial 
Court, that this agreement in Ex. D ought not to be specifically 
performed, because of the laches of the plaintiff and his father, 
who have taken no steps during the course of 21 years to get 
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this document executed, because of the changes in the posses- 
sion of the parties and the passing of property to third patties, 
and also because, according to the law of Ceylon, Ex. D, 
construed as an agreement to sell, would not be enforceable as 
it was not executed in the presence of a Notary Public. 


If Ex. D can be read as an agreement to sell, which has 
been to a great extent executed by the payment of considera- 
tion and the giving of possession, I do not think that there are 
any very strong reasons why specific performance should not be 
granted. As the purchasers had possession of the property, 
then as long as they were allowed to remain in peaceful 
possession and their title was not challenged, there was little 
reason why they should require a formal title deed. I cannot 
see that the fact that Ex. D would have no legal effect in 
Ceylon affords any reason for not ordering specific perfor- 
mance. The. agreement was executed in British India by 
British Indians, and one would naturally expect such persons 
to contemplate the execution of a document which conformed 
with the law of the land in which the document was executed 
and of which they were subjects. 

The main question however is whether Ex. D is a mere 
agreement to sell or whether it is not rather a record of what 
the parties considered to be a sale, with a promise that a 
regular sale deed should be executed in due course. I have 
been referred to three cases in which a preliminary document 
likened to Ex. D has been executed and in which it has been 
held that the agreement was merely one to execute another 
document. The first of these is Rajangam Aiyar v. Rajangam 
Aiyarl, Here the parties were divided in status and executed 
a document which was described as a yadast or a memo. which 
recorded a partition and stated that that document would 
remain effective until a regular partition deed had been 
executed. Their Lordships held that from a reading of the 
document asa whole and from the name it bore, i.e., a memo., 
it was not intended to convey any right or title in immovable 
property. The second case is Sir Hukumchand Kasliwal v. 
Radha Kishen Moti Lal Chamaria? also a Privy Council case. 
The first clause of the agreement was that the advances to be 
made by the plaintiff to the Mill were to be up to the limit of 





1. (1922) 44 M.L.J. 745: L.R. 50 I.A. 134: I.L.R. 46 Mad. 373 (P.C.). 
2. (1929) 58 M.L.J. 453 (P.C.). 
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the stock-in-trade under hypothecation to the plaintiffs and in 


their custody. Later, it is agreed : 
“that all stock-in-trade . . . . shall be under hypothecation to the 
Banians (Plaintiffs). . . .” 


Finally, paragraph 7 of the a aah the defendant Mill 
requires that: 


“as soon as possible after the execution of the agreement a regular deed 
of mortgage of the land, etc., should be made to the plaintiffs to meet any 
deficit that may be due to the plaintiffs for the advances made by them after 
availing of the stock under hypothecation as aforesaid.” 


From the relevant words in the document, the Privy 
Council held that this document was merely an agreement to 
exectite a proper and regular conveyance in due course. The 
question however had not to be decided in that case for, as 
their Lordships pointed out, the plaintiffs were on the horns of 
a dilemma; for the suit in question was between the plaintiffs 
who had lent money to this Mill and certain mortgagees to 
whom the Mill property had been mortgaged subsequently to 
this agreement. If the agreement in question purported to 
mortgage the Mill property, then the transaction was void 
because the agreement had not been registered; if, on the 
other hand, it was not a mortgage, then the plaintiff failed 
because in the meantime the other mortgages had come into 
being; so that the plaintiffs had to fail in any case. The 
third judgment quoted is one of Bardswell, J., in a criminal 
matter. I do not think it is safe to place too much weight 
on this decision; because in a criminal case a judge naturally 
construes a document with a bias towards the innocence of the 
accused. 

Turning now to the actual document we have to construe, 
we do not find only general words suggesting a conveyance 
and a definite agreement that another document will be execut- 
ed, but recitals to the effect that the suit property was sold 
‘this day’ and that the hundi for Rs. 2,000, which was the 
consideration for the sale, was payable with interest ‘from this 
day’. Then come the usual recitals upon which perhaps too 
much reliance ought not to be placed, viz., that as the firm has 
received the amount the property shall be held and enjoyed as 
long as the sun and moon lost by the plaintiff’s father as he 
likes with powers of alienation by way of gift, exchange, and 
sale. Then comes an important clause: 


“Tf Muthu V.M. (plaintiff's father) requires any document or power, etc., 
therefor, Muthu K.R.S.V. (firm of grandfather of defendants 1to 5) shall , 
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without any delay, have the same ‘completed whenever required at the cost of 
Muthu V.M.” 


Although I would like so to construe this document drawn 
up by a layman as to make it conformable with the provisions 
of the law, I do not see, in view of the words just set out, how 
it can be taken as a mere agreement to sell or as a document of 
which the main purport was the execution of another document. 
The recitals make it clear that the parties thought that a sale 
had actually taken place that day and that a document. was 
only to be executed in the future if the plaintiff’s father should 
require it. I therefore agree with the lower Courts that 
Ex. D purported to bring about an actual conveyance of 
property. 

Ex. D, not being registered, did not bring about any 
conveyance and the transaction had therefore no legal effect. 
Under the circumstances therefore we cannot separate the 
promise to execute a regular deed if the plaintiff’s father 
required it from the rest of the transaction. If the land was 
not sold, then the plaintiff’s father could not insist on the 
execution of a document. Moreover, as has been further 
pointed out in Dicey’s ‘Conflict of Laws’, p. 545 (4th edition) : 


“Contracts with regard to land usually form part of an instrument which 
is meant to convey or alienate land or an interest in land, but the form of such 
an instrument is admittedly determined by the law of the country where the 
land is situate (lex situs). The question, therefore, whether a contract with 
regard to an immovable property is or is not, as to its form, governed by the 
lex situs, can arise only when the contract is not intended to be a conveyance 
or alienation of the land”. 


So that even if this promise to execute a document could 
be enforced in spite of the failure of Ex. D to convey the 
property, the contract would have to be interpreted according 
to the ler situs, which admittedly would invalidate Ex. D, In 
any event therefore the plaintiff is not entitled to enforce 
specific performance of the agreement in Ex. D. 

The second appeal therefore fails and is dismissed with 
costs of the contesting respondents. 


IG. — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CORNISH. 


Karuppana Goundar and another .. Appellanis* (Sureties) 
v. 
V. C. T. N. Chidambaram Chettiar 
and another .. Respondents (Plaintiff 
and Nil). 


Civil Procedure Code (V of 1908), S. 55, Cl. (4)—Surety bond—Pro- 
secution of insolvency petition to its very end—Meaning of—Petition ends 
with adjudication—Liability does not extend further. 


Where under a security bond executed by sureties under S. 55 (4), 
Civil Procedure Code, the executants undertook to produce the debtor before 
the Court whenever directed “to cause him to file an insolvency petition 
within one month from that date and to get him to prosecute it to its very 
end and also to produce him in the meantime”, the bond was satisfied on the 
termination of the insolvency petition by the adjudication of the judgment- 
debtor upon his petition and the liability did not extend beyond that point to 
the final discharge, though by adequate. words the sureties might have extend- 
ed their liability until discharge. 

Appeal against the order of the Court of the Subordinate 
Judge of Dindigul dated the 27th day of June, 1935 in A. S. 
No. 79 of 1934 (E. P. No. 490 of 1934 in O. S. No. 113 of 
1931, D. M. C., Palani). 


K. Rajah Aiyar and K. Subramaniam for Appellants. 
A.C. Sampath Aiyangar for Respondents. 
The Court delivered the following 


Jupcment.—The appellants are the sureties upon a bond 
given by them to the Court in pursuance of the provision in 
S. 55 (4), Civil Procedure Code. 


The respondent, a decree-holder having arrested his 
judgment-debtor, that person expressed his intention of taking 
the benefit of the Insolvency Act, the decree debt being 
for Rs. 2,000. Accordingly, the appellants entered into a bond 
whereby they undertook to produce the debtor before the 
Court whenever directed: 


“To cause him to file an insolvency petition within one month from that 
date, and to get him to prosecute it to its very end and also to produce him in 


‘the meantime”. 


In short the bond appears to have been so framed as to 
carry into effect the purpose for which security can be required 
by the Court under S. 55 (4), namely, to ensure that a debtor 





* C. M. S. A. No. 94 of 1935. 15th September, 1936. 
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who on his arrest, and in order to be released from arrest ex- 
presses an intention to apply to be declared an insolvent shall 
carry out that intention. It so happened that the debtor pre- 
sented his insolvency petition and was duly adjudicated an 
insolvent. But failing to apply for his discharge within the 
' prescribed time his insolvency has been annulled. In these 
circumstances the decree-holder has sought to make the 
sureties liable, and both the lower Courts have enforced this 
liability. The construction which the lower Courts have put 
upon the bond is that it ensured the proper conduct of the 
insolvency up to the final discharge. In my judgment this is 
to put an undue and unnatural strain upon the language of 
the bond. The undertaking was that the debtor should pro- 
secute the insolvency petition to its very end. The plain 
meaning of that I think is that the debtor was to prosecute his 
insolvency petition until its termination which might be its 
dismissal by the Court under S. 25 or an order of adjudica- 
tion made by the Court under S,27. These were the only two 
ends for the debtor’s insolvency petition. The sureties might 
have extended their liability beyond that point, as they did in 
the case reported in Kandaswami Chettiar v. Annamalai 
Chettiar. But they have not done so in the present case, and 
having regard to the object contemplated by S. 55 (4) of the 
- Civil Procedure Code, there was no necessity for them to do 
so. In my judgment, therefore, the liability undertaken by the 
sureties upon the present bond was satisfied by the adjudication 
of the judgment-debtor upon his petition. It follows that the 
lower Court’s order must be set aside and this appeal is allowed 
with costs throughout. 


S. V. V. —— Appeal allowed. 





1. A.I.R. 1933 Mad. 360. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 
Madrakkata Valiamatathil Narayana 


Kanakapille and another .. Petitioners* (Defendants 
1 and 2) 
: A 
Madrakkata Valiamatathil Savitri 
Amma and others .. Respondents (Plaintiffs 


1, 2, 4 to 6 and Defen- 
dants 3 to 6). 


Civil Procedure Code (V of 1908), S. 151 and Sch. II, R. 8—Order of 
reference to arbitration of a case—Frovision in anticipation that if award was: 
not submitted in time trial should proceed—Wrong order—Application to 
Court ought to have been made invoking its inherent right to set aside errors.. 

Rule 8 of the Second Schedule to the Code contemplates that the Court 
must be ina position, as and when occasion arises, for sufficient cause to- 
allow further time for the making of the award. The Legislature did not 
contemplate that the Court should, by an order made once forall at the time: 
of the reference, deprive itself of the power to exercise the discretion pro- 
vided by R. 8, in accordance with circumstances that may arise in due course. 
Whether the order of supersession be formal or informal, it is contemplated 
that it should be made only at the expiry of the time fixed for the filing of 
the award and not at the stage of the reference itself. 

Where a District Munsiff in the middle of hearing of a case on applica- 
tion by both parties to the suit, referred the matter to arbitration declaring 
at the same time that if the arbitrators did not or could not file their award’ 
by 31st January, 1933, the date to which he adjourned the suit, the trial 
should go on, and when the arbitrators could not submit their award by the 
said date, the District Munsiff took up the suit for trial and finding the 
defendants absent decreed the suit ex parte, 

Held, that the application should strictly have been made under S. 151, 
Civil Procedure Code, bringing it to the notice of the lower Court that its- 
procedure was unauthorised. The order passed on 20th January, 1933». 
providing in anticipation that if the award was not filed by the 3lst January: 
the trial should go on was not one in accordance with law. 

Maharaj Bhagat v. Hari Har Bhagat, A.I.R. 1923 Pat. 115, followed and: 
Chockkappa Mudaliar v. Ahmedullah Sahib, (1913) M.W.N. 863, explained. 


Petition under S. 115 of Act V of 1908, praying the High. 
Court to revise the order of the Court of Subordinate Judge 
of South Kanara dated the 13th day of February, 1934 and 
made in C. M. A. No. 26 of 1933 (C. M. A. No. 48 of 1933. 


‘on the file of the District Court of South Kanara) preferred. 


against the order of the Court of the District Munsiff of 
Kasarged dated 14th June, 1933 and made in R. I. A. No. 175 
of 1933 in O. S. No. 448 of 1930. 





* C. R. P. No. 386 of 1934. 4th September, 1936. 
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P. Govinda Menon for Petitioners.. 

K. Kuttikrishna Menon and K. Narayana Marar for 
Respondents. 

The Court delivered the following 

JupcmENT.—This revision petition arises out of what 
purported to be an application under O. 9, r. 13, Civil Proce- 
dure Code. If the matter were really one falling under that 
rule, I should not have thought fit to interfere in this case, 
but as there is scarcely any dispute as to the facts and I am 
satisfied that the order of the District Munsiff declaring the 
defendants ex parte has not'got to be set aside under O. 9, 
r. 13, but is to be held illegal for other reasons, which I shall 
presently state, I regret that I have no alternative but to set 
aside that order, though I very much sympathise with the 
attitude which the District Munsiff felt impelled to take when 
he thought that the defendants were not acting bona fide. 


The suit had been partly heard, when on the 20th January, . 


1933, it was referred on the application of both parties to the 
arbitration of certain persons. It appears from the B Diary, 
and it is also stated by the District Munsiff in his later 
judgment, that at the time of making the reference to arbitra- 
tion, he wished to make it clear that if the arbitrators did not 
or could not file their award by 31st January, 1933, the date to 
which he adjourned the suit, the trial must go on. For reasons 
which I need not state in detail, the arbitrators did not or could 
not act. It appears that when the papers were taken to their 
house by a process server, they were not at home and the 
papers were brought back. The result was that on 31st Jaunary, 
1933, the District Munsiff took up the suit for trial and as the 
defendants were absent and their vakil reported no instructions 
they were declared ex parte and a decree was passed in favour 
of the plaintiff on the evidence adduced on the plaintiff’s side. 

An application was filed on the 9th February, 1933 to set 
aside the ex parte decree. As I have already said, I should 
not have been prepared to interfere with the lower Court’s 
order on grounds other than illegality or absence of jurisdiction. 
I am, however, of opinion that as held by Das, J., in M aharaj 
Bhagat v. Hari Har Bhagat’, the order passed on 20th January, 
1933, providing in anticipation that if the award is not filed 
by the 31st January, the trial must go on that day, is not one in 


1, A.LR. 1923 Pat. 115. 
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accordance with law. There has been some contest before me as 
to whether in the circumstances this case falls under r. 5 or r. 8 
of;the second Schedule to the Civil Procedure Code. I do not 
propose to express any opinion.on that question. Assuming 
for the sake of argument that r. 8 is applicable and that is the 
view most favourable to the respondents—the question arises 
as to the effect of the last part of that rule, read in the light of 
the provision in Cl. 2 of r. 3, that where a matter has been 
referred to arbitration, the Court shall not, save in the manner 
and to the extent provided in this schedule, deal with such 
matter in the same suit. Learned counsel for the respondent 
drew my attention to the decision, Chockkappa Mudaliar v. 
Ahmedullah Sahibi, where it was held that when on the expiry 
of the time fixed for the filing of the award the Court, without 
objection by the parties, adjouins the suit for trial to another 
date, such act must be taken in effect to amount to a supersession 


of the arbitration and that the absence of a formal order of 


supersession was immaterial. It does not appear to me that 
that decision in any way conflicts with the proposition 
enunciated by Das, J., in the Patna case. 

R. 8 of the second Schedule to the Code contemplates that 
the Court must be in a position as and when occasion arises for 
sufficient cause to allow further time for the making of the 
award. I do not think the legislature contemplated that the 
Court should by an order made once for all at the time of the 
reference deprive itself of the power to exercise this discretion 
in accordance with circumstances that may arise in due course. 
Whether the order of supersession be formal or informal, it is 
contemplated that it should be made only at the expiry of the 
time fixed for the filing of the award and not at the stage of 
the reference itself. In this view I do not think that the 
District Munsiff had jurisdiction to deal with the suit on the 
31st January, 1933. 

Learned counsel for the respondents rightly points out 
that this is not the basis on which the defendants applied to the 
lower Court nor was any appeal to the lower appellate Court 
competent in this view. The application should strictly have 
been made under S. 151, Civil Procedure Code, bringing it to 
the notice of the lower Court that its procedure was unautho- 
rised. But now that the facts are before me, I do not think 


1. (1913) M.W.N. 863. 
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the error in the procedure followed by the petitioners should 
stand in the way of my setting the matter right. Nor do I feel 
pressed by the fact that this revision petition has been filed 
against the order of the lower appellate Court and not 
against the order of the District Munsiff. 


The result is that the orders of both the lower Courts will 
be set aside and the District Munsiff will be directed to restore 
the suit to file and deal with it in accordance with law. In the 
circumstances and in view of the erroneous procedure adopted 
by the petitioners, I direct that the parties shall bear their costs 
both here and in the Courts below, so far as they are incidental 
to the application to set aside the ex parte decree. 

K. C. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice MADHAVAN NAIR. 


Kambala Venkanna .. Appellant® (Purchaser) 
v. 
Goteti Veeraraju and another .. Respondents (2nd Defen- 
dant and Plaintif). 


Interest—Transfer of Properiy Act (IV of 1882), S. 82—Three items 
subject to a morigage—Owner of iwo items paying off mortgage decree 
amount and averting sale—Liability of owner of third item to contribute—If 
liable to contribute with interest. 


Items 1, 2 and 3 along with some other properties were subject to a 
mortgage. The plaintiff’s father purchased items 1 and 2 in execution of a 
money decree against the mortgagor. The defendants became the owners of 
item 3. The mortgagee later obtained a decree for sale on his mortgage and 
in execution brought items 1 and 2 alone for sale on 30th June, 1913. The 
plaintiff paid the decree amount and saved the properties from being sold. 
In 1917 he demanded from defendants contribution from item 3 with interest, 
and in 1925 filed this suit for contribution. The lower Courts decreed contri- 
bution but refused to award interest. 


Held, that equity requires that in a case like this, where the plaintiff paid 
off the entire decree amount and saved the property of the defendant from 
being proceeded against in execution, interest should be awarded on the 
money paid by him (plaintiff) in so far as it refers to the amount payable by 
the defendant, the rate of interest and the time from which it should be 
awarded being in the discretion of the Court; and that in the circumstances 
as the plaintiff unnecessarily delayed the suit, he should have interest at 
6 per cent. from date of demand only, i.e. (28th February, 1917) and not from 
date of payment (1913). 

Raushan Ali Khan Chowdhury v. Kali Mohan Moitra, (1906) 4 C.L.J. 79, 
applied. 


-— 


* S. A, No. 1881 of 1931. . 21st April, 1936. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Narasapur in A. S. No. 48 of 1928 preferred against 
the decree of the Court of the District Munsiff of Narasapur 
in O. S. No. 173 of 1925. 


P. Somasundaram for Appellant. 
V. Suryanarayana for Respondents. 
The Court delivered the following 


JupGMENT.—The purchaser from the plaintiff who was 
made a supplemental respondent in the lower appellate Court 
is the appellant in this second appeal. 


The facts of the case are stated clearly in the judgments 
of the Courts below and need not be re-stated in detail. For 
the purposes of this second appeal which raises only one point, 
the only facts relevant are these: The plaintiff sued for contri- 
bution from the third item of the property, the owner of which 
is the second defendant who had purchased it from the first 
defendant. Items 1 and 2, along with the third and some 
other items, were subject to a first mortgage. Some of these 
items were subject to a second mortgage also. We are not 
concerned with the second mortgage or with items other than 
items 1, 2 and 3 in this second appeal. Plaintiff’s father 
became the purchaser of items 1 and 2 in execution of a small 
cause decree in S. C. No. 84 of 1902 and after him the plain- 
tiff came into possession of the same. The first defendant had 
become the owner of the third item and had sold it to the 
second defendant.. The first mortgagee’s son filed O. S. No. 54 
of 1910 in the Ellore Sub-Court impleading the first defendant 
also among others and obtained a decree and in execution 
thereof brought items 1 and 2 for sale on 30th June, 1913 and 
from the proceeds realised his decree amount. The third item 
which was also subject to the first mortgage was not proceeded 
against in execution. The plaintiff instituted the suit, out of 


which this second appeal arises, on 30th June, 1925, for contri- 


bution from item 3 also rateably according to its value since it 
was included in the original mortgage. The defendants denied 
the plaintiff’s right to contribution. 

The District Munsiff granted the plaintiff a decree on 30th 
September, 1927, for contribution from the third item. It was. 
held by him that this item was liable to contribute Rs. 316-4-0 
towards the decree debt (see issue 17). It was also held (see 
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issue 15) that the plaintiff was entitled to claim interest on the 
amount from the date of the registered notice Ex. F, 28th 
Febryary, 1917, issued by him claiming the amount and 
interest. In appeal by the second defendant the lower Court’s 
decree was confirmed with regard to the amount decreed but 
the learned Judge disallowed the interest which had been 
allowed from the date of notice till the date of the lower 
Court’s decree. 

In this second appeal Mr. Somasundaram on behalf of the 
appellant claims that he is entitled to a larger sum than 
Rs. 316-4-0 for contribution and that he is also entitled to 
interest on that amount. He claims interest from the date of 
payment of the decree amount by the appellant’s predecessor, 
ie., 30th June, 1913. If this plea is not accepted he argues 
that he is entitled to interest at least from the date of notice 
as awarded by the first Court. 

As regards the amount of contribution claimed, it is 
agreed between the parties that the proper amount to which 
the appellant is entitled should be Rs. 344-0-2 and not 
Rs. 316-4-0. If the appellant is entitled to interest, he is enti- 
tled to it on this amount. Thus the only question that remains 
to be determined in this second appeal is whether the appellant 
can claim interest on the amount which he is entitled to get by 
way of contribution from the respondent (the second defen- 
dant) and from what date. 


The question is purely one of law: but no decisions 
directly bearing on the point, either English or Indian, have 
been brought to my notice. Of the various cases cited the 
following may be referred to as somewhat relevant. In 
Raushan Ali Khan C howdhury v. Kali Mohan M ottral, it was 
assumed that the person claiming contribution was entitled to 
interest on the amount; but it was disputed whether he should 
be allowed interest at 12 per cent. per annum as the lower 
Court had granted or whether he should get only 6 per cent., as 
provided for in the original mortgage decree. On this point, 
in coming to the conclusion that the plaintiffs are entitled to 
the interest allowed by the Court, the learned judges said: 

“We think that it should not be right and proper to refuse to the plain- 
tiffs the ordinary rate of interest which ina case like this the Court does 


allow.” 2 : 
—_— eee 


“|, (1906) 4 CLJ. 79. 


Venkanna 
V, 


Veeraraju. 


Venkanna 
v. 
Veerarajuy 
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The right to claim interest was obviously put by the 
learned judges on equitable considerations. The question 
whether the plaintiffs are entitled to claim interest at all was 
not discussed as the point was not disputed. Hari Raj Singh 
v. Ahmad-ud-din! is another case where also the right to 
claim interest on the contribution amount was assumed: but 
the circumstances of the case were taken into consideration 
in refusing interest prior to the date of the institution of the 
suit. In S.A. No. 1544 of 1931, Venkatramana Rao, J., said: 

“the plaintiff is certainly entitled to interest on the amount decreed to 
him from the date of payment by him and also to a charge for the amount 
allowed.” 

Krishnaswami Pillai v. Janakalaxmi Ammal? is another 


case which may also be referred to in this connection. In 
Ahmad Wali Khan v. Shamsh-ul-Jahan Begam8, strongly 
relied on by the respondent, the plaintiff who was treated by 
the Privy Council as a co-mortgagor along with the respondents 
and had paid off the whole of the joint debt due on the 
mortgage was given a proportionate share of that amount with 
interest from the date of the institution of the suit. Payment 
of the debt was made by him in 1896. Before the Privy 
Council it was argued that treating him as a co-mortgagor he 
was entitled to get one-third share of the debt together with 
interest, obviously from the date of payment. Though the 
point was thus raised in the course of the arguments, nothing 
was said about it in the judgment of the Privy Council and so 
it cannot be said to be a decision against the appellant. Inthe 
first Court treating him as surety the plaintiff was awarded the 
full amount including the interest claimed by him. This judg- 
ment was set aside by the High Court. The Privy Council 
discharged the decrees of the two Courts in the manner indicat- 
ed above. In the circumstances this decision cannot be under- 
stood as one holding that a person claiming contribution is 
not entitled to claim interest on the amount claimed. The 
passages cited from Fisher on Mortgages, 6th edition, 
p. 909, paras. 1805 and 1810, Coote on Mortgages, Vol. I, p. 801 
and the decision, Ashworth v. Munn4, do not directly bear on 
the point. S. 82 of the Transfer of Property Act which 
explains ‘contribution’ has been relied on by both sides in 
1. (1897) L.L.R. 19 All. 545. 
2. (1933) 66 M.L.J. 308. 


3. (1905) 16 M.L.J. 269: L.R. 33 LA. 81: I.L.R. 28 All. 482 (P.C.). 
4, (1886) 34 Ch. D. 391. 
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support of their respective contentions. It is said that ‘mort- 
gage debt’ used in the section refers only to the exact amount 
of the mortgage, while on the other side it is said that it means 
the mortgage money, which would include the principal 
money and interest. (See S. 58-A.) 


This being the position with regard to the authorities I 
think the point has to be decided with reference to principle. I 
do not see why on principle the plaintiff who has paid off the 
entire decree amount and saved the property of the defendant 
being proceeded against in execution, should be deprived of 
interest on the money paidin so far as it refers to the amount 
payable by the defendant. As mentionedin Raushan Ali Khan 
Chowdhury v. Kali Mohan Moitral, Ithink in the circumstances 
it would not be ‘right and proper’ to refuse to the plaintiff in- 
terest on the amount claimed by him from the defendant. Even 
if the payment of interest does not come under any specific 
provision of law, still if general equitable considerations justify 
award of the same, it is quite open to the Courts to award it, is 
a principle which cannot be disputed. In my opinion, equita- 
ble considerations require in a case like the present that 
interest should be awarded to the plaintiff on the contribution 
amount. The claim being founded in equity, it is left to the 
Court to decide the rate of interest that should be awarded 
and the time from which it should be awarded. No doubt, 
logically speaking the interest should be awarded from the date 
of payment of the decree amount, 30th June, 1913. The 
plaintiff could have asked for the amount as well as the interest 
soon after the payment made by him. But he did not do so. 
The suit was instituted on 30th June, 1925. By his delay in 
asking for the amount, the amount of interest has become 
necessarily enhanced. I do not see why the plaintiff should be 
given the indulgence of being allowed to claim a larger amount 
of interest by delay in taking proceedings. But this plea cannot 
be urged against him if he is allowed to claim it from the date 
of demand by him, which was 28th February, 1917. (See Ex. 
F.) This is the date from which interest was allowed by the 
first Court in his favour. The defendant knew on that date 
that interest was going to be claimed and he could have averted 
the enhancement of the amount by paying it promptly. I do 
not think it will be inequitable in the circumstances to award 





1. (1906) 4 C.L.J. 79. 
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interest on the contribution amount allowed in favour of the 
appellant, that is, Rs. 344-0-2 from 28th February, 1917, at the 
rate of 6 per cent. per annum. In the result, in modification of 
the lower Court’s decree, I hold that the appellant is entitled 
to recover Rs. 344-0-2 with interest at the rate of 6 per cent. 
per annum from the date of the registered notice, 28th February, 
1917, interest on the aggregate sum being allowed at the same 
rate till the date of payment. The parties will pay and receive 
proportionate costs throughout. No leave. 

S. V. V. Lower Court decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE CORNISH. 


Kaliappa Nadalwar and others .. Appellants* (Petitioners) 
v. 
P. Pl. Pl. Ramaswami Chettiar and 
another .. Respondents (2nd and 


1st Respondents). 


Provincial Insolvency Act (V of 1920), S.4—Purchaser from Official 
Receiver—Prior purchaser from insolvent—Claim by—If Insolvency Court 
can enquire into the question under S. 4. 


Where the Official Receiver purported to sell a property which once 
belonged to the insolvent but which was sold by the insolvent more than 2 
years before the insolvency by a sale which was unimpeachable under the 
Insolvency Act, the Insolvency Court has jurisdiction under S.4 of the 
Provincial Insolvency Act to decide the dispute between the two purchasers 
if, in the exercise of its discretion, it deemed it expedient to decide it for the 
purpose of doing complete justice. 

Appeal against the order of the District Court of Madura 
dated the 11th day of September, 1933 and made in C. M. A. 
No. 24 of 1932 preferred against the order of the Court of the 
Subordinate Judge of Dindigul dated the 4th day of December, 
1931 and made in M. P. No. 302 of 1931 in I. P. No. 13 of 
1928. 

K.V. Ramachandra Aiyar for Appellants. 

A. C. Sampath Aiyangar for Respondents. 

The Court delivered the following 


Jupcment.—The appellant was petitioner under S. 4 of 
the Provincial Insolvency Act to have his title to certain pro- 
perty sold to him by the insolvent declared. The facts, which 





* C. M. S. A. No. 9 of 1934. 31st August, 1936, 
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must.be taken as found, are that .on 30th March, 1926, the 
petitioner acquired by purchase for Rs. 6,000, the property 
from the insolvent, the property. being sold to satisfy the 
claims of the mortgagee of the property. On. 18th October,. 
1928, the insolvent filed his insolvency petition and was 
adjudged insolvent on 18th April, 1929. There. can be no 
dispute, and there is none, that the sale to the petitioner was 
unimpeachable under the Insolvency Act, and that his title to 
the property was absolute against the Official Receiver. Never- 
theless, the Official Receiver purported to sell the equity of 
redemption upon the property to’ second respondent for 
Rs. 200. The petitioner put his claim to the property before 
the Official Receiver, but that officer dismissed it as belated. 
Hence, the petition under S. 4. It was resisted by second 
respondent who claimed to have a good title by his purchase 
from the Official Receiver. It seems to me, therefore, there 
was essentially a question of title arising in this insolvency, 
and the Insolvency Court if it deemed it expedient to decide 
it for the purpose of doing complete justice had power to do 
so. The Insolvency Court did exercise its discretionary power 
and decided the question in favour of the petitioner. But on 
appeal the District Judge has reversed the lower Court’s 
decision holding that it had no jurisdiction. In my opinion 
the District Judge has misconstrued and misapplied Venkata- 
ram v. Chockkier! which he takes as the foundation of his 
ruling. What is said there is: 

“Once the Official Receiver has sold the property to a stranger and 
converted the insolvent’s estate into money, his business isto distribute this 
money among his creditors and it cannot be said that delivery of possession 
is a necessary part in the work of distributing the assets of the insolvent 
‘among the creditors. Where aclaim is made against the insolvent himself 
in respect of his share only or against a rival purchaser of the insolvent’s 
property itself the matter may be different”. 

The case does not lay down that the Insolvency Court has 
no jurisdiction but that it was not expedient for it to entertain 
-a petition under S. 4; but the ruling distinctly recognises the 
‘possibility of the Insolvency Court dealing with a disputed 
‘title where one purchaser claims property against another 
-purchaser of the insolvent’s property. 

- This is undoubtedly the case here. The lower appellate 
“Court was in érror in treating the matter as one of jurisdiction. 
eee 


1. (1927) 55 M.L.J. 163: LL.R. 5t Mad. 567. . 
83 
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The first Court had jurisdiction and it chose to exercise its 
discretionary power in favour of the petitioner; and as I can 
discover no good ground for interfering with the exercise of 
that discretion this appeal is allowed with costs against the first 
respondent throughout and the 1st Court’s order is restored. 

S. V. V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice PANDRANG Row. 

Kanneganti Ramayya and 


another .. Appellants* (Defendants 1 and 2) 
v. 
Kanneganti Tulasamma and , 
another .. Respondents (Plaintif and third 
Defendant). 


Guardian and Wards Act (VIII of 1890), S. 41 (4)—Removal of guardia 
on application under S. 39 by the mother of minor—Accounts rendered and 
discharge granied to guardian—Suit against guardian for taking accounts— 
Whether properly framed—Amendment allowable under the circumstances— 
Fraud to be alleged specifically if suit maintainable. 


The plaintiff filed a suit for taking accounts against the defendant in 
respect of the management of the plaintiff’s property during her minority. 
Previously the guardian had been discharged though the application on which 
he was discharged was one by the mother of the plaintiff under S. 39 of the 
Guardian and Wards Act, for removal of the firstdefendant from guardian- 
ship and appointment of herself in his stead. On that petition it was ordered 
that the guardian was to be discharged from his guardianship as he had 
furnished proper accounts which were checked and found correct by the 
Court. The reason given clearly showed that the discharge should have been. 
granted under cl. (4) of S. 41 of the Act. The question raised was that as. 
the suit was one instituted against the guardian appointed under the Guardian. 
and Wards Act and as he had been discharged under S. 41 (4) of the Act no 
suit would lie for merely taking accounts, 

Held, (1) that the order removing the guardian should be deemed to. 
have been made under S. 41 (4); 

(2) that as the word used in S. 41 (4) is general, namely, liabilities, the 
clause must therefore be regarded as discharging him from all his liabilities. 
as guardian except in respect of any frauds committed by him; 

(3) there was no reason why the plaintiff should be permitted to frame- 
her suit in the way in which she had done, that is, by asking that an account. 
should be taken of the management, when an account had already been sub-- 
mitted by the guardian to the Court and that account was made available to 
the plaintiff ; 

(4) that the plaint should have ‘been framed as one for falsifying or 
surcharging the account already rendered by the guardian and not merely for 
taking an account and if an amendment of the plaint were allowed the ques-- 
tion of any finding about the maintainability of the suit would be unneces- 


ee 





* A. A. O. No. 86 of 1935. 4th May, 1936. 


sary, for it would not be denied that the suit would be maintainable if framed 
as one for recovery of any specific sum of money lost by the plaintiff as the 
result of the fraud of her guardian while managing her estate. In the 
circumstances the application for amendment of the plaint ought to be 
allowed, though subject to terms with regard to costs. 


Appeal against the order of the District Court of Guntur 
dated the 20th October, 1934 and passed in A. S. No. 189 of 
1934 (O. S. No. 9 of 1933, District Munsif’s Court, Tenali). 


Vedantam Subramaniyam for Appellants. 
A. Lakshmayya for Respondents. 
The Court delivered the following 


JupcmEent.—This is an appeal from the order of the 
District Judge of Guntur dated 20th October, 1934, allowing an 
appeal from the decree of the District Munsif of Tenali dated 
15th February, 1934, in O. S. No. 9 of 1933 and remanding 
the suit for disposal to the District Munsif, after recording a 
finding to the effect that the suit is maintainable. The suit 
was one for settlement of accounts in respect of the manage- 
ment of the plaintiff’s property during her minority by the first 
defendant who had been appointed guardian of her property by 
the District Court in 1925 for the years 1925 to 1928. It was 
alleged in the plaint that the first defendant had not filed proper 
accounts in the District Court or rendered accounts to the 
plaintiff's mother who was appointed guardian of the plaintiff’s 
estate in 1928 after the first defendant was removed from the 
guardianship by consent. 


The second defendant was impleaded as he is the minor 
son of the first defendant, but he is not personally liable in 
respect of the suit claim and apparently he was impleaded 
merely to obtain a decree binding on him with reference to 
the relief claimed by the plaintiff for a first charge on certain 
properties belonging to the first defendant. Defendants 1 and 
2 contended that the suit is not maintainable and that the first 
defendant had filed proper accounts in the District Court which 
had been approved by the District Court and thereafter dis- 
charged him from the guardianship. It ‘was also contended 
that nothing was due to the plaintiff by these defendants. The 
suit was dismissed by the trial Court on the preliminary ground 
that the suit was not maintainable. The other issues were not 
decided by the trial Court, which found that the.suit was not 
maintainable and dismissed it with costs after refusing an 
application to amend the plaint made after the.case was closed. 
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The plaintiff appealéd to the District Judge and in that appeal 
the District Judge held that the suit was maintainable. In his 
opinion the discharge of the guardian first defendant, though it 
might have been made under S. 41, sub-cl.4 of the Guardian 
and Wards Act, did not prevent the plaintiff from instituting 
a suit for accounts against the guardian. The present appeal 
is from the order of the District Judge in appeal and it is 
preferred by defendants 1 and 2. 


The only point for determination in this appeal i is keiker 
the suit as framed is maintainable. The-suit is for taking 
accounts and it is contended that, as the suit is one instituted 
against the guardian appointed underthe Guardian and Wards. 
Act and the guardian had been discharged under S, 41 (4) 
of that Act, no suit will lie for merely taking accounts. 
Cl. 4.0f S. 41 is to the following effect: 

“When he (i. e., the guardian) has delivered the property or accounts 
as required by the Court the Court may declare him to be discharged from 


his liabilities save as regards any fraud whlch may subsequently Le 
discovered”, 


Before dealing wt this question, the contention newly 
put forward in this Court by the plaintiff-respondent’s 
Advocate has to be considered, namely, that the discharge 
of the guardian by the District Judge in 1928 was not 
made under cl. 4 of S. 41 of the Act. It is not stated 
under what other section of that Act the order can be said to 
have been passed. There was an application made by the 
plaintiff’s mother under S: 39 of the Act for removal of the 
first-defendant from guardianship and to appoint the mother as 
the guardian of the property of the minor. On this petition it 
was ordered that the guardian was to be discharged from his 
guardianship as he had furnished proper accounts which were 
checked and found correct by this Court. The reason given clear-. 
ly shows that the discharge must have been granted under cl. 4 
of S. 41 of the Act. Both the Courts below have proceeded 
on the basis that the discharge was made under cl. 4of S. 41. 
What they differed about was the legal effect of such an order 
of discharge made under cl.-4 of S. 41. I am of opinion that 
the order must be deemed to have been made under cl. 4 of 
S. 41, and the only further question that remains is, what is the 
legal effect of such an order. -As cl. 4 says, the discharge. is. 
from the guardian’s liabilities save as regards any fraud which 
may, subsequently be discovered. It has been urged that: the 
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liability referred to in this clause must be confined to liabilities 
to which he is made subject by the Guardian ‘and Wards Act 
and not to all his liabilities under ‘the general law to render an 
account of his management to the minor. I am of opinion 
that this argument cannot be accepted. The word used is 
general, namely, liabilities, and the clause must therefore be 
' regarded as discharging him fiom all his liabilities as guardian 
except in respect of any frauds committed by him. Apart 
from this consideration, there is in this case'no particular 
reason why the plaintiff should be permitted to frame her 
suit in the way in which she has done, i.e., by asking that 
an account should be taken of the management, when an 
account has already been submitted by the guardian to the 
Court and that account was and is available to the plaintiff. I 
may add in this connection that the account was filed also along 
with the written statement in this suit by defendants 1 and 2: 
The account was filed in the District Court long before the suit 
was filed and it was available to the plaintiff before she filed the 
plaint.. There is no purpose served in the Court being asked to 
pass a preliminary decree for taking an account when -the 
account is already before the Court-and was available to the 
plaintiff even before she filed the suit. The plaintiff’s grievance, 
if any, is that the account is not true and that there are false 
entries in it and that she should be reimbursed the loss caused 
to her as a result of the fraud played by the guardian upon her 
in the management of the estate. The plaint should therefore 
have been framed as one for -falsifying or surcharging the 
account already rendered by the guardian and not merely for 
taking an account.. The plaint appears to have been framed in 
the way it has been done merely in order to escape payment of 
Court-fee on the full amount which the plaintiff thinks she is 
entitled to get and to enable her to institute proceedings on 
paying such Court-fee as she thinks proper by valuing the 
relief as she thinks fit. I do not think such an attitude should 
be encouraged. It will be seen that the plaintiff herself at a 
late stage applied to the trial Court for amending her plaint for 
the purpose of introducing allegations of fraud. No doubt this 
application for amendment was dismissed by the trial Court, 
but it has been allowed by the District Court. The learned 
District Judge however failed to see that if the amendment 
was to be allowed the question of any finding about the main- 
tainability of the suit would have been unnecessary for if the 
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plaintiff is properly amended it cannot be denied that the suit 
would be maintainable if framed as one for recovery of the 
specific sum of money lost by the plaintiff as the result of the 
fraud of her guardian the first defendant while managing her 
estate. In this Court also an oral application has been made at 
a late stage of the argument to allow the plaintiff to amend her 
plaint by introducing specific allegations of fraud and enter- 
ing full particulars or details of the fraud, that is to say, by 
pointing out the particular entries in the accounts which are 
not true and by pointing out omissions in the account also. I 
think in the circumstances the application for amendment of 
the plaint ought to be allowed, though subject to terms with 
regard to costs. The application for amendment already made 
and which appears to have been allowed by the District Judge 
would not be enough as it does not contain the necessary 
particulars or details about the fraud alleged. The plaintiff will 
therefore be given an opportunity of filing a further application 
for amendment of his plaint containing full particulars or 
details of the fraud alleged by her and specifying the amount 
of money which she claims in the circumstances, If the plain- 
tiff makes the above application for amendment within 14 days 
after the reopening of the District Munsif’s Court of Tenali 
after the summer recess and after paying such additional Court- 
feeas may benecessary and also after depositing within the same 
time the costs of the defendants 1 and 2 in this Court (for this 
purpose their costs in this Court may be taken to be Rs. 40) and 
in the lower appellate Court for payment to defendants 1 and 
2 irrespective of the result of the suit, the order of the District 
Judge remanding the suit for fresh disposal will stand. If the 
plaintiff fails to do this within the time allowed, the appeal 
must be deemed to have been allowed, and the suit shall stand 
dismissed with costs in all the three Courts. 


K.C. = Appeal dismissed 
conditionally, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR, Justice K. S. Menon. 


M. S. A. Subramania Mudaliar 
Firm by partner M. S. A. | : 
Subramania Mudaliar .. Petitioner (Plaintiff) 
v. 
Messrs. The East Asiatic Co., 
Ltd., by Managing Agent.. Respondent (Respondent). 

Partnership Act (IX of 1932), S. 69—Suit by unregistered firm— 
Registration subsequent to suit—Application to amend plaint after registration 
—If can be allowed. 

Where a suit as originally instituted was incompetent because of the 
provisions of S. 69 of the Partnership Act (IX of 1932) the plaintiff firm 
being then unregistered, the firm cannot by subsequent registration apply to 
amend the plaint so as to treat it as filed at least on the date of the application 
for amendment. S. 69 is imperative and therefore the plaint as originally 
filed is, in the eye of the law, no plaint at all and cannot subsequently be 
validated by an amendment. 

Ramakrishna Nadar v. Ponnayye Thirumalat Vandaya Thevar, (1935) 69 
M.L.J. 791, distinguished. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to revise 
the order of the Court of the District Munsiff of Vellore dated 
‘30th March, 1936 and passed in I. A. No. 331 of 1936 in O. S. 
No. 65 of 1936. 

A. Viswanatha Aiyar and A. Ramaswami Aiyar for 
Petitioner. 

B. C. Seshachala Aiyar for Respondent. 

The Court delivered the following 

Jupement.—This is an application to revise an order of 
the District Munsif of Vellore, dated 30th March, 1936, disiniss- 
ing an application of the plaintiff to amend the plaint and to 
treat the suit as having been instituted on 25th September, 
1933 or on 28th March, 1936, the date of the application for 
amendment. . 

The plaintiff in this suit is a firm. When the defendant 
raised the objection that as the firm was not registered the suit 
was liable to be dismissed in view of the provisions of S. 69 of 
the Indian Partnership Act, the plaintiff got the firm registered 
and applied for the amendment of the plaint as mentioned 
above. The lower Court dismissed the application holding that 


"C. R. P. No. 487 of 1936. 28th August 1936. 
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by the amendment the defect which existed at the time of the 
institution of the’ suit could not be rectified and that the suit 
could not be treated as having been instituted on the date of 
the petition for amendment; hence this petition. 


It is not disputed—and indeed it is clear that the suit as 
originally instituted was incompetent because of the provisions- 
of S. 69 of the Indian Partnership Act. It is also clear that 
any subsequerit amendment of. the petition after getting the 
firm registered under the Act cannot relate back to the date of 
the institution of the suit so as to cure the defect which existed 
at the time of institution. So, unless the: plaintiff -gets a 
further order that the suit should be deemed to have been 


‘instituted on the date of the amendment, the amendment itself 


will be of no use. This is- admitted by the learned advocate 
for the petitioner. The question therefore is-whether such an 
order could be made. The petitioner relies on a decision of this 
Court reported in Ramakrishna Nadar v. Ponnayya Thirumalat 
Vandaya Thevar1, where it was held that though costs ordered 
when an application to sue as a pauper was.dismissed were not 
paid before the institution of a subsequent suit, but only after, 
still the suit could be treated as one instituted on the date of 


such payment of costs and need not be dismissed altogether. 


But, I do not think that the principle of that decision can be 
applied to the facts of this case. There was no question there 
of any amendment of the plaint, to take effect on the date of 
amendment. The provisions of S. 69 of the Partnership Act 
are not at all analogous, but are entirely different from those 
of O. 33, r. 15, Civil Procedure Code. When it is provided 
imperatively by the statute that no suit shall be instituted unless 
the firm is registered, I do not think that it can be got round 
by a subsequent registration and amendment. The plaint as 
originally filed is, in the eye of the law, no plaint at all, 
because under S. 69 it was not maintainable. In these circum- 
stances I see no reason at all why an amendment to validate it 
on a subsequent date should be allowed at all. Further in this 
case it is admitted that a properly framed suit has been filed 
subsequently by the plaintiff and that it is pending trial. ` Ẹ 
think the lower Court was ‘right in refusing the amendment. 
The petition is therefore dismissed with costs. 

Se Va Vee - Petition E 
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~ PRIVY COUNCIL. 
[On appeal from the Supreme Court of Trinidad and Tobago. ] 
PRESENT:—Lorp ATKIN, Lorp MAUCHAM AND SIR 
SIDNEY Row att. i 
„Andre Paul Terence Ambard 
v. 

The Attorney-General of Trinidad and 

Tobago .. Respondent. 


Contempt of Court—Cours of record in colomes—Punishment for 
contempt—Interference by Privy Council—Practice—Public criticism of 
‘administration of justice—Limits—‘Human element’ pointed out with 
reference to unequal sentences. passed—Whether constitutes contempt of 
Court. 


T A ppellant* 


.Itis competent to His Majesty in Council to give leave to appeal against 
‘orders of the Courts overseas imposing penalties for contempt of Court. In 
such cases the discretionary power of the Board will no doubt be exercised 
with great care; and leave to- appeal against orders punishing persons for 
contempt of Court should only be granted on the well-known principles on 
which leave to appeal in criminal cases is given. 

Rainy v. Justices of Sierra Leone, (1852) 8 Moo. P. C.47; McDermott v. 
Chief Justice of British Guiana, (1868) L. R. 2 P. C. 341 at 363; Surendranath 
Banerji v. Chief Justice -of Bengal, (1883) L. R. 10 I. A. 171 and McLeod v. 
St. Aubyn, (1899) A. C. 549, referred to. f 


Whether the authority and position of an individual Judge or the due 
administration of justice is concerned, no wrong is committed by any member 
of the public who exercises the ordinary right of criticising in good faith, in 
private or public, the public-act done in the seat of justice. The path of 
criticism is a public way: the wrong headed are permitted to err therein: 
provided that members of the public abstain from imputing improper motives 
to those taking part in the administration of justice, and are genuinely 
exercising a right of criticism and not acting in malice or attempting 
to impair the administration of justice, they areimmune. Justice isnota 
cloistered virtue: she must be allowed to suffer the scrutiny and respectful 
though outspoken comments of ordinary men. 


Where the editor-manager and part proprietor of a newspaper published ` 


anarticle under the title of “ The Human Element” and the theme of the 
article was the inequality of sentences imposed by various Judges in cases 
which seemed to present a similarity of facts, and the writer illustrated his 
point by reference to sentences in two similar cases before different Judges 
of the place, but the writer at the same time disclaimed the suggestion that 

ne of the Judges was habitually severe, the other habitually lenient, and 
there was no suggestion that the law was intentionally-mis-stated, 

Held, that the writer could not under the circumstances be held to have 
exceeded his right of public criticism and that he was not liable to be 
convicted for contempt of Court. 

i Conviction for contempt of Court made by the Supreme- Court of 
Trinidad and Tobago set aside on the ground that that Court had proceeded 
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on a misconception of the doctrine of contempt of Court as applied to public 
criticism, and that it had resulted in a substantial miscarriage of justice. 


Observations of Lord Russell of Killowen, L. C. J., in The Queen v. Gray, 
(1900) 2 Q. B. 36 at 40 and Lord Morris in McLeod v. St. Aubyn, (1899) A. 
C. 549, relied on. 


F. P. M. Schiller, K. C. and Kenelm Preedy for Appellant. 
Edward W. Cave, K. C. and Richard A. Willes for 


Respondent. 


2nd March, 1936. Their Lordships’ judgment was deliver- 
ed by . l 

Lorp ATxKIN.—This is an appeal by special leave from an 
order of the Supreme Court of Trinidad and Tobago ordering 
the appellant to pay a fine of £25 or in default to be imprisoned 
for one month for contempt of Court, and further ordering 
him to pay the costs of the proceedings as between solicitor 
and client. 


The first question that arises is whether as contended by 
the respondent the Privy Council is incompetent to entertain 
an appeal from an order of a Court of Record inflicting a 
penalty for contempt of Court. The decisions on the point are 
conflicting. In Rainy v. Justices of Sierra Leonel, a Board 
consisting of Lord Cranworth, Knight Bruce, L. J., Dr. 
Lushington and Sir Edward Ryan undoubtedly decided that 
no such appeal lay. Lord Cranworth, in giving the judgment 
of the Board, after pointing out that in this country every 
Court of Record is the sole and exclusive Judge of what 


amounts to a contempt of Court proceeded :— 

“Weare of opinion, that it isa Court of Record, and that the law must 
be considered the same there as in this country; and, therefore, that the 
orders made by the Court in the exercise of its discretion, imposing these 
fines for contempts, are conclusive, and cannot be questioned by another 
Court; and we do not consider that there is any remedy by petition to the 
Judicial Committee to review the propriety of such orders.” 


The argument, with respect, is not convincing, for it 
would seem to apply equally to all decisions in criminal cases 
which at that time in both this country and the colony were 
conclusive and could not be questioned by any Court. In 
McDermott v. Chief Justice of British Guiana, leave to appeal 
from a committal for contempt had been given “without 
prejudice to the competency of Her Majesty to entertain an 
appeal”. At the hearing the Board, consisting of Lord 
Chelmsford, Wood, L. J., Sir James Colvile and Sir E. Vaughan 


1. (1852) 8 Moo. P. C. 47. 2. (1868) L.R. 2 P.C. 341 at 363, 
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Williams, treated the hearing as a motion to revoke the leave. 
_ An incidental question was whether the Court that imposed 
the penalty was a Court of Reeord and in giving the judgment 
of the Board Lord Chelmsford said that the applicant had to 
show either that the Court was not a Court of Record or that 
if it was yet there was something in the order which rendered 
it improper and therefore the subject of appeal. He proceeded 
to say :— 

“Nota single case isto be found where there has been acommittal by 
one of the Colonial Courts for contempt, where it appeared clearly upon the 
face of the Order thatthe party had committed a contempt, that he had been 
‘duly summoned, and that the punishment awarded for the contempt was an 
appropriate one, in which this Committee has ever entertained an appeal 
against an Order of this description”. 

It would appear to their Lordships that the grounds of 
decision assume that jurisdiction exists at any rate in cases 
where it does not appear on the face of the order that the 
party had committed a contempt, etc. Whether this means 
that if the order merely recited that a contempt had been 
committed without more the Board would examine the alleged 
contempt is not clear. But in Surendranath Banerji v. Chief 
Justice of Bengal! on an appeal from a committal for contempt 
by the High Court in Calcutta, the Board examined the written 
article which was complained of and said that it was clearly a 
contempt of Court. They set out the passage from McDermott 
v. Chief Justice of British Guiana? which has just been quoted, 
and proceed: ‘Their Lordships having decided that the libel 
was a contempt of Court, and that the High Court had 
jurisdiction to commit the petitioner for a period of two 
months, the case is not a proper one for an appeal to Her 
Majesty ”. This decision is difficult to reconcile with the 
doctrine that found favour in Rainy’s case supra, that the 
Colonial Court is sole Judge of what constitutes a contempt, 
and that there is no remedy by way of appeal to His Majesty 
in Council to review the propriety of such orders. 


However, in 1899, in the case of McLeod v. St. Aubyn3 
the Judicial Committee entertained an appeal from an order 
committing for contempt and allowed the appeal with costs 
against the respondent. The point that there was no jurisdic- 
tion to entertain such an appeal was not taken, but it seems 


ws 


1. (1883) L.R. 10 I. A. 171. 2. (1868) L.R. 2 P.C. 341 at 363. 
3. (1899) A.C. 549. - 
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unlikely that if it were a good point it should not have occurred 
to counsel or to any of the members of the Board before whom 
the case came at different stages. Their Lordships have sent 
for the record in that case and they find that it first came 
before a Board consisting of Lord Hobhouse, Lord Macnaghten, 
Lord: Morris and Sir Richard Couch on an exv parte. petition 
for leave to appeal, when leave was given. It then came before 
a Board consisting of Lord Watson, Lord Davey and Sir 
Richard Couch on a petition to proceed in forma pauperis 
which was granted. The appeal was finally heard and 
determined and allowed by a Board consisting of Lord 


` Watson, Lord Macnaghten, Lord Morris and Lord Davey. The 


Board in this case quite plainly assumed jurisdiction and their 
Lordships respectfully agree with their view. There seems no 
reason for limiting in this respect the general prerogative of 
the Crown to review all judicial decisions of Courts of Record 
in the dominions overseas whether civil or criminal: though 
the discretion as to the exercise of the prerogative may have 
to be very carefully guarded. It should be noticed that the 
Order in-Council of 1909 dealing with the jurisdiction of the 
Supreme Court of Trinidad and Tobago, St. R. & O. 1909, 
p. 854, imposes no limit other than pecuniary as to the orders, 
decisions, etc., of the Supreme Court from which there may be 
an appeal: and it would appear from it that the Supreme Court 
itself could have granted leave to appeal to the Privy Council 
from this order in the present case. But apart from any ques- 
tion of this kind their Lordships come clearly to the conclusion 
that it is competent to His Majesty in Council to give leave to 
appeal and to entertain appeals against orders of. the Courts 
overseas imposing penalties for contempt of Court. . In such 
cases the discretionary power of the Board will no doubt be 
exercised with great care. Everyone will recognise the import- 
ance of maintaining the authority of the Courts in restraining 
and punishing interferences with the administration ‘of justice 
whether they be interferences in particular civil or criminal 
cases or take the form of attempts to depreciate the authority. 
of the Courts themselves.’ It is sufficient to say that such 
interferences when they amount to contempt of Court are 
quasi-criminal acts, and orders punishing them should, generally. 
speaking, be treated as orders in criminal cases, and leave to 
appeal against them should only be granted on the well-known 
principles on which leave to appeal:in criminal cases is given. 


P.C. 


Andre Paul 
Terence 
Ambard 

v. 
The 
Attorney- 
General of 
Trinidad 
and 
Tobago. 
Lord 
Atkin. 





670 THE MADRAS LAW.JOURNAL REPORTS. [ VoL. 


play in awarding punishment for offences. No question is here involved as 
to the justification for the convictions; it is assumed, and we believe it to be 
no unjustified assumption, that in the great majority of cases accused persons. 
are seldom convicted except upon thoroughly satisfactory evidence; anda 
small number of appeals which succeed, when based upon the plea of the 
innocence of the prisoner of the offence charged, may be regarded as suffici- 
ent proof of that. It is the inequality of the sentences as fitting the circum- 
stances of the offences that seem to often demand some comment. And 

if we kere venture to draw attention to this, it is not by any means with the 

idea of confirming popular opinion as to the inherent severity or leniency of 

individual judges or magistrates, but simply with a view to inviting consider- 
ation of a matter that must, and in fact does, cause adverse comment 

amongst the masses as to the evenness of the administration of justice in 
Trinidad. In two recent cases has it been thought by the public that the 

sentences imposed by two different judges have been open to such criticism. 

In the one case, a man stood indicted for the seriously grave offence of 

shooting at his superior officer with intent to murder him. There seems no 
doubt that had it not been for the prisoner’s failure to shoot straight—a thing 

at which he himself marvelled openly—he must have killed the officer. No 
doubt, as was brought out in evidence (and perhaps to an even greater degree 
than was proved), the man was suffering under the effects of constant provo- 

cation; but in addition to all else, there was this to aggravate the crime, that. 
the offender was a trained member of a military body, presumably well 
disciplined, and that to have used a lethal weapon to which his position gave 
him easy access and with it to have attempted the murder of his officer is a 
thing regarded in most quarters as peculiarly heinous. The sentence 
imposed on conviction was eight years, which, on the assumption of good 
conduct, means release at the end of six years. The other case was one im 
which a man stood charged with a peculiarly brutal act of wounding with a 
razor—his victim, a woman who was shortly to have become a mother, being 
so terribly injured that for a long time it seemed quite probable she would: 
die. On conviction, the sentence imposed by another judge on this prisoner 
was seven years, which, on the assumption of good conduct, means release at: 
the expiration of five years and a quarter. Had either of these two cases- 
stood alone, it is quite likely that the sentences would have passed uncom- 

mented upon; for neither of them is, in itself, what might be described asa 
lenient one. But coming together as they did at the same sessions and within 
a day or two of each other, they have created in the public mind an impres- 
sion that the former was as unduly severe as the latter was lenient. Both, it 
is true, were for attempted murder. In both cases a deadly weapon was. 
used. And while some may think that, as we stated above, the military 

relationship between the prisoner and his intended victim in the first case: 
rendered the matter graver from an official viewpoint, yet, on the other hand,. 
in the shooting case, no one, providentially, was injured, and much provoca- 

tion was proved, whereas in the razor slashing case (assuming the facts. 
proved by the Crown to be true), there does not appear to have been any 
provocation, while, on the contrary, the attack was made ona woman un- 
known to or by the accused, whom he mistook for someone else. Surely there 
might have been expected rather more effect to have been given to the recom— 
mendation from the jury to mercy in the first case; and suyely, in the other, 
it would have been more in accord with public opinion as to the need for 
stern suppression of such attacks had the learned judge been able to see his. 
way to impose a considerably more severe term of imprisonment; the more- 
so in view of the fact that there was, absolutely no intimation from the jury 
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that they thought any leniency might properly be shown. We fully realise 
that the infliction of the sentence is entirely in the discretion of Judge, who 


has a wide latitude, from a few days to life-long imprisonment for the crime . 


of attempted murder. But equally is it usually expected that the fullest con- 
sideration will be given to the recommendation of a jury for mercy- 
Assuming therefore, that eight years hard labour in lieu of the 20 years 
which many persons fully expected would be passed, fairly represents an 
effectual concession to the jury’s views, the opinion has been fully expressed 
that the seven years passed on the razor slasher was far too little for the 
crime he had committed. And we do not think we are wrong in saying that, 
as a rule, some weight is given by judges to the question of whether a 
prisoner succeeded or failed in committing the crime he stands charged with. 
As we have pointed out, though in both of these cases, the Crown alleged 
and the jury found, an attempt to murder, in the one case that attempt failed 
completely—through no fault of the prisoner, it is true: in the other the 
attempt, while providentially failing, resulted in terrible mutilation of the 
woman who was the victim. It is painful at all times to have to urge the 
insufficiency of a punishment inflicted; and we wish it to be distinctly 
appreciated that we dissociate ourselves from those who regard one judge 
as habitually severe or another as habitually lenient. Yet we do think that 
if some way could be devised for the greater equalisation of punishment 
with the crime committed, a great deal would have been achieved towards 
the removal of one frequent cause for criticism of the sentences passed in our 
various criminal Courts.” 


On 3rd July, the Attorney-General gave notice of motion 
to the Registrar of the Supreme Court that he would move for 
an order nisi calling upon the appellant to show cause why a 
writ of attachment should not issue against him for his con- 
tempt in publishing the article in question and on the same 
date an order nisi was made by the Court in the terms of the 
notice of motion. The notice and the order nisi at first were 
limited to contempt in publishing an article calculated to inter 
fere with the due course of justice the complaint being that it 
was improper having regard to Sheriff’s pending appeal. Later 
it was amended so as to include a complaint that the article 
contained “statements and comments which tend to bring the 
authority and administration of the law into disrepute and dis- 
regard.” In this amended form the matter came before the 
full Court consisting of the Chief Justice and Gilchrist and 
Robinson, JJ. It was heard on various days in July, and on 
Sth September, the Chief Justice gave the judgment of the 
Court. He acquitted the appellant of contempt in respect of 
the pending appeal of Sheriff: and no more need be said on 
that point. But he found that the article was written with the 
direct object of bringing the administration of the criminal 
law by the Judges into disfavour with the public, and desiring 
to impose a penalty which if relatively light would yet empha- 
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size that, while the Judges would place no obstruction in the 
way of fair criticism of their performance of their functions, 
untruths and malice would not be tolerated, he fined the res- 
pondent £25, in default one month’s imprisonment, and ordered 
him to pay the costs of the proceedings to be taxed between 
solicitor and client. The formal judgment, slightly departing 
from the wording of the oral judgment recited that the appel- 
lant had committed a contempt of Court, the article having 
been written “with the direct object of bringing the adminis-` 
tration of the criminal law in this Colony by the Judges into 
disrepute and disregard” so following the amended order nisi. 


Their Lordships can find no evidence in the article or any 
facts placed before the Court to justify the finding either that 
the article was written with the direct object mentioned or that 
it could have that effect: and they will advise His Majesty that 
this appeal be allowed. It will be sufficient to apply the law 
as laid down in The Queen v. Gray! H Lord Russell of 
Killowen, L.C.J.: 


“Any act done or writing published calculated to bring a Court or a 
judge of the Court into contempt, or to lower his authority, isa contempt of 
Court. That is one class of contempt. Further, any act done or writing 
published calculated to-obstruct or interfere with the due course of justice or 
the lawful process of the Courts is a contempt of Court. The former class 
belongs to the category which Lord Hardwick, L.C., characterised as ‘scanda- 
jising a Court ora judge’. (In re Read and Huggonson?. ) That description 
of that class of contempt is to be taken subject to one and an important 
qualification. Judges and Courts are alike open to criticism, and if reasona- 
ble argument or expostulation is offered against any judicial act as contrary 
to law or the public good, no Court could or would treat that as contempt of 
Court.” 


And that in applying the law the Board will not lose 
‘sight of local conditions is made clear in the judgment in Mc 
Leod v. St. Aubyn8 where Lord Morris after saying that 
committals for contempt of Court by scandalising the Court 
itself had become obsolete in this country, an observation sadly 
‘disproved the next year in the case last cited, ‘proceeds: — 


“ Courts are satisfied to leave to public opinion attacks or comments 


-derogatory or scandalous to them. But it ‘must be considered that in small 


colonies, consisting principally of coloured populations, the enforcément in 
proper cases of committal for contempt of Court for attacks on the Court 


„may be absolutely necessary to preserve insuch a community the dignity of 


cand respect for the Court.” 








; 1. (1900) 2 Q.B. 36 at 40. 
2. (1742) 2 Atk. 291, 469. "3. (1899) A.C. 549. 
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But whether the authority and position of an individual 
Judge or the due administration of justice is concerned, no 
wrong is committed by any member of the public who exer- 
cises the ordinary right of criticising in good faith in private 
or public the public act done in the seat of justice. The path 
of criticism is a public way: the wrong headed are permitted 
to err therein: provided that members of the public abstain 
from imputing improper motives to those taking part in the 
administration of justice, and are genuinely exercising a right 
of criticism and not acting in malice or attempting to impair 
the administration of justice, they are immune. Justice is not a 
cloistered virtue: she must be allowed to suffer the scrutiny and 
respectful even though outspoken comments of ordinary men. 


In the present case the writer had taken for his theme the 
perennial topic of inequality of sentences under the text “The 
Human Element” using as the occasion for his article the 
two sentences referred to. He expressly disclaimed the 
suggestion that one of the particular Judges was habitually 
severe, the other habitually lenient. It is unnecessary to 
discuss whether his criticism of the sentences was well founded. 
It is very seldom that the observer has the means of ascertain- 
ing all the circumstances which weigh with an experienced 
Judge in awarding sentence. Sentences are unequal because 
the conditions in which offences are committed are unequal. 
The writer is, however, perfectly justified in pointing out what 
is obvious that sentences do vary in apparently similar circum- 
-stances with the habit of mind of the particular Judge. It is 
quite inevitable. Some very conscientious Judges have 
thought it their duty to visit particular crimes with exemplary 
sentences; others equally conscientious have thought it their 
duty to view the same crimes with leniency. If to say that the 
human element enters into the awarding of punishment be 
contempt of, Court it is tobe feared that few in or out of the 
profession would escape. If the writer had as journalist said 
that St. Clair’s sentence was, in his opinion, too severe: and 
on another occasion that Sheriff’s sentence was too lenient no 
complaint could possibly be made: and the offence does not 
become apparent when the two are contrasted. The writer in 
seeking his remedy, as has been remarked by the Supreme 
-Court, has ignored the Court of Criminal Appeal: but he might 
reply that till such a Court has power on the initiative of the 
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prosecution to increase too lenient sentences its effect in 
standardising sentences is not completely adequate. It 
appears to their Lordships that the writer receives less than 
justice from the Supreme Court in having untruths imputed to 
him as a ground for finding the article to be in contempt of 
Court. He has correctly stated both offenders to have been 
charged with intent to murder: and though he has subsequently 
inaccurately stated that the conviction of both affirmed that 
intent, yet seeing that both were convicted of the same intent, 
viz., to do grievous bodily harm, the reasoning as to uneven- 
ness of sentence appears to have been unaffected. And it 
seems of little moment that the writer thought that this 
sentence might be for life instead of in fact being for 15 years. 
If criticism of decisions could only safely be made by persons 
who accurately knew the relevant law, who would be protected ? 
There is no suggestion that the law was intentionally mis- 
stated: 


Their Lordships have discussed this case at some length 
because in one aspect it concerns the liberty of the press which 
is no more than the liberty of any member of the public to 
criticize temperately and fairly but freely any episode in the 
administration of justice. They have come to the conclusion 
that there is no evidence upon which the Court could find that 
the appellant has exceeded this right, or that he acted with 
uniruth or malice, or with the direct object of bringing the 
administration of justice into disrepute. They are satisfied 
that the Supreme Court took the course they did with a desire 
to uphold the dignity and authority of the law as administered 
in Trinidad ; there nevertheless seems to their Lordships to have 
been a misconception of the doctrine of contempt of Court as 
applied to public criticism. A jurisdiction of a very necessary 
and useful kind was applied in a case to which it was not 
properly applicable, and this in the view of their Lordships has 
resulted in a substantial miscarriage of justice. Acting, there- 
fore, on the principles enumerated in the first part of this 
judgment as applicable to appeals from convictions for 
contempt of Court, their Lordships will humbly advise His 
Majesty that this appeal be allowed and that the order of the 
Supreme Court dated 5th September, 1934, be set aside. The 
respondent must pay the costs here and in the Court below. 
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Solicitors for Appellant: Maples Teesdale & Co. 
Solicitors for Respondent: Burchells. 
S. P. K. 
B. V. V. —— Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CORNISH. 





Pulavarti Satyam .. Appellant* (2nd Defen- 
v. dant) 
Kunchibhotla Satyanarayana and 
another .. Respondents (ist Defen- 
dant and Plaintiff). 


Civil Procedure Code (V of 1908), S. 145 and O. 32, r. 6—Minor plaintiff 
suing for recovery of money—Sum paid inio Court—Fypoihecation of 
immovable property as security for theamount furnished by surety for the 
guardian of the minor—Sutt against the person executing bond maintainable— 
Bond assigned io plaintiff by the District Munsif—Assignment within the 
competence of the District Munsif. 

The plaintiff who was a minor, by guardian sued for recovery of money. 
The sum was paid into Court as due to the plaintiff. The first defendant 
gave the bond for the amount, hypothecating immovable property as 
security, undertaking that the money should be paid to the plaintiff by the 
guardian in due course. On attaining majority the plaintiff brought the 
present suit to enforce the bond which had been duly assigned to him by the 
District Munsif. The appellant who was the subsequent alienee of the pro- 
perty hypothecated by the first defendant objected to the suit and contended 
it was not maintainable. On the questions whether the bond carried a 
personal liability with the executor of the bond and whether the assignment 
by the District Munsif of the bond to the plaintiff was right in the circum- 
stances, i 

Held, (1) that the language of the bond showed that it carried a personal 
liability on the part of the executor. The bond having been given in pursu- 
ance of an order made under O. 32, r. 6 of the Civil Procedure Code a suit 
would be the proper means of enforcing it. The bond given under O. 32, r. 6 
having been for the protection of the minor’s interests against his guardian 
was not a bond which was enforceable by execution in the manner provided 
by S. 145 of the Code. 

Kurugodappa v. Soogamma, (1917) I.L.R.41 Mad. 40, followed. 

Sankara Mahadeva Setty v. Sanyasayya, (1933) 65 M.L.J. 142: LL.R. 56 
Mad. 687 (F.B.), referred to. 

(2) That the District Munsif was competent to assign the bond. When 
he was a persona designata described by the title of District Munsif, it should 
make no difference because the full name of the Munsif had not been given 
in addition to his title. 

Raj RaghubarSingh v. Jai Indra Bahadur Singh, (1919) 38 M.L.J. 302: 
L. R. 46 I.A. 228: I.L.R. 42 All. 158 (P.C.), explained and distinguished. 





* C. M. A, No. 240 of 1935. 9th September, 1936, 
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Appeal against the order of the District Court of East 
Godavari at Rajahmundry in A. S. No. 117 of 1934 preferred 
against the order of the Court of the Subordinate Judge of 
Amalapur in O. S. No. 49 of 1933. 

V. Viyanna for Appellant. 

~ G. Lakshmanna and P. Kameswara Rao for Respondents. 

The Court delivered the following 

Jupement.—The plaintiff sued to recover a sum of 
Rs. 2,000 in the following circumstances. This sum was paid 
into Court as due to the plaintiff who was then a minor 
represented by the guardian, the fifth defendant. The first 
defendant gave a bond for the amount, hypothecating immov- 
able. property as security, and undertaking that this money 
should be paid to the plaintiff by the guardian in due course. 
Plaintiff having reached his majority, and the money, as he 
alleged, not having been paid over to him by the guardian, has 
brought a suit to enforce the bond which had been duly 


. assigned to him by the District Munsif of Rajahmundry. The 


second defendant, who is the appellant, is the subsequent alienee 
of the property hypothecated by the first defendant. He has 
objected that the suit is not maintainable. 

The first question to be decided is whether this bond 
carried a personal liability on the part of the first defen- 
dant. In my opinion, the language of the bond shows clearly 
that it did. The bond having been given in pursuance of an 
order made under O. 32, r. 6 of the Civil Procedure Code, a 
suit is the proper means of enforcing it. A bond given under 
this rule being for the protection of the minor’s interests 
against his guardian is not a bond which is enforceable by 
execution in the manner provided by S. 145 of the Code. This 
has been decided by a Bench in Kurugodappa v. Soogamma!. 
Nevertheless, it has been argued by the learned Advocate for 
the appellant that this ruling ignores the language of Cl. (c) 
of S. 145. But this very question has been the subject-matter 
of a Full Bench ruling in Sankara Mahadeva Setty' v. 
Sanyasayya®. Where the distinction made in respect of an 
order under O. 32, r. 6, seems to have been expressly recognised 
and upheld. 








1. (1917) I.L.R. 41 Mad. 40. 
2.. (1933) 65 M.L.J. 142: LL.R. 56 Mad. 687(F.B.). 
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Then it has been contended that it was not open to the 
District Munsif to assign the bond to the plaintiff, and the 
Privy Council ruling in Raj Raghubar Singh v. Jai Indra 
Bahadur Singh! is relied upon. That case lays down that a 
bond given to the Court can only be enforced by an order of 
the Court; but that it cannot be assigned, because the Court, 
not being a juridical person, has no title to assign the bond. 
But the bond in the present case has been given to the 
Additional District Munsif of Rajahmundry. He is undoubtedly 
a juridical person, though the Court over which he presides is 
not. If the full name of the Munsif had been given in addition 
to his title there can be doubt that he would ‘have been a juridical 
person competent to assign the bond. I cannot see why when 
he is a persona designata, described by his title of District 
Munsif, it should make any difference. My opinion therefore 
is that the District Munsif was competent to assign the bond. 

Lastly, it has been contended on the authority of Raran 
v. Kandan? that the extent of the guardian’s liability to the 
plaintiff for this money must first be ascertained before a suit 
can be maintained. But that proposition had reference to an 
order of sale in execution of the bond. It could have no 
application to the present case where the suit is to recover 
a liquidated sum of money due upon the bond. 

The result is that, in my opinion, the appeal fails and must 
be dismissed with costs of the second respondent. 

(Leave to appeal refused.) 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Si1r M. VENKATASUBBA Rao, Kt., Officiating 
Chief Justice AND Mr. Justice HorwILL. 





Kantheeswaram Ekanathalinga- 
swami Koil through its 
trustee M. Vedanayagam 
Pillai .. Petitioner* (Ist Respondent 
in A. S. No. 211 of 1928 
on the file of the High 
Court). 


Court-Fees Act (VII of 1870 as amended in Madras), Ss. 5 and 11—Suit 
for possession and mesne profits—C. laim regarding mesne profits subsequent tò 





1. (1919) 38 ML; 302: L.R. 46 LA. 228: I.L.R. 42 All. 158 (P.C.). 
(1933) 66 M.L.J. 540: I.L.R. 57 Mad. 803. 
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suit—Refusal by trial Court—Appeal preferred by defendant against decree 
for possession—Plaintif preferring memorandum of cross-objections as 
regards claim for future mesne profits—Direction for payment of ad valorem 
fees by Taxing Officer of High Court—Propriety—A pplication for refund of 
Court-fee paid. 


The plaintiff, who instituted his suit for possession and mesne profits, 
omitted to claim in his plaint future mesne profits and he subsequently 
applied for permission to amend his plaint by including a claim for such 
profits. The lower Court passed a decree in his favour for possession but 
rejected his application for amendment. Against the decree for possession 
the defendants preferred an appeal to the High Court, and the plaintiff then 
filed a memorandum of cross-objections claiming future mesne profits. The 
Taxing Officer before whom the question of Court-fee came up held that ad 
valorem Court-fee was payable on the estimated amount of future mesne 
profits and the plaintiff-respondent paid the required Court-fee. At the time 
of the hearing of the appeal the plaintiff challenged the validity of the order 
as to Court-fees passed by the Taxing Officer and also applied for refund of 
the excess fee paid by him on the memorandum of cross-objections. 


Held, that the claim made by the plaintiff in the trial Court as well as in 
the High Court was to have his right to subsequent mesne profits adjudicated: 
upon, that no cause of action had accrued to him regarding that claim, and 
that no Court-fee was payable thereon. Under S. 11 of the Court-Fees Act, 
as amended in Madras, no portion of the Court-fee is payable by a party 
before a final decree for mesne profits is passed. 


Held, however, that the decision of the Taxing Officer as regards Court- 
fee, though erroneous, was final under S. 5 of the Court-Fees Act, and could 
not be re-opened at the time of the disposal of the appeal, and that conse- 
quently no order for refund of the Court-fee paid could be made. 

Ranga Pai v. Baba, (1897) I.L.R. 20 Mad. 398; Kasturi Chetti v. Deputy 
Collector, Bellary, (1898) I1.L.R. 21 Mad. 269; Swaminatha Atyar v. Guruswami 
Mudaliar, (1927) 53 M.L.J. 457 and Kandunni Nair v, Raman Nair, (1930) 58 
M.L.J. 497: LL.R. 53 Mad. 540, relied on. 

Per The Officiating Chief Justice—S. 5 of the Court-Fees Act, like 
Several other sections of that Act, is undoubtedly defective as it makes no 
provision for the Taxing Officer being compelled to refer the disputed ques- 
tion of Court-fee to the Judge of the Court. 

Per Horwill, J—All the High Courts have always taken it for granted 
that appeals are to be valued in the same way as suits; and the several 
sections of the Court-Fees Act apply not merely to suits but also to appeals. 

Reference under Court-Fees Act, 1870, (1905) 16 M.L.J. 287: LL.R. 29 
Mad. 367, considered. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a certificate for the refund of the excess Court-fee paid on the 
memorandum of cross-objections in A. S. No. 211 of 1928 
preferred to the High Court against the decree of the Court 
of the Subordinate Judge of Tinnevelly in O. S. No. 18 of 
1923 (O. S. No. 6 of 1924, Additional Sub-Court, Tinnevelly). 
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T. R. Venkatarama Sasiri and K. R. Rama Aiyar for 
Petitioner. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
and N. Srinivasa Aiyangar on behalf of the Government. 


The Court made the following 


Orpver. The Officiating Chief Justice—The plaintiff 
omitted to claim in his plaint future mesne profits and subse- 
quently applied for permission to amend his plaint by in- 
cluding a claim for such profits. The lower Court, which 
passed a decree in his favour for possession, rejected that 
application. Against the decree for possession, the defendants 
filed an appeal in this Court and in the memorandum of objec- 
tions which the plaintiff filed, a claim was again put forward 
here to future mesne profits. Two questions have been argued 
and they arise in this way. The plaintiff contended that on 
his memorandum of objections no Court-fee was payable, as 
the claim which he preferred in appeal in this Court could not 
in principle differ from any claim he might have put forward 
in the Court of First Instance. This contention was overruled 
by Mr, White, the then Taxing Officer who held:that an ad 
valorem Court-fee was payable on the amount claimed. Two 
questions have been argued: first, is the decision of the Taxing 
Officer revisable by the High Court? and secondly, is his 
decision on the merits right? 

On the first question we are constrained to hold that under 
S. 5 of the Court-Fees Act the decision of the Taxing Officer 
has for every purpose become final. It is unnecessary to deal 
with the cases cited by Mr. Venkatarama Sastri bearing on 
the other sections of the Act such as S. 12. For instance, he 
strongly contended that in spite of the use of the word ‘final 
in S. 12 the High Court in the exercise of its revisional juris- 
diction, set aside at the instance of the aggrieved plaintiffs, 
the orders of the lower Courts regarding the Court-fee 
payable by them on their plaints (vide observations in Muhamad 
Ellaiyas v. Rahima Beel, Kattiya Pillaiv. Ramaswamia Pillai? 
and The Secretary of State for India v. Raghunathan3). The 
question here, however, turns on the specific wording of S. 5 
which prescribes that when a particular procedure is followed, 
the decision given becomes final. In this case a difference arose 


ee 
1. (1928) 56 M.L.J. 302. 2. (1929) 56 M.L.J. 394, 
3. (1933) 65 M.L.J.25: LL.R. 56 Mad. 744. 
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between the plaintiff's Advocate and the Court-Fee Examiner 
as to the necessity of paying a Court-fee on the Memorandum 
of Objections. That difference was referred to the Taxing 
Officer, who held that an ad valorem fee was payable. The 
requirements of S. 5 are thus fulfilled and we must, giving the 
words of that provision their plain and natural meaning, hold 
that the decision of the Taxing Officer has become final and 
cannot be impeached before us. It will be observed that in the 
matter of the adjudication being final, the section makes no 
difference between the decision of the Taxing Officer and that 
of the Taxing Judge to whom he may refer the question. To 
be consistent, the plaintiff must go the length of contending 
that the decision of the Taxing Judge can be no more final 
under the section than that of the Taxing Officer; the anomaly 
of this position is obvious. Apart from my interpretation of 
the section, the settled practice of the Court has been, dating 
back to the years 1897 and 1898 to treat the adjudication 
of the Taxing Officer as final and on a matter of this sort it is 
desirable not to depart from the established practice. (Ranga Pai 
v. Baba}, Kasturi Chetti v. Deputy Collector, Bellary?. See also 
Swaminatha Aiyar v. Guruswami Mudaliar3’ and Kandunni 
Nair v. Raman Nair4.) While on this subject, I may usefully 
point out that this section, like several other sections of the 
Court-Fees Act, is undoubtedly defective, as it makes no pro- 
vision for the Taxing Officer being compelled to refer the 
question to the Judge of the Court. 

Although this conclusion should be sufficient to dispose of 
the matter, we have thought it proper to deal with the second 
contention, as the point raised is one of considerable importance. 
In dealing with this question, it is important to bear in mind 
the procedure prescribed by the Code of Civil ‘Procedure in 
determining the amount of past and future mesne profits. As 
regards past mesne profits, the Court has the option either to 
pass a decree fixing the amount (that decree in a sense is 
“final,” though the term is inappropriate, there being a single 
decree) or to pass a preliminary decree directing an enquiry as 
to the quantum of the profits and postponing the passing of the 
final decree till the enquiry is held. But as regards future 
mesne profits the Court has no such option, but is bound in the 





“1, (1897) LL.R. 20 Mad. 398. 2. (1898) I.L.R. 21 Mad. 269. 
3. (1927) 53 M.L.J. 457.. 4, (1930) 58 M.L.J. 497: LL.R. 53 Mad. 540. 
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first instance to pass a preliminary decree directing an enquiry. 
Then turning to O. 7, r. 2, Civil Procedure Code, there can be 
no question that in the very nature of things it applies to past 
mesne profits alone, for, it enacts that the amount of the claim 
shall be stated approximately and it is obvious that future 
mesne profits are incapable of being estimated, depending, as 
they do, upon an uncertain element, namely, the period of time 
which would intervene between the institution of the suit and 
the recovery of possession. In the Court-Fees Act there are 
two sections which are relevant for the present purpose. 
S. 7 (i) prescribes that in suits for money including suits for 
damages or compensation, the Court-fee shall be computed 
according to the amount claimed. Mesne profits being in 
essence damages or compensation, this section applies to suits 
for mesne profits. Once again, this provision can have no 
reference to future mesne profits which, as already stated, are 
incapable of being ascertained the plaintiff not being bound 
under O. 7, r. 2, Civil Procedure Code, to state approximately 
the amount of such profits. S. 11 of the Court-Fees Act with 
the Madras Amendment, provides for each of the cases which 
O. 20, r. 12, Civil Procedure Code, contemplates. Whatever 
obscurity there was in the law previously, there seems to be no 
room for doubt under the present provisions. As already observ- 
ed, in the matter of past mesne profits, a final decree may straight- 
away be passed; in such a case part 1 of S. 11 applies, which 
enacts that if the profits decreed are in excess of the profits 
claimed, the decree shall not be executed until the excess Court- 
feeis paid. If, however, in respect of past mesne profits the 
decree passed is preliminary and not final, the first clause of part 
2 applies. It provides that where an enquiry into past mesne 
profits is directed and the amount ascertained on such enquiry 
exceeds the amount claimed, no final decree shall be passed till 
the excess fee is paid. In the first case (that which falls under 
S. 11, part 1) the decree that has already been passed shall not be 
executed ; in the second case (that which falls under S. 11, part 
II, first clause) no final decree shall be passed. So much for 
-‘mesne profits antecedent to the suit. Then as to subsequent 
profits, the second clause of part II provides that when a final 
decree is passed following upon a preliminary decree directing 
an enquiry (this is in strict accordance with O. 20, r. 12, Civil 
Procedure Code) the final decree shall not be executed until the 
requisite Court-fee is paid. The point to note is, and that is 
86 
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very important, that in respect of future mesne profits, no por- 
tion of the Court-fee is payable before the final decree is passed ; 
even then, if the plaintiff does not seek to execute the decree 
which he has invited the Court to pass in his favour, he may 
altogether escape the payment of Court-fee. This rule, which 
may appear anomalous, is, however, based upon an intelligible 
principle. A claim to subsequent mesne profits is in respect of 
a cause of action not arising at the date of suit; nevertheless, 
the Court is empowered to grant them by way of an exception 
to the general rule that the reliefs claimed should be confined 
to causes of action which had already arisen; but as has been 
pointed out in Doraiswami Aiyar v. Subramania Atyar! the 
power of the Court to award mesne profits subsequent to 
suit is discretionary. On this ground, it has been held that 
when in a suit for past and future mesne profits the Court 
passes a decree for the past mesne profits and says nothing in 
regard to the future mesne profits, a fresh suit to recover such 
profits is not barred by res judicata. (Doraiswami Aiyar v. 
Subramania Aiyar!l, Muhammad Ishaq Khan v. Muhammad 
Rustam Ali Khan? and Bipulbihari Chakravarti v. Nikhil- 
chandra Chakravarti3.) Thus the passing of a decree in respect 
of the subsequent profits being in the discretion of the Court 
(though except for special reasons the Court will not refuse to 
exercise the discretion in favour of the party), S.11 of the 
Court-Fees Act has enacted that prior to the passing of such 
decree, no Court-fee is payable. Is there any reason then why 
in principle this rule, which applies in terms to suits, should be 
departed from in the case of appeals? It is contended by the 
learned Government Pleader that the body of the Act not 
having provided for appeals in the case of such claims, we 
must turn to the schedules to the Act, which contain several 
articles relating not only to plaints but also to memoranda of 
‘appeal. True, the value of an appeal is not always the 
value of the suit but the value of the relief granted by the 
decree, which the party seeks to get rid of; in that sense 
where the suit and the appeal are differently valued, the 
Schedules to the Act may furnish the appropriate article. 
In the matter in hand, there is no question of an amount being 
claimed in appeal in excess of what has been granted by the 





l 1. (1917) 33 M.L.J. 699: I.L.R.41 Mad. 188 (F.B.). ; 
2. (1918) LL.R. 40 All. 292, 3. (1929) I.L.R. 57 Cal. 381. 
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lower Court. On the other hand, the claim made here is 
identical with that made in the Court below, namely, to have 
the right to subsequent profits adjudicated upon. The lower 
Court has. held that in the circumstances of the case the 
plaintiff ought not to be allowed to claim in this suit future 
mesne profits. Itis this conclusion that the plaintiff attacks in 
the appeal. This very case illustrates the good sense under- 
lying S. 11, for, we have held, confirming the decision of the 
lower Court, that the plaintiff ought not to be allowed to 
claim subsequent mesne profits by amending his plaint, and, as 
I have shown, he is not precluded by the doctrine of res 
judicata from claiming these very profits in a fresh suit, pay- 
ing a proper Court-fee on his plaint. The contention of the 
Government Pleader involves the levying of a double Court- 
fee which, of course, would be obvious injustice. I am 
clearly of the opinion that the decision of the Taxing Officer is 
wrong; but we are constrained, owing to our decision on the 
first point, to refuse to make an order granting a refund. We 
make no order as to costs. 


Horwill, J.:—I agree. The learned Government Pleader 
has put forward a somewhat novel argument that the main 
sections of the Court-Fees Act do not apply to appeals, unless 
a section makes a specific mention of appeals such as S. 7 (iv) 
(c) does, and that the provisions which apply to appeals are to 
be found almost entirely in the schedules. If that were so, then 
appeals would be governed almost wholly by the most general 
provisions, such as are found for example in Sch. 1, Art. 1. 
None of the rulings quoted before us have gone anything like 
so far as this. The learned Government Pleader relies princi- 
pally on the judgments of Sir Arnold White in- Reference under 
Court-Fees Act, 18701 and in a Full Bench case Ramakrishna 
Reddiv. Kotta Kota Reddi? in which he sat soon afterwards. 
The subject-matter of each of those suits was a mortgage 
which was sought to be redeemed. In Reference under Court- 
Fees Act, 18701 the dispute was confined in appeal to a sum of 
money which had to be paid before the mortgage could be 
redeemed, and the discussion turned on the question, now long 
settled, whether the ‘subject-matter’, which was to form the 
basis for the computation of the Court-fee, meant, in relation 





i (1905) 16 M.L.J. 287: I-L.R. 29 Mad. 367. 
2. (1906) 16 M.L.J. 458: LL.R. 30 Mad. 96 (F.B.). 
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to appeals, the subject-matter of the appeal or the subject- 
matter of the original suit; and it was held that Court-fee had 
to be paid in appeal on the subject-matter of the appeal. As 
the subject-matter of the appeal was a sum of money, clearly 
S. 7, sub-S. (ix), applicable to suits for redemption, could not 
be applied to the appeals; and it was held that the only provision 
of the Court-Fees Act applicable would be Art. 1, Sch. 1. This 
decision went no further. An examination of the wording of 
the various sections of the Court-Fees Act shows that they are 
intended to apply to appeals also; for example, S. 7 begins: 


“ The amount of fee payable under this Act in the suits next hereinafter 
mentioned . . . . . . shall be computed as follows”. 


In S. 7 (iv) (f) we find the words “for accounts.” Thus 
S. 7 (iv) (f), on the face of it, is applicable only to suits for 
accounts; yet we find for all the clauses of S. 7 (iv) that the 
method of computing the value of the suit is: 

“ According to the amount at which the relief sought is valued in the 

plaint or memorandum of appeal. é 

Thus the whole of S. 7 (iv), ~alchousb on the face of it 
applicable only to suits, yet gives the method of computing the 
value of appeals. The only reason why the word ‘appeal’ is 
found here is that reference is made to the plaint; and if no 
mention were made of the memorandum of appeal, appeals as 
well as suits would have to be valued according to the amount 
at which the relief sought is valued in the plaint. In the other 
clauses of S. 7 and in other sections no reference is made to 
the memorandum of appeal except where there is some neces- 
sary difference in the method of valuing a suit and an appeal. 
There can be no doubt that all the High Courts have always 
taken it for granted that appeals are valued in the same way 
as suits. 


With regard to the question as to what mesne profits 
should be included in valuing an appeal, the cases quoted by 
the learned Government Pleader have been of defendants who 
have appealed against decrees for possession with mesne profits. 
It is, necessary, to maintain a distinction between an appeal by 
a plaintiff, who has had his suit dismissed, and that of an 
unsuccessful defendant. The latter has to rid himself of the 
decree and therefore everything that has been granted to the 
plaintiff in the decree and against which he wishes to appeal 
must be the subject-matter of the appeal, even though more has 
been given in the decree (by way of interest or ascertained, 
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mesne profits, for example) than was due to the plaintiff at the 
time of filing the suit. But the plaintiff who has had his suit 
dismissed is in fact told that he had no cause of action against 
thé defendant at the time of filing his suit and it is against this 
adverse finding that he has to appeal. After having his suit 
dismissed he goes to: the appellate Court in the same position 
as at the time of filing his suit. Even so long ago as Srinivasa 
Row v. Ramaswami Chettil, this distinction between the posi- 
tions of a defendant-appellant and a plaintiff-appellant was 
considered so obvious as not’ to require discussion, and this 
distinction has always since been maintained. The power of a 
Court to grant future mesne profits and future interest 
is an exception to the general rule that a plaintiff can 
only sue on such cause of action as has arisen on the date 
of filing his suit and that the Court can give him no 
more. These provisions were clearly made to prevent the 
constant litigation that would be necessary if persons unlaw- 
‘fully kept out of possession of their lands had to file suits 
every three years for mesne profits that had accrued since the 
filing of the previous suit. Although, therefore, a plaintiff 
can ask in his plaint for future mesne profits, no cause of 
action for these mesne profits has arisen and no Court-fee is 
payable on the part of his claim. If, therefore, the position of 
a defeated plaintiff is the same when he files his appeal as it 
was at the time of filing his plaint, he would not have to pay 
Court-fee in appeal on mesne profits that had accrued after the 
filing of his plaint. The decided cases have in fact gone 
further and held that even a defendant-appellant has not to pay 
Court-fee on mesne profits that have not been ascertained. It 
is true that in In re Punya Nahako2, Wallace, J., says: 


LL ue , » the applicant who seeks to be relieved from the payment 
of such mesne profits must pay Court-fee on such mesne profits up to the 
date of his appeal memorandum”. 


But this case is now considered to be no longer good law. 
In Kandunni Nair v. Raman Nair3, for example, it was made 
clear that unless past mesne profits had been exactly ascertained 
no Court-fee was payable on them. The Madras amendment to 
S. 11 of the Court-Fees Act has provided that the Court may 
direct an enquiry as to future mesne profits and that a decree 
cannot be executed until Court-fee is paid on those mesne 





i 1. (1900) 10 M.L.J. 144. 
2. (1926) 52 M.L.J. 128: I.L.R. 50 Mad. 488 at 493, 
3. (1930) 58 M,L.J. 497: LL.R. 53 Mad. 540, 
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profits. It would seem to follow from this that until a decree 
is sought to be executed no party is bound to pay Court-fee on 
those profits. The present case is an example of the complica- 
tions and injustice that result where a party is made to pay 
Court-fee on future mesne profits at the time of the appeal. 
As the refusal of a Court to grant future mesne profits doe’ 
not operate as res judicata the defeated party can again claim 
future mesne profits; and if he is compelled to pay Court-fee 
in the first instance he would have to pay it again when he 
instituted a fresh suit. That is what has happened with the 
present petitioner, who has had his claim for future mesne 
profits negatived both in the trial Court and in this Court and 
who will be free to bring a fresh suit for these profits. 


Although we are of opinion that there was no need for 
the petitioner to have paid Court-fee on his memo. of .cross- 
objections claiming mesne profits, we regret that we cannot 
order refund of the Court-fee paid. Mr. Venkatarama Sastri 
has quoted to us many cases relating to S. 12 of the Court-Fees 
Act to show that even where the statute says that the decision 
of the Appellate Court shall be final, all the High Courts have 
nevertheless been willing to reopen the question where they. 
considered that the decision of a Subordinate Court had been 
erroneous. It is unnecessary to refer to the cases quoted 
by. Mr. Venkatarama Sastri because the learned Govern- 
ment Pleader does not deny that under S. 12 High Courts 
have been prepared to interfere; but we cannot accept Mr. 
Venkatarama Sastri’s argument that the word ‘final’ used in 
Ss. 5 and 12 of the Act does not mean ‘final’ in the ordinary 
sense of the word, as being conclusive between the parties, but 
as conferring a mere temporary finality to any contentions that 
parties may raise during the preliminary proceedings of getting 


‘the appeal filed. We find no justification for this contention 


in any of the cases quoted to us and Mr. Venkatarama Sastri 
has not attempted to support this argument from any reported 
cases. His argument seems to be that if a final decision under 
S. 12 can be interfered with by the High Court, it cannot 
really be final and that the explanation of the word ‘final’ 
given by him is the only reasonable one. We would, however, 
explain the interference of the High Courts with orders 
passed under S. 12 as the exercise of the revisional jurisdiction 
given to the High Court to correct the errors of subordinate 
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_ Courts a power which has not been taken away by any provi- 
sions of the Court-Fees Act. S. 5, however, applies to 
proceedings in the High Court itself, where a question of 
revision would not arise. All Courts have an inherent right to 
correct mistakes made through inadvertence, but an error 
based upon an interpretation of the past practice of the Court 
and upon an interpretation of the law cannot be considered to be 
an inadvertence. There is no reason therefore why the natural 
interpretation of S. 5, namely, that the decision of the Taxing 
Officer shall be final except when in his opinion the matter is 
of such importance that it should be referred to the Chief 
Judge of the Court for his final decision, should not be accepted. 
That the decision of the Taxing Officer is final and binding on 
all parties was laid down in Ranga Paiv. Babai. The matter 
was made clearer in Kasturi Chetti v. Deputy Collector, 
Bellary2, where it was pointed out that if the word ‘final’ in 
S. 5 is not final in the ordinary. sense of the word, neither is the 
decision of the Judge to whom the matter is referred by the 
Taxing Officer, final; and no finality can be reached at all. In 
Kandunni Nair v. Raman Nair3, the question was precisely the 
same as in Kasturi Chetti v. Deputy Collector, Bellary2, the 
earlier case being followed and approved. Neither in Kasturi 
Chetti v. Deputy Collector, Bellary, nor in Kandunnj Nair v, 
Raman Nair, was any doubt thrown upon the accuracy of the 
law laid down in Ranga Pai v. Babal, that the decision of the 
Taxing Officer was final and binding, not only on the party 
who had disputed the correctness of the taxation, but also on 
the respondent who was no party to it. No case has been 
quoted to us in which this well-settled interpretation of S. 5 
has been even doubted. We must therefore hold that although 
the decision of. the Taxing Officer in this case was wrong it is 
nevertheless binding on the petitioner. 


The petition is therefore dismissed. There will be no 
order as to costs. 

B. V. V. . — Petition dismissed, 

[N.B.—In the above case though their Lordships refrained from making 
an order for refund of the Court-fee wrongly levied, at the petitioner’s request 
they intimated that .the office might issue a certificate to the effect that the 
levy was wrong. This would enable the petitioner to apply to the revenue 
authorities for a refund of the Court-fee wrongly levied.—Reporter.] 


1. (1897) I.L.R.'20 Mad. 398. 2. (1898) LL.R. 21 Mad. 269. 
3. (1930) 58 M.L.J. 497: LL.R. 53 Mad. 540, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice PANDRANG Row anD MR. 
Justice K. S. MENON. 


Marina Mangamma and others .. Appellants* (Respondents 
1,3 to 6 in S. A. No. 
610 of 1931 on the 
file of the High Court) 
v. ; 
Mutyala Dorayya and others .. Respondents (Appellanis 
i ; and 2nd and 7th Res- 

pondents in do. ). 


Hindu Law—Widowed daughter given immovable property by father 
during partition—Whether absolute estate granted—Presumption and proof— 
Circumstances surrounding should be looked into in considering the quantum 
of interest she took in the property. 


Where during a partition in the lifetime of the father one of the shares 
was given to the widowed daughter who had no children and this gift of 
immovable property was not evidenced by a grant in writing, on the conten- 
tion that the widow was not given absolute estate so as to enable her to alien- 
ate the properties beyond her lifetime, 


Held, that though in a sense there was no presumption that properties 
given to a female are given only with limited rights and not with absolute 
rights, revertheless, in a case of this kind the question of the quantum of in- 
terest has to be decided independently of any particular presumption or any 
particular view as regards onus of proof. In other words the decision must 
take into account the surrounding circumstances and the notions and dis- 
positions of the parties to the transaction, in the course of which the pro- 
perties came to the widow. Mahomed Shumsool v. Shewukram, (1874) L.R: 
21.A.7 (P.C.) and Mulla’s Hindu Law, VIII Edition, at p. 437, referred to. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Varadachariar, dated 
the 28th day of March, 1935, in Second Appeal No. 610 of 
1931 preferred to the High Court against the decree of the 
Court of the Subordinate Judge of Cocanada in Appeal Suit 
No. 90 of 1928 preferred against the decree of the Court of 
the District Munsiff of Peddapur in Original Suit No. 309 of 
1926. 

V. Govindarajachari and N. Vasudeva Rao for Appellants. 
G. Lakshmanna and G. C handrasekara Sastri for Respon- 
dents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—In this Letters Patent Appeal the 
only question for us to decide is whether the view adopted by 


* L. P. A. No, 100 of 1935. 4th September, 1936, 


from male relations, and the donor must. be presumed to have 
made the gift with that fact present to his mind. The learned 
author then refers to the leading case on the subject, namely, 
Mahomed Shumsool v. Shewukrami and goes on to observe that 
though the rule thus laid down by the Privy Council applies 
alike to all females who take a limited estate in property 


a oe pe OE OS nk, Pa a 
1. (1874) L.R:2 I.A. 7 (P.C.): 
87 


intended to give an absolute estate to a childless widow 
and that the properties must have been given to her only for 
her life. We therefore see no reason to interfere in appeal 
with the decision of Varadachariar, J., in this case. The: 
Letters Patent Appeal is accordingly dismissed with costs. 


K. C. — Appeal dismissed.. 


nes nS 
1. (1874) L.R. 2 L.A. 7 (P.C). 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 
PRESENT :—LorD THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Maharana Shri Dolatsinghji Jaswant- 
singhji, Thakore Saheb of Limbdi.. Appellant* (Respondent) 


v. 
Khachar Mansur Rukhad and others 
and 17 connected Appeals .. Respondents (Appel- 


lants). 


Practice—Joinder of parties—Necessary parties—Proper parties—Govern- 
meni—Agreement between plaintiff and Government—Validity of—Dispute 
between plaintiff and “defendant independent of—“Talukdar’—Definition— 
“Who holds land directly from Government”—Gujarat Talukdars’ Act 
[Bombay Act VI of 1888,as amended by Bombay Act (II of 1905), S.2 (1) 
(a)]—Indian Evidence Act (I of 1872), Ss. 17, 18 and 31. 

Ina suit by the Thakore of Limbdi against the defendants, who are 
mulgametis and landholders in certain villages in British India, for a declara- 
tion that he and not the defendants, is entitled to be registered as talukdar 
under the Gujarat Talukdars’ Acts of 1888 and 1905, the defendants relied 
on an agreement entered into before the suit, between the Thakore and the 
Government, which provided that “the said mulgametis shall be considered 
as talukdars for the purposes of the Gujarat Talukdars’ Act” in respect of 
Jiwai lands as an admission of their status, 

Held, (i) that the Government is nota necessary nora proper party to 
the suit as the question in dispute between the parties is independent of the 
validity or the invalidity of the agreement, which confers no contractual 
tighton the defendants and was not entered into by the Government as 
agents of the defendants; 

(it) that the agreement is admissible as evidence, in terms of Ss. 17, 18 
and 31 of the Evidence Act but it being at best only an admission it was to be 
considered as a piece of evidence along with the other evidence in the case, 
as by S. 31 admissions are not conclusive proof of the matters admitted; 

(iit) that assuming it was a clear admission by the plaintiff, it cannot be 
held to be a bar to the action. 

Appeal allowed. Order of the High Court (Baker and Nanavati, JJ.) 
set aside. Decree of the Subordinate Judge restored. 


By an Order in Council dated the 10th November, 1933, 
special leave to appeal to His Majesty in Council was granted 
in each of 18 cases and they were also ordered to be consoli- 
dated thereby. In each case the appeal is against a decree 
dated the 9th October, 1931, of the High Court of Judicature 
at Bombay, setting aside a decree dated the 23rd April, 1928, 
of the Court of the First Class Subordinate Judge of 
Ahmedabad. 

* P, C. Appeal No. 60 of 1935, 3rd March, 1936. 
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The facts are stated fully in the judgment of their Lordships. 

Leslie De Gruyther, K.C. and J. M. Parikh for Appel- 
lant.—The Secretary of State for India in Council is not a 
necessary party. The High Court.erred in allowing the defendants 
to raise for the first time in that Court the plea of non-joinder of 
the Secretary of State for India in Council. Having regard to 
the provisions of O. 1, rr. 9 and 13 of Civil Procedure Code, the 
High Court ought to have dealt with the matter in controversy so 
far as regards the rights and interests of the parties actually 


‘before it, The agreement ‘dated 22nd August, 1922, cannot be 


considered by the Settlement Officer in determining the position 
and rights of the parties to the present appeal. The jurisdiction and 


‘powers of the Settlement Officer are defined and limited by the 


provisions of the Gujarat Talukdars’ Act and cannot be altered or 
extended by extraneous matters. The plaintiff is not estopped 
from bringing these suits. The suits are not barred or bad by 
reason of the provisions of O. 2, r. 1 of the Civil Procedure Code, 
The view taken in the Salangpur caset that the plaintiff is the 
only person who has paid revenue to the Government and the 
defendants are not talukdars within the Act is the right view. 
That decision is directly in favour of the plaintiff. In this suit 
there cannot be an objection on the ground of non-joinder of the 
Government because the Government cannot be made a party by 
reason of the provisions of S. 8 (1) of the Gujarat Talukdars’ 
Act. The question of the ownership of the villages in suit does 
not affect the Government, and is a question which concerns only 
the parties to this suit. The Government is not a necessary party 
to a dispute regarding the rights of the plaintiff and the defendants- 
The defendants do not hold lands directly from the Government 
and the High Court should have dismissed the appeal. (Refers to 
Raja Sri Sri Durga Prasad Singh v. Braja Nath Bose?,) 


M. H. Rashid and S. P. Khambatia for Respondents.— 
The decision in the Salangpur casel did not go as far as to hold 
that the mulgametis were in direct relationship with the Govern- 
ment. (Asked for special leave to cross-appeal on the merits. 
Their Lordships granted special leave to deal with the case on 
its merits, subject to a petition being formally presented.) On the 


“question regarding the Government being a necessary party, the 
` plaintiff’s claim of “independent ownership” of the villages can be 
‘ decided only in the presence of the party most concerned, namely, 
.the Government, by reason of the admissions contained in the 
` agreement entered into between the plaintiff and the Government. 





~ ie “1. (1922) 25 Bom.L.R. 726, ~~ i 
- 2. - (1912) 23 M.L.J. 26: L.R. 39 I.A. 133-at 140: LL.R. 39 Cal. 696 (P'C.). 
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CI. 1 (b) is an admission that the defendants are talukdars within 


the Gujarat Talukdars’ Act so far as the villages in suit are con-- 


cerned. The High Court has inherent jurisdiction to join any 
party it. thinks fit under S. 151, Civil Procedure Code. 

February 6. S. P. Khambatta for Respondents on the ques- 
tion of the non-joinder of the Government.—The relief sought 
negatives in substance the admission in cl. 1 (b) of the agreement. 
The question raised by these appeals is a question of procedure, 
whether the Government can and ought to be added as defendant 
to proceedings in which the appellants are plaintiffs and the 
respondents are defendants; and although the merits of these suits 
are in no way involved in the determination of this point the con- 
tention raised in the suits questions the agreement between the 
plaintiff and the Government. The declaration sought by the 
plaintiff prima facie impeaches that agreement, because it isa 
declaration the substance of which is that cl. 1 (b) of the agree- 
ment is null and void. The Court cannot go into the merits of 
the agreement nor determine its true and proper construction in 
this suit to which the Government is nota party. The rights 
existing in the Government consequent upon this agreement are 
affected if the declaration sought by the plaintiff is made ; therefore 
the Government is a necessary party. (Esquimalt and Nanaimo 
Railway Co. v. Wilson1.) 

[De Gruyther, K.C., was not called upon to reply on this 


question and the Ecspondents were called upon on the cross-appeal 


on the merits. ] 

M. H. Rashid, February 7—Once a mulgameti, he holds 
direct from the Government and therefore he holds.direct from 
the Government. A mulgameti must hold direct from Govern- 
ment. Even if the Government is not a necessary party defen- 
dants are entitled to found on the agreement as an admission. It 
has been held in the Salangpur case that the lands in suit have been 
given by defendants to plaintiff, and the plaintiff is the agent 
of the defendants. The point is that the defendants still 


retain their right of proprietorship of the lands in suit and it is’ 


not a fresh acquisition. They have always held land direct from 
the Government. 

S. K. Khambatia, February 7.—Even if the agreement is less 
than a contractual obligation, and is merely a declaration by the 
plaintiff it isa relevant admission receivable in evidence against 
him. Plaintiff’s prayer that “defendants are not talukdars’’ and 
plaintiff’s admission that defendants ‘‘shall be considered” as 
talukdars, both deal with the question of defendants’ status under 


the Act, and the admission in the agreement that defendants “shall 
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be” considered does not necessarily import that the mulgametis 
“are not” talukdars within the Act, but by reason of the agreement 
“shall be” so considered. 


3rd March, 1936. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—The appellant in these eighteen 
consolidated appeals is the ruler of Limbdi State in Kathiawar. 
The respondents are the mulgametis and landholders in 18 
villages of the Khadol Barwala Taluka in Dhanduka in British 
India, each of the appeals relating to one of the villages. The 
appellant, as plaintiff in the suits, in substance asks for a 
declaration that he, and not the defendants, is entitled to be 
registered as talukdar under the Gujarat Talukdars’ Act 
(Bombay, Act VI of 1888), as amended by Act II of 1905. 


On the 23rd April, 1928, the Subordinate Judge at 
Ahmedabad granted the appellant in each suit the declaration 
asked for. On appeal, the High Court of Judicature at 
Bombay, by an order in each suit dated the 9th October, 1931, 
set aside the decrees of the Subordinate Judge and remanded 
the suits to allow the appellant an opportunity of joining the 
Government as a party to the claim as regards an agreement 
dated the 12th August, 1922, and his absolute ownership of the 
villages in question within six months, failing which the suits 
would be dismissed. The present appeals are taken against 
these orders, and, in course of the hearing before the Board, 
the respondents asked for and obtained special leave to cross- 
appeal, in order to enable the case to be heard and decided on 
the merits, in the event of their Lordships setting aside the 
orders of the High Court. 

By S. 2 (1) (a) of the Gujarat Talukdars’ Act of 1888, 
as amended in 1905, “talukdar” is defined as including “a 
thakur, mehwassi, kasbati and naik and a mulgameti who holds 


‘land directly from Government.” The respondents claim to be 


mulgametis who hold lands directly from Government under 
the last part of the definition, which was included for the first 
time by the amending Act of 1905. The appellant admits that 
they are mulgametis, but disputes that they hold lands direct 
from Government. 

After the Act of 1905, the mulgametis claimed to be 
recorded as talukdars in place of the Thakore of Limbdi, and 
disputes arose, which first came to a head as regards the village 
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Salangpur, which is also one of the villages in Khadol Barwala 
Taluka and of which the Thakore held a two-thirds share, in a 
suit instituted by the Thakore in 1914 in the Court of the 
District Judge of Ahmedabad (No. 3 of 1914), who decided 
in favour of the defendants, and dismissed the suit on the 
23rd March, 1916. The Thakore appealed and on the I1th 
October, 1922, the High Court reversed this decision, and held 
that the mulgametis did not hold direct from Government and 
that the Thakore was entitled to be recorded as talukdar as 
regards his share of the village. (Sir Dolatsingji v. Oghad 
Viral.) ; 

Meanwhile, a few months prior to the decision of the 
High Court in the Salangpur suit, two material events had 
occurred. On the 7th July, 1922, the Talukdari Settlement 
Officer had issued instruction to the Assistant Survey Settle- 
ment Officer to enter the mulgametis as talukdars, except where 
they had sold the right of ownership to the Thakore before the 
Ist June, 1921, and directed that transactions respecting the 
transfers of rights in chouth were to beregarded as not subject 
to the Gujarat Talukdars’ Act. The other event was the 
making of an agreement between the Thakore and the Govern- 
ment dated the 8th and 12th August, 1922, which is in the 
following terms:— 

“With a view to ensure the compilation without dispute, of the Settlement 
Registers in the Limbdi-Barwala villages enumerated in paragraph 3 below 
of the Dhandhuka Taluka and to obviate all sources of litigation between the 
parties interested regarding the status of the classes of persons claiming to 
be ‘Mulgametis’ the following terms are agreed as between the Thakore 
Saheb of Limbdi on the one part and Government on the other part :— 

“(1) The Thakore Saheb agrees :— 

(a) That the kathis or the Girasias holding Jiwai lands shall be entered 
as ‘Mulgametis’ in the Settlement Registers with reference to such holdings 
‘except in those cases where a final decision to fhe contrary has been passed by 
a Court of law and has been in force up to ist June, 1921, in which case the 
entry shall be made in accordance with that decision ; 

“(b) That the said ‘Mulgametis’ shall be considered as “Talukdars’ for 
the purposes of the Gujarat Talukdars’ Act so far as the Jiwai lands but not 
the chouth are concerned with effect from the Ist of June, 1921, 

“(2) Government on their part agree :— 

“(a) That the chouth shall not be regarded by Government as forming 
any part of a “Talukdar’s estate’ for the purposes of Act VI of 1888 and that 
no action either direct or indirect shall be taken by the Talukdari Settlement 
Officer or any other officer of Government in connection with the mortgage 


alienation or other form of transfer of chouth on the ground that it forms 
part of such ‘Talukdar’s estate’; : 
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“(b) That in any subsequent legislation or amendment of the Gujarat 
Talukdars’ Act the chouth will be definitely excluded from the definition of 
‘Talukdar’s estate’ and from'the operation of any clauses forbidding mort- 
gage alienation or other form of transfer; 

“(c) That the ‘Mulgametis’ shall be regarded as ‘Talukdars’ so far as 
their Jiwai-lands are concerned with effect from Ist June, 1921, and that no 
action either direct or indirect hereafter be taken by the Talukdari Settle- 
ment Officer or any Government Officer either under the Gujarat Talukdars’ 
Act or the Land Revenue Code or asa manager of a Mulgameti estate with a 
view to declaring invalid mortgages alienations or other forms of transfer of 
Jiwai lands made previous to the date aforesaid merely on the ground that 
such transfers are in contravention of S. 31 of the Gujarat Talukdars’ Act, 
1888 ; ‘ 
““(d) That this agreement shall not be held by Government to affect 
the present legal rights of the parties inter se otherwise than as is provided 
by this agreement or to derogate from the present legal rights which either 
the Thakore Saheb or the Mulgametis possess in the said villages; 

“(e) That the said Jiwai lands shall be regarded as included, within the 
villages on account of which fixed (Uhad) Jama and Local Fund are now 
paid to government. 

“ (3) The villages to which this agreement applied are as follows :— 


1. Khurol. 11. Koondal. 21. Ulao. 

2. Khambra. 12. Goonda. 22. Panvee. 
-3. Godavata. 13. Chunarwa. - 23. Kaprialee. 

. 4. Chacharia. i4. Jalila. 24. Wadhela. 

5. Dhadodar. 15. Panchtulaore. 25. Wavdee, Nanee. 
6. Burwala. 16. Barejra. 26. Bela. 

7. Mungulpur. ~- I7. Rojid. x 27. Pipal. 

8. Rephra. 18. Rampura. 28. Akru. . 

9. Wuhia. 19. Wajulka. 29. Ranpuri.” 

10. Surwal. ` 20. Soondriana. 


The decision of the High Court, which is now under 
appeal, is based on the existence of this agreement, and it is 
therefore necessary to define its exact bearing on the present 
litigation. As both the learned Judges in the High Court 
stated, the respondents—apart from the assertion that the ` 
Government were their agents in making the agreement, of 
which there is no evidénce, and which the respondents no: 
longer maintain—do not maintain that any contractual 
right is conferred on them by the agreement; they claim that 
the agreement contains an admission by the appellant of their 
status as talukdars under the Act, which is admissible as 
evidence, in terms of Ss. 17, 18 and 31 of the Indian Evidence 
Act. 

Their Lordships are unable to hold that the Government 
are either a necessary or a proper party to this question, which 
is independent of the validity or invalidity of the agreement. 
There can be no question of estoppel, and the respondents did 
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not so maintain. As between the appellant and the respondents, 
it will be necessary to consider whether the statement in the 
agreement amounts. to the admission claimed, and, if so, to 


consider its evidential value along with the other evidence, as - 


S. 31 expressly provides that admissions are not conclusive 
proof of the matters admitted. The learned Judges, even on 
their construction of the agreement as containing a clear admis- 
sion of the respondents’ status under the Act, were not entitled 
to treat it as a bar to the action, but were bound to consider it 
along with the other evidence on the merits, which they had 
found it unnecessary to go into. 


Their Lordships are therefore of opinion that the orders 
of the High Court should be. set aside, and, the respondents 
having obtained special leave, it remains to deal with the case 
on the merits. The Subordinate Judge found against the 
respondents on the evidence, and came to the same conclusion 
as had the High Court in the Salangpur case, and he decided in 
favour of the appellant; as stated above, the High Court did 
not deal with the case on the merits. 


It will be convenient to deal first with the question of the 
admission alleged to be contained in the agreement of 1922. 
In their Lordships’ opinion, the agreement does not contain 
any such admission, but the language used rather suggests the 
contrary. The change of language from clause (a), where 
the Thakore agrees that the kathis or the Girasias holding 
jiwai lands “ shall be entered.” as mulgametis in the settlement 
registers, to clause (b), where he agrees that the mulgametis 
shall be “ considered” as talukdars for the purposes of the 
Act, would more naturally import that, although the mulgametis 
were not talukdars within the meaning of the Act, and would 
not be entered as such, yet, in any question between the 
Thakore and the Government, ihe Thakore agreed that the 
mulgametis should be deemed to be talukdars, as, e.g., aliena- 
tions by a mulgameti to the Thakore were tobe deemed to 
require the sanction of Government. Other parts of the agree- 
ment appear to confirm this view, but, in any event, it is 
enough to say. that the admission sought to be taken must be 
clear and that there is no such clear admission in the agreement, 
which accordingly affords no evidence on the merits. 


Both parties accept the definition of a mulgameti given 
by A. B. Marten, C. J., in the Salangpur case, viz., “ One who 
88 
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is descended from a former ruler and owner of the village and 
still retains by regrant or otherwise some portion of the lands 
or interests therein of such former ruler and owner, but not 
necessarily any of his governing rights.” The respond- 
ents maintained further that it follows, as a matter of 
necessary implication, that a mulgameti holds direct from the 
Government. 


The Subordinate Judge has reviewed the evidence in the 
present case in detail and the respondents.were unable to 
suggest any serious criticism of his summary of the facts. 
Their Lordships therefore find it unnecessary to recapitulate 
the evidence in detail. It appears to be certain that at some 
time prior to 1802—probably about 1777 or 1781—the 
mulgametis had surrendered the lordship of the villages to the 
Thakore in perpetuity in exchange for his protection, and at 
the same time retained or were regranted the jiwai lands and 
the chouth, the Thakore paying all tribute or jama in respect 
of the whole lands in the villages, and recovering none of it 
from the mulgametis. The chouth is a share, usually one- 
fourth, of the income of the lands in the village other than 
the jiwai lands, payable by the Thakore to the mulgametis. 
There is no evidence of a lease in writing, as stated in the 
written statement. When the British became the paramount 
power in this part of the country in 1802, they found the 
Thakore of Limbdi in possession of the villages of Dhanduka 
Taluka, and they recognized his possession, and entered into a 
settlement with him alone so far as payment of. revenue or 
jama was concerned. This settlement was made by Colonel 
Walker on behalf of the Government with the Thakore in 
1807, and was for payment in perpetuity of a fixed lump sum 
as jama or revenne in respect of the Dhanduka Taluka. The 
natural inference from this very material fact is that the 
Thakore alone held direct from the Government, and that the 
mulgametis did not so hold. There is no evidence of earlier 
date to support a contrary view, and the subsequent evidence 
bearing on the matter, which is reviewed by the Subordinate 
Judge, confirms the inference from the settlement of 1807. Any 
question as to alteration of the fixed jama was settled between 
the Government and the Thakore, the attempts by the Govern- 
ment to impose a separate jama on the mulgametis’ lands was 
rejected by the .Court, and a number of litigations during this 
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subsequent period down to the Salangpur case between the 
Thakore and mulgametis in particular villages confirm the view 
that the villages belonged to the Thakore. Except in the case of 
the Government’s abortive attempts to assess them separately, 
there is no evidence of direct contact between the Government 
and the mulgametis. It should be remembered that, although 
the Thakore is not entitled to be reimbursed by the mulgametis 
for any share of the fixed jama paid by him to Government, 
the mulgametis’ lands are not revenue-free, and the Govern- 
ment would have the right of recourse against them, on any 
default by the Thakore. It must also be noted that under 
S, 24 (1) the registered talukdar is primarily responsible to the 
Government for the jama of his village, and, if there are sharers 
all the co-sharers shall be jointly and severally responsible 
therefor. The case of the respondents is that they have no 
liability to Government. 

Their Lordships agree with the conclusion of the Sub- 
ordinate Judge on the evidence that the appellant alone is the 
person who could be held to be the proprietor of the villages 
as talukdar, and that the respondents do not hold their lands 
directly from Government. Their Lordships are therefore 
of opinion that the cross-appeal on the merits must fail, and 
that the decision of the Subordinate Judge ought to be 
restored. 

Accordingly, their Lordships will humbly advise His 
Majesty that the appeal should be allowed, and that the orders 
of the High Court should be set aside and the decrees of the 
Subordinate Judge should be restored, the cross-appeal being 
dismissed. The appellant the Thakore Saheb to have the costs 
of the appeal and cross-appeal and his costs in the High Court. 

Solicitors for Appellant: T. L. Wilson & Co. 

Solicitors for Respondents: Nehra & Co. 


S. P. K. Appeal allowed and cross-appeal dismissed. 
S. V. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Burn anp Mr. Justice K. S. Menon. 


Mullangi Ramayya and others.. Appellanis* (2nd Plaintiff 
and Ist Plaintiff's L. Rs.) 
v. l 
Thondapu Bapanamma and 
another .. Respondents (Defendants). 
Hindu Law—Widow—Surrender—Effect of prior alienations proved to 


be binding—Conception of entirety of estate to be surrendered—Distinction 
between cases of valid and invalid alienations. : 


Wherever any portion of what was once the estate of the husband has 
ceased legally to belong to it by reason of an alienation binding upon the 
estate, the conception of the entirety of the estate to be surrendered by the’ 
widow must reasonably ‘be applied only to the existing estate. It cannot 
be said in such a case that the widow is incompetent to make a surrender. 
merely because she had already alienated certain portion of her husband’s 
estate in her hands. ; 

Distinction between cases where the prior alienations of the surrendering: 
widow are proved to be binding and cases where they are invalid pointed out. 


Vijiaraghavachariar v.. Ramanujachariar, (1928) 55 M.L.J. 859 and 
Sakharam Bala v. Thama, (1927) 1.L.R. 51 Bom. 1019, distinguished. 


Decision of Varadachariar, J., affirmed. 

Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Varada- 
chariar dated 26th February, 1935, and passed in Second 
Appeal No. 338 of 1931 (A. S. No. 135 of 1926 on the file of 
the District Court of East Godavary—O. S. No. 92 of 1924 
on the file of the Court of the Subordinate Judge of Rajah- 
mundry). 

The judgment of Varadachariar, J., under appeal was as 
follows :— 

The plaintiffs are the appellants. They sued for possession of 
certain properties as reversioners to the estate of one Gangaraju 
whose widow Sitamma died in March, 1924, The widow had by a 
registered document (Ex. 1) dated 30th October, 1906, surrendered 
the properties to her predeceased daughter’s son one Venkatrayudu 
(or Venkanna). This Venkatrayudu also happened to predecease 
the widow and the plaintiffs have thus become the actual rever- 
sionary heirs to the estate. The first defendant is the widow of 
Venkatrayadu and she relied on the deed of surrender as a 
defence to the claim of the plaintiffs as reversioners, ` 

The validity of this deed of surrender was attacked 
before the Court of first instance on three grounds (vide . 





* L. P. Appeal No. 33 of 1935. 29th July, 1936. 
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' paragraph 14 of the first Court’s judgment), namely, (1) that it 
was not a bona fide document, (2) that it was not a complete 
‘surrender of all the properties inherited by her from her husband, 
and (3) that Venkanna was a minor on the date of the surrender 
‘and did not accept it. 

Both the Courts below have overruled the first objection 
and it has not been pressed before me. They overruled the third 
ground also and even that has not been seriously pressed before 
me, because, apart from any doubt as to whether Venkanna was 
“or was not a minor at that time, there is no rule which prevents a 
surrender being made in favour of a minor reversioner and as 
pointed out by the lower appellate Court there is nothing parti- 
cularly onerous about the surrender deed by reason of which its 
‘validity may remain in suspense till the minor attains age. It 
merely reproduces the legal obligation which the daughter’s son 
‘would be under, even if he succeeds as heir, to pay off the debts, 
‘if any of Gangaraju. 

Mr, Raghava Rao’s main argument was therefore directed to 
ground No, 2 of the objections taken before the first Court. The 
discussion in paragraphs 16,17 and 18 of the first Court’s judgment 
„will show that there were several defects in the schedule to Exhi- 
bit 1; but both the Courts have found that notwithstanding these 
defects the daughter’s son was put in possession of all the proper- 
ties that were actually in the enjoyment of the widow, They 
have also accepted the reason given on behalf of the defendant for 
` including survey No. 260/3-A instead of No. 345 in the surrender 
deed, notwithstanding the exchange which had taken place during 
‘Gangarajw’s lifetime. It therefore remains only to deal with the 
argument advanced before the lower appellate Court for the first 
‘time and repeated here, that the ‘widow had made certain aliena- 
tions and this circumstance made her incompetent to surrender the 
estate to the next reversioner. 


With reference to surrenders made by widows after they have 
„alienated portions of the husband’s estate, questions have been 
raised in three ways: (1) It has sometimes been contended that as 
„a result of surrender the surrenderee could recover the alienated 
-property even during the lifetime of the widow, if the alienation 
.was not binding on the estate. The balance of authority is against 


this view, though so recently as in Prafulla Kamini Roy v. Bhabani - 


Nath Royl there has been a difference of opinion in the Calcutta 
High Court. (2) Another line of argument has been that unless the 
surrenderec is also given a right to impeach the alienation by includ- 
ing that property in some way in'the sutrender arrangement, the 
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surrender will be invalid. In the very nature of things, this con- 
sideration can apply only to alienations which are or which could 
be shown to be invalid and not binding upon the estate. Ina case 
in Krishnavenamma v. Hanumantha Raol the learned Judges 
(Pandalai and Curgenven, JJ.) would appear not prepared to 
accept even this contention independently of any question whether 
the alienation was valid or invalid. They say “When it is said 
that the surrender must be of the entire property, it means the 
entire property then in the possession and enjoyment or control of 
the family”. It is unnecessary for the purposes of this case to 
express any opinion upon this line of argument. It may be urged: 
in its favour that if in some way the right to impeach the invalid 
alienation does not pass to the surrenderee, there may result the 
anomaly that the surrendered properties will go to the surrenderee. 
and the right to impeach the invalid alienation may go to the 
actual reversioner after the widow’s death. A possible answer to- 
this is that by the mere fact of upholding the surrender the rever- 
sion is wholly cut off, so that the surrenderee will, by implication 
of law, also get the right to impeach the alienation after the widow’s. 
death. I prefer to leave this line of argument there. (3) A 
third position suggested by the decision in Vijiaraghavachariar 
v. Ramanujachariar2 and the one pressed before me by 
Mr. Raghava Rao is that after making the alienation the widow 
becomes incompetent to make a surrender, because she could not: 
in that situation put the surrenderee in possession of the entire 
estate of her husband. I must point out that in Vijiaraghava- 
chariar v. Ramanujachariar? the learned Judges refer to the fact. 
that one of the alienations by the widow had been found by a 
Court of law invalid as against the reversion, even before the 
surrender was made. Similarly in the case in Sakharam Bala v. 
Thama’ relied on by the learned Judges, there had been an earlier 
gift deed which prima facie will be inoperative after the widow’s 
lifetime. 1f I may follow the mathematical way of stating the 
thing adopted by Sadasivier, J., in Chidambaramma v. Hussain- 
amma wherever there isa voidable alienation of her husband’s. 
estate by a Hindu widow, the legal estate vested in her may be said 
to become divided into two estates: (1) the alienated estate enjoy- 
ed by the purchaser during her lifetime, and (2) the reversionary 
estate to be enjoyed after her lifetime. So far as the latter 
interest is concerned there is no question of the widow reserving it. 
to herself but so far as the former interest is concerned a Court of 


ee naan 


1. (1933) M.W.N. 1010. 
2. (1928) 55 M.L.J. 859. 3. (1927) I-L.R. 51 Bom. 1019. 
4. (1915) 29 M.L.J. 546: I.L.R. 39 Mad. 565. 
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her -husband which came to her after his death and that she 
thereby became incompetent to make any surrender in favour 
of the nearest reversioner. Our learned brother, Varada- 
chariar, J., found against the appellants’ contention and hence 
this Letters Patent Appeal preferred with the leave of the 
learned Judge. 


With regard to Survey No. 345, our learned brother made 
a slight slip when he stated that both the lower Courts had 
accepted the reason given on behalf of the defendants for 
including in the surrender deed Survey No. 260/3-A instead of 
Survey No. 345. The learned District Judge said that the 
explanation given on behalf of the defendants might be true 
or might not. He did not expressly accept the explanation. 
We agree however with Mr. Lakshmanna for the respondents 
that this slight mistake in the judgment of our learned brother 
is not a matter of any importance. Ex. 1 shows that the 
widow Sitamma meant to surrender in favour of her daughter’s 
son the whole of her husband’s estate remaining in her control. 
There is evidence that Survey No. 345 also was handed over 
to her daughter’s son and that he remained in enjoyment of it 
thereafter. We see no reason to suppose that this transfer of 
possession to Sitammal’s daughter's son was not made in 
pursuance of the widow’s intention to surrender her husband’s 
estate. This is a point of fact, and since we think that it is 
clear beyond the possibility of any doubt, we cannot accept the 
suggestion made on behalf of the appellants that this question 
should be remanded to the lower appellate Court for a finding. 


With regard to the other contention that the widow 
became incompetent to make a surrender because she had 
already alienated certain portions of the estate of her husband 
in her hands, we cannot accept it. Our learned brother has 
dealt very fully with the matter and we agree with his reason- 
ing and with his conclusion. The only case which tends to 
support the position taken by Mr. Raghava Rao in this appeal 
is that of Vijiaraghavachariar v. Ramanujachariar.1 In that 
decision, Phillips and Odgers, JJ., referred to the decision of 
the Privy Council in Rangaswami Goundan v. Nachiappa 
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Goundan! and proceeded to apply the principle. They said: 


“To apply this principle it is clear that when the widow purported to 
surrender her estate she did not and could not surrender the whole of ker 
husband’s estate so as to efface herself entirely. The previous alienations 
were her own act and she could not get rid of them. To that extent she was 
unable to surrender the whole of the estate and therefore the surrender 
which she purported to make is invalid”. 


This they said was the view taken in Sakharam Bala v. 
Thama?. It is necessary however to point out, as our learned 
brother Varadachariar, J., did, that in the case of Vijia- 
raghavachariar v. Ramanujachariars, it was admitted that at any 
rate one of the alienations made by the widow before she 
purported to surrender her husband’s estate to the nearest 
reversioner had been found to be invalid, and in the Bombay 
case, the widow after first purporting to make a gift of practi- 
cally the whole of her husband’s estate, proceeded thereafter to 
purport to surrender the whole of it to the nearest reversioner 
including the property already gifted away by her. It is 
obvious that those facts are very dissimilar from the facts in 
this case. Here ithasnever been contended that the alienations 
made by Sitamma were invalid and not binding upon the 
reversioner. Mr. Raghava Rao suggests indeed that this point 
also ought to be referred to the lower Courts for a finding, but 
we are clear that there is no necessity to dothat. There is 
evidence on behalf of the defendants that the alienations made 
by Sitamma were made in order to discharge her husband’s 
debts. This was not contradicted and the witnesses who gave 
it were not cross-examined on the point. We therefore hold 
that it is a question of fact which is concluded. Those 
alienations being valid, we think our learned brother Varada- 


-chariar, J., was undoubtedly right in holding that those items. 


of property ceased to be part of the estate of Sitamma’s 
husband in her hands. That being so, we fail to see why those 
alienations should render her incompetent to make a surrender 
of the whole of her interest in what remained of her husband’s 
estate. As our learned brother put it: 

“ Wherever any portion of what was once the estate of the husband has 
ceased legally to belong to it, by reason of an alienation binding upon the 


estate the conception of the entirety of the estate to be surrendered must 
reasonably be applied only to the existing estate”. 





1. (1918) 36 M.L.J. 493: L.R. 46 LA. 72: LL.R. 42 Mad. 523 (P.C.). 
2. (1927) I.L.R. 51 Bom, 1019. - 3, (1928) 55 M.L.J. 859, 
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We do not think that there is anything in the observations 
of their Lordships of the Privy Council to support the view 
that where an alienation by a widow has been made for pur- 
poses binding upon the estate of the reversioners the widow 
becomes incompetent to surrender the whole of her interest in 
what remains. Their Lordships, as our learned brother pointed 
out, have laid emphasis upon the necessity for the surrender of 
the whole interest of the widow. Particularly, they lay stress 
upon the necessity for seeing that the widow is not carrying 
out a mere devise to divide the estate between herself and the 
reversioner and is not reserving for herself any interest in the 
estate. These requisites are completely carried out in the case 
before us. Sitamma undoubtedly surrendered everything, 
retaining nothing for herself. For these reasons, this appeal 
must be dismissed with costs. 


B. V. V. SEO Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATARAMANA Rao. 


A.Pr.L.M.L. Lakshmanan Chettiar .. Appellant* (Plaintiff- 
Respondent) 
v. 
K. Srinivasa Aiyangar and others .. Respondents. 


Hindu Law—Member of a joint Hindu family—Adjudication of, as insol- 
veni—Annulment of adjudication—Effect of—If his share in family property 
reverts to him as separate property or joint family property—Provincial 
Insolvency Act (V of 1920), S. 37. 


As the share of an insolvent, who was atthe time of adjudication a 
member of a joint undivided Hindu family, is held to vest in the Oficial 
Receiver not as joint family property but as separate property available for 
the benefit of his personal creditors, so on annulment of adjudication such 
share reverts to the debtor under S. 37 of the Provincial Insolvency Act as 
his individual property and not as joint family property, and if on the date 
of annulment the insolvent is dead, it will go to his heirs under the law and 
not by survivorship to his coparceners. The effect of such reverter is not to 
remit the insolvent wholly to his original position as at the date of adjudica- 
tion as if there had been no insolvency and to reimpress upon the property 
the original character of joint family property. 


Therefore where a creditor who had lent money on pronote to the insol- 
vent, after adjudication but before discharge, filed a suit on it after his death 
and obtained a decree against his undivided brother, brother’s sons and the 
widow payable out of the assets of the deceased in the hands of the defen- 
dants, the insolvent’s half share in the joint family properties can be attached 
and sold by the decree-holder as assets of the deceased insolvent. 
ss 
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Appeal against the decree of the Court of the District 
Judge of Chittoor, dated 23rd February, 1933 in A. S. No. 51 
of 1932, preferred against the order of the Court of District 
Munsiff, Sholinghur in E. P. No. 491 of 1931 in O. S. 
No. 1098 of 1929 on the file of the District Munsiff’s Court, 
Gobichettipalayam. 

S. A. Seshadri Aiyangar for Appellant. 

D. Ramaswamy Aiyangar for Respondents. 

The Court delivered the following 


JopcMenT.—This miscellaneous second appeal raises a 


- question as to the effect of an annulment in regard to the share 


of ‘the insolvent who was at the moment of adjudication a 
member of a joint undivided Hindu family. The insolvent one 
Raghava Aiyangar and his brother the first defendant were 
undivided brothers of a joint family owning certain immov- 
able property. In 1922 the said Raghava Aiyangar was 
adjudicated an insolvent by the High Court. Subsequent to 
his adjudication and before obtaining the order of discharge 
he appeared to have borrowed from the plaintiff a sum of 
money on a promissory note. He died thereafter. Subsequent 
to his death the plaintiff filed in or about 1930 O. S. No. 1098 
of 1929 on the said promissory note against the first defendant, 
and his sons, defendants 2 and 3, and also the fourth defendant 
who was the widow of the said Raghava Aiyangar. A decree 
was passed in the said suit against the defendants for the 
amount claimed by the plaintiff payable out of the assets of 
the said Raghava Aiyangar in the hands of the defendants. On 
28th September, 1931, the adjudication order was annutled 
and I find from the report of the Official Assignee that it was 
at his instance that the order of adjudication was annulled. 
The ground for the annulment was that the creditors had been 
paid in full but in spite thereof the insolvent had not applied 
for annulment and that after the insolvent was dead the 
Official Assignee desired that the adjudication shouldbe 
annulled and that he might be permitted to draw his commis- 
sion on the amount paid to the creditors. The plaintiff filed 
an application for execution of his decree out of which this 
second appeal arises for attaching. and selling a half share in 
the properties mentioned by him in the execution petition, The 
application was resisted on two grounds; that the properties 
were the separate properties of the first defendant; and even 
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assuming they were joint family properties the first defendant 


had a half share on the date of adjudication, and on annulment 


they reverted to defendants 1 to 3 as joint family property and 
they have taken the same by survivorship and the creditor had 
no right to attach the same. Both the Courts have concur- 
rently found that the properties were not separate properties 
but joint family properties wherein Raghava Aiyangar had a 
half share. The District Munsiff allowed execution to proceed ; 
but the learned District Judge dismissed the execution petition 
on the ground that immediately on the annulment, the property 
vested in defendants 1 to 3 as joint family property, and it 
cannot be regarded as assets in the hands of the first defendant 
liable to be proceeded against for the debts of the said Raghava 
Aiyangar. This view of the learned District Judge has now 
been assailed before me as unsound by Mr. Seshadri Aiyangar. 
I am inclined to accept his contention. The legal consequences 
of a valid order of adjudication made on the insolvency of a 
member of a coparcenery in regard to his share in the joint 
family property may be thus stated. 


The share of the insolvent vests in the Official Receiver. 
In regard to an insolvent who is a father having undivided 
sons, the right of the father to dispose of his sons’ share in 
the joint family property for the discharge of debts which 
were neither illegal nor immoral also vests in the Official 
Receiver. The insolvent does not cease to be a member of a 
joint family but still continues as a member thereof. In a 
recent decision of this Court Venkatarayudu v. Sivaramakrish- 
nayyal, the following observations occur: 

“Neither the filing of the insolvency petition nor the adjudication of the 
applicant can sever the joint family status.” 

In that case it was held that the vendee from the Official 
Receiver of an undivided share of a member did not become a 
tenant-in-common with the other members of the family and 
therefore was not entitled to claim mesne profits from the date 
of sale. Bankruptcy is an involuntary alienation. On'the question 
whether an alienation of a share of a member of a joint family 
effects a severance in status there has been a conflict of opinion. 
One view is that it does effect a severance in status. (Vide 
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Soundararajam v. Arunachalam Chetty! and Chinnu Pillai v. 
‘Kalimuthu Chetti2. The other view is that it does not. The 
ground for this view may be thus stated. The severance of a 
joint family can only be effected by a mode known and 
recognised by Hindu Law, that is, by what is called vibagha or 
partition. The effect of a partition according to Hindu Law 
is: 

“ Whether it is effected amicably or by a decree of Court thatit breaks 
not only the joint ownership of the property, but also the family union, that 
is, the corporate character of the family.” (Aiyyagari Venkataramayya v. 
Aiyyagart Ramayya*.) 

The effect of an alienation may be to break up the joint 
ownership of the property but the corporate character of the 
faraily can only be disturbed by a member. It is unnecessary 


for me to cénsider which view is correct. But there can be no 


doubt as to what the consequences of an alienation are. They 
are thus stated by Mr. Justice Bhashyam Aiyangar: 

“ An undivided member of a family though he may have ‘alienated the 
whole or any part of his undivided share will continue to be a member of the 
family with the rights of survivorship between himself and the remaining 
members in respect ofall the family property other than what he has trans- 
ferred. No doubt such a member acts unfairly towards the rest of the 
family and if they are dissatisfied with his so doing their only remedy is to 
become divided from him.” (Vide Aiyyagari Venkataramayya v. Atyyagari 
Ramayya’.) 

The members of the family lose their right of survivorship 
in the share of the insolvent and it ceases to be joint family 
property so that on the death of the insolvent the share which 
vested in the Official Assignee is not divested from him. (Vide 
Fakirchand Matichand v. Motichand Hurruckchand4 and the 
observations of Wallace, J., in Narayana Sah v. Sankar Sah’) : 


“ 


; that by the insolvency of a coparcener of course 
for his personal debts, his share vests in the Official Assignee and is thus 
lost to the joint family . . .... the death of the coparcener before 
partition would not restore to the joint family the share which had vested in 
the Offcial Assignee”. 

If this is the true legal position, the share of the insolvent 
is in the hands of the Offcial Assignee not as joint family pro- 
perty but as separate property available for the benefit of the 
personal creditors of the insolvent. The question is what is 





` 1. (1915) 29 M.L.J. 793, 816: LL.R. 39 Mad. 159 at 172 (F.B.). 
2. (1911) 21 M.L.J. 246: I.L.R.35 Mad. 47 at 59 (F.B.). 
3. (1902) I.L.R. 25 Mad. 690 at 717 (F.B.). 
4. (1883) LL.R. 7 Bom. 438. 
5. (1929) 57 M-L.J. 685; L.R. 53 Mad. 1 at 14 (F.B), 
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the effect of an annulment on the said property in the circum- 
stances of this case when there has been a valid adjudication. 
Mr. Ramaswami Aiyangar argues that under S. 37 on annul- 
ment the property reverts to the debtor. The effect of a 
reverter according to him is that the ‘property regains its 
original character as joint family property and is taken by the 
members of the family as if no partition had taken place 
with benefits of survivorship; and thereafter it will not 
be available to the personal creditors of the insolvent unless 
that share had been seized in execution and rendered availa- 
ble for the enforcement of the debts. Mr. Ramaswami 
Aiyangar relied on two English cases, viz., Bailey v. Johnson! 
and Bailey v. Johnson? the same case on appeal, for the position 
that the effect of an annulment is’ to remit the debtor to his 
original position at the moment of adjudication as if there had 
been no insolvency, and therefore as at the moment of 
adjudication the debtor was a ‘member of a joint family, the 
property went back to him as joint family property. Constru- 
ing an analogous S. 81 of the English Bankruptcy Act of 1869 
Kelly, C. B., in Bailey v. Johnson observes thus: 


. . the only sensible meaning which can be attached to 
the word ‘revert’ is, that what was apparently the property of the trustee at 
the time of the annulling of the bankruptcy, shall thereupon become the 
property of the person whose bankruptcy has been: annulled, as if it had 
always been his.” 


This observation, in my opinion, does not support Mr. 
Ramaswami Ayyangar. If the language of Kelly, C. B., is to be 
given full effect it is this. At the date of annulment it was the 
property of the trustee and on annulment it becomes the pro- 
perty of the debtor, that is, the property goes back to the debtor 
with the same character in which it was held by the Official 
Receiver while the bankruptcy continued. The annulment 
would not completely wipe out the effect of a valid order of 
adjudication. The bankruptcy is wiped out to this extent, 
viz., that the property goes to the debtor free from all claims 
in bankruptcy so that the debtor can deal with the property as 
if it is his own, that is, with all the original powers and rights 
which he would have had had there been no bankruptcy. In 
the same case Bailey v. Johnson? it will be seen that Blackburn, 
J., was not prepared to’ say that the effect of S.81 in every case 





1. (1871) L.R. 6Ex. Cases 279 at 283. 
` 2. (1872) L,R. 7 Ex- Cases 263 at 265. 
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will be: 


“ to go back_to the beginning, and to place the bankrupt in the ee 
of having always owned what is by the section to ‘revert’ to him 


I agree with the remarks of Reilly, J., in Jethaji Perii 
Firm v. Krishnayyai: 


“ Certainly it cannot be suggested that in this country annulment of 
adjudication puts the clock back as if the adjudication had never been.” 


It will be unsafe to rely upon observations in the cases 
decided in England where the conditions are not similar and 
where the conception of a joint Hindu family is unknown. 
Once the effect of insolvency is to divest the share of the insol- 
vent of its character as joint family property, it cannot regain 
that character when it comes back to the insolvent on annul- 
ment unless he can by an unequivocal act of his own impress 
it with the said character. Under S. 37 of the Provincial 
Insolvency Act it reverts to the debtor as his property, that is, 
as his individual property, so that if on the date of the rever- 
sion, he is not alive it will go to his heir under the law; and in 
this case the widow the fourth defendant. The property thus 
being not joint family property defendants 1 to 3 have not 
taken it by survivorship. It is therefore available for the 
satisfaction of the debt of the plaintiff. I therefore reverse 
the decree of the learned District Judge and restore that of 
the District Munsiff with costs. 

(Leave refused.) 

S. V. V. — Decree reversed. 


PRIVY COUNCIL. 

[On appeal from the Court of the Judicial 
Commissioner, North-West Frontier Province, India. | 
PresENT:—Lorp BLANESBURGH, LorpD ATKIN, SIR 

LANCELOT SANDERSON, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 
Nawab Major Sir Mohammad Akbar 

Khan .. Appellant* 

v. 

Attar Singh and others ‘1. Respondents. 
Limitation Act (IX of 1908), Arts. 59 and 60—Deposit receipt—Receipt 


coupled with promise to pay—If a promissory note—Terms of the document 
—Exirinsic facts re: the nature of the transaction—Document silent about 





1. (1929) 57 M.L.J. 116; I.L.R. 52 Mad. 648 at 668. 
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it—Admissibility —Indian Evidence Act (I of 1872), Ss. 91 and 92—Negotiable 
‘ Instruments Act, Ss. 4 and 13. 


On 25th July, 1929, the plaintiff brought a suit on a document of Ist 
April, 1917, bearing an one-anna stamp, which ran as follows :—“This (one) 


receipt is hereby executed by B and A (two respondents) . .. . for 
Rs. 43,900 . . . . received fromthe firm of L. ... .. . forand 
on behalf M.A. (plaintiff). This amount to be payable after two years. 
Interest at the rate of Rs. 5-4-0 per cent. per year to be charged. . . Dated 


Ist April, 1917”. As the trial Judge held as a preliminary issue, that this 
was a promissory note and insufficiently stamped, the plaintiffs with leave of 
Court, amended the plaint basing the claim as an original consideration, 
pleading an agreement of the same date between them to the effect that the 
plaintiffs should deposit Rs. 43,900 with the defendants for a period of two 
years with interest at the rate specified in the receipt and that at the expira- 
tion of the two years, the amount was agreed to remain in deposit with the 
defendants on condition that the plaintiff should be at liberty to recover it 
on demand, and that interest would be charged annually in the books of the 
defendants. The defendants denied the agreement and pleaded discharge 
and limitation. 


Held, (1) the document is a receipt for money containing the terms on 
which it is to be repaid, and being primarily a receipt, even if coupled with a 
promise to pay, itis nota promissory note, or a document which will bea 
negotiable instrument within the meaning of Ss. 4 and 13 of the Negotiable 
Instruments Act, 1881. The document would therefore be admissible in evid- 
ence when properly stamped. Mortgage Insurance Company v. Commis- 
stoners of Inland Revenue, (1888) 21 Q.B.D. 352, approved of and applied, 
and Manick Chand v. Jomoona Doss, (1880) I.L.R.8 Cal. 645, overruled. 


(2) The document does not record or purport to record all the terms of 
the contract between the parties; there is nothing in the document which 
explains how the money came tobe received; and nothing to prevent the 
parties from showing that it was paid by way of loan, deposit, or on account 
of some joint adventure, the only terms which the document does express 
being as to the date of repayment of the money expressed to be received and 
as to the rate of interest. The document and oral evidence are therefore 
admissible as to the actual transaction in 1917. 

(3) On the evidence there were no inherent improbabilities or extrinsic 
facts justifying the Court in rejecting the plaintiff’s account. 

(4) The transaction was not a loan, buta deposit payable on demand 
within the meaning of Art. 60 of the Limitation Act and so the action was 
not barred. 


Appeal allowed. Decree of the Court of the Judicial Commissioner set 
aside. Decree of the Subordinate Judge restored. 


This is an appeal against two decrees of the Court of the 
Judicial Commissioner, North-West Frontier Province, dated 
the 27th June, 1932, which reversed a decree of the Subordinate 
Judge, Mardan, dated 15th October, 1931, and dismissed the 
plaintiff’s suit with costs. 


The facts are stated fully in the judgment of their Lordships. 


February 27, 28.. Upjohn, K.C., W. Wallach and Pringle 
for Appellant, —The money in dispute was a deposit under an 
. 90 
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agreement that it was payable on demand. Art. 60 of the Indian 
Limitation Act applies to the case. The suit is not barred by 
limitation. The evidence on the record proves the plaintiff’s case. 
The issue whether the receipt is or is not a promissory note can be 
raised aS a question of law for the first time. Robinson v. 
Canadian Pacific Railway Co.1 This document is not a promissory 
note within S. 4 of the Negotiable Instruments Act, 1881. A 
promissory note means something which the parties intend to be a 
promissory note. (Sibree v. Tripp2.) The document not being a 
promissory note, is properly stamped. The appellant’s case rests 
on an express stipulation made in 1919, Both parties are agreed 
that something took place in 1919 with regard to the amount 
mentioned in the receipt. There is nothing to prevent appellant 
from proving the fact that this money was paid by them to the 
defendants in April, 1917, and that that sum had not been repaid. 
The appellants can prove the passing of money in 1917 and that 
there had been no repayment in 1919, There are concurrent 
findings of fact in the appellant’s favour that the money was not 
repaid in 1919. This is a deposit payable on demand. The receipt 
is admissible as evidence to explain the period of two years between 
1917 and 1919. Plaintiff’s claim was amended, relying on the old 
cause of action in 1917, andadding a new cause of action in 1919. 
The document is to be looked at only as a piece of evidence. 

[At this stage Mr. De Gruyther, K.C., for the respondents 
intimated that he did not object to Mr. Upjohn raising the point of 
the document not being a promissory note.] An I.O.U. is nota 
promissory note, although itis a document from which the law 
will infer an unconditional promise to pay. [Negotiable Instru- 
ments Act, 1881, S. 4 (a), (b), (c).] There is a presumption that 
every negotiable instrument is for consideration. [Negotiable 
Instruments Act, S. 118.] That applies only to negotiable instru- 
ments. Every promissory note is not a negotiable instrument, 
S.13 (1). In the alleged receipt there is no “specified person”, 
no “bearer”, no “order”, therefore the document is not a negotiable 
instrument under S. 13, read together with S. 4. The word 
“payable” in the document does not import an undertaking to pay. 
The authorities are conflicting. (Wanick Chund v. Jomoona Doss3, 
Tirupathi Goundan v. Rama Reddi4, Karuthappa v. Bava Moidéens 
and Udit Upadhyav. Bhawani Diné,) The undertaking in the 





‘1. (1892) A.C. 481. 
2. (1846) 153 E.R. 745: 15 M. and W. 23. 
3. (1880) I.L.R. 8 Cal. 645. 
4. (1897) 7 M.L.J. 291: LL.R. 21 Mad. 49. 
5. (1911) 24 M.L.J. 513: U.L.R. 36 Mad. 370, . 
6. (1904) T.L.R. 27 All. 84, 
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document is not enough under S. 13 of the Act. You must have an 
express undertaking. It is not enough to have a document from 
which a liability may be inferred however strong the inference 
may be. The words of this document define the nature of the 


debt, it is only an acknowledgment for interest to be charged on 
the debt. 


February 28, March 2,3. L. De Gruyther, K.C. and M. H. 
Rashid for Respondents——Under the Code of Civil Procedure 
you must attach the document you seek to rely upon to the plaint. 
If the receipt of 1917 is itself the transaction, then the plaintiff 
had no independant cause of action on which he could rely and the 
suit must be dismissed as the document is a promissory note and 
is inadmissible under the Stamp Act. If the terms of the contract 
between the parties had been reduced to writing then the document 
is the only evidence of that contract and oral evidence cannot be 
given as to its terms under Ss. 91 and 92 of the Indian Evidence 
Act. The contract of 1919 is a completely false concoction. It was 
either a new agreement, or a renewal. If it was a renewal, there 
must have been a deposit. There is no suggestion in the document 
that it was a deposit only. In the document there is an entire 
absence of the word “amanat” and there is no word in the document 
that can be translated in English as “deposit”. The document proves 
an agreement to borrow money payable at interest. The contract of 
1917 must be confined to the writing and you cannot adduce any 
other term. On the written contract of 1917 the question of 
demand does not arise at any time. The question of negotiability or 
non-negotiability does not arise under the statute. If the document 
contains a promise to pay, it is a promissory note. You donot 
require negotiability to make it a promissory note. This document 
is a promissory note, and as such it has not been sufficiently 
stamped, and is therefore inadmissible in evidence. If the transac- 
tion of 1919 is to be regarded as a new cause of action, there 
must be particulars of the transaction. The position is either the 
defendant had the money of the plaintiff in his hands in 1917, and 
in 1919 or that there was a renewal of the agreement in 1919 on 
the footing that the agreement of 1917 was valid. The case now 
made by the appellant is not open to them. 


Upjohn, K. C., in reply —The document of 1917 is not treated 
as a cause of action. It is part of the res gestae, and is to be treated 
merely as a document which helps to show the meaning and real 
effect of the transaction of 1919. A receipt can be admitted in 
evidence, Mortgage Insurance Corporation v. Commissioners of 
Inland Revenuel, The contract sued upon, is not a contract in 
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writing, The document of 1917 is to be looked upon only as proving 
that money was in the hands of the defendant in 1919 and to 
explain the rate of interest with reference to the yerbal contract of 
1919, The document is not inadmissible under Ss. 91 and 92 of 
the Indian Evidence Act. 


6th April, 1936. Their Lordships’ judgment was 
delivered by 


Lorp Arxin.—This is an appeal from a decision of the 
Court of the Judicial Commissioner, N.-W. Frontier Province, 
allowing an appeal from the Subordinate Judge of Mardan 
who had made a decree in favour of the plaintiff. By the 
decree on appeal the plaintiff’s suit was dismissed with costs. 


The suit was commenced by a plaint dated 25th July, 1929, 
based upon a deposit receipt dated 1st April, 1917, to recover 
the principal sum of Rs. 43,900 said to have been deposited 
with the defendants on deposit account with interest at the 
agreed rate of 51 per cent. per annum. The alleged deposit 
receipt bore only an affixed stamp of 1 anna, and the Sub- 
ordinate Judge in framing the issues stated as the first issue 
the question whether the document fell within the definition of 
a promissory note and was it therefore not admissible in 
evidence. Without hearing any evidence as to the circumstances 
in which the document came into existence he decided this 
issue as a preliminary point in favour of the defendants, 
holding that the document was a promissory note, was 
improperly stamped, and therefore was inadmissible in evidence 
for any purpose under S. 35 of the Indian Stamp Act. Their 
Lordships will discuss this decision later. Leave however was 
given. to the plaintiff to amend: and on 2nd January, 1931, the 
plaintiff presented an amended plaint alleging that on Ist April, 
1917, it was agreed between the plaintiff and the defendants 
that the plaintiff should deposit Rs. 43,900 with the defendants 
for a period of two years with interest at 5} per cent. per 
annum: and that at the expiration of the two years the amount 
was allowed to remain in deposit with the defendants on the 
condition that the plaintiff would be at liberty to recover the 
amount with interest at any time he liked, and that interest 
would be credited annually in the books of the defendants. 
The defendants in their respective written statements denied 
that there was any agreement apart from that recorded in the 
inadmissible promissory note. They denied any agreement in 


` 
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1919, they pleaded the Statute of Limitations and finally 
pleaded that they’ had repaid the money in 1919. Further 
issues were raised as to the liability of some of the defendants 
as members of the alleged joint Hindu family as members of 
which they were sued. As to these issues no question now 
arises before their Lordships. The Subordinate Judge does not 
appear to have thought it necessary to frame a new issue to 
' meet the allegation in the amended pleadings of the agreement 
made in 1919, He heard the evidence on both sides and eventu- 
ally gave judgment for the plaintiff. The plaintiff’s evidence 
was that when his father died in 1914 he had Rs. 25,000 depo- 
sited with the defendants which he the plaintiff had withdrawn 
in 1914, and had afterwards re-deposited in 1916 while he was 
` engaged in the war. Onhis return from the war in 1917 he 
wished to deposit with the defendants whom he knew to bea 
very reliable firm of moneylenders a further sum of Rs. 50,000. 
He sent for the two principal defendants, father and son, and 
told them he wished to deposit with them the sum named. They 
said they could not take so large a sum and could invest only 


Rs. 43,900 in a certain business. They asked him not to fix the - 


interest higher than 7 annas, ie., 54 per cent. per annum (The 
interest on the Rs. 25,000 had been 6 per cent.). «They said 
they could not repay me the money within two years: after 
that they would repay me at any time on demand after receiv- 
ing due notice.” He sent his accountant Abdulla with them to 
his regular bankers Duni Chand Hari Chand who conducted 
all his receipts and disbursements. Later Abdulla handed him 
the receipt in question, which admittedly was prepared by the 
defendants. The plaintiff then proceeded to give evidence as 
to the 1919 transaction. He said that he was on duty as a 
martial law commander near Lahore in April, 1919: and that 
on April 21st or 22nd on hearing of the death of his uncle he 
came home to Hoti on leave. While there the defendants, the 
father and possibly the son, came to him. They said that the 
two years had elapsed “They asked what should be done 
about the money. I told them I did not then want to with- 
draw that money and would like to keep it with them as the 
times were uncertain. I told them to credit the interest and 
pay it to me when I wanted it. They agreed to this.” Before 
the trial the defendant Hira Singh had died, a very old man. 
The son Attar Singh said that in 1917 he had taken 
some land on mortgage from one Hamish Gul. He, Hamish 
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Lal, had acquired the land by pre-emption and 42,500 had to 
be deposited as pre-emption money, which was found by the 
defendant Attar Singh. He took a loan from the plaintiff 
for 43,900 at 51 per cent. interest: wrote a promissory note 
for this and gave it to the plaintiff himself. No mention was 
made of the money being placed on deposit. He made no 
agreement with the plaintiff after the expiration of two years 
to keep the money on deposit. After two years he repaid the 
money and the interest. His father and he both went to thé 
plaintiff and his father paid the money. 


The defendants’ story about the payment of the money 
was not accepted by either of the Courts in India. The absence 
of any receipt, the non-return of the alleged promissory note, — 
and the failure by the defendants to produce any books dealing 
with the transaction amply support the finding of the trial 
judge inthis respect. The defence therefore had to rest upon 
the Limitation Act, a defence meritorious enough where the 
defendant has been left in long enjoyment of property: or 
where from the lapse of time the original existence or the 
discharge of an obligation is left in doubt but void of all merit 
where as here an original obligation is admitted and a fictitious 
discharge is falsely alleged. Nevertheless it must be carefully 
examined, and the plaintiff’s rights determined accordingly. 
The articles of the Limitation Act which are relevant are “59. 
For money lent under an agreement that it shall be payable on 
demand: Three years from the time when the loan was made 
“60. For money deposited under an agreement that it shall be 
payable on demand, including money ofa customer in the 
hands of his banker so payable: Three years from the time 
when the demand is made.” To which should be added article 
“120. Suit for which no period of limitation is provided 
elsewhere than in this schedule: Six years from the time when 
the right to sue accrues.” 


It is therefore necessary to determine whether this was 
money lent by the plaintiff to the defendants: or whether it 
was deposited under an agreement that it should be payable on 
demand. An attempt was made by the plaintiff to establish 
that the money was deposited with the defendants as bankers 
payable on demand. The trial judge accepted this view, but 
their Lordships are not prepared to differ from the Judicial 
Commissioner’s Court in this respect. That the defendants 
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were moneylenders is admitted, but there is no satisfactory 
evidence that they carried on business as bankers, or indeed 
how such business is carried on in the North-West Frontier 
Province: and in the absence of such evidence it would be 
unsafe to affirm the trial judge’s finding. Was this then a 
loan or was it a deposit payable on demand? It should be 
remembered that the two terms are not mutually exclusive. A 
deposit of money is not confined to a bailment of specific 
currency to be returned in specie. As in the case of a deposit 
with a banker it does not necessarily involve the creation of a 
trust, but may involve only the creation of the relation of 
debtor and creditor, a loan under conditions. The distinction 
which is perhaps the most obvious is that the deposit not for a 
fixed term does not seem to impose an immediate obligation on 
the depositee to seek out the depositor and repay him. He is 
to keep the money till asked for it. A demand by the depositor 
would therefore seem to be a normal condition of the obliga- 
tion of the depositee to repay. It is unnecessary however in 
this case to decide any question as to implied conditions, for 


the case of the plaintiff rests on an express stipulation made 
in 1919, 


Before however coming to a final decision as to the rights 
of the parties it seems necessary to discuss the point decided 
by the trial judge that the document signed by the defendants 
in 1917 was a promissory note and inadmissible because im- 
properly stamped. No objection to this ruling appears to have 
been taken on the hearing of the appeal: but their Lordships 
thought right to allow the point to be raised before them, as it 
involves no question of fact: on the other hand the determina- 
tion of the issue as to whether any and what agreement was 
made in 1919 is much embarrassed by the Court having to 
deal with a fund as it were in vacuo, with no evidence 
admissible as to how there came to be any sum in the hands of 
the defendants at that date. 


Having heard the discussion their Lordships have come to 
the conclusion that the document was not a promissory note. 
The Indian Stamp Act does not suffer from the defect of the 
English Stamp Act in ignoring the definitions in the Bills of 
Exchange Act, 1882, and enacting.a definition of its own. The 
Indian Act, Art. 49 imposes a duty on “promissory notes” as 
defined by S. 2 (22) and by that sub-section “Promissory. 
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Note” means a promissory note as defined by the Negotiable 
Instruments Act, 1881, 


By the latter Act S. 4 a “promissory note” is an instru- 
ment in writing (not being a banknote or a currency note) 
containing an unconditional undertaking, signed by the maker, 
to pay a certain sum of money only to, or to the order of, a 
certain person or to the bearer of the instrument. There 
follow illustrations lettered (a) to (h) of which three only 
need be set out. 

“ A signs instruments in the following terms :— 

(a) I promise to pay B or order Rs. 500. 


(b) I acknowledge myself to be indebted to B in Rs. 1,000 to be paid on 
demand, for value received. 
(c) Mr. B. IOU Rs. 1,000.” 
“ The instruments respectively marked (a) and (b) are promissory notes. 
The instruments respectively marked (c) are not promissory notes.” 


It is necessary to refer to S. 13: «A-negotiable instrument 


means a promissory note . . . . payable either to order 
or to bearer.” 
Explanation—A promissory note . . . is payable to order which is 


expressed to be so payable or which is expressed to be payable to a parti- 
cular person, and does not convey words prohibiting transfer or indicating an 
intention that it shall not be transferable. 

The instrument in question in this case is according to the _ 
authorised translation in the following terms :— 
May God protect us. : 

This (one) receipt is hereby executed by Bhai Hira Singh Attar Singh 
Kharbanda, residents of Hoti for Rs. 43,900 (Forty-three thousand and nine 
hundred rupees) half of which amount comes to twenty-one thousand nine 
hundred and fifty, received from the Firm of Lala Duni Chand Lala Hari 
Chand Sethi for and on behalf of Captain Mohammad Akbar Khan of Hoti. 
This amount to be payable after 2 (two) years. Interest at the rate of 
Rs. 5-4-0 (Rs. five annas four) per cent. per year to be'charged. 

Dated this 20th day of Chetar (first month of the Hindu Calendar year) 
Sambat 1974 corresponding to 1st April, 1917. 

Stamp has been duly affixed. 

(Sd.) Hira Singh, Kharbanda. 
(Sd.) Attar Singh, Kharbanda. 


If this document is otherwise within the definition of a 
promissory note, it would seem that it must be negotiable, for 
there appear to be no words prohibiting transfer or indicating 
an intention that it should not be transferable. It must be 
admitted that it would be a somewhat unusual visitor in the 
accustomed circles: of negotiable paper. It is indeed doubtful 
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whether a document can properly be styled a promissory note 
which does not contain an undertaking to pay, not merely an 
undertaking which has to be inferred from the words used. It 
is plain that the implied promise to pay arising from an 
acknowledgment of a debt will not suffice, for the third illus- 
tration indicates that an IOU is not a promissory note, though 
of the implied promise to pay there can be no doubt. The second 
illustration however seems to show that the express words “I 
promise” or “I undertake” are unnecessary. The form of 
words is taken from an early English case, Casborne v. Duttom 
teported in Selwyn’s N. P. 11th Ed. p. 401 from Scacc. M. I 
Geo. II MSS., where according to the learned author the 
Court stated that the words “to be paid” in the document there 
sued on amounted to a promise to pay: observing that thesame 
-words in a lease would amount to a covenant to pay rent. It 
does not appear to form a useful general illustration except in 
the case of a document in that particular form of words. 


Their Lordships prefer to decide this point on the broad 
ground that such a document as this is not and could not be 
intended to be brought within a definition relating to docu- 
ments which are to be negotiable instruments. Such documents 
must come into existence for the purpose only of recording an 
agreement to pay money and nothing more, though of course 
they may state the consideration. Receipts and agreements 
generally are not intended to be negotiable, and serious 
embarrassment would be caused in commerce if the negotiable 
net were cast too wide. This document plainly is a receipt for 
money containing the terms on which it is to be repaid. It is 
not without significance that the defendants who drew it, and 
who were experienced moneylenders did not draw it on paper 
with an impressed stamp as they would have had to if the 
document were a promissory note, and that they affixed a 
stamp which is sufficient if the document is a simple receipt. 
Being primarily a receipt even if coupled with a promise to 
pay it is not a promissory note. , This view of the meaning of 
a promissory note appears to coincide with the grounds of 
decision in Mortgage Insurance C orporation v. Commissioners 
of Inland Revenue}, where the English Court of Appeal found 
themselves bound to give a restricted Meaning to: the much 
wider definition in the English Stamp Act. It will have the 


1. (1888) 21 Q.B.D. 352. 
91 ; 
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effect of overruling some decisions in the Indian Courts notably 
the case of Manick Chand v. Jomoona Dossi where the 
defendant had given a sale note to his customer recording a 
resale to him of certain rupee paper previously bought from 
the customer, and bringing out a difference expressed to be 
payable on a day in the next month. . The document was a sale 
note coupled with an account, and in no way resembled a 
promissory note, or anything capable of being a negotiable 
instrument. Once it is decided that the document has not to 
be stamped as a promissory note, their Lordships are not called 
upon to decide whether the document otherwise bears a 
sufficient stamp. If that question had been raised it is sufficient 
to say that if improperly stamped it could have been stamped 
after execution under a penalty. 


The further objection to the admissibility of the document 
was that it recorded the terms of a contract reduced to the 
form of this document, and that under Ss. 91 and 92 of the 
Indian Evidence Act no oral evidence was admissible to 
contradict, vary, add to, or subtract from its terms. The 
answer is that the document does not record or purport to 
record all the terms of the contract between the parties. There 
is nothing in the document which explains how the money 
came to be received: and nothing to prevent the parties from 
showing that it was paid by way of loan, deposit, or on account 
of some joint adventure. The use of the money might have 
been limited in various ways. The only terms which the 
document does express are as to the date of repayment of the 
money expressed to be received and a; to the rate of interest. 
These terms the defendants do not now seek to contradict vary, 
add to or subtract from. The Board therefore can proceed to 
examine the evidence untrammelled by the restriction imposed 
upon themselves unnecessarily as now appears by the Courts 
below of having to disregard the receipt or evidence as to the 
actual transaction in 1917. Their Lordships see no reason for 
rejecting the plaintiff’s evidence as to this which seems to be 
supported by evidence as to a former and, as he says, similar 
transaction entered into by both his father and himself as to 
Rs. 25,000. But it has to be remembered that the transaction in 
1917 assuming it to have been a deposit was nota deposit payable 








1, (1880) LL,R. 8 Cal. 645. 
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on demand. The receipt shows that it was payable- after the 
' expiration of two years, Without deciding the point their 
Lordships prefer to assume that the evidence given 
by the plaintiff that it was also stipulated in 1917 that if 
not paid in two years it was to remain payable on de- 
mand should be rejected as inconsistent with the express 
terms of the document: and they are not prepared to find 
that there was an implied term that it should be so payable. 
The real question in the case is whether there was any 
agreement made in 1919 and if-so whether the plaintiff has 
established the agreement alleged by him. The outstanding 
fact is that after 1919 no interest was in fact paid nor was any 
claim made to have the principal repaid until at the earliest 
1925. Obviously some explanation is required. The defen- 
dants supplied a plain tale. The principal and interest were 
repaid at the due date. This unfortunately is untrue. The 
plaintiff’s explanation is the alleged agreement in 1919 that the 
money and interest were to remain on deposit with the defen- 
dants payable on demand. Itis uncontradicted cave by a story 
which is shown to be false. In these circumstances it would 
appear that the real question for the tribunal of fact is whether 
there are inherent improbabilities or extrinsic facts justifying 
the Court in rejecting the plaintiff’s account. Their Lordships 
do not find that there are. The Court of the Judicial Commis- 
sioner quite rightly commented upon the fact that three 
witnesses were called on the plaintiff’s behalf at-an early stage 
of the trial to support the agreements in 1917 and 1919, as 
alleged in the statement of claim a different set of three for 


each transaction. One of the last three obviously confused the: 


story of 1919 with that of 1917: the evidence of all six has 
been treated as unreliable: and their Lordships do not dissent 
from this view. 


The plaintiff must suffer the necessary disadvantage which 
attaches to any party who seeks to support his case in a Court 
of justice with unreliable evidence. And if it could be shown 
that he knowingly suborned false witnesses there could be 
no doubt as to the result of his claim. But no evidence nor 
any cross-examination was directed against the plaintiff in 
this respect, and in his evidence he makes no reference to 
corroborative witnesses being present. It was considered 
in the judgment under appeal that the fact that the plaintiff 
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P.C, in 1925 demanded payment of the debt of Rs. 25,000 which ~ 

Nawab bore arate of interest of 6 per cent. per annum without 

nari demanding payment of the present debt which only bore a 

Akbar Khan rate of 54 per cent. threw some doubt on the plaintiff ’s case. 

Again the plaintiff was not asked about this and it would not 

be difficult to suggest reasons why a creditor might be willing 

Atkin. to leave a larger sum outstanding even at a lower rate of 

interest if he were not dissatisfied with the credit of his debtor. 

It seems also to be overlooked that the difficulty, if difficulty there 

be, applies equally to the only other alternative view that there 

was a loan outstanding but that it was not payable on demand. 

That some arrangement was made at the end of 1919 account- 

ing for the non-payment at the stipulated date and in succeed- 

ing years seems certain. In the careful judgment given on 

appeal the Court says “Probably something did happen on the 

expiry of two years originally fixed, but what it exactly was 

we have no means of ascertaining on this record. There is 

something which neither party is willing to disclose”. But the 

explanation given by the plaintiff is consistent with all the 

facts: the only counter-explanation was payment, which was 

false: no other explanation was suggested to the plaintiff who 

was surely entitled to have an opportunity of meeting it if it is 

to be used against him. In all the circumstances of this case 

their Lordships come to the conclusion that there was no 

ground for reversing the decision of the trial judge in favour 

of the plaintiff. The appeal should be allowed except as 

against defendants Nos. 2 and 3 and the decree of the Court of 

the Judicial Commissioner dated 27th June, 1932, should be set 

aside: and the decree of the Subordinate Judge dated 15th 

October, 1931, should be restored. The appeal should be 

dismissed against the defendants 2 and 3 with costs and those 

defendants should also have their costs of the appeal against 

them in the Court of the Judicial Commissioner. The appellant 

should have the costs of the appeal against the other defendants 

here and in the Court of the Judicial Commissioner. Their 
Lordships will humbly advise His Majesty accordingly. . 


= Solicitors for Appellant: Stanley Johnson & Allen. 
Solicitors for Respondents: Nehra & Co. 
S. P. K. l 
B. V. V. Appeal allowed in part. 


v. 
Attar Singh. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice CORNISH. 


V. K. K. Peer Bathummal Beevi .. Appellant® in both 
(Petitioner-Plaintiff ) 


v. 
Nagur Meerammal Beevi -. Respondent ‘in A. A. 
4.0. No. 13 of 1934 
(Respond ent-8th 
Defendant). 


. C vil Procedure Code (V of 1908), S. 47—One of the defendants dispens- 
ed with as unnecessary party—Afterwards the same defendant brought on 
record as legal representative of the judgment-debtor—Title in herself claim- 
ed by the legal representative—Court not going into it -Appeal—Question to 
be determined under S. 47—Hence appeal would lie. 

Where a party before the Court is there as legal representative of the 
judgment-debtor and claims to be entitled to the property in her own right, 
the authorities like Vengapayyan v. Karimpanakal Parvati, (1902) LL.R. 26 
Mad. 501, Machamma v. Kanakamma, A.I.R. 1935 Mad. 923 and Punchanun 
Bundopadhya v. Rabia Bibi, (1890) I.L.R. 17° Cal. 711 (F.B.), show that the 
executing Court can determine the question in dispute under S. 47. Hence 
an appeal also will lie if the executing Court has failed to do what it should 
have done and therefore the case must go back for the question of title being 
determined. 


Appeals against the decrees of the Court of the Subor- 
dinate Judge of Tinnevelly in A. S. Nos. 18 and 17 of 1933 
respectively (A.S. Nos. 101 and 100 of 1932, District Court, 
Tinnevelly) preferred against the orders of the Court of the 
District Munsiff. of Tinnevelly, dated 6th August, 1932 and 
made in E. A. Nos. 381 and 137 of 1932 respectively in O. S. 
No. 170 of 1929. 

B. Sitarama Rao and G. Jagadeesa Aiyar for Appellant. 

S. K. Ahmed Meeran and C. A. Mahomed Ibrahim for 
Respondent. i 

The Court delivered the following 

Junemenrt.—The appellant was the plaintiff in a mortgage 
suit against first defendant in the suit. The second defendant 
was made a party to that suit, but was dismissed as an unneces- 
sary party. The appellant obtained a decree on his mortgage, 
and then the first defendant died. The second defendant was 
brought on record as legal representative of the first defen- 
dant and there is no doubt that she was properly brought on 
record as his legal representative. In execution the appellant 


* A. A. A.O, Nos. 13 and 29 of 1934. 1st September, 1936. 
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purchased the property, but when he tried to get possession he 
was resisted by second defendant who claimed title to the pro- 
perty inher own right and independently of the judgment- 
debtor. The appellant then took proceedings under O. 21, r. 95. 
Parenthetically it may be observed that this rule had no applica- 
tion as second defendant was not claiming under a title created 
by the judgment-debtor. However, the Court decided that it 
could not determine the question of title, but made an order 
for symbolical possession in favour of appellant. This empty 
victory did not satisfy the appellant who appealed. His appeal 
was dismissed, and he has appealed to the High Court. 

The learned Advocate for the respondent (who is the 
original second defendant in the suit) has taken the preliminary 
objection that no appeal lies. That question of course depends 
on whether the disputed title could and should have been 
determined by the executing Court under S. 47. No doubt, 
the second defendant having been dismissed from the suit ‘was 
no longer a party to the suit, and if nothing more had ‘happen- 
ed, the executing Court could have given no decision regard- 
ing title to the property sold which would have been binding 
on second defendant. Krishnappa v. Periasamil and Abdul Sac 
v. Sundara Mudaliar2 are sufficient authority for that position. 
But the second defendant had afterwards been brought on 
record as the legal representative of the first defendant, judg- 
ment-debtor. In that capacity she had become a party to the 
execution proceedings and upon the authority of Vengapayyan 
v. Karimpanakal Parvati, Machamma v. Kanakammaé4 and 
Punchanun Bundopadhya v. Rabia Bibi5 (to cite only a few 
of the cases brought io my notice), I think, there can be no 
doubt that her claim to the property in her own right could be 
determined by the executing Court under S. 47. The case is 
different as illustrated by Bahori Lal v. Gauri S ahaié and 
Budruddin Sahib v. Abdul Rahim Sahibt where a claim is 
advanced on behalf of some third person, as by a trustee on 
behalf of his trust or beneficiary. But where the party before 
the Court is there as legal representative of the judgment- 
debtor and claims to be entitled to the property in her own 
right, the authorities to which I have referred show that the 

1. (1916) 32 M.L J. 532: LL.R. 40 Mad. 964. 
2, (1930) 59 M.L.J. 932: L.L.R. 54 Mad. 81 (F.B.). 
3. (1902) I.L.R. 26 Mad. 501. 4, A.I.R. 1935 Mad. 923. 


5. (1890) LL.R. 17 Cal. 711 (F.B.). 6. (1886) LL.R. 8 All. 626. 
7. (1908) 18 M.L.J. 21: LL.R. 31 Mad. 125. 
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executing Court can determine the question in dispute. For 
these reasons I think the preliminary objection fails, and that 
the appeal lies. It is obvious that the executing Court has 
failed to do what it should have done and the case must go 
back for it to determine the question of title raised by the 
second defendant. The costs of these appeals in this case as 
well as in the lower appellate Court will abide the result of 
that determination. 

(Leave refused.) 

K.C. —— Case remanded, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—MR. Justice PANDRANG Row AND MR. JUSTICE 

K. S. Menon. 
Puliyeri Kunhukuttan alias Kelu.. Appellant* (1st Respon- 


dent) 
v. 
Imbichikuttan alias Imbichikunhan 
and others .. Respondents (Appellants 
and Respondents 2 
and 3). 


Malabar Law—Kanom lease—Before the expiry of period under a demise, 
renewal by stanom holder—Fresh demise taking effect from date of renewal—- 
Whether proper—Powers of a stanom holder—His rights pertaining to leases. 

Tt is open to a tenant, a kanomdar, to surrender the unexpired portion of 
his term. The landlord or the stanom holder is no doubt not bound to accept 
such a surrender. But there is nothing to prevent him, in law, from accepting 
it, provided of course there is no fraud or other circumstances vitiating the 
transaction. Once the surrender is accepted, the stanom holder has, in the 
ordinary course of the management of stanom properties, the right to lease 
the property for the customary period or demise it on nominal kanom for the 
usual period of twelve years, provided the terms of such leases or kanom 
demises are not onerous or otherwise to the detriment of the stanom. It is 
immaterial whether the new demise is granted to the same person or a 
stranger or whether it is granted the same day or a few days or months 
hence. 

Where a renewal of a kanom demise was executed four years before the 
expiry of the period under the former, but to take effect on the date of the 
renewal itself, on the question whether the demise was valid and binding on 
the stanom in the absence of proof of a valid necessity for such a renewal, 

Held, in confirming the judgment of Varadachariar, J., that once it was 
granted that it would be within the ordinary powers of management for a 
stanom holder to grant leases for twelve years and to demise on nominal 
kanom for twelve years and not merely to enure during the lifetime of the 
stanom holder, there was nothing wrong in his executing renewals of demises 
which would take effect from the date of renewal before the expiry of the 
prior demise. 





*L. P. Appeal No. 75 of 1935. : 4th September, 1936. 
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Kunhu- C. M. A. 406 of 1928 applied. 

kuttan Vatavatta Nair v. Kenath Puthen Vittil Kuppassan Menon, (1918) 36 M. 
Imbichi- L,J..630, referred to. 

kuttan. Appeal under Cl. 15 of the Letters Patent against the 


judgment of the Honourable Mr. Justice Varadachariar in 
S. A. No. 3 of 1931, preferred against the decree of the Court 
of the Subordinate Judge of South Malabar at Calicut in A. 
S. No. 164 of 1929 preferred against the decree of the Court 
of the District Munsiff of Calicut (Additional) in O. S. No. 
1009 of 1926. 

K. P. Ramakrishna Aiyar for Appellant. 

K. Kuttikrishna Menon and K. N. Kumaran for Respon- 
dents. 

The Court delivered the following 

JupGMENT.—This is an appeal against the judgment of 
Varadachariar, J., in Second Appeal No. 3 of 1931. The facts 
are all set out in the first paragraph of that judgment and it is 
unnecessary to repeat them.- The only question for decision is 
whether Ex. III, a renewal of the kanom demise Ex. A, four 
years before the expiry of the period under the latter, but to 
take effect on the date of the renewal itself, executed by a 
predecessor of the fourth defendant, who was the then stanom 
holder to the father of defendants 1 and 2, in respect of 
properties appertaining to the stanom, is valid and binding on 
the stanom, in the absence of proof of a valid necessity for 
such a renewal. Our learned brother, preferring to follow the 
trend of recent decisions of this Court, the last of which is C. 
M. A. No. 406 of 1928, to that reported in Vatavatta Nair v. 
Kenath Puthen Vittil Kuppassan Menon, held that it was 
valid. Mr. K. P. Ramakrishna Aiyar for the appellant, relying 
on the decision in Vatavatia Nair v. Kenath Puthen Vittil 
Kuppassan Menon, contends that considerations which arise in 
deciding the question of the validity of such renewals are the 
same whether such renewal is to take effect at once or on the 
expiry of the period under the prior demise. In this we are 
unable to agree with him. This question was gone into 
elaborately by the learned Judges who decided C. M. A. No. 
406 of 1928 and they came to the conclusion that the two sets 
of cases are governed by entirely different considerations. As 
we agree with the conclusion arrived at in that case and 
generally with the reasons, it is unnecessary to enter into a 





1. (1918) 36 M.L.J. 630, 
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‘lengthy discussion here. In the case of a renewal to take effect 

at once, there is an implied surrender and a grant of a fresh 
demise. It is certainly open to a tenant, a kanomdar, to surren- 
der the unexpired portion of his term. The landlord or the 
stanom holder is no doubt not bound to accept such a surrender. 
But there is nothing in law-to prevent him from accepting it, 
provided of course there is no fraud or other circumstances 
vitiating the transaction. Once the surrender is accepted, the 
stanom holder has, in the ordinary course of management of 
stanom properties, the right to lease the property for the custo- 
mary period or demise it,on nominal kanom for the usual 
period of twelve years, provided the terms of such leases or 
kanom demises are not onerous or otherwise to the detriment 
of the stanom. It is immaterial whether the new demise is 
granted to the same petson or a stranger or whether it is 
granted the same day or a few days or months hence. In this 
case the amount of kanom in Ex. III is the same as in Ex. A 
and is only nominal, being only Rs. 10 and the rent reserved in 
the renewed demise is the same asin Ex. A. The renewal 
cannot therefore be said to be less beneficial to the stanom. But 
Mr. K. P. Ramakrishna Aiyar contends that, as the income 
from the stanom properties including the renewal fees is the 
absolute property of the stanom holder for the time being, the 
grant of renewal by one stanom holder before the expiry of 
the term under the prior demise would be prejudicial to the 
person who will happen to be the holder of the stanom at the 
time the prior period expires, inasmuch as he will be deprived 
of the renewal fees and that the principle of the decision in 
C. M. A. No. 406 of 1928 does not apply to dealings in respect 
of stanom properties by a stanom ‘holder. But once it is 
granted that it is within the ordinary powers of management 
for a stanom holder to grant leases for twelve years and to 
demise on nominal kanom for twelve years and not merely to 
enure during the lifetime of the stanom holder, this argument 
loses all its force, and it is not disputed before us that he has 
such powers. There is no reason, therefore, for not applying 
the principle of the decision in C. M. A. No. 406 of 1928, to 
cases of renewals by stanom holders of demises in respect of 
stanom properties as well, which take effect from the dates of 
such renewals. The appeal is therefore dismissed with costs. 


K. C. 
© 92 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT:—Mr. Justice Burn and Mr. JvusTICE 
LAKSHMANA Rao. 


Chanahalu Siva Reddi and 


another .. Appellants* (Counter-Petitioners 
‘Nos. 2 and 3) 
v. 
The Official Receiver of 
Bellary and others .. Respondents (Nil Petitioners 


Nos. 1 to 6 and Nil). 


Provincial Insolvency Act (V of 1920),.S.6 Explanation—Partnership 
among brothers—One brother in exclusive control on behalf of the rest— 
Act of insolvency of his by notice of suspension of payment to creditors— 
Adjudication of the rest as insolvenis on his acts, correct. 


Where in insolvency a partnership was proved to have existed among 
three brothers of a joint family and hence the acts of one of them in exclusive 
control of the business as agent were sufficient to implicate the other two in 
insolvency but it was contended that the act or acts of insolvency committed 
by one only of them could not support the adjudication of the other two, 


Held, that so far as the notice of suspension of payment to creditors by 
the brother who was in exclusive control of the business was one by which 
his partners should also stand or fall according to the meaning of the expla- 
nation to S. 6 of the Provincial Insolvency Act, the acts of that brother 
should be deemed to be the acts of the others also and their adjudication as 
insolvents was correct. 


a 


Mulla’s Insolvency Law, para. 136, page 103, relied on. 


Kastur Chand Rai Bahadur v. Dhanpat Singh Bahadur, (1895) 5 M.L.J. 
269: L.R. 22 I.A. 162: J.L.R. 23 Cal. 26 (P.C.), relied on. 


Appeal against the order of the District Court of Bellary 
dated 20th December, 1933 and made in I. P. No. 43 of 1931 
(1. P. No. 26 of 1932, Temporary Sub-Court, Bellary). 

V.S. Narasimhachar and N. Appu Rao for Appellants. 

C. Sambasiva Rao and S. Narasimha Atyangar for 
Respondents. i 

The judgment of the Court was delivered by 

Burn, J.—The appellants are two out of three brothers 
who have been adjudicated insolvents in I. P. No. 43 of 1931, 
on the file of the District Judge, Bellary. The learned District 
Judge has found that all the three brothers were in partnership 
and that the firm of which they were members was liable to be 
adjudicated insolvent. The eldest brother who has not appealed 
put up a case that the business in which the debts due to the 


$$ 





* C. M. A, No, 148 of 1934, R 25th August, 1936. 
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petitioning creditors were contracted belonged to him alone 
and that his two younger brothers (the present appellants) 
had nothing to do with it. The appellants also supported that 
casé. They pleaded that they had effected a partition from 
their-elder brother 4 or 5 years before the insolvency petition 
was filed. The eldest brother Ayyanna Gowd was adjudicated 
on his. own admission and the appellants were adjudicated 
subsequently by the District Judge. 


It is contended on behalf ofthe appellants that there 
was no sufficient evidence to prove any partnership between 
these three brothers and further that even if the partnership 
were found to have been proved, the acts of the insolvency al- 
leged were committed only by the eldest brother Ayyanna Gowd 
and that they could not suffice to support the adjudication in 
insolvency of the other two brothers. With regard to the question 
of partnership, we have no hesitation in upholding the finding 
of the learned District Judge. The documents (Exs. D and 
D-1) and the account books (Exs. G and H-O) are quite 
sufficient by themselves to show that the three brothers were 
jointly engaged in the trade. They are members of a joint family 
and they state in Exs. D and D-1 that the trade which 
was being carried on under the name of the eldest brother 
Ayyanna Gowd was a trade which was being conducted for 
the benefit of the joint family (vide Ex. D). In Ex. D-1 they 
said: 

“We are trading in partnership under the name of Ayyanna Gowd”. 


The only difficulty is whether the act or acts of insolvency 
committed by the first counter-petitioner only (the eldest 
brother) can support the adjudication of the other two brothers. 
We have been referred to a number of cases. The learned 
District Judge has held that the eldest brother Ayyanna Gowd 
secluded himself and evaded his creditors and also gave notice 
to his creditors that he had suspended payment. He has also 
held that these acts of Ayyanna Gowd must be considered as 
the acts of the other members of the firm, viz., the two present 
appellants. In other words the first counter-petitioner according 
to the learned Judge acted as the agent of the other two brothers 
who are in partnership with him. Under the explanation to 
S. 6 of the Provincial Insolvency Act which defines an act of 
insolvency, it is laid down that for the purposes of this section 
the act of an agent may be the act of the principal. The law 
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is summarised in paragraph 136, page 103 of Mulla’s Treatise 
on Insolvency in the following words: © 


“Tt will be seen from what is stated above that. there is a distinction 
between an ordinary agent and an agent who has exclusive control of the 
business and occupies such a position that the principal must stand or fall by 
his acts. In the former case the act of insolvency committed by the agent is 
not the act of the principal. In the latter case the act of insolvency committed 
by the agent will be the act of principal”. 


In so far as the question of seclusion is concerned, we are 
of opinion that the seclusion of himself by Ayyanna Gowd was 
not an act which could be attributed to his brothers. As 
regards suspension of payment it was clearly proved that he 
gave notice to the petitioning creditors that he was unable to 
pay their debts. His own words are quoted by one witness as 
follows: 


“I cannot pay your debts: you can do what you like”.. 


. This is in our opinion as emphatic a notice as he could 
give that he was not going to pay his debts. If this notice was 
given by Ayyanna Gowd as agent of his brothers it could only 
support their adjudication as insolvents if Ayyanna Gowd were 
found to be in sole charge or exclusive control of the joint 
business. This we are satisfied is the truth from the evidence 
that has been recorded in this case. As we have already noticed, 
it was the case of the Ayyanna Gowd himself and also of both 
the appellants that Ayyanna Gowd was the only person who 
had anything whatever to do with the business. It is quite true 
that the petitioning creditors let in some oral evidence to the 
effect that these appellants had been seen sitting in the shop and 
actually engaged inbusiness. And Mr. Narasimhachariar who 
appears for the appellants would like us to accept this as showing 
that Ayyanna Gowd was not in sole or exclusive control and 
to reject the statements of his own clients and the statement of 
Ayyanna Gowd himself on this point. It is notshown that the 
appellants have incurred any debt on behalf of the partnership 
or ever put their names to any document executed on behalf 
of the partnership. We think the case of the appellants and 
of Ayyanna Gowd with regard to the management of the 
business is true. It seems clear that Ayyanna Gowd alone con- 
ducted this business and that he was in exclusive control of every- 
thing that was done in pursuance of the objects of the partner- 
ship. On that finding Ayyanna Gowd’s notice of suspension 
of payment is one by, which his partners (the appellants) must 
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also stand or fall in the words of their Lordships of the Privy 
Council in Kastur Chand Rai Bahadur v. Dhanpat Singh 
Bahadur, For these reasons we hold that the acts of insolvency 
committed by Ayyanna Gowd must be deemed to be the acts 
of the appellants also and that their adjudication as insolvents 
is correct. This appeal is accordingly dismissed with costs of 
the Official Receiver and the opposing creditors (two sets) to 
be paid out of the estate. 

K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

l PRESENT :—MR. JUSTICE VARADACHARIAR. 
Subramania Aiyar and another .. Petitioners* (Respondents 

2 and 4) 


v. 
Venkatarama Raju and another .. Respondents (Petitioner 
and 1st Respondent). 


Provincial Insolvency Act (V of 1920), Ss. 39 and 43—Composition scheme 
in Insolvency Court—Sureties for debtor—Debt on promissory note in dispute 
—Claim of debt on promissory note specially mentioned in a foot-note payable 
if finally found in favour of creditor—Decree on the promissory note obtained 
by creditor—Execution whether allowable—Sureties’ bond whether could be 
enforced—Safeguards for sureties—Insolvency Courts jurisdiction’ to 
entertain the application. 

Where under a composition scheme in an insolvency matter a debt due 
by the respondent was mentioned in a foot-note that the particular debt was 
to be included in the schedule only when the scheme came before the Court 
for approval because in respect of that.debt there was dispute in Court fora 
declaration that the promissory note evidencing the debt had been discharged 
and so the Court took care to indicate that that item would be payable under, 
the scheme ‘ only if the creditor was finally successful in the suit’, but mean- 
while the creditor in order to escape bar of limitation in respect of that claim 
on the note obtained a decree thereon in a separate suit filed for the purpose 
and thereafter filed applications to recover the decree amount from sureties 
to the extent to which they had rendered themselves liable under the bond 
given in the insolvency composition, 

Held, the civil revision petition pending against the decree and judgment 
in the suit for a declaration of discharge of the promissory note should not 
stand in the way of the claim of the creditor to be paid the amount by the 
sureties, provided they were also safeguarded, that if by any final decree 
in the litigation the creditor’s claim on the note should be found discharged, 
he should be bound to bring back into Court the amount drawn by him under 
the present order. 

(2) The Insolvency Court had jurisdiction to entertain as well as deal 
with the present application for relief against the sureties by enforcing the 
bond. i 

An annulment under S. 39 has been assumed in accordance with the 
authorities in England not to put an end to the jurisdiction of the Insolvency 





1. (1895) 5 M.L.J. 269: L.R. 22 I.A. 162: L.L.R. 23 Cal. 26 (P.C.). 
* C. R. P. No. 1049 of 1934. 24th October, 1935. 
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Court overall the parties and this view has in fact been relied on in support 
of the wider proposition that even an annulment under S. 43 does not wholly 
put an end to the jurisdiction of the Insolvency Court. 


Kamireddi Timmappa v. Devasi Harpal, (1928) 56 M.L.J. 458 and Soma- 
sundaram Chettiar v. Periakaruppan Chettiar, (1929) 58 M.L.J. 658, 
referred to. 


Petition under S. 75 of Act V of 1920 praying the High 
Court to revise the order of the District Court of East 
Tanjore at Negapatam dated the 16th day of April 1934 in 
C. M. A. No. 20 of 1934 (I. A. No. 439 of 1933 in I. P. No. 10 
of 1931 on the file of the Court of the Subordinate Judge of 
Tiruvarur). 

K. Bashyam Aiyangar and R. Viswanathan for Petitioners. 

_T. L. Venkatarama Aiyar for Respondents. 

The Court delivered the following 

JupemEent.—This revision petition arises out of an order 
made by the District Court of East Tanjore in an appeal under 
the Provincial Insolvency Act. The petitioners here stood 
surety under a composition scheme in I. P. No. 10 of 1931 on 
the file of the Sub-Court of Tiruvarur. The debt, due by the 
first respondent in this revision petition is shown as item 
No. 16-a in the composition schedule. The foot-note to that 
schedule indicates that the terms on which that particular debt 
was to be included in that schedule were finally settled only 
when the scheme came before the Court for approval, because 
in respect of that debt there was a litigation pending at the 
time in O. S. No. 256 of 1931 on the file of the District 
Munsiff’s Court of Tiruvarur, for a declaration that the 
promissory note on foot of which that amount was claimed to 
be due had been discharged. The Court therefore took care 
to indicate that this item would be payable under the scheme 
of composition “orily if the creditor is finally successful in 
O. S. No. 256 of 1931”. That suit was dismissed by the Court 
of first instance. An appeal preferred by the debtor was 
returned by the Appellate Court on a requisition that the 
appellant should pay a higher court-fee. That question, I am 
told, is now the subject-matter of a revision petition before 
this Court. 

In the meanwhile, the creditor in order to escape the bar 


- of limitation in respect of this claim on the promissory note 


filed O. S. No. 70 of 1933 on the file of the District Munsiff’s 
Court of Tiruvarur and obtained a decree thereon. It is not 
suggested that any appeal has been filed against that decree. 
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In this state of things, the creditor put in two applica- 
tions, one on the execution side and the other to the Insolvency 
Court, to recover the amount of his decree from the sureties, 
to the extent to which they have rendered themselves liable 
under the surety bond given in the insolvency composition. ‘The 
execution petition was transferred to the Insolvency Court, by 
some procedure which I am not able to understand and the two 
petitions were dealt with together. Both the Courts below 
have made an order calling upon the sureties to make the pay- 
ment in terms of the surety bond. The learned District Judge 
rightly points out various difficulties in the way of ordering 
the execution petition. (See paragraph 4 of his judgment.) 
But as the merits of the contentions were practically the same 
in both the petitions he deals with the matter by a single order. 

Confining myself for the moment to the order on the 
petition filed in the Insolvency Proceedings, I see no reason to 
differ from the view taken by the courts below. On the terms 
of the surety bond, two objections somewhat inconsistent with 
each other were taken before me. It was contended that 
according to the order of the court in the composition schedule, 
the creditor was entitled to payment in respect of this item 
only after the litigation in O. S. No. 256 of 1931 had been 
finally settled in favour of the creditor. It was argued that as 
the Civil Revision Petition relating to the court-fee matter is 
pending, it could not be said that that litigation had been 
finally settled. I am free to confess that this may be literally 
so. But in view of the fact that the decree in O. S. No. 70 of 
- 1933 had been allowed to become final, I see little substance in 
this objection. However, to be on the safer side, I propose to 
safeguard any possible rights that may accrue to the sureties 


in the event of a reversal of the decision in O. S. No. 256 of 


1931, by providing that if by any final decree in that litigation 
the creditor’s right to the amount therein involved should be 
negatived, he shall be bound to bring back into court the 
amount that he may draw under the order in the present 
petition. In view of what is stated to have happened in the 
first court, I leave it to the present petitioners if so advised, to 
apply to the court of first instance to take a bond from the 
creditor in the above terms. 

The other argument was that this note made by the 
Insolvency Court stating that the monies shall be payable only 
after the final termination of the dispute in O. S. No. 256 of 
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1931, amounted to a variation of the contract between the 
creditor and the debtor without the knowledge of the surety 
and accordingly discharged the surety. Ido not find that any 
such contention had been raised in the courts below. I have 
no reason to assume that the variation if really it was a 
variation, was made without the consent of knowledge of the 
sureties. The contract is one between the court and the 
sureties and it becomes complete only when the court accepts 
the surety bond; and, a perusal of the papers leads me to think 
that this note in the Insolvency schedule was made at the time 
when the court accepted the surety bond. In these circum- 
stances, I see no force in the contention about the sureties 
having been discharged by reason of any variation in the 
principal contract. 

It only remains to deal with the objection taken as regards 
the jurisdiction of the Insolvency Court to deal with these 
applications. It has been contended that the Provincial 
Insolvency Act does not contain any provision corresponding 
to Cl. 2 of S. 30 of the Presidency Towns Insolvency Act 
and that it is therefore not open to the Insolvency Court to 
give relief against the sureties by summary orders, and that 
the only course open to the creditor is to take an assignment 
of the bond and sue thereon. Reliance has been placed in this 
connection on some observations at p.,255 of the 1930 Edition 
of Mulla’s Law of Insolvency. 


The absence of a provision corresponding to S. 30 of the 
Presidency Towns Insolvency Act, may have an important 
bearing when a question of contempt of court arises, because ‘ 
courts in the moffusil may not be regarded as courts of record 
and therefore may not have jurisdiction in contempt in the 
absence of specific statutory provision. But so far as the 
power to enforce the terms of the surety bond is concerned, the 
absence of such a provision is by no means conclusive. On the 
principles indicated in the judgment of the Judicial Committee 
in Raj Raghubar Singh v. Jai Indra Bahadur Singh! the Court 
to which such bonds are given must prima facie have power to 
enforce them. In a case like the present, the suggestion of a’ 
remedy by way of assignment of the bond has very little to 
recommend it. The schedule may comprise numerous creditors 
some of whom might have been paid, some of whom might 





1. (1919) 38 M.L.J. 302: L.R. 46 LA. 228: LL.R. 42 All. 158 (P.C.). 
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have been partly paid and others not paid at all. To whom is 


the bond to be assigned? The Insolvency Court can do justice 
much more effectively between the parties if it has power to 
enforce the terms of the bond than ordinary Courts can do in a 
suit filed to enforce the bond if that bond is assigned to a third 
party. Reliance was placed on the decision in Ex parte Mira- 
bita: In re Dalel, but that was a case of a bond given not to 
the Court but to a private trustee and the Court naturally 
held that the only remedy was by way of a suit on the bond. 

I see little force in the objection that by reason of the 
annulment under S. 39, the Insolvency Court becomes wholly 
functus officio and is no longer competent to pass any order 
by way of enforcement of the surety bond. The trend of 
authority in this country is distinctly against that view. -Many 
of the authorities have been reviewed in the judgments of 
this Court in Kamireddi Timmappa v. Devasi Harpal? and 
Somasundaram Chettiar v. Periakaruppan Chettiar3. The matter 
has been placed beyond question by the judgment of the Full 
Bench in Veerayya v. Srinivasa Raos. The doubt hitherto 
was in respect of the effect of an annulment under S. 43. 
An annulment under S. 39 has been assumed in accordance 
with the authorities in England not to put an end to the juris- 
diction of the Insolvency Court over all the parties and this 
‘view has in fact been relied on in support of the wider proposi- 
tion that even an annulment under S. 43 does not wholly put 
an end to the jurisdiction of the Insolvency Court. It is 
sufficient to refer in this connection to the case in Kamireddi 
` Timmappa v. Devasi Harpal? and to the observations in 
Somasundaram Chettiar v. Periakaruppan Chettiar. 


The revision petition therefore fails and is dismissed with 
costs. 


K. C. ——— Petition dismissed. 


1. (1875) 20 Equity 772. 2. (1928) 56 M.L.J. 458. 
3. (1929) 58 M.L.J. 658. 
4. (1935) 69 M.L.J. 364: I.L.R. 58 Mad. 908 (F.B.). 
r 5. (1929) 58 M.L.J. 658 at 664 (bottom) and 671 (top). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice CORNISH. 


Katta Venkatannagari Sreeni- 
_vasayya : .. Appellani* (Plaintiff) 


U. 


Kutagulla Mudda N agappa by 
_ guardian Mr. C.P. Venugopal 


(Pleader) Anantapur and , 

others .. Respondents. 

Promissory note—Execution by two of eight partners—No designation 
of executors as agents on behalf of the entire partnership—No words indicai- 
ing the absence of personal liability—Negotiable Instruments Act (XXVI of 
1881), S. 28-—Parinership not bound by the hability—Suit against insolvents 
without leave of Insolvency Court not maintainable—Provincial Insolvency 
Act (V of 1920), S. 28 (2). 

Where the plaintiff sued eight persons ona promissory note executed by 
two of them only on the ground they formed a partnership on which the note 
debt was binding and owing to the fact that the two who executed it acted as 
agents for the others, but the note contained the words “pronote executed 
by P, the paldar (which means partner) of K (who is first defendant) and 
C” and was signed by P and C without any further designation, 

Held, that applying the principle of Firm of Sadasuk Janki Das v. Kishan 
Pershad? to the case, the description of one of the two executants of the note 
as partner of the first defendant would be quite inadequate asa disclosure 
that the note was executed on behalf of the partnership of which the exe- 


cutant of the note was a member. 
Held, further, that even assuming the two partners who had executed the 


note were agents of ihe other partners, they had failedto sign it in such. 
manner as to indicate that they were not to be personally liable on the note. 
Moreover, inasmuch as they had been adjudicated insolvents no suit would 
be maintainable against them without leave of the Insolvency Court. 
Appeal against the decree of the District Court of Ananta- 


pur in Appeal Suit No. 120 of 1930 preferred. against the 
decree of the Court of the District Munsiff of Penukonda in 
Original Suit No. 828 of 1927. 

Kasturi Seshagiri Rao for Appellant. 

V. S. Narasimhachar for Respondents. 

The Court delivered the following 

~ Jupcment.—The appellant before me sued the defendants, 

eight in number; as members of a partnership upon a promis- 
sory note, which he alleged represented a partnership liability. 

The first Court dismissed the suit upon the ground that 
defendants 1-5 were not shown to have been members of the 
partnership on the date of the note and, apparently, against 





* S. A. No. 541 of 1932. : 21st August, 1936, 
1. (1918) 36 M.L.J. 429: L.R. 46 I.A. 33: I.L.R. 46 Cal. 663 (P,C.). 
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defendants 6-8 on the ground that they having been adjudged 
insolvents the plaintiff’s appropriate remedy against them was in 
the Insolvency Court. The plaintiff appealed. His appeal 
was dismissed upon the ground that by reason of the insolvency 
of defendants 6-8 a suit against them was barred by S. 28, 
Provincial Insolvency Act, and was likewise barred against the 
other defendants though they had not been ad judicated. The 
lower appellate Court seems to have taken the view that 
though the suit might have been maintainable against defen- 
dants 1-5 alone, the plaintiff having joined the insolvent 
defendants as parties S. 28 stood in the way. 

Ido not propose to consider the Teasoning of the lower 
appellate Court, because it seems to me that there is another 
and a more certain method of disposing of this appeal. 

The suit note purports to have been made by the 6th and 
7th defendants alone. The body of thé note states it to be a 
“pronote executed by Pedda Mallappa, the paldar (which 
means partner) of Kanyapa (who is first defendant) and 
Chinna Mallappa”, and it is signed by Pedda Mallappa and 
Chinna Mallappa without any further designation. 

No doubt as partners these two persons would be agents 
of the other partners in matters within the scope of their 
authority as partners. And, provided they were acting within 
that authority they would be able to execute promissory notes 
on behalf of the partners which would be binding on the 
partnership. But S. 28, Negotiable Instruments Act, only 
relieves an agent who signs his name to a promissory note 
from personal liability, if he indicates thereon that he does not 
intend by signing that note to thereby incur personal liability. 

Their Lordships of the Privy Council in Firm of Sadasuk 
Janki Das v. Kishan Pershad! have stated: l 


“It is of the utmost importance that the name of a person or firm to be 
charged upon a negotiable document should be clearly stated on tl e face or 
-on the back of the document, so that the responsibility is made plain and can 
be instantly recognised as the document passes from hand to hand”. 

and again, 

“Tt is not sufficient that the principal’s name should be in some way disclos- 
ed, it must be disclosed in such a way that on any fair interpretation of the 
instrument his name is the real name of the person liable upon the bill”. 

Applying this principle to the present note I am clearly of 


opinion that the description of the sixth defendant as a partner 


1. (1918) 36 M.L.J. 429: L.R. 46 L.A. 33: I L.R. 46 Cal. 663 (P.C.). 
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of first defendant would be quite inadequate as a disclosure 
that this note was executed on behalf of the partnership of 
which the sixth defendant was a member. I think that he has 
not only failed to sign it as anagent, but assuming thathe and 
the seventh defendant were agents of the other partners that 
they have failed to.sign it in such manner as to indicate that 
they were not to be personally liable on the note. It follows 
that they alone were liable on the suit note. Inasmuch as they 
had been adjudicated insolvents, no suit was maintainable 
against them without the leave of the Insolvency Court, and as 
no such leave was obtained the plaintiffs suit was liable to be 
dismissed. The appeal fails and is dismissed with costs against 
respondents 4 and 8. 
K.C. paee Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort 
William in Bengal. | 


PRESENT :—-LORD BLANESBURGH, Lorp THANKERTON AND 
Sir SHADI LAL. 


Ganesh Chunder Dhur .. Appellant* 
v. 
Lal Behary Dhur and others .. Respondents. 


Will—Construction—Intention of testator not to create an estate o f inherit- 
ance as defined by the ordinary law—A pbointment of shebait—Disposition in 
favour of persons who were to take respectively on the death, retirement or 
refusal to act of shebaits appointed under the will—Validity of—Rule in 
Tagore case—Applicability of, to succession to shebaitship. 

_A Hindu testator governed by the Dayabhaga Law executed a will under 
which he appointed two of his sons Kand R as executors and after providing 
for certain legacies, etc., gave the residue of -his estate to his executors upon 
trust.to pay the balance of the income of his estate to the shebaits for the 
time being of his family idols. As for the shebaitship itself he appointed 
his two sons K and R as shebaits for their life and further provided that 
“upon the death, retirement or refusal to act of any of them or of any of the 
future shebaits the then male lineal descendant of K or R shall actas a 
shebait in place of the deceased or retiring shebait or shebaits refusing to act 
as such—it being my intention that the eldést for the time being inthe male 
line of my said sons K and R shall always remain as joint shebaits and-in the 
event of the death or refusal to act of any shebait the then male member of 
the branch to which the shebait dying or refusing to act belonged shall act in 
his place and stead”, The testator died leaving behind him his three sons K, 
RandG. Then K died leaving his son N and afterwards R also died leaving 








* P.C. A. No. 51 of 1935, l 29th July, 1936. 
- Bengal Appeal No. 18.0f 1934. 
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four sons behind. The question having arisen as to who were entitled to act 
as shebaits on the death of R and K, 

Held, that the succession to the office of shebait and the income of the 
estate must be according to the ordinary Hindu law of succession, the pro- 
visions of cl. (2) of the will in so far asit relates to appointment of shebaits 
after the life of Kand R being invalid as an attempt to lay down a line of 
succession whichis not permissible under the Hindu law as held in the 
Tagore case and as applied to the case of a hereditary office and endowment 
as well as to other immovable property in Gnanasambanda Pandara Sannadhi’s 
case. Further it is not possible to find, as a matter of construction, a separable 
independent gift for life in favour of such persons as happened to answer the 
description of eldest male lineal descendant at the date of death of K or R, 
as the testator combines the whole series of changes in the succession in one 
sentence. Also as the intention on the part of the testator not to create an 
estate of inheritance’as defined by the ordinary law was clear from the will, 
the’ Court cannot give effect to the scheme of succession in so far as the 
person entitled to take under the scheme was in fact also the Person who 
would take under the Hindu law of succession. 

Decree of the High Court (Costello and Lort-Williams, JJ.) Lal Behary 
Dhurv. The Adminisirator-General of Bengal, (1934) 39 C.W.N. 46, set 
aside. 


Appeal against the judgment and decree of High Court of 


Judicature at Fort William in Bengal dated 20th July, 1934, 


reported in 39 C.W.N. 46. 

June 13 and 14. L.. De Griyiher: K.C. and L. P. E. 
Pugh for: Appellant. —Both Courts being agreed that the line of 
succession provided for in cl. 11 of the will and intended by the 
testator was invalid,.it was incorrect to use the provisions of such 
clause for any other purpose. The words “the next eldest male 
lineal descendant ” refer to uncertain and changing persons and 
could not connote a direct gift to or appointment of any particular 
person as a persona designata, The whole legal effect of the 
clause was exhausted with the appointment of Kartick Chandra 
Dhur and Ram Chandra Dhur as shebaits and the rest of the clause 
was an attempt to graft on that appointment an invalid rule as to 
the succession to it. (Sreemuity Kristoromoney Dossee v. Maha- 
rajah Norendro Krishna Bahaduri, Madhavrao Ganpatrao v. 
Balabhai Raghunath Agaskar2, Gnanasambanda Pandara Sannadhi 
v. Velu Pandaram8 and Manohar v. Bhupendranath4.) 

L. P. E..Pugh followed for the appellant, and submitted that 
you cannot dispose of by will what you cannot dispose of by gift; 
and cl. 11 cannot operate unless it- disposes’ of an absolute gift, 
which it does not. (Bat Motivahoo v. Bai Mamoobais.) 


1. (1888) L.R. 16 I.A. 29: LL.R. 16 Cal. 383 (P.C.). 
2. (1927) 54 M.L.J..245: L.R. 55 I.A. 74: LL.R. 52 Bom. 176 (P.C.). 
3. (1899). 10 M.L.J. 29: L.R. 27 LA. 69 at 78: I.L.R. 23 Mad. 271 (P.C.). 
4. (1932) I.L.R. 60 Cal.'452: 37 C.W.N. 29 (F.B.). 
5. (1897) L.R. 24 LA. 93: LL.R. 21 Bom. 709 (P.C.). 
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June 14. 4. M. Dunne, K.C. and S. P. Khambatta for 
Respondents.—The question is one of construction of the will. By 
cl, 11 there is a separable gift in favour of the persons who were 
to take respectively on the death, retirement or refusal to act of 
Kartick and Ram. Cl. 11 can be construed, as it has been constru- 
ed, as providing (inter alia) for independent gift for life to the 
respondents, as being the eldest male lineal descendants of Ram 
and Kartick. The words “eldest male lineal descendants” are not» 
in the circumstances of the case, words of limitation, but words of 
description applicable to the respondents. 

S. P. Khambatia followed and submitted . that, even if 
no separable and independent gift to those who would take 
on the death, retirement or refusal to act of Kartick and Ram 
respectively, it was still the duty of the Court to give effect to the 
scheme of succession in so far as the person entitled to take under 
the scheme was in fact also the person who would take under the 


Hindu law of succession, this being true in the case of Lal 
Behary and Netye. 


29th July, 1936. Their Lordships’ judgment was 
delivered by 

Lorp THANKERTON.—This appeal raises a question as to 
the validity of the provisions for the shebaitship of certain 
Hindu idols made by the will of Luckey Narain Dhur, who 
was a Hindu governed by the Dayabhag School of Hindu Law, 
and who died on the 26th March, 1927. The following genea- 
logical table will show the relationship of the parties :— 


Luckey Narain Dhur—Kadammoni Dasi 





| ‘| | 
Kartick Ganesh (appellant) Ram 





Netye Madan 
| | | | 
Lal Behary Bon Behary Rash Behary Banku Behary 


The testator was survived by his widow and by his three 
sons. 


The material clauses of the will, which was made and 
published on the 18th November, 1923, and under which his 
sons Kartick and Ram were appointed executors, are as 
follows :— 


9. Subject to the payments aforesaid I give the rest and residue of my 
estate unto my executors and trustees upon trust to pay the balance of the 
income of my said estate to the Shebaits for the time being of the Thacoors 
Netai Gour and etc., established by me and located at my family dwelling 
house No. 23, Sankaritola Lane to be applied by the said Shebaits: for the 
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time being for the expenses of daily Sheba and periodical festivals 
and ceremonies of the said Thacoors as are usually observed and 
performed in Hindu families of my caste and I direct that after the death of 
all the legatees under this my Will my executors and trustees shall make 
over the whole of the corpus and undrawn income of my said estate unto the 
Shebaits or Shebait for the time being of my said Thacoors upon the trusts 
as aforesaid. 

10. It is my Willand I direct that the said house and premises No. 23, 
Sankaritola Lane shall always remain for the location and use of the said 
Thacoors and my Executors and Trustees or the Shebaits shall have no power 
or authority to sell, mortgage or dispose of or deal with the said premises in 
any manner whatever and if at any time the said house and premises is 
acquired for any public purposes under any enactment for the time being in 
force then (sic) I direct that my executors and trustees shall with the money 
received for such acquisition purchase or build a suitable house in Calcutta 
or its suburbs for the location and use of the said Thacoors. The Shebaits 
for the time being of the said Thacoor shall be entitled to live with their 
family in the said house and premises No. 23, Sankaritola Lane, or in any 
other house or premises where the said Thacoors may for the time being be 
located and my executors and trustees shall also allow my daughter 
Srimati Sowdamini Dassi to reside injthe said premises No. 23, Sankaritola 
Lane, during her life. : 

11, Iapppoint my sons Kartick Chunder Dhur and Ram Chunder Dhur 
to be the Shebaits of the said Thacoors and I direct that upon the death, 
retirement or refusal to act of any of them or any of the future Shebaits the 
then next eldest male lineal descendant of Kartick Chunder Dhur or Ram 
Chunder Dhur shall act as a Shebait in place of the deceased or retiring 
Shebait or Shebaits refusing to act as such—it being my intention that the 
eldest for the time being in the male line of my said sons Kartick Chunder 
Dhur and Ram Chunder Dhur shall always remain as joint Shebaits and in the 
event of the death or refusal to act of any Shebait the then next male member 
of the branch to which the Shebait dying or refusing belonged shall act as a 
Shebait in his place and stead. ` 


The testator’s son Kartick died on the 24th May, 1927, 
leaving his son Netye, and the testator’s son Ram died on the 
17th October, 1928, leaving four sonsas shown in the pedigree. 


On the 25th April, 1929, letters of administration de bonis 
non were granted to the Administrator-General of Bengal, 
whereupon disputes arose as to which descendants of the 
testator were entitled to act as shebaits and to receive payment 
of the income of the estate, and the present suit was by 
originating summons taken out by the Administrator-General 
on the Ist August, 1933, for determination of the following 
questions :— 


1. Ona true construction of the Will of Luckey Narain Dhuris the ap- 
pointment of Shebaits after the death of Ram Chandra Dhur and Kartick 
Chandra Dhur (since (deceased) and the line of succession to Shebaitship 
created by clause 11 of the said Will valid? 


2. If not, who are the persons at present entitled to act as Shebaits to 
the deities mentioned in the said Will in the events which have happened? 
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3. Inthe events which have happened, to whom is the income of the 
residuary estate to be made over? 


It is agreed that there was a valid gift for life to the 
testator’s sons Kartick and Ram respectively, but it is main- 
tained by the appellant that the rest of the clause is invalid in 
respect that it attempts to lay down a line of succession which 
is not permissible under the Hindu law, and that the persons. 
entitled to act as shebaits are the heirs of the testator, including 
the appellant. 

The respondents maintain that Lalbehary and Netye,. 
who were in life at the testator’s death, and were respectively. 
the next eldest male lineal descendants of Ram and Kartick 
respectively on their deaths, were entitled to act as shebaits. 
and to the income of the estate, by virtue of a gift for life to- 
them, which was independent of the line of succession otherwise 
invalidly sought to be laid down by the testator. 

Panckridge, J., who tried the case, upheld the contention 
of the present appellant, by a judgment dated the 10th January» 
1934. On appeal, this judgment was reversed by Lort-Williams 
and Costello, JJ.,* who held that clause 11 can be constr ued 
«as an intention to make an independent gift of the office for 


life to such person as happened to answer the description of 


‘eldest male lineal descendant’ at the date of the death, retire- 
ment or refusal to act of Kartick or Ram”. 

Their Lordships apprehend that the law applicable to the 
present case is well settled, and that the question is one ‘of 
construction of the will. 

The well-known Tagore case! laid down two separate 
principles:— (a) that a person capable of taking under a will. 
must be such a person as could take a gift inter vivos, and 
therefore must either in fact or in contemplation of law be in 
existence at the death of the testator, and (b) that all estates. 
of inheritance created by gift or will, so far as they are 
inconsistent with the general law of inheritance are void as 
such, and that by Hindu law no person can succeed thereunder 
as heir to the estates described in the terms which in English 
law would designate estates tail. As Lalbehary and Netye 
were in being at the testator’s death, the first of these principles 
presents no difficulty. 





* Reported in 39 C.W.N. 46. 
1. (1872) L.R. I.A. Supp. 47. 
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In Gnanasambanda Pandara Sannadhi v. Velu Pandaram: 
it was held by this Board that the second ruling in the Tagore 
case above referred to is applicable to a hereditary office and 
` endowment as well as to other immovable property. This 
decision was followed in Monohar Mukherji v. Bhupendranath 
Mukherji?. l 


On the question of construction, S. 87 of the Indian 
Succession Act, 1925, provides: “ The intention of the testator 
shall not be set aside because it cannot take effect to the full 
‘extent, but effect is to be given to it as far as possible.”- This 


reproduces, almost verbatim, S. 74 of the Indian Succession 


Act of 1865. 


Their Lordships do not find it possible, as matter of con- 
struction of the clause here in question, to find a separable gift 
in favour of the persons who were to take respectively on the 
death, retirement or refusal to act of Kartick and Ram. ‘The 
testator combines the whole series of changes in the succession 
in one sentence, “upon the death, retirement or refusal to act 
of any of them (Kartick or Ram) or any of the future 
shebaits”, and additional force is given to this observation by 
the terms of the declaration of the testator’s intention in the 
later part of the clause, which also covers the whole series of 
changes in the succession. 


As is not unusual in such questions of construction, other 
cases are of little assistance, but the decision of this Board in 
Madhavrao Ganpatrao v. Balabhat Raghunath Agaskar3, may 
be cited by way of contrast. In that case a Hindu conveyed 
property to trustees upon trust to pay the income to the settlor 
during his life and after his death, as to one-fourth share, to 
the settlor’s married daughter Krishnabai “for her sole and 
separate use and after her death in trust for the male heirs of 
the said Krishnabai share and share alike.” The High Court 
held, on the death of Krishnabai, leaving six sons all of whom 
were alive at the date of the deed, that the intention was to 
create an estate descendible to male heirs only, and that the 
provision was invalid as an attempt to create an estate unknown 
to Hindu law. That decision was reversed by His Majesty in 





1. (1899) 10 M.L.J. 29: L.R. 27 L.A. 69: LL.R. 23 Mad. 271 (P.C.). 
2. (1932) I.L.R. 60 Cal. 452: 37 C.W.N. 29. 

3. (1927) 54 M.L.J. 245: L.R. 55 I.A. 74: LL.R. 52 Bom. 176 (P.C.). 
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Council, and, in delivering the judgment of the Board, Lord 
Buckmaster said :— 


“Their Lordships are of anon that the true interpretation is that the 
persons who answer the description of male heirs at the date of Krishnabai’s 
death were the persons in whose favour an independent gift was made, but 
that by operation of the Hindu law there would be excluded from that class 
people who were not living when the deed was executed. There is nothing 
whatever in the words of the grant to show that the estate so conferred was 
anything but an absolute estate upon such persons. For there is nothing to 
suggest, on the one hand, that such estate was limited to their life or, on the 
other, that any line of descent was marked out after their death. It is true 
that the gift is in the form of a gift of income, but it is a gift unlimited in 


point of time, and if there be no restriction in the gift and no limitations 


beyond the actual beneficiaries at Krishnabai’s death such a gift carries the 
whole estate.” 


In the present case the very elements are to be found, the 
absence of which were founded on in the above case as 
justifying the reversal of the decision of the High Court. 


It was further argued for the respondents that, even if no 
separable and independent gift to those who would take on the 
death, retirement or refusal to act of Kartick and Ram res- 
pectively, it was still the duty of the Court to give effect to the 
scheme of succession in so far as the person entitled to take 
under the scheme was in fact also the person who would take 
under the Hindu law of succession, this being true in the case 
of Lalbehary and Netye. But this contention is the same as a 
contention which was rejected by the Board in the Tagore case, 
in the following passage, at page 76 :— 


“ Accordingly it has been argued in support of the will, that as it shows an 
intention to give an estate of inheritance of some sort, all the machinery by 
which the estate was to be governed and dealt with after it was created 
ought to be rejected, and such an estate of inheritance as the law would 
uphold and sanction ought to be read out of the will and conferred either 
upon Juttendromohun Tagore whose family was intended, so long as it 
produced males descended of males, to represent the estate described by the 
testator, by treating his life estate as converted or expanded into an estate of 
inheritance, according to Hindu law, or at least upon his son to be begotten or 
adopted, as the first tenant in tail male, whereby the persons designated as 
heirs could take, though not in the fashion of the testator, at least somehow 
and to some extent. In order however to arrive at this conclusion, we must 
find a general and prevailing intention of the testator, expressed by the words 
of his will, which will be advanced by this process; and weare not at liberty 
to invent for him a will which will have the effect of creating an estate at 
variance not merely in details but in substance and effect with what he ñas 
said . . . . There is no trace to be found in the will of an intention to 
create any other sort of estate ; and the will, as clearly as language can speak 
without express words, declares that it was not the intention of the testator 
that any person to take thereunder should have the estate of inheritance 
defined by the ordinary law. If the testator had used language to describe, 
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however imperfectly or obscurely, such an estate as within his intention, 
effect ought to be given to that intention, when once arrivedatby a fair and 
liberal interpretation of his language. ‘fo create such an estate by judicial 
construction of this will would be something worse than guesswork as to 
what the testator might have said if he could be asked his meaning; for it 
would be to contradict in every article what he has intelligibly expressed.” 


The intention of the testator in the present case not to 
create an estate of inheritance as defined by the ordinary law 
is at least as clear as in the Tagore case. 2 


Their Lordships are accordingly of opinion that the decision 
of the Trial Judge was right, and that, on the deaths of Kartick 
and Ram respectively, the succession to the office of shebait 
and the income of the estate must be according to the ordinary 
Hindu law of succession, the provisions of cl. 11 of the will, 
in so far as it relates to the holding of the office of shebait 
after the respective deaths of Kartick and Ram, constituting 
an invalid attempt to lay down a line of succession which is 
not permissible under the Hindu law. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, that the decree of the High 
Court in its appellate jurisdiction dated the 20th July, 1934, 
should be set aside except as to the costs in that appeal, and 
that the decree of the High Court in its original jurisdiction 
dated the 10th January, 1934, so far as set aside by the above- 
mentioned decree, should be restored. The costs as between 
solicitor and client of all parties to this appeal, including the 
Administrator-General, to be paid out of the estate. 

Solicitors for Appellant: W. W. Box & Co. 

Solicitors for Respondents Nos. 1-5: Harold Shephard. 

S. V. V. Appeal allowed. 

S. P. K. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—MR. Justice Burn AND MR. JUSTICE 
LakKsHMANA Rao. 

Delli Venkatarama Dass Pantulu .. Appellani* (Plaintiff) 
v. 
Nippani Venkataramanayya Pantulu 
and others l . . Respondents (Defendants). 


Execution—Agreement to pay interest on decree amouni—Decree silent as 
to interest—Agreement denied—Executing Court, if to hold enquiry regarding 
agreentent—Estoppel. 








* C. M. A. No. 481 of 1934. 18th September, 1936, 
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Where an alleged agreement with the decree-holder for payment of , 
interest. in execution on the decree amount is denied by the judgment-debtor 
and the decree itself is silent as to subsequent interest, the Court executing 
the decree cannot be compelled to hold an enquiry into the alleged agreement 
as in effect it is to ask the Court in execution to modify the decree. There 
can be no question of estoppel when the agreement itself is denied. 

Subramania Pillai v. Corera, (1924) 48 M.L.J. 121, distinguished. 

Appeal against the order of the District Court of Ganjam 
dateds4th April, 1934 and passed in E. P. No. 97 of 1933 in 


O. S. No. 31 of 1925. 

B. V. Ramanarasu for Appellant. 

C. Rama Rao for Respondents. 

The Court delivered the following 

Jupcment.—In our opinion the. decision of the learned 
District Judge is correct. We cannot agree with Mr. B. V. 
Ramanarasu that the question in dispute was res judicata. The 


learned Advocate admits that there was no express adjudica- 


tion, and in the face of-the learned District Judge’s order 
dated 21st April, 1931, it is impossible to hold that the doctrine 
of constructive res judicata can be applied. 

Mr. B. V. Ramanarasu’s next contention is that- the 
judgment-debtors are estopped by their own conduct in entering 
into an-agreement with him for payment of interest, from 
denying their liability to interest. He relies on Subramania 
Pillai v. Corera! -and the Privy Council cases cited therein. 
But in all those cases there was a security bond in favour of 
the Court, an order of the Court accepting or sanctioning the 
arrangement made between parties out of Court, or at the 
least there was no denial, and no possibility of denial of the 
fact-of.the agreement. Here the agreement itself is denied 
by the judgment-debtors and nobody can suggest that they 
are estopped from denying it. Till the agreement is established, 
the question of estopping the judgment-debtors from denying 
the liability for iriterest and the decree-holder’s right to recover 
interest in execution cannot arise. 

The real point is whether an executing Court, on an appli- 
cation made for execution of a decree in which no interest is 
provided, can be compelled to hold an enquiry into an alleged 
agreement to pay interest in execution, when the judgment- 
debtors ‘deny the agreement. There is no authority for such a 
proposition. This is in effect asking the Court in execution to 





1. (1924) 48 M.L,J. 121. 
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modify the decree. In our opinion the Court executing the 
decree has no power to modify it in the manner suggested, and 
cannot be compelled to enter upon such an enquiry. It is 
expressly recognised in Sadasiva Pillai v. Ramalinga Pillai by 
their Lordships of the Privy Council that: 


“ All the High Courts of India have accepted as settled law these pro- 
positions first, that where the decree is silent as to interest or mesne profits 
the Court executing the decree cannot under the clause in question assess or 
give execution for such interest or mesne profits”. 


In that case, the judgment-debtor’s obligation to account 
for subsequent mesne profits arose out of proceedings in the 
same suit subsequent to the decree (p. 233). 

This appeal is dismissed with costs. 

S. V. V. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE VARADACHARIAR. 
Rajah Saheb Meharban-I-Dostan 
Sri Rajah Row Venkata 
Kumara Mahipathi Surya Rao 
Bahadur Garu, Sardar Rajah- 
mundry Sarcar and Maharaja 


of Pithapuram .. Appellant* (Plaintiff) 
v. 
The Chairman, Municipal Council, 
Cocanada ... Respondent (Defendant). 


Highways—Puntha situated in Zamindari—Right of Zamindar to trees of 
Spontaneous growth—Non-enjoyment of right to trees—Right whether lost by 
mere user of road by public—Proof of adverse enjoyment necessary— 
Limitation Act (IX of 1908), Art. 142—Madras Local Boards Act (XIV of 
1920), Ss. 112 and 163-A. 


A public right of way over land stands on the same footing as a public 
right of navigation over a river, and the soil of the highway is presumed to 
belong to the proprietor of the adjacent land. In the case of a puntha within 
a Zamindari, whether the puntha was in existence prior to the Permanent 
Settlement or came into existence after the Permanent Settlement, the 
Zamindar as owner of the adjoining land will also be the owner of the soil of 
the puntha and of trees spontaneously growing upon it subject to the right of 
the public to use it as a highway. It does not make any difference in this 
respect that the pathway has come to be vested in a local authority under 
the Madras Local Boards Act. 

Where the public of the neighbourhood is merely allowed to use certain 
land as a pathway the only inference which may legitimately be drawn from 
such user is that the dedication was of just what was required for a public 
pathway. 





1. (1875) L.R. 2 I.A. 219 (P.C.). 
* S. A. No. 337 of 1931. 17th April, 1936. 
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Maharaja of Chairman of the Naihati Municipality v. Kishori Lal, (1886) I.L.R. 13 Cal. 
Pithapuram 171; Sundaram Aiyar v. The Municipal Council of Madura, (1901) 12 M.L.J- 
v. 37: I.L.R.25 Mad. 635; Narayanaswami Naidu v. S ecretary of State, (1912) 24 
ae. M.L.J. 36; Chairman, Howrah Municipality v, Khetra Krishna Mitter, (1906) 
Municipal LL-.R. 33 Cal. 1290; Venkatarama Sivan v. Secretary of State, (1918) 36 
Council, M.L.J. 203; Rajah of Pithapuram v. Secretary of State, (1924) 47 M.L.J. 784 
Cocanada. and Secretary of State v. Subbarayudu, (1931) 62 M.L.J. 213: L.R. 591A. 56: 
LL.R. 55 Mad. 268 (P.C.), referred: to. 


Where a Zamindar claims the right to trees on a puntha, which is used as 
a public pathway but which is within his Zamindari, the user of the puntha 
by the public as a way cannot be any interference with his right to the trees. 
If as owner of the soil he is in law entitled to the trees, his mere non- 
enjoyment will not amount to ‘dispossession’ or ‘discontinuance of possession’ 
for purposes of limitation. In~such a case it is for those who plead the 
extinction of the Zamindar’s right by lapse of time to show that some body 
else has been enjoying the trees for the statutory period. i 


Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in A. S. No. 107 of 1927 preferred against 
the decree of the Court of the District Munsif of Cocanada in 
O. S. No. 108 of 1926. 

The Advocate-General (Sir A. Krishnaswami Aiyar) for 
Appellant. 


K. Srinivasa Rao for Respondent. 
The Court delivered the following 


JupementT.—This is an appeal by the plaintiff in which 
though the pecuniary interests directly involved are small, 
some interesting questions arise for decision. There is a puntha 
or public pathway (marked S. No. 260) in Surya Rowpetta, a 
part of the plaintiff's Zamindari. The defendant is the 
Municipal Council of Cocanada, in whom this puntha is now 
vested. Up to 1919 it would appear to have vested in the Taluk 
Board of Cocanada by whom it was transferred to the defen- 
dant municipality, in 1919 or 1920. The point for decision 
is, what are the rights of the plaintiff and the defendant in 
respect of the palmyra trees growing on this bit of land. 
Neither the plaint nor the written statement suggests that these 
trees were planted by the plaintiff or the defendant or the 
Taluk Board. P. W. 3 says: “I do not know who planted 
them”. Presumably they were spontaneous growths and I deal 
with the matter on this assumption. 


One contention on behalf of the plaintiff and one on behalf 
of the defendant may easily be put aside. The plaintiff claimed 
that the written statement admitted his original title to the 
land. I agree with the Courts below that this is not a reasonable 
construction of the allegation in the written statement. On 
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behalf of the defendant, undue stress has been laid on the 
description of the land as ‘ poramboke’ in the Record-of-Rights 
and the Settlement Register. Being a public pathway it was 
-rightly classed as ‘poramboke’ ; but this description or classifica- 
tion throws little light on the question of title and much less 
on the right to the trees. 

The written statement alleged that this piece of land had 
been acquired by the Government long ago for public purposes 
and the Taluk Board had been exercising ownership therein. 
No attempt has been made to prove any such acquisition. The 
case must therefore be dealt with on the footing that the Taluk 
Board and the defendant Council have only such rights as vest 
in them under the Statute, by reason of the land being used as 
a public way. 

The two issues framed in the case are by no means 
calculated to bring out the real points in controversy. The 
first issue was, whether the plaintiff has subsisting title to the 
suit land. This language suggests that the question was 
raised in terms of Art. 142 of the Limitation Act. But as the 
question of limitation is'raised by the second issue, the first 
issue must be taken to relate to the loss of the plaintiff’s rights, 
if any, by some other means. But the judgments of both the 
Courts have mainly discussed the question, whether the plaintiff 
at any time had a right to the land or the trees. 

The second issue was whether the plaintiff had been in 
possession for twelve years before suit. The word ‘for’ 
must apparently be a mistake for “ within” and that is how 
both the lower Courts have discussed it. The suit is not one 
for possession on the footing of dispossession but one for 
declaration and damages. In such a case it is difficult to see 
the justification for an issue in terms of Art. 142. Assuming, 
as a limitation issue ex hypothesi must, that the plaintiff had 
title at some anterior time, it would be for the defendant to 
establish its extinction, except when ‘the suit falls under 
Art. 142. Further, I do not think that in view of the pleadings, 
it was open to the Courts below to find that the plaintiff has 
not had enjoyment of the trees in question, within twelve years 
of the suit. The allegations in the written statement refer to 
the ‘enjoyment of the land and issue I specifically refers to the 
land and when issue 2 follows, without specific reference to the 
trees as distinguished from the land, it is not clear whether 
the enjoyment of the trees by the plaintiff within twelve years 
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was meant to be put in issue. The plaint specifically alleges in 
para. 4 that for fasli 1331 the trees were leased er the plaintiff 
to Veerasami and then it proceeds: 

“The plaintiff understands that the defendant has been leasing out the 
trees for the subsequent faslis contrary to plaintiff’s right”. 

In paragraph 8, it is stated that the cause of action arose 
on 10th July, 1922,-when the leaves were first cut by a lessee 
of the Municipality. In answer to these definite allegations, 
there is not a word in the written statement suggesting that 
the defendant Municipality or the Taluk Board before it, ever 
leased or otherwise enjoyed the trees prior to fasli 1331. The 
District Munsif refers to an admission by P. W. 2 that the 
lessee Veerasami could not enjoy the trees as defendant 
obstructed. But that would not amount to ‘ dispossession ’ and 
much less to any proof that the municipality has been leasing 
these trees prior to the date admitted in the plaint. 


The discussion of this question of limitation in paras. 4 
and 5 of the appellate judgment is not very illuminating. I 
am not concerned to decide whether the plaintiff's allegations of 
enjoyment of these trees prior to 1918 is true or not. But the 
learned Subordinate Judge has not stated clearly what his 
opinion is as to the events that are said to have happened in 
1918. His remark in para. 6 that because plaintiff asserted in 
the plaint a specific kind of user for a long period of time, it 
was not open to him to rely upon the principle that possession 
must in such cases be held to follow the title, is too broadly 
stated. (See. Ramanathan Chettiar v. Lakshmanan Chettiar1.) 
It must be remembered in this case that the land is admittedly 
used asa public pathway and there is accordingly no possibility 
of its being used by the plaintiff as ordinary private land. The 
plaintiff claims only such interest in the land as a private 
owner could have in land which is subject to a public right of 
way; and the user of it by the public as a way cannot be any 
interference with his rights. If as owner of the soil, he -is in 
law entitled to the trees, the least that should be shown by 
those who plead the extinction of his right thereto, by lapse of 
time, is that somebody else has been enjoying them for the 
statutory period. His mere non-enjoyment will not in a case 
of this kind amount to ‘dispossession’ or ‘discontinuance’ of 
possession. The subsoil rights themselves require another kind 





1. (1930) 61 M.L.J. 224: LL.R. 54 Mad. 622, 
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of interference, before any question of limitation can arise in 
respect thereof. 


The question of the nature and extent of the plaintiff’s 
right as zamindar in land within his zamindari, when there is 
admittedly a public pathway over such land, may first be 
considered, without reference to the statutory provisions 
vesting such roads and pathways in the Local Boards or 
Municipalities. In the absence of definite evidence as to the 
time when the site came to be used as a puntha, the question 
has to be dealt with on alternative hypotheses. If it became a 
puntha only after the permanent settlement, it is difficult to 
see why the plaintiff should not be held entitled to the lands 
subject to the rights of the public. It is little to the point to 
say that this- would depend upon the terms of dedication. 
Nobody has suggested an express dedication and it will be 
strange indeed if there should have been one for a village 
pathway. As observed by Mukerjee, J., in Chairman of the 
Howrah Municipality v. Khetra Krishna Mitter! what is 
likely to have happened is that the public of the neighbourhood 
was merely allowed to use the land as a pathway and the only 
inference which may legitimately be drawn from such user is 
that the dedication was of just what was required for a public 
pathway. 


Assuming however that the land was used as a public 
pathway even prior to the permanent settlement—and this is the 
assumption most favourable to the defendant—the question is 
whether the Courts below are right in their conclusion that the 
plaintiff has no title to maintain this suit. In dealing with this 
question, they have failed to take note of the distinction 
between the pathway as such and the ownership of the land. 
They have also lost sight of the basis on which the ownership 
of the soil under a highway rests. 


The decisions referred to in the judgment under appeal, 
namely, Narayanaswami Naidu v. Secretary of State for India?, 
Venkatarama Sivan v. The Secretary of State for India’ and 
Rajah of Pithapuram v. Secretary of State for Indiat relate 
to the claim of a zamindar or inamdar to ownership of what is 
actually used by the public, not of the soil subject to the rights 








1. (1906) LL.R. 33 Cal. 1290 at 1297, 1298. 2, (1912) 24 MLL.J. 36. 
3. (1918) 36 M.L.J. 203. 4, (1924) 47 M.L.J. 784, 


95 


Maharaja of 
Pithapuram 
U. 

The 
Chairman, 
Municipal 

Council, 
Cocanada. 


Maharaja of 
Pithapuram 
U> 
The 
Chairman; 
Municipal 
Council, 
Cocanada. 


754 THE MADRAS LAW JOURNAL RiPoRTS. [vot. 


of the:.public. For instance in Rajah of Pithapuram v. Secre- 
tary of State for Indial the plaintiff claimed that the puntha 
land had become his private property in the sense that he could 
get it cultivated, that is, in negation of the right of the public 
to use it as a way. The observation that the Government is 
the custodian of the rights of the public and that therefore 
cannot be presumed.to have parted with them at the permanent 
settlement must be understood in relation to the rights of the 
public, who have nothing to do with the soil. Similarly in 
Venkatarama Sivan v. The Secretary of State for India? the 
question. related to land used as a cremation ground in an inam 
village and the learned Judges applied the theory that it would 
be presuming a violation of trust, to hold that Government 
would have assigned to the inamdar land which Government 
were. bound to preserve for the communal use of the village. 
As.indicated already, there is no question of public use or 
trust. for public use, so far as rights in the soil of a highway 
are concerned when there is no denial of rights of the 
public. The decision in Narayanaswami Naidu v. Secretary of 
State for India’ is of doubtful authority at the present day. 
(See per Sadasiva Iyer, J., in Venkatarama Sivan v. The 
Secretary of State for India®.) Whatever the position may be 
in respect of rivers bounding or flowing through an inam 
village, it will be too late at the present day to maintain that 
even in respect of rivers bounding or flowing through a zamin- 
dari, the bed continues to be vested in the Government. The 
principle that the proprietor of the adjoining land is also 
owner of the bed of the river ad medium filum had been 
recognised-in several Indian decisions of which it is sufficient 
to mention Venkatalakshmi Narasamma v. The Secretary of 
State for Indiat, Secretary of State for India v. Maharaja of 
Bobbilis, Subbarayadu v. Secretary of State for India’ and the 
Secretary of State for India v. Maharaja of Burdwant. See 
also. The Secretary of. State for India v. Subbarayudu8. In 
The. Secretary of State for India v. Subbarayudus, the 








1: (1924) 47 MLL.J. 784. 2. (1918) 36 M.L.J. 203. 
3. (1912) 24 M.L.J. 36. 
4, (1918) 35 M.LJ. 159: LL.R. 41 Mad. 840 (F.B.). 
5. (1915) 30 M.L.J. 163. i 
6, (1927) 53 M.L.J. 868: LL.R. 50 Mad. 961. 
7! (1921) 42 M.L.J. 61: L.R. 48 LA. 565: LL.R. 49 Cal. 103 (P.C.). 
8; (1931) 62°M.L,J. 213: L.R. 59 LA, 56: LL.R: 55- Mad; 268'at:276-(P.C,). 
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Judicial Committee reaffirm what has been said in Orr Ewing 
v. Colquhoun! and Galbraith v. Armour? that a public right 
of way over land stands on the same footing as a public 
right of navigation over a river and that in respect of a river 
as well as of a highway, the bed or soil is presumed to belong 
to the proprietors of adjacent land. 


The question therefore is not whether the puntha or 
even the land underneath it is likely to have been granted to 
the zamindar at the time of the permanent settlement, but 
whether by reason of’ his ownership of the adjacent lands, 
the zamindar does not in law become the owner of the soil 
underneath the highway. The reason of this rule was sought 
ito be canvassed in City of London Land Tax Commissioners v. 
Central London Railway? but the House of Lords intimated 
that whatever its history or reason may be, the rule was too 
well established to be so canvassed or limited with reference to 
the reason underlying it. Lord Atkinson observed that the 
presumption is applicable even to cases where no grant or con- 
veyance has to be construed and unless and. until rebutted the 
rule must prevail. Lord Shaw put rivers and highways on the 
same footing for this purpose. (See p. 379.) In Chairman of 
the Nathati Municipality v. Kishori Lal Goswami4, the Calcutta 
High Court applied this principle as between a zamindar and a 
: Municipality. 


With reference to the ownership of trees on a highway, it 
is instructive to note the observations of Lord Atkinson 
in City of. London Land Tax Commissioners v. Central 
London Railways. Speaking of the rights of the owner of 
the soil, he quotes Lord Mansfield as citing with approval a 
passage from Rollo’s Abridgment to the effect that “the free- 
hold and all profits belong to the owner of the soil; so do all 
the trees upon it and mines under it”. There can thus be no 
doubt that whether the puntha was in existence prior to the 
permanent settlement or came into existence after the 
permanent settlement, the zamindar, as owner of the adjoin- 
ing land, will also be the owner of the soil of the puntha and 
of trees growing upon it, subject to the right of the public to 
use it as a highway. 


= 


1. (1877) 2 A.C. 839. 2. (1845) 4 Bell’s App. 374. 
3, (1913) A.C. 364 at 372, _ 4. (1886) LL.R. 13 Cal. 171. 
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. Does it then make any difference, that under the provisions 
of the Local Boards Act or the Municipalities Act the pathway 
or the highway has come to-be vested in a Local Board or 
Municipality? The effect of such vesting has been fully 
discussed in Sundaram Aiyar v. The Municipal Council of 
Madurai and the result of the authorities has been stated as 
follows :— 


“What is vested in urban authorities is not the land over which the street 
is formed, but the street qua street and that the property in the street thus 
vested in a Municipal Council is not general property or a species of property 
known to the Common Law, but a special property created by statute and 
vested in a corporate body for public purposes”. (Pages 646 and 653.) 


It is clear according to the authorities that this vesting 
cannot affect the rights of the adjacent owner in the soil of the 
highway. 


As regards trees on the highway, the rights of parties may 
differ according as they have been planted by the local 
authority or not. Whether ordinarily the local authority will 
have a right to plant trees on a highway or not, there can be 
no doubt that under the Local Boards Act it is authorised to 
plant trees. (See S. 95 of the Local Boards Act, 1884, and 
S. 112 of the Act of 1920.) And it may be a legitimate 
inference, that trees so planted belong to the local authority. 
It may also be that the owner of the soil may not be entitled to 
plant trees on the highway so as to obstruct the user thereof 
by the public or even without the previous permission of the 
Local Board if the statute so provides—vide S. 163 (a) 
inserted in the Local Boards Act by Act XI of 1930. But 
where trees spontaneously grow on the highway, the balance 
of authority is in favour of the view that they belong to the 
owner of the soil and not to the local authority. This is the 
view stated in Mackenzie on Highways at p. 54 on the 
authority of the opinion of James, V.C. in Turner v. Ringwood 
* Highway Board. The other case referred to at the footnote on 
page 54 in Mackenzie’s book, -namely, Nicol v. Beaumont,3 
throws no light on this question. Coverdale v. Charlton4 related 
only to grass growing on the highway and as observed in 
Sundaram Aiyar v. The Municipal Council of Madura and the 
I, 
1. (1901) 12 M.L.J. 37: I.L.R. 25 Mad. 635. 


2. (1870) L.R. 9 Eq. 418. 3. (1883) 53 L.J. Ch. 853. 
í 4. (1878) 4 Q.B.D. 104, 
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Secretary of State for Indiai its authority as to the nature and 
extent of the vesting in the local authority has been considera- 
bly shaken by later pronouncements. In Stillwell v. New 
Windsor Corporation Clauson, J., discussed Coverdale v. 
Charltona and the learned Judge was of opinion “that the 
trees on a highway should be treated as the highway 
authorities’ ‘trees’ for all the purposes of exercising the rights 
of the highway authority”, that is, to the extent to which it is 
necessary to keep the highway fit for the use of the public. In 
that case the claimant complained of the action of the local 
authority in removing or threatening toremovetrees which were 
found to be in the highway. Dealing with the case on the 
footing that the trees might either have been planted by the 
highway authority or by the owner of the soil with the permis- 
sion of the highway authority, the learned Judge held that if 
the highway authorities were satisfied that the trees caused an 
obstruction to the use of the highway they would not only 
have the right but would be under a duty to remove the 
obstruction. He refers to the fact that even in Coverdale v. 
Charlion8, Bramwell, L.J., doubted whether the effect of S. 149 
of the English Public Health Act, 1875, was to vest the property 
in the trees in the highway authority. Being of opinion that 
the authority was entitled to remove the trees on the ground of 
obstruction, he left alone the question as to the property in 
timber, when the trees have been felled. 


In the Madras Local Boards Act, a provision has been 
inserted by the amending Act of 1930, prohibiting any person 
from felling, removing, destroying or otherwise damaging any 
trees vesting in or belonging to a Local Board and growing on 
any stich public road. [See Sub-cl. (2) of S. 163(a).] There 
was no similar provision in the previous Acts, and it is perhaps 
too much to draw inferences from the language employed in 
this provision. But I may note for what itis worth, that 
according to this provision, two conditions must be satisfied, 
namely, not merely that the tree grows on a public road vested 
in or belonging to a Local Board bu: that the tree itself should 
vest in or belong to the Local Board. There is nothing in the 
Local Boards Act to suggest that the beneficial enjoyment of 
trees spontaneously growing on the sides of a highway was 


— iII 


1. (1901) 12 M.L.J. 37: I.L.R. 25 Mad. 635 at 646. 
2. (1932) 2 Ch. 155. 3. (1878) 4 Q.B.D. 104. 
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intended to belong to the local authority or to exclude the 
general principle that they belong to the owner of the adjacent 
land. 


For these reasons, I should have upheld the plaintiff’s 
claim to the trees in question, but for one circumstance 
appearing in the evidence of D. W. 1, namely, that the defen- 
dant Municipality is said to have acquired the lands adjoining 
the suit puntha. The bearing of this circumstance has not 
been adverted to by either of the Courts below nor has any 
reference been made to it in the written statement. But as the 
defendant is a public body and as the fact has been spoken to 
by D.W. 1, Ido not wish to deprive the defendant of the right 
which on the very: principle of the decision in City of London 
Land Tax Commissioners v. Central London Railway! it would 
have acquired by reason of the acquisition of the adjoining 
properties. Before coming to a definite conclusion on this 
point, it seems to be better to call for a finding from the lower 
appellate Court‘on the question, whether and to what extent, 
the defendant Municipality has become the owner of lands ad- 
joining the suit puntha. Both parties will be at liberty to 
adduce any fresh evidence relevant to this question. Finding 
to be submitted by the 15th April. Ten days for objections. 


[In pursuance of the directions contained in the above 
judgment, the Additional Subordinate Judge of Cocanada 
submitted the following 

FINDING. 


[In S. A. No. 337 of 1931, filed against the decree of the 
Subordinate Judge of Cocanada in A. S. No. 107 of 1927, the. 
High Court was pleased to call for a finding on the following 
question: “Whether and to what extent the defendant 
Municipality has become the owner of lands adjoining the suit 
puntha’”’. & . foe 
Upon receipt of the High Court’s order, the case was 
posted to this date for further evidence, if any, and notice 
was accordingly given to both parties. No evidence was let in 
to-day, but the appellant’s vakil filed a memo., admitting that 
the lands adjoining the suit puntha (S. Nos. 258, 259, 261 and 
262) belong to the Municipality, having been acquired under 
the Land Acquisition Act. The memo. is herewith submitted. 





1. (1913) A. C. 364, 
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I therefore find that the defendant Municipality is the owner 
of the lands adjoining the suit puntha.] 

This second appeal coming on for final hearing after the 
return of the finding of the lower appellate Court upon the 
issue referred by this Court for trial, the Court delivered the 
following 

JupcmEent.—In view of the report by the lower Court 
that the adjacent lands admittedly belong to the Municipality, 
the Second Appeal fails and must be dismissed with costs. 

B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE CORNISH. 





The Co-operative Credit Society, 
of Arungunam Village by, its 


president Satagopachari .. Appellant* (Plaintiff) 
v. 
Chinnaswami Udayan .. Respondent (2nd Defen- 
dant). 


Limitation Act (IX of 1908), Sch. I, Art. 181—Appl cability~Award 
under Co-operative Societies Act, 1912—Statutory Rules, R. 14 (5) (b)— 
Application under, to Civil Court to enforce award—Time-limit. 


Where a co-operative credit society obtained an award under the Co- 
operative Societies Act and applied to the Civil Court under R. 14 (5) (b) of 
the Statutory Rules to enforce the award'as if it were a decree but the 
application was resisted on the ground that it was-barred by limitation as it 
had been taken out more than three years after the award, 

Held, that inasmuch as the application to the Court was to put in motion 
the machinery of the Civil Procedure Code, the case was governed by 
Art. 181 of the Limitation Act and that the application was time barred. 

Sambasiva Mudaliar v. Panchanada Pillai, (1907) 17 M.L.J. 441: I.L.R. 
31 Mad. 24, relied on. 

Appeal against the order of the District Court of Chingleput 
dated the 10th day, of October, 1933 and made in A. S. No. 63 
of. 1933 preferred against the order. of the Court of the 
District Munsiff of Chingleput dated the 3rd day of February, 
1933.and made in E. P. No. 1674.0f 1932 in Claim No. 80 of 
1927-1928. l 

K. E. Rajagopalachariar for. Appellant. 

C. Krishnamachariar for Respondent. 

The Court delivered. the following: 

JupcmEent.—The appellant is the Co-operative Credit 
Society of Arungunam. It obtained an award under the provi- 








* C, M. S, A: No. 74 of-1934. 22nd September, 1936. 
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sions of the Co-operative Societies Act against the respondent 
for a sum of money. The award was made on 30th January, 
1928. The application to enforce the award was made by the 
Registrar of Co-operative Societies to the Court on 15th 
January, 1932. The only question in this appeal is whether 
the application is time barred. Admittedly it is if Art. 181 of 
the Limitation Act governs it. But the argument is that the 
application not being one under the Civil Procedure Code, the 
Limitation Act has no application. The application to enforce 
the award was made in accordance with the procedure laid 
down by R. 14 (5) of the Statutory Rules which have been 
framed under the Co-operative Societies Act. The particular 
course taken by the Registrar in the present case was under 
R. 14 (5) (6), which says: 

“On application to the Civil Court-having jurisdiction over the subject- 
matter of the decision or award that Court shall enforce the decision or 
award as if it were a decree of the Court”. 

It is clear that the application is made to the Court to 
exercise its functions as a Court. But the argument is that 
admitting that the application is made to the Court, it is not 
an application made to the Court under the Civil Procedure 
Code, but is an application made under the provisions of the 
Co-operative Societies Act. There is no doubt upon the case- 
law that Art. 181 of the Limitation Act only relates to applica- 
tions under the Code. But if these cases are examined they 
refer to applications to the Court to order something which the 
Court has no power to order or to do under the Civil Procedure 
Code, for example, an application for probate to the Court 
under the Probate and Administration Act (Manek Bai v. 
Manekji Kavasjit) or for an order under the special rules of 
the High Court for recovery of costs by a Solicitor (Wadia, 
Gandhy & Co. v. Purshotam?) or an application by a liquidator 
under S. 186 of the Indian Companies Act for an order upon 
contributories of the company, to pay debts (Hansraj Gupta 
v. Official Liquidators, Dehra Dun-Mussoorie E. T. Co., 
Litd.8). In each of these instances the remedy given by a 
particular Act is enforceable in the manner provided by that 
Act and not by the machinery of the Civil Procedure Code. 
In the present case the application is to the Court to exercise its 





1. (1880) I.L.R. 7 Bom. 213. 2. (1907) LL.R. 32 Bom. 1. 
3, (1932) 64 M.L.J. 403: L.R. 60 LA. 13: LL.R. 54 All. 1067 (P.C.). 
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execution jurisdiction as if the award was a decree. I think that 
means thatitis tobe executed in the same manner as decrees are 
executed under the Code. In fact a Court has no other power 
than that which is conferred upon it by the Code to put its 
execution machinery in motion. In my judgment this case is 
hardly distinguishable from Sambasiva Mudaliar v. Panchanada 
Pillaii. There an application was made in pursuance of S. 40 
of the Revenue Recovery Act which provides that on production 
of a sale certificate by the purchaser the Court shall cause a 
proper process to be issued for the purpose of putting such 
purchaser in possession in the same manner as if the purchased 
lands had been decreed to him by a decree of the Court. The 
same argument was raised there as here that the application 
was not one made under the Civil Procedure Code. But it 
was held that inasmuch as the application to the Court was to 
‘put in motion the machinery of the Code it was an application 
under the Code. This reasoning seems to be decisive of the 
present appeal. The appeal accordingly fails and is dismissed 
‘with costs. 

B. V. V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice PANDRANG Row. 


Mooka Pandaram .. Petitioner* in both (Respondent) 
v. l 
Sinnu Muthiriyan. .. Respondent in both (Petitioner). 


Criminal Procedure Code (V of 1898)—Application under S. 144 (4)— ' 


Application first made to Sub-Divisional Magistrate—Second applicaiion to 
District Magistrate after order on the first—Maintainability of—District 
Magistrate transferring the same to Sub-Divisional Magistrate for disposal 
-and staying Sub-Magistrate’s order. till disposal by him—Validity of—Trans- 
fer to the same Sub-Divisional Magistrate as first dealt with it—Propriety of. 
Where a Sub-Magistrate passed an order on the application of the 
‘petitioner prohibiting the counter-petitioners from interference with the 
performance of a certain festival by the petitioner, and that order was 
‘confirmed by a Sub-Divisional Magistrate when the counter-petitioners 
moved him under S. 144 (4), Criminal Procedure Code, to rescind that order 
of the Sub-Magistrate, the District Magistrate has still jurisdiction to 
entertain another application under S. 144 (4) to rescind the order of the 
Sub-Magistrate and that power is not lost by reason of the fact that the 
Sub-Divisional Magistrate who is subordinate to the District Magistrate had 
already dealt with an application made to him under that sub-section. 








1. (1907) 17 M.L.J. 441: LL.R. 31 Mad. 24. 
*Cr. R. C. Nos. 607 and 608 of 1936. 
Cr. R. P. Nos. 567 and 568 of 1936. lst September, 1936. 
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Nature of the jurisdiction under S. 144 pointed out. 

But an order of the District Magistrate on that application forwardin 
the application to the same Sub-Divisional Magistrate who dealt with it 
before for enquiry and disposal and staying the orders of the Sub-Magis- 
trate pending the orders of the Sub-Divisional Magistrate after enquiry is 
not correct. There is no power given under the Code to.superior Magistrates. 
to suspend the orders of the Subordinate Magistrates nor is there any.such 
inherent power in Criminal Courts in the mofussil; nor can the application 
be transferred because (1) the application under S. 144, Criminal Procedure 
Code, cannot be brought either under S. 192 or under S. 528, Criminah 
Procedure Code, which deal with only transfer of cases and (2) the power of 
rescinding the order lies only with the Magistrate to whom the application is 
made and it cannot be delegated by him. ‘ 
Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the District Magistrate of Trichinopoly—endorsement No. N. 
Dis. 1184/M of 1836 dated 13th July, 1936 and to revise the 
order of the Court of the Sub-Divisional Magistrate of Musiri 


in M. C. No. 45 of 1936 dated 10th August, 1936. 
K. S. Jayarama Aiyar and’ G. Gopalaswami for Petitioner. 
A Narasimha Aiyar for Respondent. i 
Public Prosecutor on behalf of the Crown in both the- 
petitions. 


The Court passed the following P 
Orver:—These are applications which arise out of an order 
of the District Magistrate of Trichinopoly staying the order of 


the Sub-Magistrate of Turaiyur in M. C. No. 12 of 1936 


- pending the orders of the Sub-Divisional Magistrate, Musiri, 


to whom the District Magistrate forwarded an application by. 
one of the parties in M. C. No. 12 of 1936 under S. 144 (4),. 
Criminal Procedure Code. The Sub-Magistrate passed an. 
order on the application of the present petitioner prohibiting 
the counter-petitioners from interference with the performance- 
of a certain festival by the petitioner. Some of the counter-- 
petitioners applied to the Sub-Divisional Magistrate of Musiri. 
under S. 144 (4), Criminal Procedure Code, for rescinding the 
order, and thereupon the Sub-Divisional. Magistrate after- 
calling for the records passed an order confirming it except as. 
regards counter-petitioners 1 to 6 in respect of whom the order: 
was set aside apparently because they gave an undertaking 
before the Sub-Divisional Magistrate that they would not. 
interfere with the conduct of the festival. It may be mention- 
ed in this connection that these counter-petitioners 1 to 6, were- 
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not the petitioners before the Sub-Divisional Magistrate. In 
other words they did not seek any rescission of the original 
order of the Sub-Magistrate. Thereupon one of the counter- 
petitioners, viz., the respondent in these petitions by name 
Sinnu Muthiriyan approached the District Magistrate with a 
petition under S. 144, Criminal Procedure Code, pointing out 
certain alleged irregularities in the enquiry by the Sub-Magis- 
trate and also his objections to the procedure followed by the 
Sub-Divisional Magistrate and prayed that the order of the 
Sub-Magistrate should be rescinded altogether and that the 
order should be suspended pending disposal of the petition. 
The District Magistrate passed the following order on the 
application on the same date on which it was presented: 

“ Endorsement forwarded to the Sub-Divisional Magistrate, Musiri, for 
enquiry and disposal : 

2. The order of the Sub-Magistrate, Turaiyur, in M. C. No. 12 of 
1936 is stayed pending orders of the Sub-Divisional Magistrate after 
enquiry.” 

This order, which appears to deal with the petition 
presented under S. 144 (4), Criminal Procedure Code, almost 
as if it were one relating to a purely administrative matter is 
objected to on three grounds, namely, (1) that the District 
Magistrate had no power to entertain an application to 
rescind the order of the Sub-Magistrate after a similar 
application for rescission had been made to the Sub- 


Divisional Magistrate, and the latter had passed orders. 


thereon, (2) that the District Magistrate had no power to 
suspend the order of the Sub-Magistrate temporarily pending 
the result of the enquiry ordered by him to be made by the Sub- 
Divisional Magistrate, and (3) that the District Magistrate had 
- no power to transfer the case to the Sub-Divisional Magistrate 
for disposal. Iam of opinion that as regards the power of the 
District Magistrate to entertain an application under S. 144(4) 
the power is not lost by reason of the fact that the Sub-Divi- 
sional Magistrate who is subordinate to him had already dealt 
with an application made under that sub-section to him. The 
wide powers of rescission or alteration given by sub-S. (4) to 
S. 144 are necessary for the protection of the subject. They are 
invoked not when a Subordinate Magistrate declines to pass an 
order-under sub-S. (1) but only when an order is passed there- 
under interfering with the rights of subjects, and where an 
order of this kind, that is to say, an order which interferes with 
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or limits the rights of subjects is passed, the law allows the 
Magistrate himself who passed the order to change his mind 


and rescind or alter the order and allows every Magistrate 


superior to that Magistrate to do the same thing if he thinks 
fit. These are provisions intended for the protection of the 
liberty of the subject and should be construed liberally; other- 
wise the final authority in the District who is to determine 
whether there should be any interference with the liberty of the 
subject, and if so, to what extent for the purpose of maintain- 
ing public tranquillity or preventing breaches of the peace 
will be the Sub-Divisional Magistrate, and the District 
Magistrate would be powerless to interfere with what he 
considers a needless exercise by a Sub-Magistrate of the 
special powers given by S. 144 (1), Criminal Procedure 
Code, if the Sub-Divisional Magistrate has chosen to exercise 
his powers under sub-S. (4). In the circumstances of this 
case I am of opinion that the District Magistrate must be 
deemed to have had the power if he thought fit to rescind or 
alter the order of the Sub-Magistrate, the order of the Sub- 
Divisional Magistrate being one which is in effect a confirma- 
tion of the Sub-Magistrate’s order. The only alteration made 
in it was one which was of no consequence because the persons 
affected by the alteration were themselves prepared to abide 
by the order. 


As regards the other two questions raised in these petitions, 
viz., the power of the District Magistrate to suspend the order 
and the power to transfer, I am of opinion that the contentions 
of the petitioner are well founded. A general power to suspend 
orders of Subordinate Magistrates is not given to superior 
Magistrates expressly by the Code of Criminal Procedure and 
that power is sought to be based by the Public Prosecutor on 
what is called the inherent power of the criminal Courts to 
pass such orders as are necessary in the interests of justice. 
The authorities on this point, viz., the existence of inherent 
powers in criminal Courts in the mofussil are not uniform and 
it would appear as if the weight of authority in this Province 
is against the proposition that there is such an inherent power. 
S. 144 permits any authority which has the power to rescind or 
alter an order to do so after hearing only the party who 
applies for it and this hearing can be completed without delay, 
and there is no particular reason why there should be a stay or 
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suspension before such hearing. It is not a case in which the 
other side has to be given notice and has to be heard. In all 
these cases under S. 144 itis really the liberty of the subject that 
is affected by the original order and though this interference 
might be made by the Magistrate at the instance of, or when 
moved by, some private individual the superior authority can 
always rescind or alter the order without hearing the person 
at whose intance the original order was passed, the only limita- 
tion on his power being that he should hear the party who 
applies for rescission or alteration before declining to do so. 


As regards the power of transfer it has not been seriously 
argued by the Public Prosecutor that there is a power of 
transfer in a case of this kind. The authority that was invoked 
by the application to the District Magistrate was the authority 
to rescind or alter conferred by S. 144 (4) and this authority 
cannot be delegated. It has been decided in Cr. R. C. No. 318 
of 1914 that the power of rescinding the order lies only with 
the Magistrate to whom the application is made and that the 
order of the District Magistrate to whom the application was 
made transferring the application toa Sub-Divisional Magistrate 
is bad. The application made to the District Magistrate under 
S. 144 (4), Criminal Procedure Code, cannot be brought either 
under S. 192 or under S. 528, Criminal Procedure Code, 
which deal with the subject of transfer of cases. In this 
particular case it would almost appear as if the learned District 
Magistrate dealt with the application in an administrative way, 
and delegated his duty to the Sub-Divisional Magistrate after 
suspending the order complained of. Moreover, the transfer 
to the very Sub-Divisional Magistrate who had already dealt 
with an application relating to this very matter under the very 
same sub-section would not have been a proper exercise of the 
power of transfer even if any such power really existed. 


The District Magistrate’s orders suspending the order of 


the Sub-Magistrate and transferring the case to the Sub- 
Divisional Magistrate must be therefore set aside, and the 
District Magistrate will have to deal with the application made 
to him himself according to law, and the proceedings now 
pending before the Sub-Divisional Magistrate as a consequence 
of the order of the District Magistrate transferring the case 
to him must be quashed. 
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I wish to make it clear at the same time that it will be 
open to the District Magistrate to rescind or alter the order or 
to decline to do so as he thinks proper; and nothing that has 
been said by me should be deemed to influence in any way his 
discretion which in a case of this kind has to be exercised for 
the protection of the rights of subjects consistently with the 
need for the preservation of the public tranquillity. 


I direct further in the circumstances of the case that the 
cancellation of the order of suspension shall take effect only 
from the date immediately succeeding the date on which this ` 
order of the High Court is received by the District Magistrate. 

S. V. V. Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
Mocketv. 





Balakrishnan and others being minors 
by guardian Kalu .. Appellants* in both 
(Defendants 7. to 9) 

U. 

Chittoor Bank Proprietor R. Subra- 

mania Aiyar, by Muktiyar C. S. 
Anantakrishna Aiyar and others .. Respondents (Plaintiff 
and Defendants Nos. 

1 to 6). 

Hindu Law—Ezhuvas of Malabar—Hindy Law rule of partibility shown 
to prevail—Rule regarding son’s obligation to pay father’s debt—A pplicability. 
Where the Ezhuvas of a particular part of Malabar are shown to have 
adopted the rule of partibility prevailing under the Hindu Law, tke Court 
may apply to them the Hindu Law principle of the son’s obligation te pay the 
father’s debts, and hold that in respect of debts not illegal or immoral the 


sons’ shares in the family property could be proceeded against for recovery 
of the father’s debts independently of any question of family necessity. 


Raman Menon v. Chathunni, (1893) I.L.R. 17 Mad. 184; Velu v. Chamu, 
(1898) I.L.R. 22 Mad. 297; Kunhu Kutti Ammah v. Mallapratu, (1913) I.L.R. 
38 Mad. 527 and Patukkkayil Chakkutti v. Kothambra Chandukutti, (1927) 
53 M.L.J. 368, considered. 


Appeals against the decrees of the Court of the Subordinate 
Judge of South Malabar at Palghat in O. S. Nos. 17 and 39 
of 1931. 

N. A. Krishna Aiyar for Appellants. 

P. Govinda Menon for Respondents. 


* Appeals Nos. 118 and 119 of 1934. ‘27th March, 1936. 
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The judgment of the Court was delivered by 


Varadachariar, J.—These appeals arise out of O. S. 
Nos. 17 and 39 of 1931 on the file of the Sub-Court of Palghat. 
Some of the questions raised in these suits have already been 
dealt with by us in the judgment delivered by us in Appeals 
Nos. 253 and 350 of 1933. The present appeals have been 
preferred by the defendants 7 to 9 in these suits. They are 
the sons of the fifth defendant who joined as a surety in the 
promissory notes which gave rise to these suits. The fifth 
defendant has been held liable for the debts; the appellants 
contend that as these debts were not borrowed for any necessity 
of their family the family property should not be held liable 
_ for the discharge of the debts. 


The lower Court applied the rule of the Hindu Law and 
held that as the debts are not illegal or immoral the sons’ 
shares in the family property are liable to be proceeded against 
for recovery of the father’s debt, independently of any question 
of family necessity. We may mention that in the first instance 
these defendants were not impleaded as parties to thé suits. 
They got themselves impleaded on their own application and in 
the written statement filed by them they alleged in paragraph 2 
that under the custom of the Samudayam of these defendants 
the suit debt cannot be made binding on the family of these 
defendants. .On the 31st August, 1931, an issue (Issue No. 6 
in the case) was framed which raised the question whether the 
debt is binding on the family of the fifth defendant. The trial 
however did not commence till early in 1933 and about a 
fortnight before the commencement of the trial the issues. were 
Tecast on some objection raised by the plaintiff as to where 
the onus of proof should be cast. For reasons which do not 
appear on the record the reference to the family of the fifth 
defendant was omitted in the amended issue. The result was 
that no evidence was let in one way or the other on the question 
of custom mooted in paragraph 2 of the written statement of 
the appellants. 


It has now been argued before us that the Ezhuva com- 
munity of Palghat to which the appellants belong should not 
be held to be wholly governed by the Hindu Law though they 
follow the Makkatayam and not the Marumakkatayam system. 
Reliance has been placed in this connection upon the decision 
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in Raman Menon v. Chathunnil as recognising that the mere 
adoption of the Makkatayam system of inheritance by a parti- 
cular family does not involve the conclusion that the family 
has adopted all the rules of the Hindu Law. Mr. Krishna 
Aiyar admitted that it has been held by this Court that unlike 
the Nambudhiris of Malabar the Ezhuva has adopted the rule 
of partibility. (See Velu v. Chamu®.) But he nevertheless 
maintains that as held by this Court in Kunhi Kutti Ammah 
v. Mallapratu3 in respect of Nambudhiris, the principle of the 
sons’ obligation to pay the father’s debts ought not to be applied 
to the Ezhuvas. We are unable to see any justification for 
this contention. 

The decision in Kunhi Kutti Ammah v. Mallapratu? 
proceeds on the theory that the Nambudhiris have followed the ` 
doctrine of corporate ownership of Ilom property, that there 
is no question of anybody’s share being alienated or seized in 
execution for the debts either of himself or of the father and 
that in these circumstances the Ilom property as a whole can 
be made liable only for the debts binding on the Ilom. Once, 
however, it is granted that individual members of the family 
have separate rights which they can claim partition of, the 
reasoning of the above decision will not avail. It is only by 
unconsciously importing the Hindu Law theory of the son’s 
tight by birth to a share in the family property that Mr. 
Krishna Aiyar can claim that the sons’ shares ought not to be 
held liable for the father’s debts. 


We are unable to agree that the decision in Velu v. Chamu2 
should be understood merely to rest upon proof of that parti- 
cular custom without reference to any underlying principle. 
If however Velu v. Chamu2 is to be so understood the question 
will still arise what locus standi the appellants will have to 
object to the sale of the family property except on the theory 
of the sons’ right by birth. We see no warrant for introducing 
one portion of the Hindu Law without taking along with it 
the other portions which form an integral part of the whole 
system. 

~. In Patukkayil Chakkuiti v. Kothambra Chandukuttit 
to which Mr. Krishna Aiyar invited our attention, the learned 
Judges were dealing with a Thiya family and not an Ezhuva 


1. (1893) I.L.R. 17 Mad. 184. 2. (1898) I.L.R. 22 Mad. 297. 
3. (1913) I.L.R. 38 Mad. 527. 4. (1927) 53 M.L.J. 368. 
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family. The case in Velu v. Chamu! itself draws a distinction 
between the two communities but it is noteworthy that even in 
dealing with Thiya community the learned Judges recognised 
that in the absence of evidence to the contrary as to the 
customary law applicable to any particular community the 
ordinary rule of Hindu Law will apply. If so it must a fortiori 
be the case in the case of Ezhuvas. 


In view, however, of the reference to custom in para. 2~ 


of the written statement of the appellants, we desired to know 
whether any serious attempt was made in the lower Court to 
adduce evidence on this question. Mr. Krishna Aiyar maintained 
that his clients adduced no evidence on the point because the 
issue as finally amended omitted all reference to this question. 
But the issue in the original form had been the issue in the case 
for nearly fifteen months and if the parties had seriously 
intended to lead evidence on the question of custom we expect 
„that steps would have been taken to summon witnesses for the 
purpose. We accordingly gave Mr. Krishna Aiyar’s clients an 
opportunity to file an affidavit stating what exactly happened 
in the lower Court in this connection. It is now admitted that 
no steps were taken to. summon any witnesses in this connection. 
The only explanation suggested is that they probably thought 
that when the trial has actually commenced they might bring 
the necessary witnesses. We are not prepared to re-open the 
case merely on the strength of a suggestion of this kind. The 
appellants are minors and if they ever feel that their case has 
been prejudiced by any negligence on the part of their guardian 
it will be for them to take appropriate steps. l 

On the present state of the record we are not prepared to 
allow the matter to be re-opened or to give a fresh opportunity 
for adducing evidence on the question of custom. 

The appeals fail and are dismissed with costs of the 
-plaintiffs-respondents. 


B. V.V. —— Appeals dismissed. 





1. (1898) I.L.R. 22 Mad. 297. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CORNISH. 
The Salem Municipality by its 
Commissioner .. Petitioner* (Defendant) 
v. 
S. G. Bakthavatsalu Naidu .. Respondent (Plaintiff). 


Madras District Municipalities Act (V of 1920), S. 350 cl. (2)—Illegal 
distraint by a Municipality of a cart—Reiurn of the cart after some months 
to the owner—Suit for damages for illegal distress—Suit filed within siz 
months of return of the cart but more than six months after the seizure—If 
in time—If retention of cart a continuing injury. 

Where a Municipality distrained a cart belonging to a person for arrears 
of taxand retained it for some months with them till some time after a 
Magistrate declared the distraint illegal, a suit for damages for illegal 
distraint filed more than six months after the actual seizure but within six 
months of the return of the cartis barred by limitation under S. 350, cl. (2) 
of the Madras District Municipalities Act,as the cause of action was the 
illegal distress and the subsequent retention of it is nota “continuing injury 
or damage” within the meaning of that clause. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the finding of the Court of the District 
Munsiff of Salem dated the 15th day of July, 1935 and made 
in S. C. S. No. 202 of 1935. 

P. Chakrapani Atyangar for Petitioner. 

S. G. Bakthavatsalu Naidu for Respondent. 

The Court delivered the following 

JupcmMent.—The petitioner is the Salem Municipality. On 
account of some arrears of tax the Municipality distrained a 
cart belonging to the respondent. The distraint was made on 
16th April, 1934. This distraint was declared illegal in some 
proceedings before a Magistrate on 7th July, 1934, and the cart 
was returned to the respondent on 7th November, 1934. The 
respondent brought a suit to recover damages for illegal dis- 
tress. He gave notice of the suit on 18th October, 1934, and 
the plaint was filed on 18th January, 1935. The question is 
whether the suit is or is not barred by S. 350 of the Madras 
District Municipalities Act. The lower Court held that it was 
not barred, and that the respondent was entitled to damages. 

S. 350 enacts that no suit for damages shall be insti- 
tuted against a Municipal Council in respect of any act donein 
pursuance of the Act until the expiration of one month after a 
notice has been delivered at the Municipal Office stating the 





* C, R. P. No. 1275 of 1935. eee 18th September, 1936. 
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cause of action, the relief sought, and the name and the place 
of abode of the intending plaintiff; and the plaint shall contain 
a statement that such notice has been so delivered. Sub-S. (2) 
provides that every such suit shall be commenced within six 
months after the date on which the cause of action arose or, in 
case of a continuing injury or damage during such continuance 
or within six months after the ceasing thereof. If the cause 
of action was the act of illegal distress, as I think it was, the 
suit was out of time. The plaintiff, however, has sought to get 
over this obstacle by alleging in his plaint that the cause of 
action arose when the illegal seizure was made, and ‘subse- 
quent days when it was illegally and wrongfully distrained 
without being returned.” In other words, he sought to make 
the act of illegal seizure a continuing injury until the return 
of the cart on 7th November, 1934. Upon the meaning of the 
words in sub-S. (2) of S. 350 “in case of a continuing injury 
or damage” there are available authorities on the meaning of 
the words ‘in case of continuance of injury or damage’ in the 
Public Authorities Protection Act, 1893. It is obvious that the 
language of sub-S. (2), S. 350 of the Madras Act was modelled 
upon the English Act, and therefore any authoritative inter- 
pretation of the words occurring in the English Act is of great 
assistance in the interpretation of the words in S. 350 of the 
Madras Act. InCareyv. Metropolitan Borough of Bermondseyl, 
the Lord Chancellor, Lord Halsbury, said that the words 
‘continuing injury or damage’ meant the continuance of the act 
which caused the damage; and in Earl of Harrington v. Derby 
Corporation2, Buckley, J., observed: 


“The words do not mean or refer to a damage inflicted once and for all 
which continues unrepaired, but a new damage recurring day by day in 
respect of an act done, it may be, once and for all at some prior time, or 
Tepeated, it may be, from day to day.” 


In my judgment the act which caused injury to the res- 
pondent was the Municipality’s illegal seizure of his cart. His 
cause of action was that illegal act. It was not an injury which 
continued from the dateof the seizure till the date of restitu- 
tion. It follows that the respondent’s suit not being commenc- 
ed within six months after his cause of action arose, it ought to 
have been dismissed. It is accordingly dismissed, and this 
Civil Revision Petition is allowed with costs, throughout. 

S. V. V. — Petition allowed. 


1. (1903) 67 J.P. 447. 2. (1905) 1 Ch. 205.at 227.. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp BLANESBURGH, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Rm. Ar. Ar. Rm. Arunachalam Chettiar .. Appellant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), Ss. 6,14, 24, 26, 48 and 55—Parinership 
firm—Losses incurred in cotton business—Individual partner carrying on 
money-lending business—Advances made by money-lending business to cotton 
business—Setting off share of losses in partnership business against profits in 
individual business—Share of losses payable by other pariner not paid— 
Amount of loss carried over to money-lending business—Loss written off as 


` bad debt—Propriety—Right to claim deduction for income-tax purposes— 


Indian Partnership Act (IX of 1932), Ss. 13 and 48. 


The assessee, who carried on a money-lending business, also carried on 
in partnership with one S a business in the purchase and sale of cotton. The 
latter business had been started in 1926 and the respective shares of the 
assessee and Sin the profit and loss therein was. five-eighths and three- 
eighths. It appeared that S was a mere working partner having no means, 
and that the money requisite for the cotton business was provided by the 
assessee by means of advances from his money-lending business on 
condition that interest was to be paid thereon. The books of the money- 
lending business showed the advances to the cotton business as also the 
interest payable. The cotton business worked at a loss and was eventually 
discontinued in March, 1931. The assessee in his dssessment forthe year 
1928-29 was allowed to deduct his share of the loss in the cotton partnership. 
for the year 1927-28, and in 1930-31 was allowed to deduct his share of the 
rest of the partnership losses. After the cotton business was wound up the 
debit against S in the cotton business was transferred to the account of the 
assessee’s money-lending business and later by the end of March, 1931, the 
assessee wrote off the money payable by Sasabad debt. In 1931-32 the 
assessee claimed to deduct the amount so written off from the amount of the 
profits of his money-lending business for the year 1930-31. 

Held, that the assessee was entitled to set off his share of the loss in the 
partnership business against the profits and gains made by him in his indivi- 
dual trade. 

Commissioner of Income-tax, Madras v. M. Ar. Ar. Arunachalam 
Chettiar, (1923) 46 M.L.J. 68: I.L.R. 47 Mad. 660, approved. 


Held, however, that the loss on the account of S in the partnership. 
business was not a loss of profits or gains incurred by the assessee in the year 
of account by reason of an irrecoverable loan made in the course of his. 
business as money-lender so as to entitle him to have that amount set off 
against his other income, profits or gains in the money-lending business in the 
said year. 

The kind of account which is necessary between partners to ‘settle 
questions and cross-claims between them is beyond the scope of an income-tax 
officer’s investigation. His duty is tocompute properly the profits made by 





* P, C. Appeal No. 29 of 1935. 27th February, 1936. 
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the firm or the loss incurred by the firm. For this purpose he has no occasion 
to embark upon the computation of the exact value of any partner’s interest 
in the capital or the details of the partners’ accounts in the firm’s ledger. 
He has only to enquire what is each partner’s share. Between partners 
any right of contribution has reference prima facie at least to the ultimate 
balance appearing as a result of a general account. It cannot be said that 
upon adissolution of partnershipa partner’s share of the losses for the 
several preceding years can be accumulated and thrown into the scale 
against the income of another partner for a particular year. No principle 
of writing off a bad debt could justify such a course. 

Decision of the Madras High Court (Beasley, C. J.. Ramesam and 
Sundaram Chetty, JJ.) in The Commissioner of Income-tax v. Arunachalam 
Chettiar, (1931) 63 M.L.J. 236 (F.B.), affirmed. 


This isan appeal from a judgment of the High Court of: 


Judicature at Madras, dated the Ist May, 1934, delivered on a 
reference made under S. 66 (2) of the Indian Income-tax 
Act, 1922 (XI of 1922) by the Commissioner of Income-tax 
Madras. 


Godfrey for Appellant—Pillai became a debtor of the 
appellant in his money-lending business in respect of his share of 
the loss in the cotton business, when the appellant was obliged to 
pay off that share of the loss from the funds of his money-lending 
business for and on behalf of Pillai’ It was impossible to realise 
from him any portion of the debt due by him, and the appellant on 
31st March, 1931, wrote off that debt in his book of account as a 
bad debt. Appellant suffered the loss of the bad debt within the 
year of account and therefore the loss can validly be set off against 
his profits from all other sources. The transfer of Pillai’s liabilities 
to the creditors of the cotton business from the books of the cotton 
business to the books of the money-lending business as a debt due 
to the appellant was a proper transfer because it correctly 
represented the state of affairs existing at the time between 
appellant and Pillai. The loss suffered by appellant in respect of 
Pillai’s share of the loss in the cotton business was not a capital 
loss, or expenditure in the nature of outlay, because the loss was 
suffered long after the cotton business was closed and did not 
bring into existence any asset or advantage for the benefit of that 
business. The .money-lending business is not a separate legal 
entity distinguishable from the appellant. The appellant was the 
assessee and not his money-lending business, and it was the appel- 
lant alone who could claim a set off for loss suffered to a bad debt 
against the total sum of his income. 


Gavin T. Simonds, K.C. and W. Wallach for Respondent.— 
The loss claimed by the assessee to be deducted from his income 
for the year of assessment was admittedly sustained prior to the 
year of account. The money-lending business did not advance 
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any loan to Pillai. Therefore, the loss cannot be treated as an 
irrecoverable loan. The question is, is this loss to be deducted from 
losses in the money-lending business? The only jurisdiction which 
the Court has is to determine the question of law referred to it. In 
ascertaining the profit or loss of the business the question is, is this 
debt a loss which can be set off under S. 24, because it is a loss 
which is sustained by reason that his partner was not able to dis- 
charge the liability due from him to the appellant upon taking the | 
accounts of a partnership business as at the end of the year of 
account when the business had already closed down. Under S. 6 
one of the heads in respect of which profit or gains can be assess- 
ed is “business”. The only question is if the appeliant is entitled 
to set off the loss under S. 24 as a loss against income to which he 
is assessable under “ other heads”. Pillai’s failure to dis- 
charge his indebtedness is not aloss under any head of income-tax 
and therefore cannot be set off against income. A loss cannot be 
set off just because it is a loss. It must be a loss under the pro- 
visions of the Income-tax Act, and under S. 24 the burden is on 
the assessee to show that it is a loss in respect of his business. If 
the circumstances were that the appellant was carrying on the 
business of the cotten partnership in the year of account and in 
the course of carrying on that business there was a loss, then he 
would be entitled to set it off against his income. 


This was not a trading loss. It was a loss due to Pillai being 
unable to discharge his obligations to indemnify the appellant. 
The facts of this case are that there is no partnership business. 
being carried on in the year of account. If you claim to set off 
this loss against your profits or gains under any of the heads in 
S. 6 you must show that it is a loss which is determined under the 
Act. Non-payment does not result in a loss for the purposes of the 
Act, Payment does not result in a profit for the purposes of the Act. 
There cannot be a loss under a wholly alien category which cannot 
be a source of income under the Act. This is a loss, the nature of 
which is not something which can be set off under the Act. 


27th February, 1936. Their Lordships’ judgment was 
delivered by . 

Sır Grorce Ranxin.—This is an appeal by the assessee 
from the decision of the High Court at Madras on a reference 
made by the Commissioner of Income-tax, Madras, under S. 66 
(2) of the Indian Income-tax Act (Act XI of 1922). The 
appellant is the manager of a Hindu undivided family, and the 
order of assessment, dated 11th March, 1932, was in form an 
assessment to income-tax of the Hindu undivided family. The 
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year of assessment is the year 1931-32 and the year of account 
is the previous year—namely, 1930-31. The appellant took 
exception to the assessment made by the Income-tax Officer on 
the 11th March, 1932, as aforesaid, but his appeal to the 
Assistant Commissioner of Income-tax was dismissed on 
the 10th December, 1932, and the High Court of Madras has, 
in effect, upheld the orders of the Income-tax authorities. 


The facts of the case, as stated by the Commissioner, and. 


as appearing by the orders of the Assistant Commissioner 
and Income-tax Officer [extracts from these orders being 
exhibited to the letter of reference] are as follows. The 
appellant [for this purpose he will be referred to as an 
individual] carries on a money-lending business in various 
places, and, in addition, is possessed of property at various 
places and of dividends, all of which are subject to Indian 
income-tax. At a place called Perambalur, he carries on 
two businesses, one of which is a business of money-lending, 
and prior to the 31st March, 1930, he had also carried on, 
but in partnership with one A. Somasundaram Pillai, a 
third business in the purchase and sale of cotton. This 
business had been started in 1926, the respective shares of the 
appellant and Pillai in both profit and loss being &ths and &ths. 
It appears that Pillai was a working partner, a man of little or 
no means; there does not appear to have been any written 
agreement of partnership; arid neither partner undertook to 
bring any capital into the partnership in the strict sense of this 
expression—that is in the sense in which the word is used in 
clauses (c) and (d) of S. 13 of the Indian Partnership Act 
(IX of 1932). The money necessary for purchasing cotton 
and carrying on the business twas provided by the appellant, on 
the terms that interest was to be paid upon his advances. In 
the books of his money-lending business at Perambalur these 
advances were debited to the cotton partnership. It is not clear 
how far interest was actually paid in any particular year, but 
interest was charged, and was entered in the books of both 
businesses. The cotton business was started in the year 1926, 
but there is not in evidence any statement of the profits or 
losses of each year, nor of the details of the interest account in 
the books of the money-lending business. It is clear, however, 
that the accounts of the cotton partnership were made up on 
the footing that it was liable to pay interest in respect of the 
advances. The business was a losing one. Accounts were first 
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settled beťween the partners on the 31st March, 1928, with the 
result that Pillai’s share of the loss up to that date was found 
to be Rs. 9,396, and the appellant’s Rs. 15,660. Thereafter the 
business incurred further losses, and when it was discontinued 
as at the 31st March, 1930, Pillai’s share of the further losses 
was Rs. 20,268 and the appellant’s Rs. 33,780. Pillai’s shares 
of loss debitted to his account in the partnership books on the 
31st March, 1930, was, with interest, Rs. 34,069. 

The appellant, in his assessment for the year 1928-1929, 
was allowed to deduct his share of the loss in this cotton 
partnership. This presumably refers to the loss made in the 
year 1927-1928. It would seem that the appellant, in the year 
of assessment 1930-1931, was allowed to deduct for Income-tax 
purposes his share of the rest of the partnership losses. In 
this way &ths of the total losses of the firm have in due course 
been deducted from his other profits. This was doubtless done 
in accordance with the ruling given by the Madras High Court 
in the case of Commissioner of Income-tax, Madras v. M. Ar. 
Ar. Arunachalam Chettiar! where it was held that a partner in 
an unregistered firm which has made a loss in the year of 
account is entitled to set off his share of the loss against the 
profits and gains made by him in his individual trade and 
otherwise. At no time before the year of assessment with 
which we are now concerned (vis., 1931-1932) does it appear 
that any attempt ‘was made by the appellant to claim that, his 
partner Pillai being unable to meet any share of the firms’ 
losses, the appellant, for purposes of Income-tax could claim 
to deduct from his other profits any greater share than ths of 
the losses of the cotton firm. In particular, although the cotton 
business was closed at the end of the year 1929-1930, viz., on 
31st March, 1930, no such claim was made in respect of the 
year of assessment 1930-1931, for which assessment the last 
year of the cotton business was the year of account. 


What happened after March, 1930, was as follows. On 
the 1st April, 1930, the debit against Pillai in the books of the 
cotton partnership was transferred to the account of the 
appellant’s money-lending business at Perambalur. The 
meaning of this transfer, and its justification, invite comment, 
which may be postponed for the present. On the 29th September, 


i ssssssssiijij‘gig ggg ae 


1. (1923) 46 M.L.J. 68: I.L.R. 47 Mad. 660. 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 777 


1930, a further debit was made to this new account of Rs. 2,569 
by way of interest, bringing the total debit to Rs. 36,638. On 
this date Pillai gave to the appellant a promissory note for this 
amount, and a fresh folio was opened in the books of the 
appellant’s money-lending business, styled « A. Somasundaram 
Pillai, Promissory Note Account”. On the 28th March, 1931, 
the appellant took from Pillai a mortgage of certain house 
property ‘for Rs. 500. On 31st March, 1931, that is, on the last 
day of the year of account with which the present assessment 
is concerned, the appellant wrote off the balance Rs. 36,138 as 
a bad debt. 


In his assessment for 1931-1932 the appellant claimed to 
deduct the above sum of -Rs. 36,138 from the amount of the 
profits of his money-lending business at Perambalur for the 
year 1930-1931. It would seem that, apart from this deduction, 
the money-lending business in the year of account made a loss, 
but the appellant in that year had other taxable profits. 

The Income-tax authorities, supported by the High Court 
of Madras, have disallowed this claim, which. in form, as 
already shown, was a claim to have an allowance in respect of 
a bad debt made in the year of account by the money-lending 
business at Perambalur. The question which the appellant 
desired the Commissioner to refer to the High Court was 
framed by him as follows:— ` 


“Whether the debt of A. Somasundaram Pillai written off as an 
irrecoverable loan in the year of account is not liable to be deducted from the 
assessee’s income for the year?” 


The Commissioner, being of opinion that in fact no loan 
was ever made by the appellant’s money-lending business at 
Perambalur to Pillai, refused to state the question in this 
form, but referred for the decision of the High Court the 
following question :— 


“Whether the ex-partner’s share of the loss in the cotton trade which the 
Petitioner had to bear by reason of the ex-partner being unable to meet his 
share of loss in the partnership business, can be set off against the Petitioner’s 
other income, profits or gains as a loss of profits or gains within the meaning 
of S. 24 of the Indian Income Tax Act”. 


Upon this question, so referred as being the real question 
which arises in the case, the Commissioner gave as his opinion 
that, as Pillai had no capital, the appellant had to meet the loss 
from the capital contributed by him to the cotton partnership, 
and that the loss claimed to be deducted was a loss of capital 
and not a loss of profits or gains within the meaning of S. 24, 
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The learned Chief Justice of the High Court at Madras, 
with whom the other judges agreed, answered the question 
referred in the negative, holding that in the books of the cotton 
business there was nothing to show that the appellant had made 
any other or further loss in that business than his five-eighths 
share, and that as the money-lending business never lent any 
money to Pillai, but only to the cotton partnership, Pillai never 
became a debtor of the money-lending business at all? 


As it is reasonably clear that Pillai, who is described by 
the learned Chief Justice as “a man of straw”, was at no 
material date possessed of any capital, it will be convenient to 
consider the question propounded by the Commissioner first of 
all from the point of view of the appellant as at the time when 
the cotton business was closed down. It appears to their ` 
Lordships to be reasonably clear that in respect of five-eighths 
of the loss made by the cotton partnership in its last year of 
trading, namely 1929-1930, the appellant in the year of assess- 
ment, 1930-1931, was entitled to claim a deduction from his 
other income. The same is true, mutatis mutandis, in respect 
of previous assessments. Their Lordships fully approve of the 
decision in the case already cited, The C ommissioner of Income- 
tax, Madras v. M. Ar. Ar. Arunachalam C hettiar! and of the 
reasons given in the judgment of Schwabe, C. J,, for so holding. 
In particular they are of opinion that the leared Chief Justice 
rightly rejected the contention put forward in that case, that 
an unregistered firm was for income-tax purposes an “ entity ”, 
or that the same person as an individual and as a partner of a 
firm is two separate “entities”, merely because the business of 
the firm is a separate business, and the firm is treated as an 
assessee, From S. 24 (2) of the Indian Income-tax Act it 
would seem that the Indian legislature thought it necessary to 
anticipate any possible apprehension that a partnership, by 
being registered as a registered firm within the meaning of 
S. 26 of the Act, might be treated as a separate assessee in so 
absolute a sense as to prevent a partner’s share of loss being 
set off against his individual profits or gains. In their Lordships” 
opinion, whether a firm is registered or unregistered, partnership 
does not obstruct or defeat the right of a partner to an 
adjustment on account of his share of loss in the firm, whether 
the set-off be against other profits under the same head of 
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income within the meaning of S, 6 of the Act or under a 
different head [in which case only need recourse be had to 
S. 24 (1)]. So long as the set-off is of his share of the loss 
made by the firm in the year of account, the adjustment does 
not involye the taking of any general or other account between 
the partners, or, indeed, any examination of the accounts of the 
individual partners in the books of the firm. No question of the 
amounts paid by individual partners on the firm’s behalf, or of the 
right of one partner to contribution from another, complicates 
the calculation, which is based (a) upon the amount of profit 
or loss made by the firm as a firm, and (b) on the share or 
fraction attributable to each partner by the agreement of 
partnership between them. 


If, however, a partner can claim to deduct against other 
profits or gains a sum which he has become liable to bear or 
pay (a) by reason that he has paid, or will have to pay, on 
account of the firm more than his share, (b) so as to give him 
a tight of contribution from the other partner, (c) who is 
insolvent, the character of the investigation to be made is 
entirely altered. Logically, it may, perhaps, be said, the whole 
of the loss of the last year of trading at least is, in a case like 
the present, falling upon one partner, and not merely his proper 
share of the loss. But, for income-tax purposes, very different 
considerations arise. As the appellant on the conclusion of the 
last year of trading did not in his character of partner formulate 
any claim to a deduction of more than five-eighths of the 
loss in the cotton business, it is necessary now, if the question 
stated by the Commissioner is to be answered, to formulate 
precisely the further claim which is under discussion. Is the 
suggestion that at the end of any year’s trading one partner in 
a continuing partnership, treating the other as insolvent, can 
claim to set-off the whole of the firm’s loss in the previous 
year? Or is it that he can do so on the dissolution of the 
firm? Or that later, according as the other partner’s insolvency 
becomes established, he can set-off in one year the whole of 
such partner’s shares of loss for several years? Looking at 
the matter as a question of what a partner in a firm may claim 
to deduct from his other income, their Lordships are not of 
opinion that in any of these forms the claim can be regarded 
as permissible. 

In one year a partner may draw out more, in another 
year less, than his share of profits. In one year a partner may 
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have expended money on behalf of his firm; in another year 
another partner may have done the like. Questions may arise, 
regardless of whether the firm has otherwise made a profit or 
loss, as to the firm’s right to be indemnified by a partner for 
loss caused to it by his wilful neglect. [Cf. Indian Partnership 
Act (No. IX of 1932), S. 13 (e) and (f).] Between partners 
any right of contribution has reference, prima facie at least, 
to the ultimate balance appearing as the result of a general 
account. For this purpose let all questions of mere procedure 
for the enforcement of a partner’s right be disregarded, and 
let the money owing from one partner to another be treated as 
in equity a debt. Whether the old rule, as stated by Lord 
Cottenham in Richardson v. Bank of England! that “ pending 
a partnership, equity will not interfere to set right the balance 
between the partners”, is still to be adhered to rigidly or not, 
the kind of account which is necessary between partners to 
settle questions and cross-claims between them is beyond the 
scope of an Income-tax officer’s investigation: His duty is to 
compute properly the profits made by the firm or the loss 
incurred by the firm. For this purpose he has no occasion to 
embark upon the computation of the exact value of any partner’s 
interest in the capital, or the details of the partners’ accounts 
in the firm’s ledger. He has only to enquire what is each 
partner’s share. The firm is considered as doing business with 
third parties. For the present purpose, individual partners are 
not to be considered as trading with, or doing business with, 
each other, butashaving shares in the profit or loss of the firm. 
On any other principle profits made by the firm may go un- 
taxed and losses made by the firm may be allowed for more 
than once. The present case may be quite free from complica- 
tion. But that the claim now in question clashes with the 
principles of the Indian Income-tax Act will be apparent from 
an examination of that statute. 


Under the Act both the firm and the individual partners 
have to make returns, and are assessed whether the firm is a 
registered firm or not. This principle or practice, for it isboth, 
has sometimes been referred to as the principle of “double 
assessment” and was much discussed in the case of In re 
Neemchand Daga®. An unregistered firm is treated as an 
individual both as regards rate of tax and as regards super-tax. 
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The registered firm, on the other hand, pays income-tax at the 
maximum rate in all cases independently of the amount of its 
total profits, but is not assessed to super-tax at all. In neither 
case does the individual partner have to pay again on his share 
of profits if the tax has already been assessed on the firm. 
[S. 14 (2) (0).] Moreover, in the case of a registered firm, 
by the operation of S. 48 the individual partner may obtain a 
refund of tax paid on his share if the rate at which he is 
chargeable to tax as an individual is not the maximum rate. 
This full procedure, however, is not always followed in the case 
of registered firms: in order to avoid unnecessary payments and 
unnecessary proceedings for a refund, the partner is sometimes 
` taxed directly on his share at the rate ultimately payable by him. 
Now the basis of this system is that the individual partner is 
chargeable on his share of the firm’s profit, regardless of all 
question whether he actually receivesit as income paid to him or 
whether under the articles of partnership he is entitled to 
draw it out. Special stipulations between the partners may 
obstruct the partner’s right in the year of account, or at all, to 
withdraw his aliquot portion of the total profit. All such 
matters are disregarded by the statute, and save upon this 
principle the working of the Act could hardly proceed. That 
the tax is to be levied by reference (a) to the total profits 
of the firm, and (b) the particular partner’s share in the profits, 
is manifest in S. 14 (2) (b); 23 A (1) and4 (i), 26 A, 48 
(2) and 55. l 
Itis in no way surprising, therefore, that inthe only case 
in which express reference is made by the Act to the deduction 
which an individual partner may make from his other income 
in respect of his share of his firm’s loss—the case, namely, of 
a registered firm—the same principle should be recognised. 
The words used in S. 24 (2) are “Any member of such firm 
shall be entitled to have set off . . .such amount of the loss 
. aS is proportionate to his share in the firm.” The 
phrase “share in the firm” is not beyond criticism, asit ignores 
the fact that, however usual, it isnot actually necessary that the 
aliquot portion or interest of a partner should be the same in 
profits as in losses, but no reasonable doubt can exist that the 
measure of this right of set off, in the case of a registered firm, 
is given by the phrase. Both upon principle and as a matter 
of construction of the statute, the alternative in the case of an 
unregistered firm is between holding that the right of set-off 
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responsibility for losses. 


Their Lordships, moreover, can give no countenance to a 
suggestion that upon a dissolution of partnership a partner’s 
share of the losses for several preceding years can be accumu- 
lated and thrown into the scale against the income of another 
partner for a particular year. No principle of writing off a 
bad debt could justify such a course, whether in the year 
following the dissolution or, as logic would permit, in some 
subsequent year in which the partner’s insolvency has crystallis- 
ed. The “bad debt” would not, if good, have come in to swell 
the taxable profits of the other partner. In the present case 
the claim to set off is in fact made in the second year of assess- 
ment after the dissolution of the business. It has already been 
observed that the scheme of the statute is not to treat partner 
A as if, in connection withthe firm’s affairs he was trading vis- 
a-vis B, or doing business with B as the other party. Still less 
can it properly be held that years after the dissolution of the 
business A is doing business with B and making good debts or 
bad debts due from him, Their Lordships are accordingly of 
opinion that the question propounded by the Commissioner of 
Income-tax has been rightly answered by the High Court of 
Madras in the negative. 


It remains, however, to note that the appellant in the year 
1930-31 took steps to give another character to his partner’s 
share of the losses made in the cotton business between 1926 
and 1930. As the Income-tax Officer put it “on Ist April, 
1930, the debit against A. Somasundaram Pillai’ im the 
accounts of the partnership was transferred to the petitioner’s 
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money-lending business.” On the 29th September, ` 1930, 
interest of Rs. 2,569-6-0 was added, bringing the total amount 
to Rs. 36,638-4-9. On the same day, 29th September, 1930, 
the appellant took a promissoy note from Pillai and on 28th 
March, 1931, took a mortgage deed for Rs. 500, On 3lst 
March, 1931, he wrote off as bad the sum of Rs. 36,138-4-9, 
These steps can only have been taken in order to found a claim 
that in the year of account, 1930-31, the appellant had made a 
loss in his money-lending business. But this claim was reject- 
ed by the Commissioner on the short ground that no loan was, 
as a matter of fact, advanced by the appellant’s money-lending 
business to Pillai, though it is true that the appellant advanced 
monies to the cotton partnership. Their Lordships have the 
greatest difficulty in seeing how the circumstance that the 
appellant carries on business as a money-lender can affect his 
tights in respect of advances made to his own firm. It is no 
part of the business of a money-lender to finance the money- 
jender’s ventures in the cotton market. Conversely, it is not a 
sign or index of the money-lender that one advances money to 
one’s own firm. The basis of the right to deduct irrecover- 
able loans before arriving at the profits of money-lending is 
that to the money-lender, as to the banker, money is his stock 
in trade or circulating capital: he is dealing in money. But 
a solvent man can hardly make a loss by lending money to 
himself, even if another be made responsible for the loan as 
well. And when the loan isin reality but a putting of the 
hand into the pocket to pay for cotton it seems desirable 
to ask what is the real equity between the parties. Their 
Lordships think that a reference to Ss. 24 and 44 of the 
English, and Ss. 13 and 48 of the Indian, Partnership Act 
provides a correct answer and that the true and ultimate right 
of the appellant against Pillai was a right to contribution 
in proportion to the latter's share of profits. This is 
none the less true that the money was not put up by way of 
partner’s capital. Even if three-fifths of the money can also 
be regarded as in equity a loan to Pillai it is very far from 
being money lent in the course of business as a money-lender, 
as is shown by the equities affecting the right to be repaid. 
When 4 purports to lend money to A and B, much may 
be done with the consent of B. The transfer of the entry to 
the debit of Pillai from the books of the cotton partnership to 
the books of the appellant’s money-lending business may ,in the 
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circumstances of this case,be taken as having been effectéđ 
with the consent of Pillai. The element of novation, however, 
comes in too late. Pillai’s inability to meet his share of the 
loss was just as hopeless by the end of March, 1930, as at any 
later time. The appellant’s return for the year 1930-31 did 
not have to be rendered until months after March, 1930, and 
if he filled in time by making entries in his books at the begin- 
ning and end of the year 1930-31, that delay does not entitle 
him to choose the next year for his claim to a set-off. From 
before the moment at which this debt was transferred from 
the cotton business to the money-lending business it was 
altogether bad and its badness was the reason of the transfer. 
It cannot, therefore, be considered as a bad debt made by the 
appellant in the course of money-lending, and still less can sit 
be considered as becoming bad in the year of account: hence 
the process by which the transfer is made on the first day of 
the year 1930-31, and cancelled as a bad debt upon the last day 
of that year, is of no avail to the appellant. l 

Their Lordships are not in any way disposed to criticise 
the decision of the Commissioner refusing to regard the 
transaction as an irrecoverable loan made in the course of a 
money-lending business. They think, however, that it woulå 
have been more convenient, and more strictly in accordance 
with S. 66 (2) of the Act, if the Commissioner had, after 
setting out the evidence upon this question and his findings 
thereon, stated and referred to the High Court the question of 
law, namely: Whether it was open to him in law to hold that the 
loss in question was not a loss of profits or gains incurred by 
the appellant in the year of account by reason of an irrecover- 
able loan made in the course of his business as money-lender 
so as to entitle the appellant to have the amount thereof set off 
against his other income profits or gains in the said year. 

They will humbly advise His Majesty that this appeal 
should be dismissed. The appellant must pay the costs. 


Solicitor for Appellant: Douglas Grant & Dold. 
Solicitor for Respondent: Solicitor, India Office. 


S. P.K. i Appeal dismissed- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
l PRESENT :—MR. Justice WADSWORTH. 
Balasundaram .. Plaintiff* 
U. 
Kamakshi Ammal and others .. Defendants. 
Hindu Law—Dancing girl caste—Woman living in married condition— 
Lapse into unchastity after widowhood —Property acquired during such 


condition—Nature and incidents—Succession by daughters following caste 
calling—Limited estate conferred. 


Where a woman belonging to the dancing girl caste among Hindus 
elected not to follow the traditional calling of her community and adopted 
the ordinary life of a married woman, and -after she was widowed she lived 
in concubinage with another person and at that time she acquired certain 
property, which on her death devolved on her daughters who were shown to 
have lived as dancing girls following the caste calling, 


Held, that the property acquired by the mother was as a married woman 
notwithstanding her lapse into unchastity, and that it devolved on her 
daughters clothed with the ordinary character of property acquired by a 
Hindu female, that is to say, the daughters could only take a life estate in 
the property. 

Subbaraina Mudali v. Balakrishna Naidu, (1917) 33 M.L.J. 207, referred to. 


Civil Suit No. 301 of 1932. Ordinary Original Jurisdic- 
tion. 

C. R. Rajagopalachari for Plaintiff. 

C. Viraraghava Aiyar, A. P. Sundarachari, O. P. Srinivasan 
and O. Rajavelu Chettiar for Defendants. 

The Court delivered the following 

Jupcment.—The plaintiff prays for a declaration that the 
mortgage dated 6th July, 1925, executed by one Rajammal in 
favour of the deceased husband of the first defendant is of no 
effect as against the plaintiff as reversioner to the estate of the 
deceased Papathi Ammal, mother of Rajammal, and cannot 
convey rights beyond the life time of Rajammal. There is also 
a prayer for an injunction which is not now pressed. 

The second defendant supports the plaintiff. 

The first defendant contends that Rajammal was the 
absolute owner of the suit house and that the plaintiff is not 
entitled to claim the suit property as a reversioner in the event 
of her death. 


The evidence in the case is somewhat scanty, but it raises 


certain interesting questions with reference to the devolution 
of property in the dancing girl caste. On the materials before 





* C. S. No. 301 of 1932. 7th August, 1936. 
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me the following facts seem to be established. One Papathi 
Ammal who died many years ago had two daughters, Rajammal 
and the second defendant. It must, I think, be taken as 
proved that they belonged to the dancing girl caste. Papathi 
Ammal appears to have married and been widowed. :She then 
came to Madras, became the concubine of a goldsmith, and 
while living as his concubine, she somewhow or other acquired 
the suit property. There is no sale-deed in the evidence; but 
the recitals in the mortgage-deed in favour of the first defen- 
dant’s husband, taken along with those of the release deed 
executed by the second deferidant in favour of Rajammal 
leave no doubt in my mind that this property did come down 
by inheritance from Papathi Ammal to her two daughters. 
Papathi Ammal died about the year 1900. Rajammal and the 
second defendant seem to have lived as dancing girls and to 
have been dedicated to a temple in Saidapet near Madras. 
Rajammal had no children, but following the custom of the 
dancing girl community she adopted a daughter, Navaneetham- 
mal, who is not a party in this suit. The second defendant had 
two children, a daughter who is the third defendant and a son 
who is the plaintiff. The suit property was registered in 1902 
by the Collector in the joint names of Rajammal and the 
second defendant. In 1909 the second defendant released her 
interest in the properties so far as she was competent to do so 
in favour of Rajammal, and in the face of the terms of the 
release deed, it cannot be contended that it would have the 
effect of shutting out any reversionary right which her children 
might claim on the death of Rajammal. In 1925 there was a 
mortgage by Rajammal and the third defendant in favour of 
the first defendant’s husband. Now if Rajammal and the 
second defendant had an absolute title to this property, there 
would be no question of a reversionary right in favour of the 
plaintiff in view of the release deed. If however Rajammal 
and the second defendant had no more than the ordinary 
limited estate of a Hindu female, then the plaintiff would be 
a reversioner. 


There is remarkably little authority in reported cases 
regarding the devolution of property through females of the 
dancing girl caste. It is of course quite settled that when a 
dancing girl, practising the calling of her caste, acquires pro- 
perty thereby, it devolves more or less after the fashion of 
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stridanam, females taking in preference to males. It seems also 
to be settled that when a dancing girl, eschewing the calling of 
her community, adopts the ordinary life of a respectable matried 
woman and acquires property, that property would devolve 
in accordance with the ordinary rules of Hindu Law in spite of 
the fact that she belongs to the dancing girl caste. There is 
an observation in the case of Subbaratna Mudali v. Bala- 
krishnaswamy Naidu that when the property of a dancing 
gitl passes to her female heir the latter takes an absolute 
estate. This seems to be a reasonable view though I have not 
been able to find any positive decision in support of it. But 
obviously if the disability of a Hindu female in the matter of 
owning property is the logical consequence of her disability as 
a member of the family and her dependence on the males of 
that family, no such disability should attach to the women of 
an emancipated community such as the Devadasis who live 
and acquire property quite independently of their male relatives. 
But what is the position when a woman like Papathi Ammal, 
belonging to the dancing girl community, elects not to follow 
the traditional calling, but to become an ordinary married 
woman and then, after her widowhood, reverts to what may be 
described as an immoral life and brings up her daughters so 
that they follow the caste calling? It seems to me reasonable 
that, if the mother acquires property while she is an ordinary 
married woman subject to the ordinary Hindu Law, it should 
devolve upon her heirs in accordance with the ordinary rule 
of Hindu Law since the property is impressed with a character 
which it cannot lose by passing into the hands of a woman 
practising the calling of a dancing girl. But I doubt very much 
whether when a woman of the dancing girl community has once 
elected not to take up the caste calling but to live the life of an 
ordinary Hindu married woman, any subsequent lapse from 
conjugal virtue would give her any other character than that 
of an unchaste married woman. Having definitely left the 
calling of the caste and adopted the constraints of ordinary 
married life, I do not see how she can at the same time enjoy 
the position of a respectable Hindu female and retain a sort of 
animus revertendi towards the traditional calling; and I see no 
logical reason why if she subsequently relapsed into unchastity 
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she should get the benefit of the pseudo-respectability which 
surrounds the calling of a dancing girl. 

If that reasoning is correct, it follows that in the present 
case the property acquired by Papathi Ammal, a married woman 
who has lapsed into unchastity, has devolved upon her 
daughters clothed with the character of property acquired by 
an ordinary Hindu female, that is to say, subject to the 
disability of the ordinary Hindu female to take an absolute 
estate; and when it passes to the daughters, they would hold 
it subject to the same disabilities as attended the ownership of 
that property by a female when it was in the hands of their 
mother. It follows that Rajammal and the second defendant 
would have only a limited estate in the property and on the 
release of her rights by the second defendant, Rajammal, in 
spite of the fact that she was a member of the dancing girl 
community living a life of unchastity, would hold that property 
as a limited owner with limited powers of alienation. The 
third defendant having joined with Rajammal in the mortgage 
in favour of the first defendant’s husband obviously cannot 
attack that mortgage. The plaintiff must in my opinion be 
declared to be a reversioner to Rajammal and he must be given 
a declaration that the mortgage of the property to the first 
defendant is not binding as against the reversioner. The suit 
is therefore decreed with costs. 


B. V. V. Suit decreed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[In Insolvency Jurisdiction. ] 
PRESENT :—MR. Justice WADSWORTH. 
[In the matter of T. Sadagopa Naidu, an Insolvent. ] 
The Official Assignee of Madras .. Petitioner* 
v. 

R. Krishnaswamy Naidu and others .. Respondents. 

Insolvency—Practice—Several alienations effected by insolvent—Single 


application taken out by Official Assignee to set aside—Allegations as to 
general scheme of fraud and conspiracy—Joint trial whether can be ordered. 

Where the Official Assignee sought to set aside a number of alienations 
effected by the insolvent in favour of his relatives and partisans, and it was 
alleged that the transactions were the outcome of a general scheme of fraud. 
and conspiracy entered into between the insolvent and the alienees, anda 
single application was taken out by the Official Assignee to set aside the 
several alienations, 








*Petition No. 267 of 1931. 
Application No. 182 of 1936. 28th September, 1936. 
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Held, that in view of the allegations in the petition as to fraud and con- 
spiracy, the validity of the several alienations impeached by the Official 
Assignee could be gone into in one and the same proceeding, and that a single 
application was sufficient. 


Govindaraja Mudaliar v. Alagappa Thambiran, (1926) 51 M.L.J. 194: I.L. 
R. 49 Mad. 836 (F.B.), relied on. 


In re Binjraj Harnandrai, (1933) I.L.R. 60 Cal. 1367, distinguished. 

K. Rajah Atyar and P. Srikantam for Petitioner. 

K. Thiruvenkatachari and K. M. Venkatavaradachari for 
Respondents. 

The Court delivered the following 

JupGmMENntT.—The preliminary question to be decided is 
whether the application by the Official Assignee to set aside a 
number of alienations made within a period of about one fort- 
night by the insolvent is bad for multifariousness and whether 
he should be required to file separate applications in the case of 
each alienation. My attention has been drawn to various cases 
on the subject of clubbing in one proceeding claims for separate 
reliefs against a number of different persons. There is a judg- 
ment of Panckridge, J., reported in In re Binjraj Harnandrai! 
in which the practice of applying in one proceeding to set aside 
a number of alienations is deprecated. As regards that judg- 
ment, there is nothing to show that there was any allegation of 
conspiracy or collusion between the various alienees. That the 
Court can try in one suit the question whether numerous 
alienations by a trustee to various persons are bad was held in 
the Full Bench decision reported in Govindaraja Mudaliar v. 
Alagappa Thambiran? this decision proceeding on the basis that, 
when there is unity of title in the plaintiff and a number of 
similar alienations, the validity of which depends upon the 
powers of the trustee, are all in question, the same evidence 
and arguments will apply in the case of all these alienations 
and the various causes of action can conveniently be tried 
together. 

Now, in the present case the allegation is that the insol- 
vent in the course of about a fortnight made six separate 
alienations to persons, all of whom are alleged to be friends, 
relations and partisans and who are alleged to have acted 
together in collusion with the insolvent to screen his properties. 
It is also alleged that these transactions are the outcome of a 


1. (1933) I.L.R. 60 Cal. 1367. 
2. (1926) 51 M.L.J. 194: L-L.R. 49 Mad. 836 (F.B.). 
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general scheme of fraud and conspiracy entered into between 
the insolvent and the respondents. In the face of such allega- 
tions of conspiracy and collusion between the various alienees 
to carry out a comprehensive scheme of fraud, I do not see. 
how it can beheld that the various alienations which are 
alleged to.have been the outcome of this scheme cannot be 
attacked in one and the same proceeding. For obviously, in 
order to establish the case put forward by the Official Assignee, 
it will be necessary, as regards. each of these alienations, to 
consider it in its relation to the other alienations. I therefore 
hold that this application can properly cover the various aliena- 
tions which it attacks. The application will be posted for trial 
in three weeks. í 


B. V. V. — Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr. Justice Stopart. 


M. Mon Singh -- Appellant* (3rd Respondent) 
v. 


Mothi Bai . ++ Respondent (Petitioner). 


Provident Funds Act (XIX of 1925), S. 5—Rules under, framed by M. & 
S.M Railway Company, R. 23—Nomination by subscriber to fund—Nominee 
predeceasing subscriber—Subsequent death of subscriber—Relative rights of 
wife of nominee and heirs of subscriber—Vested interest whether created in 
favour of nominee. : 

L,a Railway employee, nominated one B as the person to whom the 
amount standing to his credit in the Railway Provident Fund should be paid 
in the event of his death while still in service. B* however predeceased L, 
and the latter having died subsequently a dispute arose as between B’s widow 
on the one hand and the heir of L on the other as regards the right to the 
Provident Fund amount. R. 23 of the Provident Fund Rules of the Com- 
pany provided as follows :— 

(1) “Notwithstanding any disposition whether testamentary or otherwise 
by a depositor, of the sum standing to his credit in the Fund, any nomination 
in the prescribed declaration form which purports to confer upon any person 
the right to receive . . . . . . suchsum on the death of the depositor 
shall be deemed to confer such right absolutely until such nomination is 
varied or expressly cancelled by the depositor. 

(2) Notwithstanding anything contained in the Succession Certificate 
Act of 1889, any person nominated in the declaration form shall on the death 
of a depositor be entitled to the grant of a certificate under that Act entitling 
him to receive payment of such sum and such certificate shall not be deemed 
to be invalidated or superseded by any grant to any other person of Probate 
or Letters of Administration to the Estate of the depositor.” 

It appeared that the declaration form conformed as regards execution 


and attestation to the provisions of an English will and there was also a note 
Cor A eit oe ee 


* C. M.A. No. 354 of 1934. 13th December, 1935. 
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that if the deposit was to be apportioned among two or more nominees a 
separate declaration was necessary. 


Held, that the “absolute right to receive” the moneys conferred by the 
rule meant a vested right in the money which passed to the heir of the 
nominee at his death, and that B’s widow was consequently entitled to succeed. 

Ma Kyway v. Ma Mi Lay, (1928) I.L.R. 6 Rang. 682; Bennett v. Slater, 
(1899) 1 Q.B. 45 and Warton v. Redman, (1901) 2 Ch. 471, referred to. 


Hardial v. Janki Das, (1928) 108 I.C. 894: A.LR. 1928 Lah. 773, con- 
sidered. 

Appeal against the order of the District Court of Chingle- 
put in O.P. No. 117 of 1931 dated Friday, the 23rd February, 
1934. 

S. T. Srinivasagopalachari and K. Manavalan for 
Appellant. 

M. S. Venkatarama Aiyar for Respondent. 

The Court delivered the following 

Jupcmrent.—This is an appeal against the order of the 
learned District Judge, Chingleput, granting Mothi Bai the 
respondent here a succession certificate entitling her to collect 
from the Madras and Southern Mahratta Railway Company the 
sum of Rs. 3,038 being the provident fund amount standing to 
the credit of one Lakshmana Singh, a servant of the company 
who died in 1931. Mothi Bai is the widow and heir of one 
Bhavani Singh whom Lakshmana Singh nominated as the 
person to whom the amount standing to his credit should be 
paid in the event of his death while still in service. But 
Bhavani Singh died in 1921. The certificate has been granted 
to the respondent as his heir. The appellant, who is the heir 
of the deceased subscriber contended before the learned District 
Judge that the effect of nomination is merely to entitle the 
nominee if he is alive at the death of the subscriber to draw 
out the money. That contention is pressed on appeal. The 
order of the learned District Judge is “Having regard to the 
provisions of the Provident Fund Rules I think prima facie the 
petitioner-respondent here is entitled to the certificate”. R. 23 
of the rules which reproduces S. 5 of the Provident Funds 
Act, leaving out words which are irrevelant is: 


(1) “Notwithstanding any disposition whether testamentary or otherwise 
by a depositor, of the sum standing to his credit in the Fund, any nomina- 
tion in the prescribed declaration form which purports to confer upon any 
person the right to receive . . . . such sum on the death of the depositor 
shall be deemed to confer such right absolutely until such nomination is 
varied or expressly cancelled by the depositor”. 

(2) “Notwithstanding anything contained in the Succession Certificate 
Act of 1889, any person nominated in the declaration form shall on the death 
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of a depositor be entitled to the grant of a certificate under that Act entitling 
him to receive payment of such sum and such certificate shall not be deemed 
to be invalidated or superseded by any grant to any other person of Probate 
or Letters of Administration to the Estate of the depositor”. 


The short question for decision is: Does this “absolute 
right to receive” the money which is conferred by these provi- 
sions mean a vested right in the money, which passes to the 
heir of the nominee at his death? We answer this question in 
the affirmative. 

Learned Counsel for the appellant relies on a.decision of 
a single judge of the Lahore High Court, Hardialv. Janki Dasi, 
where it is held (by Addison, J.) that: 


“The object of the nomination system is merely to designate some person 
to whom the Provident Fund money may be paid”. 


But that case refers to the Fund of a Municipal Corpora- 
tion, the rules of which are not before us and clearly distinguish- 
ed another case, where the declaration filed purported to bea 
will and to dispose of the money absolutely in favour of a 
nominee. Here also the declaration appended to the rules of 
the Fund is in the form of a will. It begins: 


“T hereby declare that in the event of my death the undermentioned 
person shall be entitled to receive payment of my deposit in the Railway 
Provident Fund”. 


At the foot of it is a note “if the deposit is to be appor- 
tioned among two or more nominees a separate declaration 
should be given in respect of each”. This in our view shows 
that the nominee or nominees are persons who are intended to 
acquire title in the money and not merely persons designated to 
give a valid quittance to the company. Another note provides 
that the declaration shall become null and void and a fresh 
declaration shall be required in the case of the marriage or 
remarriage of a member who is not a Hindu, Muhammadan, 
Buddhist, etc., that is to say, a British employee of the company. 
Also, with a view obviously of applying to the case of a British 
employee the declaration form itself conforms as regards 
execution and attestation to the provisions of an English will. 

For the respondent two recent cases decided by Benches of 
the Rangoon High Court are relied upon. Ma Nu v. Ma Gun2 
which was decided prior to the passing of the Provident Funds 
Act, decides that the nomination in that case amounted to a 
testamentary disposition and was invalid since the nominee 





1. (1928) 108 I.C. 894: ATR. 1928 Lah. 773. 
2. (1924) LL.R. 2 Rang. 388. 
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was a Burman Buddhist who had no power to make a will. In 
the second case Ma Kyway v. Ma Mi Lay! it was held 
that the effect of S.5 of the Provident Funds Act is that a 
nomination is valid in spite of any prohibition in the personal 
law of the person making the nomination. Pratt, C.J., and 
Ormiston, J., make it clear that in their opinion the nominee is 
not merely a person designated to receive the money and give 
the Railway company a clear duittance but a beneficiary. They 
state the case thus: 


“The déceased was an employee of the Burma Railways. He nominated 
his sister Ma Kyway as his beneficiary,’ 


The view contended for by the appellant that the nominee 
is a person who shall receive the money in the first instance 
and administer it for the benefit of the dependants or heirs of 
the deceased seems to us to be contrary to the rules framed by 
this company. The Act in S. 3 provides that the company may 
make arule prescribing that some particular dependants of 
the subscriber shall be paid the amount standing to his credit in 
the event of his death during the period of his employment. 
But this company has made no such rule. On the contrary in 
setting out in order the persons to whom ‘the Provident Fund 
amount is payable the rule (R. 22) enumerates them as 
follows :— 


(a) a dependant to whom the money is payable under the rules and who 
is nominated in the declaration, 


(b) any person nominated to receive the money in the declaration and 
so on. 


It appears therefore that. the money is not payable toa 
` dependant as such unless the dependant is also nominated in 
the declaration. And R. 21 indicates precisely the nature and 
effect of the declaration. It is: 


“When a deposit account is first opened the member concerned shall be 
required to give a declaration in Form G. 45 (printed as an annexure to these 
` rules) particularising the person or persons by whom he is desirous that the 
whole or any portion of his deposit shall be received in the event of his death 
and the deposit shall be payable in accordance with such declaration. The 
declaration will remain in force until it is revised or cancelled by means of a 
notice in writing given to the Chief Auditor”. 


Learned Counsel for the appellant contends that S. 5 of 
the Act by which nomination. shall be deemed. to confer 
absolutely the right to receive the money does not vest the 
title to the money in the Homies because the words “vest the 


money in the nominee” are not expressly used while such 
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words are used in another section of the Act, namely, S. 3. 
S. 3 provides that when the sum to the credit of the subscriber 
at his death is payable under the rules of the fund to any 
dependant of the deceased such sum shall—with certain reserva- 
tions—vest in the dependant free from any debt incurred by 
the deceased or incurred by the dependant before the death of. 
the subscriber. It appears to us that the use of the expression 
“vest” in this section is appropriate and convenient to describe 
the absolute right which such a dependant has to the money. 
The fact that the word occurs in S. 3 does not mean that an 
absolute right cannot be conferred by the provisions of a section 
in which the word is not used. In England under the Friendly 
Societies Act, 1875, as amended by the Act of 1883 a member 


.of a society can nominate any person to receive a sum not 


exceeding £100 out of the money payable at his death. It has 
been held in Bennett v. Slater! that such a nomination cannot 
be revoked by will but only in the manner laid down in the 
Act and that the sum so made payable is not part of the 
residuary estate of the deceased. And in the case Redman? 
In re: Warton v. Redman? when the nominee died before the 
nominator and his representative claimed the money the deci- 
sion of Kekewich, J., is: 


“I cannot see why the estate of a nominee who dies before the nominator 
should be deprived of the benefit intended to be conferred, even although his 
death may be unknown to the nominator . . . . . . . . Ido not see 
anything in the wording of the rule to prevent the policy money being due to 


the legal personal representative of the nominee”.* 


Compare also the observations of A. L. Smith, L.J., in. 


Bennett v. Slater1: 

“I may in the first place remark that, where there has been a nomination 
as in the present case, until that nomination has been revoked I think that the 
nominee, and not the nominator, is the person beneficially interested in the 
money”. ` 

Our conclusion therefore is that in the nomination of the 
respondent’s husband a right became vested in him to the 
money which might be found to the credit of Lakshmana Singh 
in the event of his dying during his employment. 

The appeal fails and is dismissed with costs. 


/ B. V. V. Appeal dismissed. 


1. (1899) 1 Q.B. 45. 2. (1901) 2 Ch. 471. 

*[The decision is not the decision of Kekewich, J., but of Phillimore, J., 
in an unreported case Caddick v. Highton, which is approved and followed 
by Kekewich, J. in the case cited above. Rep.] 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CORNISH. 
Kandasami Mudali .. Appellani* (Petitioner—ist 
Defendant) 
v. 
Annamalai Reddi and others .. Respondents (L. Rs. of Plain- 
l tiff and 2nd Defendant). 


Limitation Act (IX of 1908), Art. 182 (7)—Mortgage decree—Decree 
ex parte—Mortgagor applying to set aside the preliminary decree—Applica- 
tion granted in appellate Court and fresh trial ordered—Meanwhile morigaged 
property sold—Fresh trial and amount due on mortgage found less than what 
was given by the ex parte decree—A pplication by the mortgagor for restitution 
of the excess amount received by the respondent from sale of property— 
Application within three years from the date allowed by the second decree— 
Not time barred—Restitution proceedings, nature of—S. 144, Cwil Procedure 
Code. 

A mortgaged property was brought to sale in execution on 10th August, 
1927. Since the preliminary decree had been obtained ex parte against the 
mortgagor, he applied to have it set aside. But only in the appellate Court 
was his application granted and a fresh trial was ordered on 16th January, 
1928. As a result in the fresh trial an amount less was found due than was 
originally decreed ex parte on the mortgage and a decree accordingly was 
made on 31st October, 1928 which gavea period of 3 months within which 
to pay the amount. An application for restitution, was made by. the 
appellant (mortgagor), of the excess received by the respondent from the 
sale of the mortgaged property. The application was made on 30th October, 
1931. On the question whether the application was in time, 

Held, that the Article of the Limitation Act which applies would be 
Art, 182 (7) and therefore the application for restitution was not time-barred. 

Unnamalat Ammal v. Mathan, (1917) 33 M.L.J. 413, followed. 

When an ex parte decree is set aside and fresh trial ordered, this process 
cannot be rightly described as a variation or reversal of the decree which has 
been set aside. The parties are remitted to the position in which they stood 
before the ex parte decree was made. ‘There is a retrial and the decree made 
upon this retrial is a new decree. Being a new decree it isnot a decree 
varying or reversing the decree which has been set aside. The effect of the 
new decree was to fix the liability of the defendant and if the result is that 
the plaintiff is entitled to less than he had actually received upon the execu- 
tion of the decree which has been set aside, he is, in equity at all events, 
bound to restore the excess. S. 144; Civil Procedure Code, may not be 
strictly applicable to the case. But upon the equitable principle which 
underlies S. 144 and also in pursuance of the inherent power of the Court to 
prevent an abuse of its process, an order for restitution of the balance due 
can be made in favour of the mortgagor. 


Appeal ‘against the order of the District Court of 


Trichinopoly dated the 7th September, 1933 in A. S. No. 20 of’ 


1933 preferred against the order of the Court of the Distrtct 
Munsiff of Ariyalnri in E. A. No. 219 of 1932 in O. S. No. 306 
of 1925. ` 








* C. M: S. A. No. 10 of 1934. - 10th September, 1936, 
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K. Narasimha Aiyangar for Appellant. 

A. Srirangachari for Respondents. 

The Court delivered the following 

Jupemrent.—In execution of a mortgage decree against 
the appellant his property was brought to sale on 10th August, 


1927, The preliminary decree in the suit had been made 


ex parte but before the passing of the final decree the appellant 
had applied to have the ex parte preliminary decree set aside. 
He did not succeed in this application until the matter had been 
carried to the appellate Court when the ex parte decree was 
set aside and the suit was remanded for fresh trial. This was 
on 16th January, 1928. The result of this new trial was that 
the mortgage amount decreed was Rs. 278-9-3 less than the 
amount of the ex parte decree. This new decree was made on 
31st October, 1928. An application for restitution was made 
by the appellant of the excess amount received by the respondent 
from the sale under the ex parte decree. This application was 
made on 30th October, 1931. The question is, is this applica- 
tion intime? The District Judge hasheld that restitution could 
have been and ought- to have been claimed when the e+ parte 
decree was set aside on 16th January, 1928, and consequently 
that the application is time barred. This decision would be 
right if Art. 181 of the Limitation Act governed the applica- 
tion. It has been held by the Lahore High Court in Gujar 


Mal v. Narayan Singh! that Art. 181 is the relevant provision 


to applications for restitution. But a Bench of this High 
Court in Unnamalat Ammal v. Mathan? has held that an 
application for restitution is in reality an application for 
execution of a decree, on the ground, as I understand it, that 
it is to enforce a legal obligation arising from a decree itself, 
that is to say, an obligation upon the decree-holder to refund 


‘more than he is entitled to receive under the decree. The 


Madras ruling is that Art. 182 of the Limitation Act is the 
appropriate provision. Cl. 7 of this Article gives a period of 
three years, where the application is to enforce the payment 
which the decree directs ‘to be made on a ¢ertain date, from 
that date. Therefore it has been argued for the appellant 
that the decree having been made on 31st October, 1928 and 
the decree having given 3 months’ time for payment, the 
application for restitution made on 30th October, 1931, is in 


A. ALR. 1931 Lah. 504. 2. (1917) 33 M.L.J. 413. 
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time. In my opinion this contention is correct.. When an 
ex parte decree is set aside and a fresh trial ordered, I do not 
think that this process can be rightly described as a variation 
or reversal of the decree which has been set aside. The parties 
are remitted to the position in which they stood before the 
„ex parte decree was made. There is a retrial and the decree 
made upon this retrial is a new decree. Being a new decree 
it is not a decree varying or reversing the decree which has 
been set aside. The effect of the new decree was to fix the 
liability of the defendant and if the result ïs that the plaintiff 
is entitled to less than he has actually received upon-the execu- 
tion of the decree which has been set aside, he is in equity, at 
all events, bound to’ restore the excess. S. 144, Civil Procedure 
Code, may not be strictly applicable to the case, but upon the 
equitable principle which underlies S. 144, and also in pursuance 
of the inherent power of-the Court to prevent an abuse of its 
process, I think that an order for restitution of the balance 
can be made in favour of the appellant. As I have already 
said, this application -was made within the time-limit fixed by 
Art. 182 and it wasin time. ` l 
The result is that the appeal is allowed with costs and the 
order of the District Munsiff will be restored. 


(Leave to appeal is refused.) 
K. C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice HorwiLL. 


Rao Saheb '` Manda Appa Rao 
Pantulu Garu—Interim-Trustee 
of Haradakhandi Mutt and 





another l Appellants* (Defendants 1 
i and 2) 
v. 
Budankayala Vignesam Subudhi 
and others -. Respondents (Plaintiffs 
. and Defendants 2 and 


3 and nil). 
Mutt and Matadhipathi—Powers of, over income—~Rents accrued due but 
not collected—Death of mahant—Accrued rents if personal ‘property of 
deceased—Incidental finding in judgment—If res judicata—A ppeal, ‘ 
Arrears of rent accrued due from mutt property during the lifetime of 
a prior mahant and since collected by the succeeding mahant are not the 
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personal property of the prior mahant so as to be liable to satisfy a decree 
passed against the personal property of the late mahant in a suit ona 
promissory note executed by him for purposes not binding on the mutt. ` 

` Where in giving a decree against the personal property if any of the late 
mahant, the Court gave an incidental finding that the arrears of rent due 
during the lifetime of the late mahant and since collected are the personal 
property of the late mahant and therefore liable in satisfaction of the decree, 
though no mention of the rents is made in the decree, an appeal lies at the 


_ instance of the mutt to canvass that finding as, if the plaintiff sought to 


execute the decree against such rents, the executing Court would be bound by 
this finding. e 

Powers of a mahant over the income and corpus of mutt property 
discussed. 

Lakshmindra Thirthaswamiar v. Vibhudapriya Thirthaswamiar, (1922) 
44 M.L.J. 187, doubted and distinguished. 


Appeal against the decree of the District Court of Ganjam 
in A. S. No. 468 of 1930 preferred against the decree of the 
Court of the Subordinate Judge of Berhampore in O.. S. 
No. 83 of 1928 (O. S. No. 27 of 1928, District Court, Ganjam). 

B. Jagannadha Das and S. Subramania Sastri for 
Appellants. 

G. Lakshmanna and G. Chandrasekhara Sastri for 
Respondents. i 


The Court delivered the following 


Jupcmrent.—The plaintiffs lent a sum of money on a 
promissory note to the late mahant of the Lakshminarasimha 
Swami Mutt at Haradakhandi and have brought this suit 
against the present holders of the mutt for the recovery of the 
amount due. Both the lower Courts have found that the debt 
was not for the necessity of the mutt and was therefore not 
binding on the present mahant. In giving a decree against the 
personal property if any of the late mahant, both Courts have 
held that the arrears of rent due during the lifetime of the late 
mahant and since collected are the personal property of the 
late mahant and therefore liable in satisfaction of the decree. 
An appeal has been filed against this incidental finding, while 
a memorandum of cross-objections has been filed with regard 
to the main finding that the debt is not binding on the mutt. 

Both Courts held that arrears of rent due before the late 
mahant’s death but not collected by him were his personal 
property, because of a dictum of Ramesam, J., reported in 
LakshmindraThirthaswamiar v. Vibhudapriya Thirthaswamiar1. 





]. (1922) 44 M.L.J. 187, 
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That too was a suit against a mutt and it was held that the 
debt was not binding on the mutt. No issue was raised on the 
question whether rents uncollected would be liable for the debt 
and no discussion before the learned Judges seems to have 
taken place. Krishnan, J., makes no reference to the matter. 
Ramesam, J., at the very end of.his judgment, says: 

“In the result the appeal: is allowed so faras the mutt properties are 
concerned but the plaintiff will be entitled to a decree for the suit sum against 
the assets of the late Swamiar in the hands of the defendant—such as 
uncollected arrears since collected or investments of the late Swami which 
have not been incorporated with the mutt properties”. 

It is contended in appeal that this dictum is not in 
accordance with the law on the point. Whether or no arrears 
not collected were the property of the late mahant depends 
upon the larger question as to the powers of the mahant to 
dispose of mutt property. This question has been considered 
in a very large number of cases and many of the older decisions 
are no longer good law. The first case that may be considered 
as bearing on this question is Ram Parkash Das v. Anand 
Dast which case came up for consideration in Kesho Das v. 
Amar Dasji2, The latter was a case in which the applicability 
of S. 92, Civil Procedure Code; to the management of a mutt 
was considered and it was held that this section did apply and 
that although the mahant was not a trustee in the legal sense 
of the word, yet he was a trustee ina general sense for the 
proper administration of the mutt and its property. At 
page 385 is an extract taken from the earlier case Ram Parkash 
Das v. Anand Das?: 


“ This practice (of succession by Chela to Matiant) is ascetic; it involves 
a separation from all worldly wealth and ties, and a self-dedication to the 
services and rites of theasthal. . . . . . this property is held by the 
mahant as its owner, and the succession to him in such property follows with 
the succession to the office. The nature of the ownership is, as has been said, 
an ownership intrust for the mutt or institution itself, and it must not be 
forgotten that although large administrative powers are undoubtedly vested 
in the reigning mahant, this trust does exist, and that it must be respected”. 


..This reference to the ownership of the property by the 
mahant had given rise.to some missunderstanding and their 
Lordships had to point out that the mahant had no proprietary 
ownership of the mutt property nor did the property vest in 
him in trust (in the English sense) for the mutt. ` In Vidya 
$e 


1. (1216) 31 M.L.J. 1: L.R. 43 LA. 73; LL.R. 43 Cal. 707 (P.C.). 
2. (1934) LLL.R. 14 Pat, 379, 
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Appa Rao Varuthi v. Balusami Aiyar! the law on the subject was very 

Vignesam fully and elaborately discussed, the Board there confining itself 

Subudhi. to the question whether a mahant was a trustee in the English 
sense. Their Lordships concluded from the cases cited before 
them that the mahant had very large powers of disposal over 
his property and was not restricted in his dealing with the 
property as he would be if he were a trustee in the legal sense 
of the word. The cases were summed up at page 847 in these 
words: 

“From the above review of the general law relating to Hindu, and 
Mahomedan pious institutions, it would prima facie follow that an aliena- 
tion by a manager or superior, by whatever name called, cannot be treated as 
the act of a ‘trustee’ to whom property has been ‘conveyed in trust’ and who 
by virtue thereof has the capacity vested in him which is possessed by a 
‘trustee’ in the English law”, 

Nowhere in this very long judgment did their Lordships 
give countenance to any suggestion that the head of a mutt had 
any proprietary interest in the mutt property or its income, nor 
does such a contention seem to have been put forward before 
their Lordships. Mr. Lakshmanna, for the respondents, has 
drawn my attention to the passage set out at the bottom of 
page 850: 

“ Ordinarily speaking, the Sajjadanashin has a larger right in the surplus 
income than a mutawali, forso long as he does not spend it in wicked 
living or in objects wholly alien to his office, he, like the mahant of a Hindu 
Mutt, has full power of disposition over it”. 

This sentence does not help the plaintiff, for it shows that 


although alienations by a mahant cannot ordinarily be questioned, 
yet he cannot spend money entirely as he pleases on objects of 
vice or onobjects wholly alien to his office. Nelliappa Achari v. 
Punnaivanam Achari? is another case under S. 92, Civil 
Procedure Code, and contains the same finding that the mahant 
holds his property under a kind of constructive trust. The only. 
case to which my attention has been drawn and which contains 
anything which might suggest that the mahant has a personal 
interest in the property is Srinivasa Chariar v. Evalappa 
Mudaliar8. This was a case of a dharmakartha and their 
Lordships were careful to distinguish his position from that of 
the head of a religious institution. They say: 

“The position of dharmakartha is not that of a shebait of a religious 
institution, or of the head of a mutt. These functionaries have a much 


higher right with larger power of disposal and administration, and they have 
a personal interest of a beneficial character”. 
Baa ee 346: L. R. 48 I.A. 30 L.R. hee: 831 (P.C.). 


2: I. 
. (1926) 52 M.L.J. 415: I.L.R. 50 Mad 
3. (1922) 43 M.L.J. 536: 49 I.A. 237: LL.R. 45 Mad. 565 at 581 (P.C,). 


—— 
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Their Lordships were not concerned at all in that case 
with the powers of a mahant; but the passage does not neces; 
sarily mean more than that he may use mutt property toa 
reasonable extent for purposes that are not strictly speaking 
for the benefit of the mutt. There is no reason to think that 
any principle was here laid down that would conflict with the 
very many cases in which the fiduciary nature of the office of 
the head of a mutt has been emphasised. Niladri Sahu v. 
Mahant Chaturbhuj Dast has been quoted to show the large 
powers of the mahant to alienate property, even for purposes 
that may be considered to be extravagant; but in that case it 
was found that the immediate cause of the borrowing was the 
mutt’s need for money to carry out and pay for its services; 
and it was therefore held that it was only right that as the money 
was needed by the mutt, the money should be repaid out of the 
mutt properties. A receiver was therefore appointed to manage 
the properties and make the mahant an allowance. The mutt 
Properties were certainly not attached on the ground that the 
mahant had a free power to dispose of the income of the mutt 
ashe chose. A number of cases have also been quoted to me 
in which the well-accepted principle was reiterated that for the 
purpose of limitation time does not begin to run against the 
mutt for alienations made bya mahant until his death; the 
reason being that a mahant has power to alienate, even though 
the alienation may not be strictly necessary. In Mahanth 
Ram Charan Das v. Naurangi Lal2 it was held that if the whole 
Property was alienated, such an act would be void ab initio; 
but that the alienation of one item would be valid for the 
mahant’s lifetime. Although therefore the head of a mutt has 
power to alienate some part of the mutt property without 
‘question, it is always subject to the restriction that he must not 
mismanage the property or allow the institution to suffer from 
any of the alienations made by him. 

I have been at some pains to discover whether in any of 
the cases quoted before me any distinction could be drawn 
between the powers of a mahant over the income from the 
‘mutt property and the corpus. In some of theold cases it was 
suggested that the mahant had complete power over the surplus 
‘income of the property after meeting the running expenses of 
the institution ;.but I find no warrant for sucha distinction in any 


1. (1926) 51 M.L.J. 822: L.R. 53 LA. 253: IL.R. 6 Pat. 139 (P.C). 
2, (1933) 64 M.L.J. 5053L.R. 60 LA. 124: LL.R, 12 Pat. 251 (P.C). 
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Appa Rao Of the cases that have been quoted and which may be consider- 
wie ed to be still good law. It would seem reasonable to suppose 

Nignesam í ; s : 

Subudhi. that income which arises out of mutt properties belong to the 
mutt; and so it has been held in Arunachalam Chetty v. 
Venkatachalapathi Guruswamigali. In that case there was a 
dispute between the gurukkal, who was the head of a mutt, and 
some chetties who had been in possession of certain items of 
the mutt property for 90 years or more. They did not claim 
any beneficial right in the mutt property; but the gurukkal. 
who was suing them for the return of the property claimed it 
as his own. A question arose as to a sum of Rs. 20,000 which 
was accumulated income. The Subordinate Judge declared 
that the gurukkal was entitled to the entire beneficial enjoy- 
ment of the income of.the suit villages during his life and 
continuance as the spiritual head of the institution, subject only 
to the maintenance of the institution. Their Lordships of the 
Privy Council say at page 271: 

“TItis plain to their Lordships that this (reasoning) would be not only a 
subversion of the usage and custom of the mutt, but would bea violation of 
the law applicable to such institutions. A fair test to be applied in such cases. 
is to demand what is the true principle or nature of the administration of 
surplus income. It is, of course, the duty of a trustee to refrain from the 
personal enjoyment of such surplus and to add the same to the capital of the 
estate to be administered ; and this law also applies to the property of a mutt 
or asthal, and that whether the title to the same is in the gurukkal as 
spiritual head of the institution—which is an ordinary case—or is in trustees 


like the chetties according to the usage and custom of the institution, as in 
the present case”. 


Basudeo Roy v. Mohant Jugal Kishwar Das? dealt with. 
acquisitions made with the income of an asthal and it was held 
that they were subject to the same trust as the original pro-- 
perty. Although that case might be distinguished, yet it 
cannot be doubted that their Lordships were considering who 
had the title to the income from mutt property; for the argu- 
ment was raised before them that such income was the personal 
property of the mahant. That argument was repelled. It 
would therefore appear from the various cases quoted that no 
distinction can be drawn between liquid assets or the income 
of the property and the corpus itself. All money arising out 
of the mutt property becomes itself mutt property the moment: 
itis received on behalf of the mutt; and no special act of 
appropriation is necessary to convert it into mutt property. 





1. (1919) 37 M.L.J. 460: L.R. 46 LA. 204: LL.R, 43 Mad. 253 (P.C.). 
2. (1918) 35 M.L.J. 5 (P.C,). 
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On the contrary, such receipts remain mutt property unless and 
until the mahant choses to spend them in pursuance of the 
large powers given to him. Admittedly upon a mahant’s death 
the property vests in the successor and such liquid assets as 
are available and have not been otherwise disposed of by the 
late mahant pass immediately to his successor. 


The title of a mahant to the money collected after he 
became mahant but which was due before the death of the 
late mahant would be much stronger; for the property had 
never passed into the hands of the late mahant and could not, 
by any reasonable theory put forward before me, be consider- 
ed as the property of one who was dead before the property 
came into existence. The lower Courts were therefore wrong 
in holding that the rents not collected by the late mahant were 
his personal property, liable for the debts incurred by him. 


It is argued that no appeal lies with respect to this finding 
because no mention of the rents is made in the decree. I have 
however little doubt that if the plaintiff sought to execute the 
decree and the mutt raised the objection that the rents were 
not the property of the late mahant, the executing Court would 
hold that the point had already been decided against them. 
The judgment can always be referred to in interpreting the 
decree, and I think that this appeal was very properly preferred. 
The appeal is therefore allowed with costs in all Courts. 


It seems not to have been contended in the lower appellate 
Court that the money received by the late mahant was used for 
purposes binding on the mutt; but it was argued that the 
money was utilised in financing some litigation upon which the 
Zamindar of Chinnakimedi had embarked and that the money 
had been subsequently repaid and credited to the general funds 
of the mutt, and so presumably utilised for mutt purposes. It 
is suggested that the money upon receipt from the Zamindar 
of Chinnakimedi was used partly in discharge of the bills of 
food purveyors and partly in meeting the necessary expenses 
of the late mahant in defending himself against a charge of 
murder. There is certainly room for doubt whether the money 
recovered from the Zamindar of Chinnakimedi can be connect- 
ed with the suit promissory note; but even if it can both the 
lower Courts found that it had not been proved that the 
money received in execution was applied in discharge of debts 
borrowed for purposes binding on the mutt. Although money 
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was paid to food purveyors it does not appear to have been 
paid to them for food supplied; but rather to discharge the 
principal. and interest due on debts incurred for purposes un- 
known to us. With regard to the criminal case, one cannot say 
without reference to the judgment and other evidence furnish- 
ing us with information regarding the nature of the case 
against him whether he was justified in using the mutt property 
to defend himself. One can easily think of circumstances in 
which such a spending would not be warranted, although in 
many cases it would. The lower Courts are not even satisfied 
that any part of the money went to meet these expenses. I am 
not prepared therefore to disagree with the finding oF the 
lower Courts on either of these points. 

It is now argued for the first time, and that only in reply, 
that the mere fact that the money was received in the general 
accounts to the enrichment of the mutt gives the right to the 
plaintiff to have recourse against the mutt property. Ido not 
think that any such general principle can be laid down that 
would be independent of all considerations how the late mahant 
had used the surplus money in his possession. Certainly it is 
not aii unmixed question of law and I do not feel justified in 
going into this question now. The memorandum of cross- 
objections is dismissed with costs. 

Leave to appeal is granted with respect to the main appeal. 
With respect to the memorandum of cross-objections leave is 
refused. 

Appeal allowed. 

S. V. V. . Memo. of Cross-objections dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; Present :—Mr. JUSTICE VENKATARAMANA Rao. 
Kotamreddi Subba Reddi .. Appellant* (Petitioner-Plain- 


tiff) 
v. 
Perumareddi Venkatanarasimha- 
reddi and others - 4. Respondents (Defendants). 


Court-fee stamps—Stamps of the denomination required for a plaint on a 
promissory note not avatlable—Lesser stamp: fixed and plaint presented— 


District Court rejecting it—No time granted by District Judge for supplying 


sufficient stamps—Order illegal—Notification 76 of Court-Fees Rules of 1883 
as amended by Notification of 1924 providing: for such a contingency. 


* A, A. O. No. 165 of 1934 and 31st August, 1936. 
C. R. P. No. 500 of-1934. 
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A suit was framed on a promissory note of about Rs. 8,000 on the last 
date of limitation, but the plaintiff’s pleader, not béing able to get the court- 
fee stamps of the value of Rs. 700.odd required, on account of the fact that 
the money had to be paid before 11-30 a.m. into the Taluq Office which was 
impossible as the plaintiff himself had approached the pleader for framing 
the plaint at 12 o’clock that day, presented the plaint with a court-fee stamp 


of annas 12 fixed thereon. The Sheristadar declined to receive the plaint and f 


the matter was brought to the notice of the District Judge who also declined 
to receive it, making an order‘ This ‘plaint not being properly stamped will 
not be received’. The pleader interviewed the Judge in Chambers and 
requested him to grant time till 12 noon the next day within which he under- 
took to supply the deficiency of stamp. .But the Judge refused to accede to 
his request. 

Held, that the District Judge acted een in declining to receive the 


plaint. 
It is incumbent upon the Court to receive 2 it, fix atime within which the 


deficiency should be made up and if it is not complied with within the time 


allowed, to reject it. 
Basavayya v, Venkatappayya, (1926) 51 M.L.7. 90 and Narasimha Rao v. 


Venkata Krishna Rao, (1932) M.W.N. 104, followed. 

Further, there is nothing illegal in permitting a plaintiff to file a plaint 
with stamps of denomination smaller than the one required under the rules, 
if the requisite stamps are not available. There is nothing in the rules which 
prohibits the receipt by the Court of a plaint with court-fee stamps of a 
denomination lesser than the one required under that rule. On the other 
hand Notification No. 76 dated 19th May, 1883, framed by the Local.Govern- 
ment under the power given by S. 27 (a) and (b) of the Court-Fees Act, as 
amended by Notification dated 25th February, 1924, provides that Court- 
fee stamps of a lesser denomination can be affixed, ifthe stampof the 
required value is not available. 

Appeal against the order of the District Court of Nellore, 
dated 24th February, 1934 and made in. O. S. No. (not 
numbered) and Civil Revision Petition under Ss. 115 of Act V 
of 1908 and 107 of the Government of India Act to revise the 
aforesaid order. 

B. Somayya for Appellant. 

K.. Kuppuswamy and A. Viswanatha Dikshithar, Court 


Guardian, for Respondents. 
The Court delivered the following 


Jupement.—This is a Civil Miscellaneous Appeal against 


the order of the District Judge'of N ellore refusing to receive 
a plaint. 

A preliminary objection has been taken that no appeal lies 
and it is conceded that no appeal lies. A revision petition has 
been filed and I therefore propose to deal with the said petition. 

The suit was to recover a sum of Rs. 8,131-13-0 upon a 
promissory note executed by defendants 1, 5 and 8 in favour 
of the plaintiff and also for a declaration that a certain 
mortgage executed by the eighth defendant in favour of the 
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ninth defendant is void and not binding upon the creditors of 
the family of defendants 1 to 8. On the last date of limitation, 
that is, on the 24th February, 1934, the plaintiff appeared to 
have gone to the office of his pleader and asked him to prepare 
a plaint and file the same in Court that day. It was about 


. 12 noon when he saw his pleader. The Court-fee leviable on 


the plaint is a sum of Rs. 710-12-0. It seems that the Court- 
fee stamps of the denomination required under the rules could 
only be obtained from the Taluk Office and for that purpose the 
money had to be paid into the Taluk Office before 11-30 a.m. 
So the necessary stamps could not be’ available to the 
plaintiff. It took nearly 4 p.m. to’ have the plaint prepared 
and the plaint was thereupon presented with a court-fee stamp 
of annas twelve affixed thereon. The Sheristadar declined to 
receive the plaint and the matter was brought to the notice of 
the learned District Judge who also declined to receive the 
plaint and passed the following order :— 
“ This plaint not being properly stamped will not be received”. 


Within a few minutes after the said order having been 
passed, the pleader for the plaintiff interviewed the learned 
District Judge in his chambers and made a request to him to 
grant time till 12 noon the next day for supplying the deficient 
stamp or permit him, to affix court-fee stamps of a smaller 
denomination and present the plaint within 15 minutes. But 
the learned District Judge refused to accede to either request. It 
seems to me that the learned Judge acted illegally in declining 
to receive the plaint. In more than one decision of this Court 
it has been pointed out that the Court has no jurisdiction to 
return the plaint presented with an insufficient stamp. It 
is incumbent upon the Court to receive it, fix a time within 
which the deficiency should be made up and if it is not 


complied with within the time allowed, to reject it. Vide 


Basavayya v. V enkatappayyal and Narasimha Rao v. Venkata 
Krishna Rao? where Jackson, J., followed Achut Ramchandra 
v. Nagappa Bab Balgyas. It is rather surprising that the 
Office of the District Court should have ignored this procedure 
which has been pointed out by the High Court. Further, I do 
not see that there is anything illegal in permitting a plaintiff to 
filea plaint with stamps of denomination smaller than the one 





1. (1926) 51 M.L.J. 90, 2. (1932) M.W.N. 104. 
3. (1913) I.L.R. 38 Bom. 41. 
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required under the rules, if the requisite stamps are not availa- 
ble. Ss. 25 to 27 of the Court-Fees Act specify the mode of 
levying fees. S. 25 says: 


, “ All fees referred to in S. 3 or chargeable under this Act shall be 
-collected by stamps”. 


Section 26 says: 

“The stamps used to denote any fees chargeable under this Act shall be 
impressed or adhesive, or partly impressed and partly adhesive, as the Local 
‘Government may, by notification in the Local Official Gazette, from time to 
time direct”. 


And S. 27 gives power to the Local Government to frame 
rules for regulating the supply of stamps or the number of 
‘stamps to be used for denoting any fee chargeable under this 
Act. 


The only rule in this behalf which has been brought to my 
notice is the rule framed and published by the Notification 
No. 76 dated 19th May, 1883 as amended by Notification dated 
25th February, 1924. The said rule provides as follows :— 


“When, in the case of fees amounting to or exceeding Rs. 25, the amount 
-can be denoted by a single impressed stamp the fee shall be denoted bya 
-single impressed stamp of the required value. But if the amount cannot be 
-denoted by a single impressed stamp or if a single impressed stamp of the 
required value is not available, an impressed stamp of the next lower value 
-available shall be used, and the deficiency shall be made up by the use of one 
-or more additional impressed stamps of the next lower values available which 
-may be required to make up the exact amount of the fee in combination with 
-adhesive stamps to make up fractions of less than Rs. 25.” 


There is nothing in this rule which prohibits the receipt by 
the Court of a plaint with Court-fee stamps of a denomina- 
tion lesser than the one required under that rule. On the 
-other hand, the rule provides that Court-fee stamps of a lesser 
‘denomination can be affixed, if the stamp of the required 
value is not available. From the affidavits of both the pleader 
and the plaintiff filed in this case, it is quite clear that stamps 
of the required value were not available to the plaintiff on that 
‘day before he could present the plaint in Court. In such 
circumstances the Court ought to permit the pleader of the 
plaintiff to affix the necessary stamps in accordance with the 
request made by him and receive the plaint. Theact of the 
Court in declining to receive the plaint is highly unjust and I 
therefore set aside the order of the learned Judge and direct 
him to receive the plaint and give leave to the plaintiff to 
furnish the deficient stamp within one week after the receipt of 
order by the lower Court from this Court. I however direct 
the plaintiff to pay a sum of Rs. 75 as and for the Advocate’s 


Subba 
Reddi 
v. 
Venkata- 
narasimha- 
reddi. 


Subba 
Reddi 


v. 
Venkata“ 


narasimha- 
Teddi. 


Venkatraju 
v 


Gangarajus 


808 THE MADRAS LAW JOURNAL REPORTS, [ VoL. 


fee to the defendants who are represented by an Advocate in 

this Court and also any other costs incurred by them in 

connection with this civil revision petition and the appeal. I 

understand that the Court guardian has already been paid the 

fee that has been fixed by the Registrar and I do not propose 
to make any separate order for him. 

KC: Order set aside.. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice CorNISH. | 
Srireddi Venkatraju and others.. Appellants* (L. Rs. of the 
i . Decree-holder-Petitioners). 





v. 
Allam Gangaraju and others .. Respondents (Judgment- 
debtors 1, 3 and 5 Counter- 
Petitioners). 


Civil Procedure Code (V of 1908), S.48—Execution petition filed in time— 
Application to issue notice after time—Decree, if barred. 


S. 48, Civil Procedure Code, only prohibits orders being passed on a fresh 
application for execution filed after the time-limit prescribed thereunder, but 
does not prohibit orders being passed on applications, like applications to. 
issue notice to a judgment-debtor, which are ancillary to.an execution. 
petition filed before time. 


Virarama v. Annasami, (1883) I.L.R. 6 Mad. 359, relied on. 

Appeal against the order of the Court of the Subordinate 
Judge of Narsapur dated the 17th day of October, 1933 and 
made in A. S. No. 13 of 1932 preferred against the order of 
the Court of the District Munsiff of N arsapur dated the 15th 
day of December, 1931 and madeïn E. A. No. 1149 of 1929 in. 
O. S. No. 274 of 1918. 

P. Somasundaram for Appellants. 

V. Suryanarayana for Respondents. 

The Court delivered the following 


Jupcment.—The appellants are the legal representatives: 
of the decree-holder. He obtained his decree on 15th October, 
1918. On 7th November, 1929, the appellants made an applica- 
tion to have the décree transmitted to another Court for 
execution. In the meanwhile there had been a protracted 
attempt to serve the third defendant with notices. First defen- 
dant had been served and fifth defendant had been served ; but 
first defendant, the father and guardian of the third defendant, 


. 
* C. M. S. A. No. 47 of 1934. ` 24th September, 1936. 
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refused service on his behalf, and when the appellants got 
third defendant’s mother appointed his guardian, that woman 
was never at the address to which the notice was sent. At 
long last on 30th October, 1930, a Court clerk was appointed 
guardian. By that time of course 12 years from the date of 
the decree had passed. The Court to which the decree was 
transmitted returned it to the transmitting Court to determine 
the question of limitation. And upon this both the lower Courts 
have held that the execution application is barred. It was not 
barred unless it was in the nature of a fresh application after 
the i2 years’ limit laid down by S. 48. The application itself, 
having been made on 7th November, 1929, was within the 
prescribed time-limit, and it seems to me that the notice required 
to go to somebody representing the third defendant was only 
ancillary to that application and could not be treated as a fresh 
application. It is settled that an application made within the 
12 years’ limit does not preclude an order being made on it 
after that period. (Virarama v. Annasami1.) In my opinion, 
therefore, S. 48 did not bar the application. On this conclusion 
it is not necessary to consider the question of fraud. The 
appeal is allowed and the matter willbe remanded for disposal. 
But in view of the dilatoriness of the appellants in pursuing 
their remedies I make no order for costs in this appeal. The 
appellants will have their costs in the lower Courts. 
S. V. V. Appeal allowed and 
case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice STODART. 





Malavaraya Padayachi .. Petitioner* (Petitioner). 


Provincial Insolvency Act (V of 1920), Ss. 53, 54 (1) and 68—Moritgage of 
properties of insoluent—Annulment under S. 54 (1)—Mortgage found support- 
ed by consideration under S. 53—Receiver not admitting proof of debt without 
enquiry —Revision not maintainable before decision arrived at by Official 
Receiver, 

The Official Receiver in an insolvency should not in any way be fettered 
in the course of. making enquiries into the validity of debt of which proofs 
are tendered. The act or decision indicated in S. 68 of the Provincial 
Insolvency Act does not apply to some step taken in the course of such an 
enquiry. 

Hence, where the petitioner had a mortgage from the insolvent and it 
was annulled by the Court under S. 54 (1) of the Provincial Insolvency Act 





1. (1883) I.L.R.6 Mad. 359. 
* C. R. P. No. 479 of 1936. 2Ist August, 1936. 
102 


Vi enkatraju 
j v 


Gangaraju. 


Malavaraya 
Padayachi, 
In re. 


Malavaraya 
Padayachi, 
In re, 


810 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


and in the same proceedings at the instance of the Receiver the Court con- 
sidered the question whether the mortgage should be annulled under S. 53 as 
not supported by consideration and the Court came to the conclusion that the 
debt was true, but when the petitioner filed proof of debt relying on this 
finding the Official Receiver declared that he would not admit the debt to 
the schedule without further enquiry and the petitioner filed a revision against 
that, 

Held, that the Official Receiver should be given an opportunity of 
considering it and coming to a decision and that till he did so, petitioner had 
no grievance and was not entitled to make an application under S. 68. 

The Official Receiver was not acting ultra vires in posting the petitioner’s 
application for further enquiry, though of course there would have been 
nothing wrong and perhaps it would have been better if he had admitted the 
debt and put the onus of getting it expunged from the schedule on the other 
creditors. 

Petition under S, 75 of the Provincial Insolvency Act 
praying the High Court to revise the order of the District 
Court of South Arcot dated 8th November, 1935 and made in 
C. M. A. No. 19 of 1935 preferred against the order of the 
Court of the Subordinate Judge of Cuddalore dated 9th 
November, 1934 and made in M. P. R. No. 193 of 1934 in 
I. P. No. 43 of 1931. 

K. Subramaniam for Petitioner. 

The Court delivered the following 

JupcMent.—This petition arises in insolvency. 

The chief question for consideration is the scope of S. 68 
of the Provincial Insolvency Act. 

Petitioner had a mortgage from the insolvent. It was 
annulled by the Court under S. 54 (1) of the Provincial 
Insolvency Act. In the same proceedings the Court at the 
instance of the Receiver considered the question whether the 
mortgage should be annulled under S. 53 as being not supported 


` by consideration. The Court decided this in favour of the 


petitioner holding that the mortgage debt was true. 


The petitioner then filed proof of the debt before the 
Official Receiver relying on this finding in his favour. The 
Official Receiver it appears declared that he would not admit 
the'debt to the schedule without further enquiry. Against this 


_ declaration of the Official Receiver the petitioner applied to the 


Insolvency Court contending that the Official Receiver was 
bound to accept proof of the debt and to admit it to schedule. 
The Insolvency Court allowed the petition. The petitioning 
creditors then appealed and the District Judge held first that 
the Official Receiver was entitled to hold further enquiry and 
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secondly that the petition was premature. On the first point, 
‘namely, whether the Official Receiver was bound to accept as 
final the decision in the annulment petition, it is possible that 
new information may have come to the Official Receiver since 
that petition was tried. I do not say that any such new infor- 
mation has been obtained in this case. AH I do say is it is 
possible that the Official Receiver has acquired. further infor- 
mation as to the validity of the debt or that when the fact is 
known that this petitioner is proving his debt other creditors 
who knew nothing about the annulment proceedings may come 
forward to attack the debt. I am not prepared therefore to 
say that the Official Receiver was acting ultra vires in posting 
petitioner’s application for further enquiry though of course 
there would have been nothing wrong and perhaps it would 
have been better if he had admitted the debt and put the onus 
of getting it expunged from the schedule on the other creditors. 
Whatever the force of this reasoning I think however that the 
petition must fail on the ground that it is premature. It 
appears to me that the Official Receiver should not in any way 
be fettered in the course of making enquiries into the validity 
of debt of which proofs are tendered. I do not think that the 
act or decision indicated in S. 68 applies to some step taken in 
the course of such an enquiry. Let the Official Receiver decide 
that the debt is or is not to be admitted to the schedule. Then 
the party aggrieved has his remedy. For all we know in this 
case the decision of the Official Receiver may be that the 
finding in the annulment proceedings is binding on him or that 
until it is shown that fresh evidence of a very cogent nature 
has been discovered he is not prepared to re-open the matter. 
But I do think the Official Receiver must be given an opportu- 
nity of considering the case and coming to a decision; and that 
till he does so petitioner has no grievance and is not entitled to 
make an application under S. 68. It is argued by learned 
‘Counsel that petitioner is aggrieved because he has to produce 
witnesses and so on. But there does not appear to be any need 
for him to adduce any further evidence till he knows on what 
new grounds his mortgage debt is being attacked. 
I dismiss this petition. 


K.C. —— . Petition dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] ` 
Present :—Lorp THANKERTON, LORD ALNESS, AND SIR 
GEORGE RANKIN. 


Sat Narain and another .. Appellants” 
v. 
Rai Bahadur Sri Kishen Das, since 
deceased, and others .. Respondents. 


Presidency Towns Insolvency Act (III of 1909), S. 52—Insolvency of H indur 
father—Manager of joint Hindu family—Right of Oficial Assignee to exercise 
father’s power to sell sows shares for antecedent debts—Extent of—Suit for 
partition by sons after father’s insolvency—Provision in decree for division 
after providing for father’s debis—Valhidity of—Presidency Towns Insolvency 
Act, Ss. 17 and 49 (5)—Effect of. 

The father, managing member of a joint Hindu family governed by the 
Mitakshara law, had been adjudicated an insolvent and a vesting order was 
made in favour of the Official Assignee of the right, title and interest of the 
father in the joint family property. It was held in Sat Narain v. Behari Lal, 
(1924) 47 M.L.J. 857: L.R. 52 I.A. 22: LL.R. 6 Lah. 1 (P.C.) that the adjudi- 
cation order did not vest in the Official Assignee the interest of the sons in 
the family property; but the Official Assignee claimed under S. 52 (2) (b) 
of the Presidency Towns Insolvency Act, the right to exercise the power of 
the insolvent, as father, to sell the joint family property for payment of the 
insolvent’s antecedent debts, so far as they were not incurred for immoral or 
illegal purposes. 

Held, (1) the claim of the Official Assignee is well founded, and that, the 
capacity to exercise the insolvent’s power to sell the joint family properties 
for his antecedent debts, these not having been incurred for immoral or 
illegal purposes, vested in the Official Assignee. 

(2) Such power must be exercised subject to its limitations and the provi- 
sions of S.49 (5) of the Presidency Towns Insolvency Act do not apply; nor 
is there anything in S. 17 inconsistent with the exercise of the power of sale 
subject to its limitations. 

(3) The father’s power of sale for his debts exists only so long as the 
joint family property is undivided and the capacity of the Official Assignée 
is also similarly limited. Sita Ram v. Beni Prasad, (1924) I.L.R. 47 All. 263, 
overruled on this point. Re Balusami Aiyar, (1928) 55 M.L.J. 175: LL.R. 
51 Mad. 417 (F.B.), approved. : 

(4) When a decree for partition of the estate is made, it is proper to 
direct that division should be made after provision ‘for satisfaction of the 
remainder of the insolvent’s debts, in so far as the sons fail to show that they 
are immoral or illegal. The pious obligation of the sons is not only an 
obligation not to object to the alienation of the joint family by the father for 
his antecedent debts, not illegal or immoral, but it is a liability of the joint 
estate of the father and sons and hence provision has to be made for them 
before partition. 

Bawan Das v. Chiene, (1921) I.L.R. 44 All. 316, approved. 

Decision of the High Court (Campbell and Dalip Singh, JJ.) in Sat 
Narain v. Sri Kishen Das, (1926) I.L.R. 7 Lah. 376, affirmed. 


ee 


* P.C. Appeals Nos. 23 and 24 of 1932. 13th July, 1936. 
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These are two consolidated appeals from two decrees of 
the Court of Appeal of the High Court of Judicature at Lahore 
both dated the 20th January, 1926, made on appeal from two 
decrees of the District Judge of Delhi both dated the 13th 
April, 1916, whereby the two actions had been dismissed. In 
Appeal No. 23 of 1932 the decree of the Court of Appeal varied 
the decree of the District Judge. In Appeal No. 24 of 1932 the 
decree of the Court of Appeal affirmed the decree of the 
District Judge. The same persons are appellants in both appeals 
and were the plaintiffs in the two actions. 


The matters in dispute have been the subject of three actions, 
namely, the two actions now under appeal to His Majesty in Council 
and a third action in which there is no appeal to His Majesty in 
Council. The nature of these three actions is briefly as follows :— 


The appellants are the sons of the respondent Rai Bahadur 
Lala Sri Kishen Das since deceased (hereinafter called‘ the 
insolvent’) and constituted with him a Hindu joint family governed 
by the law of the Mitakshara, At all material times the appellants 
were minors. The actions relate to the right of the appellants in 
movable and immovable property of the joint family on the 
insolvency of their father, the insolvent. 


By a mortgage dated the 15th April, 1912, the insolvent 
mortgaged to the respondents, the Bank of Upper India, Limited, 
certain ancestral and coparcenary property therein mentioned to 
secure the repayment of a sum of Rs. 4,00,000 advanced by the 
Bank to the insolvent and interest thereon. 


; On the 26th September, 1913, the insolvent was adjudicated 
insolvent. 


By a petition of plaint dated the 14th April, 1914, the Bank 
commenced an action against the insolvent, the present appellants 
and the Official Assignee of the insolvent, claiming payment of the 
amount due on the Bank’s mortgage (namely, Rs. 4,64,021-15-8) 
by sale of the mortgaged properties. 


At some time before the date of the partition action (referred 
to below) the Official Assignee with the consent of the Bank sold 
most of the property subject to the Bank’s mortgage and also 
certain other joint family property. 


By a petition of plaint dated the 2nd October, 1914, the 
present appellants commenced a declaratory action against the 
Bank, the Official Assignee, and the insolvent, claiming a declara- 
tion that the appellants were owners of half the property comprised 
in the Bank’s mortgage and that such mortgage was not.binding on 
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P.C. them and also claiming an injunction to restrain the defendants 
Sat Narai from selling the appellants’ half share and for consequential relief. 
a arain 
es By a petition of plaint dated the 11th January, 1915, the 
al 


appellants commenced a partition action claiming partition of 
Sri Kishen the property comprised in the Bank’s mortgage and other joint 

Das. family property. Most, but not all, of the property in dispute had 
already been sold by auction by the Official Assignee. The defen- 
dants to this action were the insolvent, the Official Assignee, the 
Bank and the several purchasers of such of the property as had 
been sold. 

The substance of the appellants’ contentions in each of the 
three actions was that the Official Assignee had not in any case 
power to dispose of the appellants’ share in the joint property. 

The three actions were tried together by the District Judge at 
Delhi who decided against the appellants on both their contentions 
and accordingly dismissed the partition action and the declaratory 
action with costs and in the Bank’s action gave judgment for the 
Bank for the sum claimed and interest against the estate of the 
insolvent in the hands of the Official Assignee. The District Judge 
remarked that since the estate had been sold by the Official Assignee 
a decree for sale in the Bank’s action would be meaningless. The 
decisions in all these actions were given in April, 1916. 


The appellants appealed to the High Court of Judicature at 
Lahore in each of the three actions with the following results, 
namely :— 

The appeai in the Bank’s action was dismissed for default. 

The appeal in the declaratory action was duly heard and 
dismissed. . 

The appeal in the partition action was duly heard, and the 
order of the District Judge varied by allowing the claim of the 
appellants to partition in respect of the property still unsold, 
subject to provision being made for the balance of the Bank’s debt 
and such other debts as the appellants should fail to show to be 
iliegal or immoral, 


The decisions in the Court of Appeal in the two latter appeals 
were given in January, 1926, after thé dismissal of the appeal in 
the Bank’s action. 

The appellants have appealed to His Majesty in Council from 
the decrees of the Court of Appeal in the partition action (Appeal 
No. 23 of 1932) and the declaratory action (Appeal No. 24 of 
1932). There is no appeal to His Majesty in Council in the Bank’s 
action, i 

The issues in the action now material for the appeal are (3) 
Are the plaintiffs as members of a joint Hindu family bound by 
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the insolvency proceedings? and (8) Are the plaintiffs bound by 
the mortgage-debt to the Bank of Upper India? 


The High Court in deciding on the provisions of the Presidency 
Towns Insolvency Act (III of 1909) held as follows :— 

We hold on what we conceive to be the plain terms of Ss. 17 
and 52 (2) (b) that when at the commencement of his insolvency 
a father has the power to enforce by sale of the whole joint family 
estate the pious obligations of his sons to discharge out of their 
interest his then existing untainted antecedant debts, the capacity 
to exercise that power for the benefit of the insolvent vests in the 
Receiver (Official) Assignee after adjudication, whatever may be 
the technical effect of the adjudication upon the coparcenary in its 
other aspects. 

June 15, 16 and 18. W. H. Upjohn, K.C. and J. M. Parikh 
for Appellants——In a Mitakshara joint family consisting of a 
father and his sons, the father has no power, within the meaning 
of the term in the Presidency Towns Insolvency Act (III of 1909), 
Ss. 2 (e); 17; 52 (2) (b), in, or over, or in respect of, the joint 
family property, and/or the shares of the sons therein, which he 
can exercise for his own benefit. The pious duty of a son to pay 
his father’s debts, does not give the father a legally enforceable 
right to alienate the joint family property to pay his own debts, 
The pious duty of a son to pay his father’s debts is not a legally 
enforceable obligation on the son to pay his father’s debts. 
Assuming that the father has the right to alienate the joint family 
property to pay his own debts, that right ceased to exist in him 
and did not vest in the Official Assignee on making an order of 
adjudication against the father, which caused disruption of the 
joint family and effected separation in interest amongst the co- 
parceners. (Refers to Transfer of Property Act, 1882, Ss. 3, 46 
and 47. Mayne’s Hindu Law, 9th Ed., p. 411.) 

Mulla’s Hindu Law, 8th Ed., pp. 306, 356, 357, 334, 335 and 
9th Ed., p. 411, para. 295, 356 and Sita Ram v. Beni Prasad1, Bawan 
Das v. Chiene2, Re Sellamuthu Servais, Subramania Aiyar v. 
Sabapathy Aiyart, Re Balusami Aiyars, Kishan Sarup v. Brijraj 
Singh, Venkureddi v. Venku Reddit, Fakirchand Motichand v. 
M. Hurruckchand8, Suraj Bunsi Koer v. Sheo Proshad Singh® and 
Sat Narain v. Behari Lal,10 
—. SSS 

1. (1924) I.L.R. 47 All. 263. 2. (1921) LL.R. 44 All. 316. 
3. (1923) 46 M.L.J. 86: I.L.R. 47 Mad. 87 (F.B.). 
4, (1927) 54 M.L.J. 726: I.L.R. 51 Mad. 361 (F.B.). 
5. (1928) 55 M.L.J. 175: I.L.R. 51 Mad. 417 (F.B.). 
6. (1929) I.L.R. 51 All. 932. 
7. (1926) 52 M.L.J. 387: LL.R. 50 Mad. 535 at 539 (F.B.). 


8. (1883) I.L.R. 7 Bom. 438. 9. (1878-9) L.R. 6 I.A. 88 at 106. 
10. (1924) 47 M.L.J. 857: L.R. 52 I.A. 22: LL.R. 6 Lah. 1 (P.C.). 
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June l6and 18. J. M. Parikh followed.—It is not the law 
that the father’s debt is a liability. There is no authority 
to say that the debtsof the father must be provided for on 
partition, but the authorities say that there is no pious liability 
on the sons to pay off a father’s mortgage-debt. Refers to Sahu 
Ram v. Bhup Singhi, Brij Narain v. Mangal Prasad2, Suraj 
Bunsi Koer v. Sheo Proshad Singh8, Venkureddi v. Venku Reddit, 
Subramania Aiyar v. Sabapathy Aiyar5, Ram Kinkar Rai v. Tufani 
Ahir6, Chandra Deo Singh v. Mata Prasad, Jogi Das v. Ganga 
Ram8 and Madho Parshad v. Mehrban Singh.9 The insolvent has 
a separate share immediately he becomes a bankrupt. The share 
of the insolvent vests in the Official Assignee and separation of 
the family takes place on the date of such vesting. Sat Narain v. 
Behari Lali0, Mulla’s Hindu Law, para. 229. 


A, M. Dunne, K.C. and A. A. Uthwatt for Respondents (The 
Bank of Upper India).—The appellants cannot be permitted to 
argue that the Official Assignee had not purported to dispose of 
the appellant’s share in the joint property sold to the Bank since 
such contention was not raised in the District Court or in the 
memorandum of appeal to the Court of Appeal. It is inconsistent 
with such memorandum of appeal and also with the presentation 
of the case in the District Court and is a matter on which the 
material evidence has not been produced. By virtue of the 
mortgage the Bank or the Official Assignee, with their consent, 
has power todispose of the appellant’s share in property comprised 
in the mortgage. The power of the insolvent to dispose of his 
sons’ shares in joint family property for the purposes of repaying 
debts which are neither illegal nor immoral is a power which vests ` 
in the Official Assignee under the Presidency Towns Insolvency 
Act, 1909. The appellants’ share in such of the family property as 
has already been sold has been validly disposed of under one or 
both of the above powers and their share in such of the property 
as remains unsold can likewise be disposed of for meeting the 
Bank’s mortgage debt and other debts which are not illegal or 
immoral, and the Court’s decree in this respect is correct. ; 
There is no authority for saying that the insolvency resulted in a 





1. (1917) 33 M.L.J. 14: L.R. 44 I.A. 126: LL.R. 39 All. 437 (P.C.). 
2.. (1923) 46 M.L.J.23: L.R. 51 L.A. 129 at 138, 139: LL.R. 46 All. 95 (P.C.). 
3. (1878-9) L.R. 6 I.A. 88 at 106. 
4. (1926) 52 M.L.J. 387: LL.R. 50 Mad. 535 at 538 (F.B.). 
5. (1927) 54 M.L.J. 726 : I.L.R. 51 Mad. 361 at 369 (F.B.). 
6. (1930) LL.R. 53 All. 65 at 71 (F.B.). ` 7. (1909) LL.R. 31 Ail. 176 (F.B.). 
8. (1917) 21 C.W.N. 957 '(P.C.). 
© 9, (1890) L.R: 17 I.A. 194: LL.R. 18 Cal. 157 (P.C). 
10. (1924) 47 M.L.J. 857: L.R. 52 I.A. 22 at 28: LL.R. 6 Lah. 1 (P.C). 
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division of the family estate. It survives until the breaking up of 
the family. There is nothing in the Act aboutit. There is no 
disruption of the family by adjudication in bankruptcy. (Refers 
to Venkureddi v. Venku Reddil, Suraj Bunsi Koer v. Sheo Proshad 
Singh?, Sahu Ram v. Bhup Singh3 and Bankey Lal v. Durga 
Prasad4.) 

Upjohn, K.C., replied. 

Dunne, K.C. and W. Wallach for the 4th Respondent. 

S. Hyam and A. T. Macmillan for the 8th Respondent. 


Chinnai Durai and Lady Chatterjee for the 12th Respon- 
dent. 

13th July, 1936. Their Lordships’ judgment was delivered 
by 

Lorp THANKERTON.—These are consolidated appeals from 
two decrees of the High Court of Judicature at Lahore, dated 
the 20th January, 1926, which, subject to some modification, 
affirmed two decrees of the District Judge of Delhi, dated the 
13th April, 1916, dismissing two suits instituted by the present 
appellants, who are the two sons of Lala Sri Kishen Das, 
originally respondent No. 1 to these appeals. 


Sri Kishen Das, along with the appellants, meda a joint 
Hindu family, of which he was the managing member. The 
joint family owned considerable immovable property, and a 
business, the headquarters of which were at Delhi. 


On the Sth April, 1913, Sri Kishen Das mortgaged to 
respondents No. 3, the Bank of Upper India Limited, a large 
part of the immovable property owned by the joint family, 
in security of his indebtedness to the Bank. On the 26th 
September, 1913, Sri Kishen Das was adjudicated insolvent by 
the High Court of Bombay under the Presidency Towns 
Insolvency Act, 1909. 


On the 14th April, 1914, the Bank instituted a suit in the 
Court of the District Judge at Delhi for recovery of their 
mortgage debt, amounting to Rs. 4,64,021-15-8, by sale of the 
mortgaged properties, against Sri Kishen Das, the present 


_ CO 


1. (1926) 52 M.L.J. 387: I.L.R. 50 Mad. 535 at 538 (F.B.). 
2, (1878-9) L.R. 6 I.A. 88 at 106. 
3. (1917) 33 M.L.J. 14: L.R.44 LA. 126: I.L.R. 39 All, 437 (P.C.). 
4, (1931) LL.R. 53 All. 868 (F.B.), 
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appellants, who were then minors, and the Official Assignee, 
Bombay. The present appellants contested the suit. The 
Official Assignee also contested the suit, but later he admitted 
the Bank’s claim. 


On the 2nd October, 1914, the present appellants, then 
minors, through a next friend instituted the first suit now 
under appeal at Delhi against their father, Sri Kishen Das, 
the Bank, and the Official Assignee, asking for a declaration 
that one-half of the mortgaged properties was owned by them 
and that, to the extent of their share, the mortgage was not 
binding on them, and also for an injunction to restrain the 
defendants from selling or alienating their one-half share in 
the said properties. 

On the 11th January, 1915, the present appellants instituted 
at Delhi the second suit now under appeal against Sri Kishen 
Das, the Official Assignee, the Bank, and sundry purchasers of 
immovable properties sold by the Official Assignee, claiming 
partition anda half share of the immovable properties belong- 
ing to the joint family, two lists of which were filed by the 
plaintiffs, the first list setting out the mortgaged properties in 
dispute, and the second detailing the properties free from the 
mortgage. 


The three suits were tried together by the District Judge, 
and on the 13th April, 1916, he delivered judgment in the 
partition suit and dismissed the suit; for the reasons set forth 
in that judgment he also dismissed the declaratory suit. On 
the 27th April, 1916, he gave decree in the Bank’s suit for 


‘Rs. 4,64,021-15-8 with interest, but made no order for sale, 


in respect that the larger portion of the mortgaged properties 
had already been sold by the Official Assignee; this decree has 
now become final, as an appeal therefrom was dismissed in 
default. 

` The present appellants appealed from the decrees of the 
District Judge in the declaratory suit and the partition suit to 
the Chief Court of the Punjab (now the High Court of Judi- 
cature at Lahore) and on the 20th-January, 1926, the High 
Court delivered a judgment disposing of both appeals. In the 
declaratory suit a decree was made affirming the dismissal of 
the suit by the District Judge. Inthe partition suit it was 
ordered by decree of the same date that the decree of the 
District Judge, Delhi, dated the 13th April, 1916, dismissing 
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the plaintifis’ suit be varied “to the extent of giving the plain- 
tiff-appellants a preliminary decree declaring their share in the 
unsold properties, as detailed below,” (here follow particulars 
of nine properties), “to be one-half, and directing that division 
shall only be made after provision for the satisfaction of the 
remainder of the debt due to the Bank and of such other 
antecedent debts of Rai Bahadur Sri Kishen Das as the 
plaintiffs fail to show are immoral or illegal.” There was also 
a variation as to costs, which is not now material. 

The present appeals are from these two decrees of the 
High Court, but the decision of the declaratory suit will 
follow the decision of the two questions raised in the appeal in 
the partition suit. 

In opening the appeals on behalf of the appellants Mr. 
Upjohn made clear that no question was raised by them as 
to the joint family properties so far as they were included in 
the mortgage to the. Bank, whether these properties had already 
been sold or remained to be sold, and that the appeals related 
only to the joint family properties which were not included in 
the mortgage. As to these properties, exception was taken to 
the decree of the High Court in the partition suit in two 
respects, viz, (a) because it confined the declaration in the 
appellants’ favour to these properties so far as unsold,- and did 
not include those which had already been sold, and (b) in 
regard to the direction as to provision for the remainder of the 
antecedent debts. 

* * * 

Turning to the first contention of the appellants, it is clear 
that Sri Kishen Das, as father of the two appellants, had the 
power, so long as it remained undivided, to sell or mortgage the 
joint family property, including the interest of the appellants, 
for payment of his own debts, provided such debts were 
antecedent and were not incurred for immoral or illegal 
purposes. It is also clear that his interest in the joint family 
property vested in the Official Assignee, who would be entitled 
to obtain partition. But the question in these appeals relates 
to the power of the Official Assignee to deal with the interest 
of the appellants. 

Under a previous decision of this Board, in a pre-emption 
suit instituted by the present appellants, it has been held that 
the adjudication order did not vest in the Official Assignee the 
appellants’ interest in the family property; Sat Narain v. Behari 
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Lali. But the Official Assignee claims the right to exercise 
the insolvent’s power, as father, to sell the joint family property 
for payment of the insolvent’s antecedent debts, so far as not 
incurred for immoral or illegal purposes, by virtue of the 
provisions of S. 52 (2) (b) of the Presidency Towns Insolvency 
Act. S. 52 provides as follows :— 

[Their Lordships then set out S. 52 in full.] 

Their Lordships agree with the decision of the High 
Court that the claim of the Official Assignee is well founded, 
and that, under S. 52 (2) (b) the capacity to exercise the 
insolvent’s power to sell the joint family properties for his 
antecedent debts, these not having been incurred for immoral 
or illegal purposes, vested in the Official Assignee. The 
decision of the High Court was based on two decisions of the 
Madras High Court, and two decisions of the High Court 
of Allahabad, to which it is unnecessary to refer further, 
(Official Assignee of Madras v. Ramchandra?, Re Sellamuthu 
Servais, Bawan Das v. Chiene4, Sita Ram v. Beni Prasad; cf. 
also Re Balusami Aiyars.) It was contended for the appellants 
that the limited class of creditors, who would benefit by such a 
sale, was not among those classes whose debts are expressly 
given a priority by S. 49 of the Act, and that to distribute the 
proceeds of sale among such a limited class would be in 
contravention of sub-S. 5 of S. 49, which provides that, 
“subject to the provisions of this Act, all debts proved in 
insolvency shall be paid rateably according to the amounts of 
such debts respectively and without any preference.” But if, 
as their Lordships hold, S. 52 (2) (0) entitles the Official 
Assignee to exercise the power in question, it is clear that such 
power must be exercised subject to its limitations, and the 
provisions of S. 49 (5) do not apply. Equally, the provisions 
of S. 17 are inno way inconsistent with the exercise of the 
power of sale subject to its limitations. The sales by the 
Official Assignee in the present case were completed before the 
partition suit was instituted. 

Accordingly their Lordships are of opinion that the appeal 
fails in regard to the joint family properties which are not 


1. (1924) 47 M.L.J. 857: L.R. 52 I.A. 22: LL.R. 6 Lah. 1 (P.C.). 
2. (1923) 43 M.L.J. 569: I.L.R. 46 Mad. 54. 
3. (1923) 46 M.L.J. 86: I.L.R. 47 Mad. 87 (F.B.). 
4, (1921) I.L.R. 44 All. 316. 5. (1924) LL.R. 47 All. 263, 
6. (1928) 55 M.L.J, 175: LL.R. 51 Mad. 417 (F.B.). 
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included in the Bank’s mortgage and which have been sold by 
the Official Assignee. 

As regards the unsold properties, not included in the 
Bank’s mortgage, it is not disputed that the appellants are 
entitled to the preliminary decree declaring their share, on 
partition, to be one-half, but the appellants maintain that the 
High Court erred in directing that division should only be 
made after provision for satisfaction of the remainder of the 
insolvent’s antecedent debts, in so far as the appellants fail to 
show that they are immoral or illegal. 


In their Lordships’ opinion, the High Court have rightly 
made the direction. The father’s power of sale for his debts 
exists only so long as the joint family property is undivided, 
and the capacity of the Official Assignee must be similarly 
limited. In their Lordships’ opinion, this was rightly held in 
Re Balusami Aiyar, supra cit., and the decision in Sita Ram v. 
Beni Prasad! to the contrary effect was incorrect. When the 
family estate is divided, it is necessary to take account of both 
the assets and the debts for which the undivided estate is liable. 
The appellants maintained that the pious obligation of the sons 
was an obligation not to object to the alienation of the joint 
estate by the father for his antecedent debts, unless they were 
immoral or illegal, but that these debts were not a liability of 
the joint estate, for which provision required to be made 
before partition. This argument was sought to be supported 
by the judgment of this Board delivered by Lord Dunedin in 
Brij Narain v. Mangal Prasad2 which was a case dealing with 
the rights of the father’s mortgagee or creditor against the 
joint estate in the hands of the sons. That decision was 
important in that it corrected certain obiter dicta in the earlier 
decision of this Board in Sahu Ram v. Bhup Singh8 and made 
clear, inter alia, that the doctrine was not based on any 
necessity for the protection of third parties but was based on 
the pious obligation of the sons to see their father’s debts paid, 
and also that it was immaterial to the liability of the family 
estate whether the father was alive or dead. There can be no 
doubt that it is a liability of the joint estate, and, in the opinion 
of their Lordships, it follows that it is right to make provision 


1. (1924) L.L.R. 47 All. 263. 
2. (1923) 46 M.L.J. 23: L.R. 51 I.A. 129; I.L.R. 46 All. 95 (P.C.). 
3. (1917) 33 M.L.J. 14: L.R. 44 LA, 126; LL.R, 39 All. 437 (P.C.). 
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for discharge of this liability on partition of the joint estate. 
It was so decided in Bawan Das v. Chienel; reference may also 
be made to Venkureddi v. Venku Reddi2, Accordingly, the 
appellants’ second argument must be rejected. 

There seems to be a reasonable doubt as to the correctness 
of the list of properties in the decree of the High Court, and 
parties were agreed that the matter would’be safeguarded by 
varying the decree in so far as it gives the appellants a preli- 
minary decree so as to read, “a preliminary decree declaring 
their share in the properties not subject to the Bank’s mortgage - 
and remaining unsold to be one-half, and directing that 
division shall only be made after provision for the satisfaction 
of the remainder of the debt due to the Bank and of such other 
antecedent debts of Rai Bahadur Sri Kishen Das as the 
plaintiffs fail to show are immoral or illegal.” 

Their Lordships will accordingly humbly advise His 
Majesty that the appeals should be dismissed, and that the 
decrees of the High Court, subject to the variation above 
stated, should be affirmed. The respondents the Bank of 
Upper India will.be paid their costs in these appeals by the 
appellants. The position of the respondents, 4, 5, 7, 8 and 12 
has been referred to. As regards their costs: Nos. 5 and 7 
did not appear, so no question of their costs arises; the 
appellants must pay the costs of Nos. 4, 8 and of Sheo Baran 
Singh as Peprese nbn No. 12, with separate sets of costs to 
each. | 


Solicitors for Appellants: T. L. Wilson & Co. 

Solicitors for the Bank of Upper India and the 8th Res- 
pondent: Sanderson, Lee & Co. 

Solicitors for the 4th Respondent : Hy. S. L. Polak & Co. 

Solicitors for the 12th Respondent: Douglas, Grant & Dold. 


S: P. K. — 
S. V. V. Appeals dismissed. 








i 1. (1921) I.L.R. 44 All. 316. 
2. (1926) 52 M.L.J. 387; LL.R, 50 Mad. 535 at 539 (F.B.), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_  Present:—Mnr. Justice Burn ann Mr. Justice LAKSH- 
MANA RAO. ` ; 
Radhakrishna Chettiar .. Appellant* (Appellant in S. A. 
l No. 1077 of 1931 on the file 
of the High Court—Plaintiff) 


v. 
Narayanaswami Aiyar .. Respondent (Respondent in do.— 
Defendant). 


Will—Provision regarding enjoyment of properties by widow of testator 
—Son of the testator to enjoy properties after her lifetime—Moneys borrowed 
by widow—Suit on promissory note and the testator’s estate attached—Claim 
petition by widow and dismissal—Suit by her to set aside her claim petition on 
the ground properties were trust properties—Dismissal of suit on the ground 
that they were private properties burdened with trust and sale ordered—Son 
after widows death claiming suit properties as unsaleable—Res judicata, 
whether applicable—Beyond lifetime of widow, sale not valid—Son’s rights 
subsisting as in the previous suit his interest in the property was not litigated, 

` A testator died leaving him his widow and his son and by his will he had 
appointed his wife as executrix and after providing that she should enjoy 
the properties as trustee and giving her various directions to discharge 
certain debts, etc., he had mentioned that on her death his son, the appellant, 
should also as trustee enjoy from. generation to generation the properties. 
The widow entered into possession of the estate on the death of her husband 
and borrowed on a promissory note some money for the conduct of a 
litigation provided also by the will. On that promissory note she was later 
sued and a personal decree was passed against her and the plaint property was 
attached. An unsuccessful claim petition was filed by her on the ground that 
the property attached was burdened with a trust and hence -not saleable. 
Again she instituted a suit as trustee to set aside the order on the claim peti- 
tion, onthe same ground. The suit was dismissed on the ground that the 
property was private property burdened with a trust and saleable in execution 
against the holder thereof and so was subsequently sold. It was purchased by 
respondent. When he applied for delivery he was obstructed by the appellant. 
The obstruction was removed. But subsequently the widow died and the 
appellant instituted the present suit within a year of his obstruction claiming 
the property as unsaleable. It was dismissed inter alia on the ground that the 
previous decision on the suit by the widow operated as res judicata which was 
also confirmed by the appellate Court. In second appeal. Wadsworth, J., 
while differing from the lower Courts on the construction of the willin that 


he held that the will had created only a life interest in the widow to the extent . 


of surplus income on the property, upheld the decree of the lower Court on 
the ground that the previous decision operated as res judicata and barred: the 
present suit by the appellant. 

Held, (1) in reversing the judgment of Wadsworth, J., that the previous 
decision could not operate as res judicata to a suit by the appellant, since in 
the previous decision it was only decided that the property was not trust 


property and the extent and nature of the interest of the beneficiaries did not. 


arise for consideration nor was the widow litigating in respect of the bene- 
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ficial interest of the remainderman, the appellant, and nothing was decided 


about it. 

(2)` The sale did not pass anything more`than the right, title and 
interest of the widow. ‘The promissory note amount was not executed 
by her as. executrix though the amount .was borrowed for carrying out 
the provisions of the will and that in a suiton sucha note the creditor 
could not have any direct claim against the estate of the testator. Further 
she was not sued as executrix nor was a decree claimed against the estate in 
her hands. It was only a personal decree. The sale in execution could there- 
fore be only of her right, title, and interest in the plaint property which 
according to the finding of Mr. Justice Wadsworth was only a life interest in 
the widow to the extent of the surplus income and the sale would be 
inoperative beyond her lifetime. The remainderman was therefore entitled 
to.a decree for possession with mesne profits from the date of plaint to be 
ascertained. _ 


Appeal under Cl. 15 of the Letters Patent from the 
judgment of the Honourable Mr. Justice Wadsworth dated 
16th October, 1935 and passed in Second Appeal No.. 1077 of 
1931 preferred against the decree of the Court of the Subor- 
dinate Judge of Negapatam in A. S. No. 28 of 1930 preferred 
against the decree of the Court of the District Munsiff of 
Tiruvarur in O. S. No. 195 of 1928. 

N. Stvaramakrishna Aiyar for Appellant. 

R. Desikan for A. Subramania Aiyar for Respondent. 

The judgment of the Court was delivered by 

Lakshmana Rao, J.—The plaintiff is the appellant and the 
suit is for recovery of the plaint property from the respondent 
the purchaser in execution of the decree in S. C. Suit No. 192 
of 1920 obtained by one Subramania Aiyar against Kaliammal 
the mother of the appellant. The appellant claims the property 
under the will of his father and the undisputed facts are that 
the father died in 1916 possessed of the plaint property and 
other properties situate in the villages of Mangalavaram and 
Sourirajanpatnam. He left him surviving his widow Kali- 
ammal and son the appellant and after setting out the amount 
of his debts and charities to be conducted in perpetuity for 
the welfare of his soul the will directs, Kaliammal to sell the 
properties in Sourirajanpatnam, discharge the debts, pay. 
Rs. 200 to a temple and invest the balance of sale proceeds in 
the purchase of properties. The will then provides that 
Kaliammal should as trustee enjoy the properties so purchased 
and the Mangalavaram property and out of the income thereof 
pay the kist, spend Rs. 10 and Rs. 5 annually on two religious 
charities, give annually an allowance of paddy to the appellant 
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and his wife and another female relative and maintain herself. 
The will directs her next to conduct an appeal which was 
pending and it finally provides that on her death the appellant 
and his heirs should from generation to generation enjoy the 
properties as trustees, pay the allowance to the female relative 
and maintain themselves. Kaliammal entered into possession 
on the death of her husband and she borrowed Rs. 100 on a 
promissory note in 1917 from Subramania Aiyar for conduct- 
ing the appeal which was pending. The amount was not repaid 
and S. C. Suit No. 192 of 1920 was instituted by Subramania 
Aiyar against Kaliammal for recovery of the amount due 
under the promissory note. A personal decree was passed 
against her and the plaint property was attached in execution 
of that decree. An unsuccessful claim petition was filed by 
Kaliammal as trustee objecting to the attachment of the plaint 
property on the ground that it was trust property not liable to 
be attached or sold in execution of a personal decree against 
her and O. S. No. 12 of 1927 was instituted by her as trustee 
to set aside the order on the claim petition on the same ground. 
The suit was dismissed on the ground that the property was 
private property burdened with a trust and saleable in execu- 
tion of a decree against the holder thereof, and the property 
was sold. It was purchased by the respondent and when he 
went for delivery the appellant obstructed him. The obstruc- 
tion was removed on 13th October, 1927, and the property was 
delivered. Kaliammal died subsequently and the suit out of 
which this appeal arises was instituted by the appellant within 
a year of the dismissal of his application. It was resisted on 
the ground that under the will the property became the absolute 
property of Kaliammal and that even otherwise the decree in 
S. C. Suit No. 192 of 1920 was bindingon the estate, and accept- 
ing these contentions the District Munsif dismissed the suit. 
He held further that the decision in O. S. No. 12 of 1927 
operates as res judicata and on appeal the decree was confirmed 
- by the Subordinate Judge of Negapatam on the ground that 
under the will there was an absolute gift of the property to the 
widow. A second appeal was taken and while differing from 
the lower Courts regarding the construction of the will and 
holding that the will creates only a life interest to the extent 
of the surplus income in Kaliammal the executrix named there- 


in, our learned brother Wadsworth, J., upheld the decree of 
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the lower Court on the ground that the decision in O. S. No. 
12 of 1927 operates as res judicata. 


Hence this Letters Patent Appeal and the initial question 
for determination is whether the decision in O. S. No. 12 of 
1927 operates as res judicata. That suit was instituted by 
Kaliammal as trustee of the charities and not as executrix, and 
the attachment was questioned on the ground that the property 
is trust property. It was decided that the property was not 
trust property and the extent or nature of the interest of the 
beneficiaries did not arise for consideration. Further this 
would not be a ground of attack in respect of the claim made 
in the suit, viz., that the property was trust property, nor could 
Kaliammal have resisted the sale of her beneficial interest in 
execution of the decree in question. She was not litigating in 
respect of the beneficial interest of the remainderman nor was 
anything decided about it. The decision in O.S. No. 12 of 
1927 cannot therefore operate as res judicata and bar the claim 
of the remainderman and the sale in execution of the decree in 
S. C. Suit No. 192 of 1920 could not passanything more than the 
right, title and interest of Kaliammal. The suit promissory 
note was not executed by her as executrix though the amount 
was borrowed for carrying out the provisions of the willand it 
is well settled that in a suit on such a promissory note the 
creditor cannot have any direct claim against the estate of the 
testator. Further she was not sued as executrix nor was a 
decree claimed against the estate in her hands. The sale in 
execution could therefore be only of her right, title and interest 
in the plaint property (vide Lalit Mohan Pal Roy v. Dayamoyi 
Roy Chowdhurani1) and onthe unquestionable finding of our 
learned brother Wadsworth, J., that the will creates only life 
interest in Kaliammal to the extent of the surplus income the 
sale would not be og<rasive beyond her lifetime. The appellant 
the remainderman is therefore entitled to a decree for posses- 
sion and the decision of Wadsworth, J., cannot be upheld. It 
is therefore set aside and there will be a decree for possession 
in favour of the appellant with mesne profits from the date of 
plaint to be ascertained by the trial Court. The trial Court will 
make the necessary enquiry under O. 20, r. 12, Civil Procedure 


a e maae a e 


1. (1926) 52 M,L.J. 426 (P.C.). 
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Code and pass a final decree as to mesne profits. In the 
circumstances of the case there will be no order as to costs 
throughout. 


K. C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice LaxsumMaNA Rao anD MR. 
Justice K. S. MENoN. 


H. B. Babington .. Petitioner* (Accused). 


Criminal Procedure Code (V of 1898), Ss. 435 and 439—European British 
subject—Right of trialas such not claimed—Conviction by trial Court and on 
appeal—Revision against—If lies to the High Court—Effect of S. 528 (b)— 
Meaning of “ European British subject” in S. 4 (j) of Criminal Procedure 
Code and S. 16, Coorg Code. 

Where an European British subject never claimed to be dealt with as 
such either before the trial Court or the appellate Court, and was therefore 
tried as an ordinary subject and convicted of certain offences by the District 
Magistrate of Coorg and on appeal by the District Judge of Coorg, a revision 
will lie against such conviction only to the Judicial Commissioner of Coorg 
as the “ highest Court of criminal appeal or revision ” for the Coorg locality. 

Revision to the High Court is incompetent because (1) by his omission to 
claim the right to be tried as an European British subject, he is, by S. 528 (b), 
Criminal Procedure Code, precluded from bringing to the notice of or 
asserting before the High Court in revision that he is an European British 
subject, as revision is only a subsequent stage of the same case and (2) the 
case falls under the second part of S. 4 (f) of the Criminal Procedure Code, 
and not either under its first part or under S.16 of the Coorg Code as 
“European British subjects” therein mean only European British subjects 
who actually claimed to be dealt with as such. 

Queen-Empress v. Grant, (1888) I.L.R. 12 Bom. 561 and Jeremiah v. 
Johnson, (1923) 45 M.L J. 800, followed. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Coorg Division in 
Criminal Appeal No. 5 of 1935 preferred against the judgment 
of the District Magistrate of Coorg in Criminal Case No. 12 
of 1935. 

M. A. T. Coelho and J. S. Athanasius for Petitioner. 

A. Narasimha Aiyar for The Public Prosecutor on behalf 
of the Crown. 

The judgment of the Court was delivered by 


K. S. Menon, J.—This is an application to revise an 
order of the Sessions Judge of Coorg, confirming the order 
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of the District Magistrate of Coorg, convicting the petitioner 

under Ss. 408 and 477-A, Indian Penal Code, and sentencing - 
him to imprisonment till the rising of the Court, and to pay a 

fine of Rs. 100, in default of payment of fine, simple imprison- 

ment for one month. 


The learned Public Prosecutor raised a preliminary 
objection that it is the Court of the Judicial Commissioner of 
Coorg that has revisional jurisdiction over the matter. Mr, 
Coelho for the petitioner answers that, as the petitioner is an 
European British subject this Court alone is the revisional 
authority by reason of the provisions of S. 4 (j) of the 
Criminal Procedure Code, and S. 16 of the Coorg Code. It is 
not disputed that, if the petitioner has asserted his right as a 
European subject, his case is one to which the provisions of 
Chapters XXXIII and XLIV-A of the Criminal Procedure 
Code would apply. But the petitioner never claimed to be 
dealt with as an European British subject either in the trial 
Court or in the appellate Court, and in view of the provisions 
of S. 528-B of the Criminal Procedure Code, he must be 
deemed to have relinquished his right to be dealt with as such 
and he shall not assert it in any subsequent stage of the case. 


. The learned Public Prosecutor contends that the proceedings in 


revision in this Court must be deemed to be a subsequent stage 
of the case and that therefore the petitioner is not entitled to 
assert his right now as European British subject. The conten- 
tion of the petitioner, on the other hand, is that proceedings in 
revision cannot be treated as a subsequent stage of the case. 
On this question there has been a conflict of decisions. In the 
case of Jeremiah v. Johnson}, this Court (Krishnan, J.) held 
that proceedings in revision must be treated as a subsequent 
stage of the case. This is in accordance with the view of the 
Bombay High Court, vide Queen-Empress v. Grant®. On the 
other hand, a contrary view has been taken by the Allahabad 
and Calcutta High Courts. In Harris v. Peal’, Walsh, J., 
held that an application in revision is not a subsequent stage of 
the same case. The learned Judge observes: 


“Tt is a totally independent matter giving a right to apply to a superior 
Court independently of any proceedings necessarily subsequent or consequent 
upon the hearing of the original case.” i 








1. (1923) 45 M.L.J. 800. 2. (1888) I.L.R. 12 Bom. 561. 
3. (1919) 17 A.L.J. 896. 
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This view was accepted in preference to that of this Court 
and of the Bombay High Court by a Division Bench of the 
Calcutta High Court. (H. G. Bolton v. Emperor1.) The reason 
given for adopting the view taken by the Allahabad High 
Court is that as S. 439, Criminal Procedure Code, confers no 
rights on a person convicted either by a trial Court or a lower 
appellate Court to invoke the revisional jurisdiction of the 
High Court and as that jurisdiction is often exercised without 
an application having been made to it and is discretionary, the 
hearing in revision, cannot be properly described as a subse- 
quent stage of the case. With all respect, we are unable to 
agree with the view of the Allahabad or of the Calcutta High 
Court in this matter. If a person who is convicted by a trial 
Court or an appellate Court brings the fact of such conviction 
to the notice of the High Court, and the High Court exercises 
its revisional jurisdiction in that matter, orders passed in 
revision by the High Court are orders in the original case 
itself, and there can be no doubt that they are orders passed at 
a stage subsequent to the trial stage and the appellate stage of 
the case. It cannot at all be said that such orders are passed 
independently of any proceedings consequent on the hearing of 
the original case. It is the records of the original case that 
have to be amended in pursuance of the orders of the High 
Court in revision, and not of any other totally independent 
proceedings. And even though a person who is convicted has 
no right to invoke the revisional jurisdiction of the High 
Court, still if such jurisdiction is exercised by the High Court, 
it cannot at all be said that the orders made by the High 
Court in revision are not orders in the case. In other words, 
whether the orders passed in revision are to be deemed to be 
orders passed in the case itself or not, does not depend on 
‘ whether the person who is affected by the order has a right to 
invoke the jurisdiction by the exercise of which such orders 
were passed. It follows therefore that proceedings in revision 
before the High Court on a conviction by a trial Court or an 
Appellate Court is a subsequent stage of the same case. 

This does not, however, dispose of the difficulty in this 
case, for Mr. Coelho contends that even though his client is 
precluded from asserting his right as a European British 
subject and thus invoke the jurisdiction of this Court in 





1. (1932) LL.R, 60 Cal. 676, 
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revision, still by virtue of the definition in S. 4 (f), Criminal 
Procedure Code, it is this Court and this Court alone that has 
jurisdiction in this matter, as the petitioner is a European 
British subject. The contention of the learned Public Prose- 
cutor, on the other hand, is that it is only in cases where the 
right to be dealt with as a European British subject has been 
claimed that this Court becomes a Court of revision and that, 
in all other cases, whether the person be an European 
British subject or not, it will be the highest Court of Criminal 
Appeal for the local area that will have revisional jurisdiction. 
The question therefore is whether the words ‘proceedings 
against European British subjects’ in S. 4 (J) really mean 
proceedings against European British subjects whether they 
had claimed to be dealt with as such or not, or only against 
those who had actually claimed to be dealt with as such. This 
question was dealt with at length by a Division Bench of the 
Bombay High Court (Birdwood and Parsons, JJ.) in the 
case of Queen-Empress v. Grant! and also by this Court 
(Krishnan, J.) in the case of Jeremiah v. Johnson?, already 
referred to, and both the Courts held that the words ‘‘Euro- 
pean British subject” in S. 4 (J) of the Code of Criminal 
Procedure meant European British subjects who had claimed 
to be dealt with as such. As we generally agree with the 
reasons given by the learned Judges in those cases and with the 
conclusion arrived at, we do not think it is necessary to repeat 
what has already been stated in those decisions, but shall only 
add a few observations. Ordinarily, a Court is not expected 
to know whether the accttsed in any proceeding before it is an 
European British subject or not. If no claim is made to be 
dealt with as such, the case would be tried in the ordinary 
manner without reference to the special provisions in | 
Chapters XXXIII and XLIV-A of the Criminal Procedure 
Code. In such a case there will be nothing on the record 
for the High Court to know that the proceedings are really 
against an European British subject unless the accused brings 
the fact to the notice of the High Court by asserting his 


‘status as such. This we have already held, he is precluded 


from doing by reason of the provisions of S. 528-B of the 
Code of Criminal Procedure. Unless there is something on 


1. (1888) I.L.R. 12 Bom. 561. 2. (1923) 45 M.L.J. 800. 
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record to show that the proceedings are really against a 
European British subject, the revisional jurisdiction of the 
Presidency High Courts cannot be invoked by reason of the 
definition of in S. 4(j) of the Code of Criminal Procedure, merely 
because the accused is, in fact, a European British subject. 
We therefore think that the words “proceedings against 
European British subjects” in S. 4 (j) mean proceedings 
against persons who had claimed to be dealt with as European 
British subjects, and that that was the intention of the Legis- 
lature, for otherwise the result would be that the definition in 
S. 4 (7) would nullify the effect of the substantive provision 
in S. 528-B. The same meaning must be given to the same words 
occurring in S. 16 of the Coorg Code as reference is made 
therein to the Code of Criminal Procedure. It follows that it 
is the Court of the Judicial Commissioner, Coorg, and not this 
Court, that has jurisdiction in this matter. The preliminary 
objection is therefore upheld. The petition is dismissed. 


S. V. V. — Petition dismissed, 
: PRIVY COUNCIL. 
-~ [On appeal from the High Court of Judicature at Madras. ] 


PrESENT:—Lorp Mavucuam, Lorp ROCHE AND SIR 
GEORGE RANKIN. 


Murugesam Pillai .. Appellant* 
Uv. l 
Minakshisundara Ammal .. Respondent. 


Decree—Compromise decree—C onstruction—Right reserved in favour of 
minor plaintiff—Provision for afirmance of transaction after his attaining age 
of twenty-one—Benefit. made recoverable in execution—Death of minor 
plaintiff before attaining age of twenty.one—Mother of deceased applying as 
his legal representative for execution—Right conferred on deceased whether 
merely personal—Effect of condition in decree as to giving of acquittance at 
end of period—Time-limit for legal representative enforcing her right—Limita- 
tion Act (IX of 1908), S. 17 (1)—Scope and effect. 

In 1912 one N executed a deed of partition dividing the joint family 
Properties among himself and his two minor sons. Shortly after, he made a 
‘will disposing of his share of the properties and two days thereafter he died 
‘leaving behind him two widows, besides the two minor sons. In 1915 one of 
the two minor sons instituted a suit against the other son and certain other 
persons to lave it declared that the partition and will were invalid and not 
‘binding on the plaintiff. The suit was contested but was eventually compro- 
-mised with the leave of the Court. The decree, which was dated 20th March, 
1918, provided that both the parties should admit the registered partition 
.deed and the will as genuine and valid, and that they should take the properties 
aaee a eee ee ee ee O 

* P, C. Appeal No. 81 of 1935. 21st July, 1936, 


Babington, 
In re. 


K.S. 
Menon, J. 


P.C. 


Murugesam 
Pillai 


v. 
Minakshi- 
sundara 
Ammal. 


P.C. 


— 


Murugesam 
Pillai 


V. 
Minakshi- 
su ndara 

- Ammal. 


832 THE MADRAS LAW JOURNAL REPORTS. [vor 


set apart thereunder. The compromise further stated that since more 
properties had come to the first defendant, the other son, from his maternal 
grandfather the mediators requested him to pay the plaintiff certain amount 
and thereupon the first defendant agreed out of grace and affection to pay the 
plaintiff Rs. 12,000, and regarding the said amount and another sum awarded 
by way of mesne profits it was provided that tke plaintiff should within six 
months after his attaining majority execute and get registered a receipt in 
favour of the first defendant to the effect that the arrears of mesne profits 
had been discharged, and that the plaintiff should, by means of process of 
Court, recover the said amount by proceeding against the first defendant and 
his properties. Then came the following clause: “ That till the said amount 
is realised the same shall be a charge upon the said properties. So long as the 
plaintiff does not execute an acquittance receipt, as aforesaid, in favour of 
the first defendant, within the aforesaid time, the plaintiff is not entitled to 
recover the above amount in the aforesaid manner”. In July, 1925, the 
plaintiff died unmarried leaving him surviving his mother. He would have, 
had he survived, attained the age of twenty one years on 30th September, 
1926, and the six months provided by the decree would elapse on 31st March, 
1927. On 20th November, 1928, the mother of the plaintiff applied to be 
brought on record as his jegal representative and for recovery of the amount 
to which he would have been entitled had he survived. Objection was raised 
to her application on the ground that the right to the money conferred on the 
original plaintiff was a personal right which came to an end on his death, 
and also on the ground that the application was barred by limitation. 

Held, that the words of the decree as to the original plaintiff attaining 
the ageof twenty-one and giving an acquittance ‘within the stipulated time 
were inserted ex abundanti cautela in order to prevent the plaintiff taking the 
money and also impeaching the compromise, that neither the condition 
imposed was a condition precedent nor the right of the plaintiff merely 
personal, and that the mother was consequently entitled to claim the money. 


Held, further, that the application preferred by the mother was not time 
barred under S. 17 (1) of the Limitation Act. The intention of S. 17 is to 
limit the time during which an action may be brought and not to take away 
the rights of a person who is a possible defendant to an action, and it was 
notintended to accelerate any right of action against such a person. The 
right to sue in this case had not accrued at the time when the plaintiff died 
and accordingly, the section, not having the effect of accelerating the right 
against the defendant, had not the effect of causing time to run from that 
date. 

Decision of the Madras High Court affirmed. 


_ Appeal from an order of the High Court of Judicature at 
Madras, dated the 22nd August, 1934, affirming the order of 
the Court of the Subordinate Judge of Cuddalore dated the 
22nd August, 1930 and made in proceedings for execution of 
a compromise decree dated the 20th March, 1919. ` 

J. M. Parikh for Appellant.—It was the intention of the 
parties to the said compromise that the plaintiff should have no 
right to the sum of Rs. 15,000 and the respondent should have no 
legal liability to pay it unless and until the plaintiff asthe full 
owner under Hindu Law of the subject-matter of the suit could 
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and did give the appellant a valid and binding release of his (plain- 
tiff’s) claim in the suit against the appellant, The respondent, as a 
limited owner, is incapable of giving the release to be given under 
the compromise. The subject-matter of the application had not 
vested absolutely inthe deceased plaintiff and the respondent had 
not inherited the same from him. On the question of limitation 
the case does not fall under the Cl. 7 of Art. 182, but under S. 17, 
sub-S. (1) of the Limitation Act. 


Respondent not represented. 


21st July, 1936. Their Lordships’ judgment was 


delivered by 


Lorn Maucuam.—This is an appeal from an order of the 
High Court of Judicature at Madras dated 22nd August, 1934, 
affirming the order of the Court of the Subordinate Judge of 
Cuddalore dated 22nd August, 1930. The orders were made 
in proceedings for the execution of a compromise decree dated 
20th March, 1919, on a petition presented by the legal repre- 
sentative of one, Muthukumara Pillai, deceased, which . was 
dated 20th November, 1928, The respondent does not appear, 
and Mr, Parikh, for the appellant, has said everything that can 


properly be said in support of the appeal, but their Lordships 


are unable to accept the view that the judgments of the Courts 
in India are incorrect. i 


The facts are comparatively simple. In or about the. 


year 1912, one Narayana Pillai and his two minor sons, whose 
first names were Murugesam and Muthukumara, formed a 


Hindu joint family. On the 26th February, 1912, the father,. 


Narayana, partitioned the joint family properties amongst the 
three coparceners, namely, ‘himself and his two infant sons, 
and he executed a deed of partition which was registered. 


Shortly afterwards, namely, on 15th March, 1912, he made a` 


will disposing of his share of those properties and two days 
later he died. He left surviving him his two minor sons and 
two widows. The mother of the younger son, Muthukumara, 
was named Minakshisundara Ammal, and she is the respondent 


to the present appeal. On 27th April, 1915, the minor and- 


younger son, Muthukumara, by his next friend, his mother, 
just mentioned, instituted a suit in the Temporary Subordinate 
Judge’s Court at Cuddalore, which was afterwards transferred 
to the Court of the Subordinate Judge at Cuddalore. There 


were six defendants to that suit, including the present appellant, 


the elder of the two sons. In the suit a declaration was sought 
105 
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that the partition deed and the will were invalid and not 
binding upon the plaintiff. The suit was contested, but was- 
eventually compromised and the Subordinate Judge in his 
decree stated that it was in his opinion a fit and proper 
compromise and was for the benefit of the minor plaintiff; 
This decree, dated’ 20th March, 1919, is the decree on the 
true construction of which the present question arises. The 
material terms are as follows: . l 


“That both the parties shall admit that the registered partition deed, 
dated 26th February, 1912, and the registered deed of will, dated 15th March, 
1912, executed by the plaint-mentioned Narayana Pillai are genuine and valid ay 
that they shall take into“ themselves with all rights the properties set apart 
respectively for them in the said partition deed; that, from this day, the 
plaintiff’s next friend shall execute and get registered a security bond for 
Rs. 6,000 in respect of some adequate immovable properties and file it in Court. 
to the satisfaction of the Court; that, thereupon, the plaintiff’s next friend 
for and on behalf of the plaintiff shall take out execution proceedings through 
Court: and obtain delivery of possession of the plaintiff’s share of properties 
referred to in the suit and marked C in the said registered partition deed”. 


That was duly done. 


“That, in the matter of the first defendant”—that is the present appellant 
—"and the fourth defendant as guardians having been in enjoyment of the 
said properties marked C to this day, an account was taken in the presence of 
the mediators, and the.amount found due to the plaintiff is Rs. 4,500; that, 
out of this sum of rupees four thousand five hundred, deducting the sum of 
Rs. 1,500, which has this day been paid by the first defendant to the plaintiff’s 
next friend, for the expenses in the matter of her having protected the minor 
till now, the balance is Rs. 3,000; that since some more properties have come 
down to the first defendant from his material grandfather, Arumugam Pillai, 
some mediators”—including some persons who need not be mentioned— 
“requested that some amount may be given to the plaintiff”. 


Now come the material words: 


“That thereupon, the first defendant agreed, out of grace and affection, 
to pay to the plaintiff Rs. 12,000; that, regarding the amount of Rs. 15,000 made 
up of this sum of rupees twelve thousand and the aforesaid mesne profits of 
Rs. 3,000, together with the interest accruing due thereon at the rate of eight 
annas (half a rupee) per cent. per mensem from this day, the plaintiff shall, 
within. about six months after his attaining majority, that is to say, before 
31st March, 1927, execute and get registered a receipt in favour of the first 
defendant”—(that is the present appellant)—“to the effect that the arrears of 
mesne profits have been discharged, without the plaintiff having any claim to 
a share in so far as the first defendant is concerned; that, the plaintiff shall 
in person or through Court deliver it to the first defendant; that, thereafter 
the plaintiff shall, by means of a process of Court, recover the aforesaid 
amount (Rs. 15,000 and interest) by proceeding against the first defendant, 
the share of properties mentioned in the suit and belonging to him, and the 
other properties devolved upon him by means of the settlement'deed, dated 
2nd June, 1904.” 


LXXI] THE MADRAS LAW. JOURNAL REPORTS. 835 


Then come these words: 

“That till the said amount is realised, the same shall be a charge upon the 
said properties. So long as the plaintiff does not execute an acquittance 
receipt, as aforesaid, in favour of the first defendant, within the aforesaid 
time, the plaintiff is not entitled to recover the above amount in the aforesaid 
manner.” 

Their Lordships follow in the last sentence the translation 
of the words appearing both in the judgment of the Subordi- 
nate Court and in the judgment of the High Court of Madras. 
There are some other provisions in the decree which it is not 
material to state. 


On 11th July, 1925, the plaintiff Muthukumara died un- 
married, leaving him surviving his mother, the present 
respondent, as his heiress. The appellant is his next reversioner. 
The infant plaintiff, had he survived, would have attained the 
age of twenty-one on 30th September, 1926, and six months 
after that date would have elapsed on 31st March, 1927, and 
that, according to the terms of the decree, was the date before 
which he ‘ought to have executed the acquittance receipt 
referred to in the decree. 


The respondent, on 20th November, 1928, presented a 
petition, to which reference has already been made. By that 
petition she prayed that she might be brought on the record as 
the legal representative of the original plaintiff, Muthukumara 
Pillai, her son, and that she might recover the amount to which 
her son would have been entitled under the decree had he 
survived. 


Various objections to this relief were raised by the first 
defendant before the Subordinate Court and before the High 
Court of Madras. Before their Lordships two objections were 
presented and urged by Mr. Parikh. They may be stated thus: 
that according to the true construction of the decree, the right 
‘of Muthukumara to recover the sum of Rs. 15,000 and interest 
was a personal right and was contingent on his attaining the 
age of majority and then performing the condition, as it is 
said, of his giving the receipt or acquittance within the stipu- 
lated time; and secondly, that the proceeding by petition to 
which reference has been made was not commenced within the 
period of limitation, which was said to be found in S. 17, 
sub-S. (1) of the Limitation Act No. ix of 1908 which will 
have to be referred to later in more detail. 
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Dealing first with the question of construction, their 
Lordships think it right to bear in mind the warning given 
by their Lordships in the case of Bhagabati Barmanya v. 
Kalicharan Singh that: 

“Rules of construction are rules designed to assist in ascertaining the 
intention, and the applicability of many such rules depends upon the habits of 


thought and modes of expression prevalent amongst those to whose language 
they are applied.” 


It does not seem to their Lordships that the English cases 
afford in this case any guide to their decision. The question, 
whether the words alleged to form a condition precedent point 
to such a condition, must largely depend upon the nature of 
the thing to be done in relation to the context, and the first 
consideration which arises in the present case is that the pro- 
vision for the execution by the original plaintiff of an 
acquittance receipt in favour of the first defendant was a 
provision which the law would have required if the plaintiff 
desired to receive the Rs. 15,000 and interest. It seems to 
their Lordships that the provision is only of the nature of a 
direction inserted ex abundanti cautela to prevent its being 
thought that the plaintiff on attaining his majority was entitled 
both to receive the Rs. 15,000 and interest and to take proceed- 
ings to set aside the compromise. 


The second consideration is this: it seems very unlikely 
that the compromise would have been framed in such a form 
that the Rs. 3,000 which were given as representing the balance 
of the mesne profits to which the plaintiff was beyond doubt 
entitled, whether the compromise agreement was set aside or 
not, were to be paid only if the plaintiff attained his majority 
and were in a sense to constitute a free gift to the first defen- 
dant, the present respondent, if the plaintiff unhappily died 
before attaining twenty-one. Inasmuch as under the compro- 
mise decree the fate of the Rs. 12,000 and of the Rs. 3,000 is, 
so to speak, joined together and the right of the petitioner, the” 
present respondent, must be the same with regard to the 
Rs. 12,000 as it is with regard to the Rs. 3,000, that again 
seems to their Lordships to constitute a strong reason for 
holding that the payment of these sums was not subject to a 
condition precedent that the plaintiff in the action should 
attain the age of twenty-one. The respondent as a Hindu 


1. (1911) 21 M.L.J, 387: L.R. 38 J-A. 54: LL.R. 38 Cal. 468 at 474 (P.C,), 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 837 


mother represents the estate of her deceased son for all 
purposes, and a release receipt executed by her will be as valid 
as if it had been executed by the original plaintiff, Muthu- 
kumara Pillai. 


In the opinion of their Lordships the decisions of the two 
Courts in India on this matter were perfectly correct, and 
their Lordships are unable to take the view that the condition 
expressed was a condition precedent or that the right of the 
original plaintiff was a purely personal right which came to an 
- end upon his death. 


There remains the question of the Limitation Act, 
No. IX of 1908. The High Court of Madras has held that 
the relevant section under which a limitation arises is Cl. 7 of 
Art. 182 of Schedule I of the Act. If that view is correct, it 
would seem to follow that inasmuch as the petition was filed 
within three years after 30th September, 1926, the date when 
the original plaintiff would have attained twenty-one, if he had 
survived, the application is not barred by time. 


It is, however, contended on behalf of the appellant that 
this conclusion is excluded by the effect of S.17, sub-S. (1) of 
the Limitation Act. That sub-section is in these terms: 

“ Where a person who would, if he were living, have a right to institute 
a suitor make an application, dies before the right accrues, the period of 
limitation shall be computed from the time when there is a legal represen- 
tative of the deceased capable of instituting or making such suit or 
application”. 

The argument is that the time from which the period began 
to run as the result of this section was the death of the original 
plaintiff and, that time having elapsed before the petition was 
presented by the respondent, it is said that the application is 
barred. Their Lordships think that this argument is ill-founded. 
The intention of S. 17 is to limit the time during which an 
action may be brought and not to take away the rights of a 
person who is a possible defendant to an action, and it was not 
intended to accelerate any right of action against such a person. 
If the plaintiff had attained the age of twenty-one he would 
doubtless have had at that time a right to recover the Rs. 15,000 
upon executing the document to which reference has been 
made; but the first defendant, the present appellant, would 
have been quite entitled to say that no action could be brought 
against him to recover the Rs. 15,000 until 30th September, 
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1926, the date when the plaintiff would have attained twenty- 
one. The right to sue therefore in this case had not accrued 
at the time when the plaintiff died and, accordingly, the section, 
not having the effect of accelerating the right against the 
appellant, has no effect as causing time to run from that date. 
Their Lordships are of opinion that the decision of the High 
Court of Madras in that respect also was correct. i 
It follows that the appeal should be dismissed and their 
Lordships will humbly advise His Majesty accordingly. 
Solicitor for Appellant: G. K. Kannepalli. 
Respondent not represented. 
S. P. K. Appeal dismissed. 
B. V. V. —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CoRNISH. 
Thirunavukkarasu Pandaram , 
and another .. Appellants* (Respondents 1 
and 2) 
v. 
Parasurama Aiyar by his 
authorised agent Krishna 
Aiyar and another .. Respondents (Petitioner and 
3rd Respondent). 


Foreign Couri—Cochin state—Minors defendants in a suit—Ex parte 
decree—Transmission of decree under S.44, C.P. Code, to British Indian Couri 
within whose jurisdiction immovable property of defendants were—Whether 
foreign Court had jurisdiction when defendants had not submitted to it—How 
far decree executable. 

Two minors were defendants along with the third defendant, the executor 
and testamentary guardian under their father’s wil], in a suit filed in Cochin 
Court. None of the defendants appeared before the Court which passed an 
ex parte decree against them. In pursuance of S. 44, Civil Procedure Code, ° 
the decree was transmitted to a British Indian Court for execution by attach- 
ment and sale of a certain immovable property of the defendants within the 
jurisdiction of the British Indian Court. Objection was raised by the defen- 
dants that they were not subject at the time of the suit to the jurisdiction of 
the Cochin Court and that therefore they were not liable to be proceeded 
against in execution in British India. The lower Courts felt that defendants 
had submitted to the jurisdiction of the Cochin Court since in previous 
litigations by them they had appeared as plaintiffs in the Court of Cochin; 
On the question whether a decree could be executed against the defendants, 

Held, that there was no submission by the defendants to the jurisdiction 
of the Cochin Court, and consequently the ex parte decree passed against 
them in the suit would not be executable against them in British India. 





* ÇC. M. S. A. No.5 of 1934. 17th September, 1936. 
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Tf, the defendant in the foreign Court has appeared in the suit, thus 
recognising the jurisdiction of the Court, he cannot in subsequent action upon 
that judgment be heard to say that the foreign Court had no jurisdiction. 

` Schibsby v. Westenholz, (1870) L.R. 6 Q.B. 155 at 161, explained. 


Oomer Hajee Ayoob Sait v. Thirunavukkarasu Pandaram, (1936) 71 M. 
L.J. 93, referred to and explained. 


Appeal against the order of the Subordinate Judge’s 
Court.of Tinnevelly dated the 21st July, 1933, in A. S. No. 7 
of 1933 preferred against the order of the Court of the District 
Munsiff of Tinnevelly in E.P. No. 831 of 1931 in O.S. No. 563 
of 1104 of Cochin District Munsiff’s Court. 

P. N. Appuswami Aiyar for Appellants. 

K. Venkateswaran for Respondents. 

The Court delivered the following 


JupGment.—The appellants have appealed against the 
order of the lower appellate Court which has held them liable to 
execution of a personal decree passed against them in a Cochin 
Court. The appellants were defendants 1 and 2, and were 
minors at the time when the suit was filed. The third defen- 
dant was the executor appointed by their father’s will and was 
also the testamentary guardian. The third defendant was sued 
in that capacity. None of the defendants appeared in the suit. 
An ex parte decree was made, the Court appointing the Nazir 
as the guardian in the suit of the two minor defendants. In 
pursuance of S. 44, Civil Procedure Code, the decree was 
transmitted to the Tinnevelly District Munsiff’s Court for 
execution, by attachment and sale of certain movable property 
of the first two defendants within the jurisdiction of the 
Tinnevelly Court. Objection to execution was made by the 
appellants that they were not subject atthe time of the suit 
to the jurisdiction of the Cochin Court and that therefore this 
ex parte decree was not executable against them in British 
India. Both the lower Courts have held that the defendants 
had submitted to the jurisdiction of the Cochin Court. The 
ground of this decision was that suits had previously been 
brought in Cochin by the third defendant, executor, suing as 
guardian of the two minor defendants in respect of a business 
carried on in Cochin, and that moneys due to the estate had 
been recovered in those litigations. The lower appellate Court 
seems to have thought that the circumstance that the minors 
had a business in Cochin would make them liable to the 
jurisdiction of the Cochin Court. No doubt any movable 
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or immovable property within the limits of the Cochin Court 
would be subject to that Court’s jurisdiction. (Sirdar Gurdyal 
Singhv. Rajah of Faridkote1.) But the question here is whether 
a personal decree can be executed against the defendants in 
respect of their movable property outside the limits of the 
Cochin Court’s jurisdiction. 

In Emanuel v. Symon®, Buckley, L.J., stated the five 
cases in which in an action in personam the Courts will enforce 
the judgment of a foreign Court. They are, (1) where the 
defendant is a subject of the foreign country in which the 
judgment has been obtained; (2) where he was resident in the 
foreign country when the action began; (3) where the defen- 
dant in the character of plaintiff has selected the forum in 
which he is afterwards sued; (4) where he has voluntarily 
appeared; and (5) where he has contracted to submit himself 
to the forum in which the judgment was obtained. It is, I 
think, clear upon the evidence that the defendants were neither 
subjects of the Cochin State nor residents therein at the time 
when the present suit was filed. In fact in the execution 
petition they are all described as residents of Travancore. 
There is some evidence that they had a residence in Travancore; 
but the evidence goes to show that Tinnevelly was the per- 
manent place of residence of defendants 1 and 2, It is obvious 
that even if a business or a place of business ever existed in 
Cochin at the time of the suit, this circumstance would not 
make the defendants either subjects of or residents in the 
Cochin State. The only question, therefore, is whether there 
can be said to have been a submission by the defendants to the 
jurisdiction of the Cochin Court, and can this submission be 
inferred from the fact that litigation has been previously carri- 
ed on in the Cochin Courts by the third defendant on behalf of 
the other defendants. The solution would seem to depend upon 
the proper application of the third of the cases stated in 
Buckley, L. J.’s judgment supra. The Lord Justice repeats 
what was said by Fry, J., in Rousillon v. Rousillons, Fry, J.’s 
statement in turn is founded upon what Blackburn, J., stated in 
delivering the judgment of the Court in Schibsby v. Westenholz4 
where it was said: 


“ We think it clear, upon principle, that if a person selected, as plaintiff, 
the tribunal of a foreign country as the one in which he would sue, he could 





1. (1894) A.C. 670 at 683. 2. ` (1908) 1 K.B. 302, 
3. (1880) 14 Ch. D. 351. 4. (1870) L.R. 6 Q.B. 155 at 161. 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 841 


wot afterwards say that the judgment of that tribunal was not binding upon 
him.” 


_ This rule has been interpreted by a Bench of this High 
` Court in an unreported case cited in Nagoor Meera v. Mahadu 
Meera} and apparently approved there, as meaning that if a 
party in a suit in a foreign Court hason some previous occasion, 
invoked the jurisdiction of the foreign Court as plaintiff, he 
must by that previous conduct be bound to the jurisdiction in 
any subsequent litigation in that foreign Court to which 
he is made a party. In Oomer Hajee Ayoob Sait v. 
Thirunavukkarasu Pandaram2 another Bench has expressed 
the opinion that if a person has filed suits in a Court having 
jurisdiction he cannot thereby by implication be taken to 
submit himself, to the jurisdiction of the same Court when 
that Court has no jurisdiction. But -in the last case it was 
held that there was evidence that the defendant had submitted 
to the Court’s jurisdiction. I think the difficulty disappears if 
it is borne in mind that the principle has reference to a suit 
upon a foreign judgment. There is not in the English rules of 
procedure any process corresponding to S. 44 of the Indian 
Civil Procedure Code, enabling a foreign decree to be 
transmitted to an English Court for execution. A foreign 
judgment for liquidated sum of money, such as was the judg- 
ment in the present case, creates a debt between the parties, and 
a party in whose favour judgment has been given may either 
sue in the English Court on the debt, the original cause of 
action, or he may sue upon the judgment. In such a suit the 
unsuccessful plaintiff in the foreign Court having chosen his 
forum is estopped in the event of his being sued upon that 
judgment in the English Court, as he might very well be in 
respect of a counter-claim, from contending that the foreign 
Court had no jurisdiction. That, in my opinion, is the mean- 
ing of the passage from the judgment of Blackburn, Ji; 
in Schibsby v. Westenholz3. Similarly, if the defendant in 
the foreign suit has appeared in the suit, thus recognising 
the jurisdiction of the Court, he cannot in a subsequent action 
upon the judgment be heard to say that the Court had no 
jurisdiction. As stated by Buckley, L. J., in Harris v. 


see 


1. (1925) 22 L.W. 820. 2. (1936) 71 M.L.J. 93. 
3. (1870) L.R. 6 Q.B. 155. 
106 
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Taylor: 


“The doctrine applicable to these cases is that if the defendant has. 
placed himself in such a position that it has become his duty to obey the 
judgment of the foreign Court, then the judgment is enforceable against him. 
in this country.” 


and Schibsby v. Westenholz? is cited as the authority for 
that doctrine. The proposition that if a party has once appear- 
ed before a foreign Court in the character of the plaintiff he is. 
for ever afterwards to be regarded as having submitted to the 
jurisdiction of the foreign Court in any subsequent action, by 
any person or upon any cause of action, which may be brought 
against him, seems to me to go far beyond the principle stated 


_ by Blackburn, J., and to be entirely outside the doctrine upon: 


which that principle is founded. In my judgment there was. 
no submission by the defendants to the jurisdiction of the 
Cochin Court, and consequently the decree passed against them 
in that suit ex parte is not executable against them in British 
India. The appeal therefore succeeds and is allowed with 
costs throughout. 


(No leave to appeal. ) 
K. C. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice CORNISH. | 
G. A. S. Shanmuga Nadar .. Petitioner* (Defendant) 


v. 
P. S. P. Kandaswami Nadar .. Respondent (Plaintiff). 


Court-Fees Act (VII of 1870), S.7 (xi) (cc)—Suit by landlord against 
tenant for possession—Tenant holding over—Assignee of landlord’s interest 
—Suit for recovery of possession—Value for purposes of Court-fee and 
jurisdiction—Rules governing determination of Court-fee. 

The plaint alleged that the suit land, which had been leased by one M to- 
the defendant, had been purchased by the plaintiff from M under a registered 
sale deed, that the defendant’s tenancy had been terminated by M and that the 
defendant was holding over in spite of that termination of tenancy and of 
plaintiff's notice to him to quit possession. The plaintiff prayed that as. 
assignee he might recover possession of the land from the defendant who 
persisted in holding over. 

Held, that the suit as framed was by a landlord against a tenant to re- 
cover possession within the meaning of S. 7 (xi) (cc) of the Court-Fees Act,. 
and that its jurisdictional value should be determined on that basis and not 
as a general suit for possession. 


a 


1. (1915) 2 K.B. 580 at 588. 
2. (1870) L.R. 6 Q.B. 155. : ; 
* C. R. P. No. 738 of 1936. ; 13th October, 1936. 
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> `The character of the plaintiff’s suit must be determined by his plaint. A 
plaintiff is dominus litus. “He may frame his suit as he pleases. Whether he 
has a good right of action is another matter which will be decided at the 
trial. If the plaintiff in the present suit is unable to establish his claim 
under the alleged assignment his suit will fail and will have to be dismissed. 


‘Govinda Ram Agarwalla v. Dulu Pada Dutt, (1928) 32 C.WN. 1113; 
Govind Kumar Sen v. Mohini Mohan Sen, (1929) I.L.R. 57 Cal. 349 and 
Ramalinga Mudali v. Ramaswamy A iyar, (1928) 29 L.W. 760, referred to. 

Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the District Munsif of Tuticorin 
dated 11th July, 1936 and made in O. S. No. 111 of 1936. 


A. Swaminatha Aiyar for Petitioner. 

K. V. Sesha Aiyangar and R. Krishnaswami Aiyangar for 
Respondent. 

The Court delivered the following 


JupGmMENT.—The question raised in this Revision Petition 
is whether the suit is a suit by a landlord against a tenant to 
recover possession within S. 7, cl. (xi) (cc) of the Court-Fees 
Act. If it is, the Munsif has jurisdiction to try the suit. But 
if it is a suit governed by S. 7, cl. (v), the suit is beyond the 
Munsiff's jurisdiction. The plaint alleges that the suit land 
which had been leased by one Marakaiyar to the defendant, 
had been purchased by plaintiff from Marakaiyar under a 
registered sale deed; that the defendant’s tenancy had been 
terminated by Marakaiyar; and that defendant was holding 
over in spite of that termination of his tenancy and of the 
plaintiff’s notice to him to quit possession; and the plaintiff 
prayed that possession of the land be given to him. On the 
face of the plaint the plaintiff was claiming to be the assignee 
of the reversion from the defendant’s lessor, Marakaiyar. If 
the assignment is valid it follows that the plaintiff is invested 
with all the rights of his assignor in respect of the tenancy ; 
. S. 109, Transfer of Property Act. The relief for which he 
prays is that as such assignee he may recover possession from 
the defendant who persists in holding over. 


It is clear from the plaint and this alone is the test of the 
nature of the suit—that the suit purports to be brought within 
S. 7, cl. (xi) (cc). But it has been strongly contended that the 
particular clause only contemplates a suit where the - plaintiff’s 
title as landlord cannot be denied by the defendant, and that it 
has no application to a case, such as the present, where, the 
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plaintiff being the assignee of the original lessor, the defendant 
is not estopped from denying his title. I think the fallacy of 
this argument is that it would make the character of the plain- 
tiff’s suit dependant on the defence set up in the written state- 
ment, and to so hold would be contrary to principle. The 
character of the plaintiff’s suit must be determined by his 
plaint. A plaintiff is dominus litis. He may frame his suit as 
he pleases. Whether he has a good right of action is another 
matter, which will be decided at the trial. But a right to 
bring an action and a right of action are not, as was pointed 
out by Lord Esher in Attorney-General v. Lord Sudeley! the 
same thing: 


“What is calleda ‘right of action’ is not the power of bringing an action. 
Anybody can bring an action, though he has no right at all. The meaning of 
the phrase is, that the person has a right or claim before the action which is 
determined by the action to be a valid right or claim”. 


If the plaintiff in the present suit is unable to establish his 
claim under the alleged assignment his suit will fail and have 
to be dismissed. But at the present stage all that can be 
determined is that on the face of the plaint his claim is as a 
landlord to recover possession of land from a tenant who is 
holding over. 

Much reliance was placed by the petitioner’s learned 
Advocate on Govinda Ram Agarwalla v. Dulu Pada Dutt?. 
But the actual decision in that case was that a tenant who con- 
tinued in possession after notice to quit was a trespasser, and 
accordingly a suit to recover possession would not come within 
S. 7, cl. (xi) (cc). But the Court disapproved of this view in 
Govind Kumar Sen v. Mohini Mohan Sens where it was 
observed that it would be disastrous if the law was that a land- 
lord would have to bring a suit for declaration of title and 
possession whenever the tenant refused to vacate. If a plain- 
tiff chooses to sue for a declaration of his title as landlord and 
to recover possession the suit will come within S. 7, cl. (v). 
(See Ramalinga Mudali v. Ramaswamy Aiyar4.) But this is 
not the kind of suit instituted by the plaintiff in the present 
case. In my judgment the plaintiff’s suit falls within S. 7, 
cl. (xi) (cc) and this Revision Petition must be dismissed 
with costs. 

B. V. V. —— Petition dismissed. 


OO 


1. (1896) L.R. 1 Q.B. 354 at 359. 2. (1928) 32 C.W.N. 1113. 
3. (1929) LL.R. 57 Cal. 349. 4. (1928) 29L.W. 760. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice VARADACHARIAR AND MR. 
Justice Mocxett. 


Saripella Lakshmi Narasamma.. Appellant* (Plaintiff) 
v. 
Saripella Ammanna Siddhanti 
and others .. Respondents (Defendants 1 
to 3 and 5 to 12). 


Will—Construction of—Testator living for nearly 20 years after will— 
Bequest of properties to his first wife and after her lifetime remainder to her 
nephews—Death of first wife during testator’s lifetime—Marriage of a 
second wife—Claim by second wife that will should be considered to have been 
revoked—Whether will revoked—Attention of the testator should be proved 
to haue been clearly directed to the will—Reference ina will toa particular 
person should not be ignored—Failure of life estate not affecting subsequent 
bequest—After-acquired properties not passing by the will. 

Where the plaintiff’s husband executed a will whereby the properties 
referred to in the will had been given to one S, the then living wife of the de- 
ceased, for her lifetime and after her death to the contesting defendants, but 
the plaintiff’s contention was that as the testator lived for nearly 20 years after 
the date of the will, lost his first wife in the meanwhile, married another wife, 
viz., the plaintiff, and acquired properties subsequent to the date of the will, 
the Court should draw the inference that the will ought to have been revoked, 

Held, (1) that no particular formality was necessary under the law in the 
mofussal for showing an intention to revoke a will, but when an inference in 
favour of revocation was asked to be drawn from the conduct of the 
testator, the conduct should be such as to show that his mind was directed to 
the question whether the will was to remain in force or not and his conduct 
proceeded on the footing that the will was no longer in force. In the absence 
of evidence for any such basis the will should be considered not to have 

. ceased operation; 

(2) that when the testator had undoubtedly signed the document 
presumably with knowledge.of its contents, and even independently of that 
consideration when a document which was signed by the testator made a 
reference toa particular person by name, there was no reason to ignore that 
reference as though it did not form part of the will, merely because in 
speaking about instructions given to the vakil drafting the will, that refer- 
ence was not repeated; 

(3) that in a case where there was a gift of a life estate and of a 
remainder, the mere failure of the life estate by reason of the death of the 
legatee during the testator’s lifetime, could not affect the operation of the 
clause relating to the remainder. 

Subramania Padayachi v. Pakkiri Padayachi, A.I.R. 1935 Mad. 119, 
distinguished. 

(4) That since there were no general words of devise in the will sufficient 
to pass the after-acquired properties, the bequest would be limited to the 
properties which the testator had at the date of the will. 


ee SSSSFSFSSSSSeSeeSeSSSSSSFSSSSSee 
* Appeal No. 330 of 1932. lith February, 1936. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Amalapuram in O. S. No. 32 of 1930. 

P. C. Parthasarathy for Appellant. 

P. Somasundaram for Respondents. 

The Court delivered the following 


Jupements. Varadachariar, J—This is an unfortunate 
case but we see no way of upholding the principal contentions 
of the appellant before us. She sued for possession of her 
husband’s properties on the footing that her husband had died 
intestate. The defendants pleaded that the plaintiff’s husband 
had executed a will Ex. II on 27th August, 1910, whereby the 
properties referred to in the will had been given to one Subadr- 
amma the then living wife of thedeceased forher lifetime and 
after her death to the contesting defendants. 


The plaintiff questioned the genuineness of the will but 
the lower Court has rightly held that the evidence in its favour 
is such as to place its genuineness beyond doubt. This finding 
has not been seriously attacked before us. 

It was next suggested that as the testator lived for nearly 
20 years after the date of Ex. II, lost his first wife in the 
meanwhile, married another wife, viz. the plaintiff and 
acquired properties subsequent to the date of the will, the 
Court must draw the inference that the will of 1910 must have 
been revoked. It is true that no particular formality is 
necessary under the law in the mofussal for showing an inten- 
tion to revoke a will, but when an inference in favour of 
revocation is asked to be drawn from the conduct of the 
testator the conduct must be such as to show that his mind was 
directed to the question whether the will was to remain in force 
or not and his conduct proceeded on the footing that the will! 
was no longer to be in force. We find no basis for any such 
inference in this case. Even as a matter of surmise, the utmost 
that can be suggested is that the testator never afterwards 
thought about Ex. II, or perhaps forgot about it. The 
defendants have attempted to lead positive evidence to the 
effect that the deceased wanted that the will should remain in 
force, but, putting that evidence aside there is nothing ‘to 
support the inference of an intention that the will sonio. cease 
to have operation: . 

It was next argued that, as a matter of construction of the 
language of Ex. IJ; the bequest in favour of the testator’s wife 
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was not limited to Subadramma the then wife of the testator 
and that the language was sufficient. to cover any wife including 
the plaintiff. Reference was made in this connection to the 
discussion of some of the relevant authorities in Neelamma v. 
Mareppal to which one of us was a party. But in that case the 
gift was not to the wife by name. No expression of opinion 
in that case can therefore help the plaintiff in the present case. 
‘Our attention has also been drawn to the evidence of D. W. 1, 
a vakil,. who drafted the will under the instructions of the 
‘deceased. He has said that the testator instructed him to draw 
up a will with a bequest for life in his wife’s favour and with 
a remainder in favour of his brothers, and nephews. On this 
statement of the witness, it was argued that the testator meant 
a bequest in favour of his wife generally and that the reference 
to Subadramma which was put in by the witness himself with- 
out instructions from the testator must be disregarded. We do 
not think this is a proper way of interpreting a written docu- 
‘ment. The testator has undoubtedly signed the document 
‘presumably with knowledge of its contents. We very much 
‘doubt. whether in the particular answer elicited from D. W. 1 
it was at all brought home to his mind when the question was 
‘put to him to which that answer was given that counsel was 
going to draw a distinction between reference to wife generally 
and reference to the then existing wife. But even independently 
of this consideration when a document which is signed by the 
testator makes a reference to Subadramma there is no reason 
to ignore that reference as though it did not form part of the 
will, merely because in speaking about instructions given to the 
vakil for drafting the will that reference is not repeated. We 
are therefore unable to read the gift as one enuring to the 
benefit of the present plaintiff. 

~ It was next, argued ‘that as the gift over to the brothers 
and nephews of the deceased is to take effect after the life 
estate in favour of Subadramma and as that life estate lapsed 
by reason of her death during the lifetime of the'testator, the 
gift over in favour of the brothers and nephews must also be 
taken tö have failed. We are tunable to accept this contention. 
In’ a case Where there is a gift of a life estate and`of a 
remainder, the niere failure of the life estate by feason’ of the 
death ` ‘of the legatee ‘during the testator’ S lifetime cannot 





“12 1¢1935)'70 M.L.J. 128. 
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affect the operation of the clause relating to the remainder. 
The decision of Madhavan Nair, J., in Subramania 
Padayachi v. Pakkiri Padayachi, proceeded not on any general 
principle of the kind put forward on behalf of the appellant 
but upon the express language of the document before the 
learned Judge. The document there provided that should the 
first legatee die after the testator’s death, the property should 
go over to somebody else. This clause was construed by the 
learned Judge as indicating a clear intention within the meaning 
of S. 130 of the Succession Act that it is only in that particular 
contingency that the property should go to the second taker. 


The last contention urged on behalf of the appellant 
relates to the operation of the willon the after-acquired pro- 
perties. It is not disputed that the properties specified in the 
B and C schedules are after-acquired properties. As regards 
the property in the C schedule, there is a dispute between the 
parties, whether the whole of it must be treated asthe property 
of Viswanathan or only a fourth share therein. On the ques- 
tion of construction we agree with the contention on behalf of 
the appellant that there are no general words of devise in 
Ex. II sufficient to pass the after-acquired properties. So far as 
the immovable properties are concerned, the bequest is limited 
to the properties which the testator got under partition and 
thus remained in his possession. In this view the plaintiff will 
be entitled to the B schedule properties and so much of the 
C schedule house as belonged to her husband. 


On this last question, as to the ownership of the C schedule 
house, we have been taken through the evidence. It is true 
that the learned Subordinate Judge has not given a definite 
finding upon the title to this house, whether it belongs solely 
to the deceased or belonged in common to the four brothers. 
But his judgment leaves no doubt as to the inclination of his 
opinion being in favour of the defendant’s case. Apart from 
the evidence of D. W. 8 the evidence of D. Ws. 7 and 9 and 
the promissory notes which they produced undoubtedly lend 
support to the defendant’s story. In his oral evidence, D. W. 7 
no doubt adds what is not specifically stated in his promissory 
note, viz., the purpose for which the loan was borrowed from 
him by the first defendant. We are not satisfied that there is 
ee ne et ee a a a 


1. A.I.R. 1935 Mad 119. 
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sufficient reason for discrediting his evidence. There is the 
admitted fact that by a later mortgage executed by all the 
brothers the promissory notes in favour of D. Ws. 7 and 9 
were discharged. It has not been suggested what other occasion 
there was for a loan being incurred by the first defendant for 
a common purpose at or about this time unless it be the building 
of this house. The probabilities also seem to be in favour of 
the conclusion that this house must have been built for the 
common benefit of the four brothers. There is no doubt the 
fact that the sale-deed for the site stands in the name of the 
deceased husband of the plaintiff and some point has also been 
made by the learned Judge of the fact that the first defendant 
has not produced the accounts relating to the construction of 
the house. But it is very doubtful from the indications afforded 
by the evidence if there was anything like a regular account or 
whether it would have deen preserved for this length of time. 
As regards the sale-deed, it must be remembered that it was 
taken only in 1924 when in fact this site had been taken 
possession of and even the house built upon it very many years 
before. We have not got very satisfactory explanation as to 
why the sale-deed was taken in the name of the deceased but 
we do not think that that circumstance alone outweighs the 
probabilities in favour of the theory of common ownership. In 
this view the plaintiff will be entitled only to a fourth share in 
the C schedule house. 

The decree of the lower Court will be varied only to the 
extent of awarding to the plaintiff possession of the whole of 
the B schedule properties and a fourth share in the C schedule 
property. The lower Court will take the necessary steps and 
pass a final decree for partition, possession and mesne profits 
in respect of the plaintiff’s share above decreed. 

In the circumstances there will be no order as to the costs 
of this appeal. The plaintiff-appellant must however pay the 
court-fee payable to Government on the memorandum of 
appeal which will be a charge on the properties decreed to her. 

Mockett, J.—I entirely agree. 


K. C. —— Decree modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT:—Mr.. JusTicE VARADACHARIAR AND MR. 
Justice HorwI tt. > 


V. Krishnaswami Rao .. Petitioner* (Defendant) 
v. l 
R. Srinivasa Desikan .. Respondent (Plaintiff). 


Evidence Act (I of 1872), S. 92—Mortgagee’s suit for sale—Plea of an 
oral executory agreement in discharge of the morigage—Amount settled ata 
smaller figure than that due—Agreement to take certain properties in full 
discharge~Proof of—If precluded by S. 92. 


S. 92 of the Evidence Act does not -preclude evidence being let in in 
proof of an oral agreement, otherwise valid and enforceable, under which 
the mortgagee orally agreed that the mortgage amount should be settled at a 
certain figure—somewhat less than the amount due on the mortgage on a proper 
calculation—and that in full discharge or satisfaction of the claim under the 
mortgage deed he would take certain properties by way of a sale for the 
amount. This arrangement does not contradict, vary, add ‘to or subtract 
from the mortgage document. f 

The question whether even if it should be found that the agreement 
pleaded was true and valid, the agreement could be a defence to the action, 
when admittedly the agreement remained executory, left expressly open. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the finding of the Court of the Subordinate 
Judge of Tiruvarur dated 11th November, 1935 in O. S. No: 29 
of 1935. 

B. Sitarama:Rao and P. G. Raghavendra Rao for 
Petitioner. bo 

K. Bhashyam Aiyangar and R. Thirumalaithathachariar 
for Respondent. 


The judgment of the Court was delivered by 

V aradachariar, J.—In this petition, we are asked to revise 
an order holding that the petitioner cannot be permitted to 
prove an oral agreement which he pleaded in defence to a 
mortgagee’s suit for sale. The petitioner admitted the mort- 
gage sued .on, but pleaded that under an agreement brought 
about by persons interested in the plaintiff and accepted by. 
the plaintiff; it had been agreed that the mortgage amount 
should be settled at Rs. 9,000 and in full discharge of the 
claim under the mortgage-deed a certain portion of the 
hypotheca should be sold to the plaintiff. The truth and 
validity. of. this: agreement formed the subject-mattér of the 
first issue in the case; and the second issue raised the question, 





* C. R. P. No. 1527 of 1935. 7th October, 1936. 
At 
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whether even if the first issue should be found in the defen- 
dant’s favour, the agreement precluded the plaintiff from 
maintaining this suit, when admittedly the agreement remained 
executory. It was further contended on behalf of the plaintiff 
that, in view of S. 92 of the Evidence Act, it was not open to 
the defendant to adduce evidence relating to the alleged oral 
agreement; this contention was embodied in the third issue. 
The learned Judge heard arguments on the third issue (as a pre- 
liminary issue) and held that no oral evidence was admissible 
to prove the agreement set up in the written statement. 


Before referring to the decisions relied on by the one side 
or the other, it is desirable to note the terms in which the 
exclusion of oral evidence is laid down in S. 92. The main 
clause excludes evidence of‘any oral agreement for the 
purpose of contradicting, varying, adding to or subtracting’ 
from the terms of a contract, etc., proved in the manner 
provided for by S.91. The provisos introduce certain excep- 
‘tions (or apparent exceptions) and to the fourth proviso there 
is an exception. The language of the exception in the proviso 
does not of itself prohibit or exclude any kind of evidence; it 
merely excludes the benefit of the proviso in the excepted cases, 
with the result that in these cases the prohibition contained in 
the main part of the section will apply. We have accordingly 
to consider whether the oral agreement alleged in the written 
statement ‘contradicts, varies, adds to or subtracts ? from the 
mortgage document. 


It is settled by along line of authority—and Mr. Bhashyam 
does not deny—that a debtor may plead and prove an actual 
discharge in a manner or on terms different from those 
‘contemplated by or provided for in the document evidencing 
the debt. But relying on the distinction drawn in the cases 
between a “discharge” and an agreement to give a discharge 
in future he. maintains that in the present case the alleged 
contract tö také a sale of a portion of the hypotheca in satisfac- 
tion’ of the debt amounts to nothing more than an agreement 
' to, give a discharge if and when the sale ts completed and is 
therefore’ within the ‘prohibition contained in'S. 92. This 

argument’ seems to us to rest on a misapprehension of the Tegal 
€ffect of the contract of sale i in such tases. 


We must: observe at the outset: ‘that. we have found it 
somewhat. ‘enibarrassing.:to ‘deal: with ‘the. ‘question: of admis- 
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‘sibility of evidence at this stage, because some of the steps in 


the argument relevant to the point will also bear on the question 
raised by the second issue in this case, viz., whether and how 
far the alleged agreement, if true, affords a defence to the 
present action. We have endeavoured, as far as possible, to 
avoid expressing any definite opinion.on this aspect of the 
matter; and we wish to make it clear that when deciding the 
second issue, the lower Court need not feel hampered by any 
observations made in the course of this judgment. It only 
remains to add that we are assuming for the present purpose 
that if permitted the defendant will be able to prove a valid 
and enforceable contract as alleged in the written statement. 
The decision in Ramanarasu v. Venkata Reddil shows that the 
mere fact of an arrangement being ‘executory’ does not 
preclude the possibility of its operating as a satisfaction of a 
pre-existing obligation. We are not in this case concerned with 
the question whether in view of the scheme of the Civil 
Procedure Code, an arrangement of that kind can be pleaded 
in an ‘executing’ Court as amounting to satisfaction of a 
‘decree’ a point on which divergent views have been expressed. 
A contract between a debtor and his creditor that the former 
should sell and the latter should accept any property in satisfac- 
tion of the debt may, it seems to us, operate in one of three 
ways; and on none of these hypotheses will proof of such 
contract be precluded by S. 92 of the Evidence Act. 

In one view, the contract itself may operate as a 
final or absolute discharge of the debt, substituting the 
relationship of a ‘vendor and vendee’ for that of ‘debtor 
and creditor’ and giving the creditor thereafter only the 
remedy by way of specific performance of the contract to sell. 
If this is the correct view, the debtor is entitled to contend 
that the case is within the line of authority relating to proof 
of ‘discharge’. It will be a mere play upon the words to say 
that because there is only an agreement to sell it must be 
treated as on the same footing as an agreement to give a 
discharge. This view of the legal effect of a contract to sell 
would seem to derive support from the decision of the Judicial 
Committee in Bassu Kuar v. Dhum Singh?. In more than one 
place, their Lordships speak of the debt as having been wiped 





1. (1932) 63 M.L.J. 598: I.L.R. 56 Mad. 198, 
2. (1888) L.R. 15 I.A. 211: LL.R. 11 All. 47 (P.C.). 
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out by the contract; and even on failure of the contract of sale, 
they held that the remedy of the creditor was no longer a suit 
for the recovery of the pre-existing debt but one founded on 
failure of consideration or on S. 65 of the Contract Act. Mr. 
Bhashyam suggests that their Lordships’ observations should 
be understood as made in the light of the fact that at one stage 
the Court had decreed specific performance of the contract but 
this argument ignores their remark (on p. 55) that: 


“ Up to the stage of the Subordinate Judge's decree in 1881, Dhum Singh 
retained the amount of his debt as of right and in accordance with the 
contract alleged by him”, 


The judgment seems to proceed on the basis that from the 
date of the contract, the sum theretofore representing the debt 
must be regarded as “purchase money” in the hands of the 
debtor-vendor. which he is entitled to retain. The contract 
dealt within Bassu Kuar v. Dhum Singh\ was anterior to the 
Transfer of Property Act; and it may be a matter for argument 
whether and how far the provisions of Ss. 54 and 55 of the 
Transfer of Property Act affect the availability of the above 
reasoning at the present day. It may however be pointed out 
that as observed by Abdur Rahim, J., in Adikesavan Naidu v. 
Gurunatha Chettiar? and by Devadoss, J., in Kathamuthu Pillai 
v. Subramaniam Chettiar’, S. 55 of the Transfer of Property 
Act may well be read as using the terms ‘buyer’ even when 
referring to the position of the parties prior to the execution 
of the deed of sale. 

A second possible view is that the contract to sell operates 
only as a ‘conditional’ discharge of the debt—whether as a 
matter of law or on the basis of the presumed intention of the 
parties. Such a legal implication may be compared to the 
principle well known in cases where a person executes a 
promissory note in payment of the price of goods purchased. 
As a presumption of fact, it may be rested on the ground 
suggested in Har Chandi Lal v. Sheoraj Singh4 and by Miller, 
J, in Ariyaputhira Padayachi v. Muthukumaraswamis, The 
difference between this hypothesis and the previous one will be 
that on the failure of the debtor to carry out the contract by 
the execution of the sale deed, the creditor will notbe restricted 


Hee 
. 1. (1888) L.R. 15 LA. 211: LL.R. 11 All. 47 (P.C.). 
2 (1916) 32 M.L.J. 180: I.L.R. 40 Mad. 338 (F.B.). 
3. (1925) 50 M.L.J. 228 (F.B.).. 
4, (1916) 32 M.L.J. 241: L.R. 44 I.A. 60: LL.R. 39 All. 178 (P.C.). 
5. (1912) 23 M.L.J. 339: LL.R. 37 Mad. 423 at 425. 
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to the remedy by syecific performance but may sue for the debt’ 
itself. It might also follow that the debtor is not bound to sue 
for specific performance and will be completely discharged if 
he is ready and willing to carry out his contract by the execu- 
tion of a sale deed or at any rate if he tenders a duly executed 
sale deed. Whatever may be the bearing of these considerations 
on the question raised by the second issue, no prohibition under 
S. 92 of the Evidence Act can arise even on this hypothesis, 
because the plea is in substance one of discharge and not of an 
agreement to give a discharge in future. 

A third possible view is that the contract to sell is an 
independent: matter (Cf. Harkisondas v. Bai Dhanu1) and till 
the sale is completed the contract does not affect the rights of 
the creditor or the obligations of the debtor as creditor and 
debtor. Angan Lal v. Saran Bihari? and Guranditta Mal 
v. Labhu Ram’, may be referred to in this connection; but as 
they do not discuss the question of the admissibility of evidence, 
they do not call for further notice here. On this footing, there 
is no scope at all for the application of S. 92 of the Evidence 
Act, for ex hypothesi the later contract does not as a contract 
affect the rights and liabilities of the parties under the original 
contract. Such a case cannot be assimilated to one in which 
the creditor agrees to receive a smaller sum than is actually 
due because in the latter case the creditor’s rights under the 
first document are undoubtedly affected. 


In this connection Mr. Bhashyam sought to make some 
point of the fact that according to the written statement, the 
amount due to the mortgagee is said to have been settled at 
Rs. 9,000, whereas on a proper calculation the amount actually 
due as per terms of the document will be found to be something 
more. This seems to us immaterial, because the defendant’s 
allegation is that in full satisfaction of the claim under the 
mortgage document, the plaintiff agreed to take certain proper- 
ties. The reference to Rs. 9,000 is only a step in determining 
the extent of properties to be conveyed (Cf. Suppan Chetty v. 
Vegnanarayana Atyar4.) 

Amongst the authorities cited, the strongest in favour of 
the respondent is the decision of a single Judge of the Rangoon 
High Court in Nachiappa v. Theivanai5. With due respect, 





1. (1926) I.L.R. 50 Bom. 566 (F.B.). 2. (1929) I.L.R. 51 All. 799. 
3. A.LR. 1936 Lah. 476. 4, (1931) 34 L.W. 921. 
5. A.LR. 1934 Rang. 228. 
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we have felt some difficulty in following the reasoning in that 
judgment. The learned Judge is reported to have observed that 
‘an agreement to transfer land in satisfaction of the claims due 
on these two documents is nudum pactum and consequently it 
cannot be proved’. It is well settled that in the case of a 
contract to sell, the obligation to sell and the obligation to buy 
are respectively the ‘consideration’ for the reciprocal promises 
and it does not seem to us correct to speak of such an agree- 
ment as nudum pactum. Nor can it make any difference for this 
purpose that the price is not to be paid in the future but 
consists of money already due by the vendor to the vendee. It 
will be too much for instance to suggest that in such a case a 
suit for’ specific performance will not lie. Again, we are 
unable to see how the fact of its being a nudum pactum 
stands in the way of its being proved. The learned Judge 
then observes ‘the agreement in itself is not satisfaction and 
it can only be considered as an agreement modifying the terms 
of the contract’. This is practically begging the question; 
none of the considerations we have above set out has been 
adverted to. The assumption that an arrangement for pay- 
ment by way of transfer of land must always be a variation of 
the original contract in all cases of loans is perhaps too wide. 
(Cf. Kamala Sahai v. Babu Kundan Miani, Ramavatar v. 
Tulsi Prosad Singh®, Nookamma v. Dharmayya8 and Lakshmi- 
narasimha Rao v. Raghavammat.) The learned Judge purports 
to follow the decision in Jagannath v. Shankar’ but that 
decision (though purporting to be based on M allappav. Matan 
Naga Cheity®) is opposed to the trend of the Madras decisions 
(Cf. Balasundara Naiker v. Ranganatha Aiyar? and 
Vaidyanatha Rao v. Kandappa C hetti8) because the learned 
Judges of the Bombay High Court declined to permit proof 
even of a plea of completed discharge by payment of a smaller 
sum than was actually due. 


The next case relied on by Mr. Bhashyam is Md. Niaz v. 
Nanhe Mal9, The agreement pleaded by the defendant was 


a 
1, (1908) 11 C.L.J. 39. . 2. (1911) 14 C.L.J. 507 at 510. 
3, (1927) 53 M.L.J. 863. 4.. (1936) M.W.N. 205. 
5. (1919) LL.R.44 Bom.55. = 
6. (1918). 35 M.L.J. 555: LLL.R. 42 Mad. 41. 
7. (1929) LL-R. 53 Mad. 127. 
8. (1931) 61 M.L.J. 556: LL.R. 54 Mad. 889. 
9, A.LR. 1929 All. 615. = 
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there found against on the evidence; the observation of the point 
of law is therefore only obiter. Even that observation consists 
only of a single sentence (without any discussion) that ‘the 
oral agreement amounted to a modification of the original 
contract’. By way of distinction on the facts, we may point out 
that the alleged second agreement in that case comprised not 
merely a sale of some lands for part of the original debt but 
also a payment of a further sum of Rs. 7,000 in cash. Weare 
not in a position to say how far this circumstance influenced the 
opinion of the learned Judges. They purport to follow the 
decision in Mallappa v. Matan Naga Chetty! but that related 
to the ordinary case of a creditor agreeing to receive less than 
what was due under the document. 

In Maharaj Singh v. Balwant Singh? reference 
has been made to the objection under S. 92 to a plea which in 
some respects resembled the present; but as will be seen from 
the summary on p. 512 the plea involved certain other matters 
which are clearly within the prohibition of S. 92 and the 
observations on p. 514 put together so many objections to the 
plea that it is not possible to gather the extent to which in the 
opinion of the learned Judges the objection under S. 92 was 
available. 

Allowing the revision petition, we hold that the defendant 
is entitled to adduce evidence in respect of the oral agreement 
alleged in the written statement. The.costs of this Revision 
Petition will be costs in the cause and be provided for in the 
decree of the lower Court. 


S. V. V. Petition allowed. 





PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 
the Central Provinces. ] 
PRESENT :—LorD THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 
Parashram Balaji Deshmukh and 


another _ ++ Appellants* 
v. 
Asaram and others .. Respondents. 


Mortgage—Morigage including an item of property prohibited from being 
mortgaged—Registrar prohibited from registering document transferring 
alpha, ata A SESS 


1, (1918) 35 M.L.J. 555: LL.R. 42 Mad. 41. 
2, (1906) I.L.R. 28 All. 508 at 514. 
*P. C. Appeal No. 38 of 1934. 29th July, 1936. 


LXXI] THE MADRAS LAW JOURNAL REPORTS: | 857, 


occupancy right—Morigage of trees on such land—Registrar registering the 
document—If registration: invalid—Effect of, on other items mortgaged— 
Transfer of trees excluding land, if also prohibited—Registering officer’s 
functions—Scope of—Central Provinces Tenancy Act (XI of 1898), S. 46, 
sub-Ss, (3) and (5). : 


Where a mortgage is executed mortgaging six items of Properties, 
mortgage of one of which is statutorily prohibited by S. 46, sub-S. (3) of the 
‘Central Provinces Tenancy Act (XI of 1898) and sub-S. (5) of the section 
provides that “no officer empowered to register documents shall admit to 
registration any document which purports to transfer the right of an occu- 
pancy tenant in his holding or in any portion thereof” except where the 
transfer is in favour of certain class of persons, and the document has been 
registered by the officer, it cannot be maintained that the office had no 
jurisdiction to register the document so as to render the registration invalid 
as a whole. The mortgage will be valid to the extent of the properties 
which could be validly transferred. 

Scope of registering officer’s enquiry pointed out. 
whether the mortgage of only trees standing on occupa 
ment expressly excluding the Jand on which those tree 
the mortgagees shall have no concern with such land, 
tion enacted in S. 46, sub-S. (3) left open. 


The question as to 
ney land, the docu- 
s stand by stating that 
is within the prohibi- 


This is an appeal from a decree of the Court of the 
Judicial Commissioner, Central Provinces, dated 12th Septem- 
ber, 1931, which set aside a decree of the Court of the Second 
Additional District Judge of Nagpur dated 28th October, 1929. 


The appeal arises out of a suit by the mortgagees, the present 
‘appellants, to enforce a mortgage in which among the properties 
-mortgaged were a number of fruit trees and a well standing in an 
- occupancy holding belonging to the mortgagor. The question for 
‘determination is whether, having regard to the provisions of the 
Central Provinces Tenancy Act, 1898, the mortgage deed was pro- 
perly registered so as to be a valid mortgage. The material issue 
(3) is as follows:—“Is the mortgage deed in suit void for the 
reasons stated in paragraph 6 of the written statement ?” 
Paragraph 6 (b) of the written statement states: “That having 
regard to S. 46 (5) of the Central Provinces Tenancy Act, 1848, 
the registration of the mortgage deed was bad in law so that the 
mortgage was invalid.” 


The learned Additional Judge delivered his judgment in the 
‘suit on the 28th October, 1929. The Passage of the judgment 
dealing with issue No.'3 is very short and is as follows :—“The 
mortgage bond certainly shows that the occupancy holdings are 
excluded from the mortgage, and that only trees without the lands 
-were intended to be included in the mortgage, Under the old 
' Tenancy Law (The Tenancy Act, 1889) there was no prohibition 
with regard to trees being mortgaged, and this mortgage was 
‘granted before the passing’ of the- new ’Tehancy Act of 1920, ‘I 
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find that the mortgage sued upon is not invalid merely because 
trees growing in occupancy lands are included in the mortgage- 
However it is clearly undesirable that trees standing on a holding 
should belong to anybody except the occupier of the holding and 
it has therefore been laid down that such trees should not be 
attached and sold with out the land. The trees will be excluded from 
the mortgaged property to be sold in this case”. In the result the 
learned Judge madea preliminary mortgage decree in the usual 
form covering all the mortgaged properties excluding the trees and 
the well in the occupancy holding abovementioned. 


From the decree of the Additional District Judge, the present 
respondents alone appealed to the Court of the Judicial Commis- 
sioner at Nagpur. The appeal was heard before a Bench of ‘the 
Court (Grille and Niyoge, JJ.) who on the 12th September, 1931, 
delivered their judgment and made a decree of the same date 
whereby the appeal was allowed and the decree of the lower 
Court, so far as the present respondents were concerned, was set 


‘aside. The learned Judges held that trees standing on a holding 


are part and parcel thereof, that the registration of the mortgage 
deed in suit qua the trees standing in the occupancy holding and 
the well therein was bad in law and the registration of the deed as. 
a whole should be set aside and ignored because there is no provi- 
sion in the Registration Act whereby a deed may be registered qua. 
only some of the properties mentioned therein. They therefore 
held that the mortgage deed in suit is not enforceable against the 
present respondents, and a decree dated the 12th September, 1931,. 
was accordingly made. 


A.M. Dunne, K.C. and J. M. Parikh for Appellants—The 
mortgage in suitis valid and, in any case, it is valid except with 
regard to item 3 thereof. Under S. 46, cl. 5 of the Central 
Provinces Tenancy Act (XI of 1898), the Registrar was not preclud- 
ed from admitting to registration the mortgage in suit. The 
scope of the said section is limited, if at all, to a document relating 
only to the rights referred to therein and does not extend to a 
document like the one in question. The question of the validity of 
the registration would affect item 3 of the mortgage and nothing 
else. The Registration Act and the Central Provinces Tenancy 
Act must be made to conform. The general application cannot be 
cut down by a particular prohibition. [Lord Thankerton.—You 
cannot split up the document. The Registrar must regard the 
document as it is and not make a new contract for the 
parties.] [Sir Shadi Lal.—Suppose the Registrar registers a 
document dealing with a property outside his jurisdiction and the 
same document deals with another property within his jurisdiction. 


Is the registration valid?] Yes. Refers to Sah Mukhun Lali: 
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Panday v, Sah Koondun Lalli and M ohammed Ewaz v. Biri Lall2, 
A document cannot be considered unregistered because a certain 
Property must not be included in it under a special Act. (Refers to 
Narayan v. Mahadeo3, Ram Gopal v. Ambaprasad4, Tarachand v. 
Nokhe5 and Gordon-Cumming v. Houldsworths,) 

J. M. Parikh followed for Appellants.—The registration of a 
voidable transaction stands as it does not affect title. The Act does 
not say that registration is invalid because a bad item is included. 

S. Hyam for Respondents.—The property in the trees and in 
the well was never severed from the property in the holding 
itself and the mortgagor’s right in his occupancy holding included 
his right in the trees and in the well. The mortgage deed in the 
circumstances of the case was not legally registrable. The mort- 
gage was improperly registered and is therefore invalid. The plea 
of the mortgagees that a mortgage decree can be made in respect of 
the mortgaged properties other than the trees and the well in the 
occupancy holding cannot be legally maintained. If the Registrar 
refuses to register a valid deed, his word is not final. There is 
still the remedy to compel registration under the Registration Act. 
There is no evidence that these trees were not separate but there 
is the definition in the Registration Act of “immovables” which 
excludes trees as being part of the land. (Refers to Tarachand v. 
Nokhe’, Narayan v. Mahadeo8 and Kettlewell v. Wy atsont.) 

29th July, 1936. Their Lordships’ judgment was delivered 
by 

Sır SHapr LAr.—The plaintiffs, who are the appellants 
before their Lordships, seek to enforce a mortgage, which was 
executed on the 7th April, 1914, and registered on the 8th 
April, 1914. The mortgaged property consisted of six items, 
two of which were purchased from the mortgagors by the 
defendants Nos. 2-4 in 1925. These defendants impeach the 
registration of the mortgage deed upon a ground, which as set 
out in paragraph 6 of their written statement, is in the 
following terms :— 


u 
. 


that the registration of the mortgage deed covering as it did the 
mango trees, jambhul trees, babul trees and all other kinds of trees situate in 
occupancy fields Nos. 195, 106 and 207 of Kelod; is void as being in contra- 
vention of S. 46, cl. (5) of the Tenancy Act, 1898. The mortgage deed is 
thus not duly registered and being as good as not registered, cannot operate 
as a mortgage.” 
So a 
o 1. (1875) L.R. 2 I.A. 210 at 217. 
. 2 (1877) L.R. 4 I.A, 166: LL.R. 1 All. 465 (P.C.). 

3. (1927) 23 N.L.R. 174. 4. A.LR. 1929 Nag. 6, 

5. A.LR. 1928 Nag. 248. ; 6. (1910) A.C. 537 at 540. 

7. (1882) 21 Ch. D. 685 at 714. 
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On the issue, which was founded upon this plea, the trial 
Judge expressed his opinion in favour of the plaintiffs, but, on 
appeal by the purchasers, his judgment was reversed by the 
Court of the Judicial Commissioner at Nagpur, who “find it 
impossible to hold that the mortgage is a valid mortgage or 


that it was validly registered.” They accordingly accepted the 


appeal, and dismissed the suit as against the purchasers. 


The mortgagees have appealed to His Majesty in Council, 
and the question raised by them relates to the validity of the 
mortgage deed, and of its registration. The answer to the 
question depends upon the interpretation to be placed upon the 
following provisions of the Central Provinces Tenancy Act 
(XI of 1898). S. 46, sub-S. 3 enacts that—‘No occupancy 
tenant shall be entitled to sell, make a gift of, mortgage 
or otherwise transfer his right in his holding or in any portion 
thereof, and every such sale, gift, mortgage . . . of 
transfer shall be voidable in the manner and to the extent 
provided by the two next following sections.” 


S. 46, sub-S. 5, is in these terms :— 


“Notwithstanding anything contained in the Indian Registration Act, 
1877, no officer empowered to register documents shall admit to registration 
any document which purports to transfer the right of an occupancy-tenant in 
his holding or in any portion thereof, unless the document recites that the 
transferee is a person who, if he survived the tenant, would inherit the right 
of occupancy, or is a person in favour of whom as co-sharer the right of 
occupancy originally arose or who became by succession a co-sharer therein.” 


The respondents maintain that, as the transfer of one of 
the properties was prohibited by sub-S. 3, the document, 
embodying, as it did, the mortgage of a non-transferable 
property, could not be validly registered. 


The property in question, as described in the written 
statement, consists of trees standing on occupancy land, but, 
with regard to the land itself, the document states in clear 
terms that the mortgagees shall have “no concern” with it. 
This fact is emphasised in the concluding sentence of the 
description of the property. 

Now, sub-S. 3 prohibits a transfer of aright of occupancy 
in land, and if the trees in an occupancy holding amount to a 
right of occupancy, the mortgage of those trees would, no 
doubt, be invalid. . The deed would be inoperative, in so far 
as the trees are concerned, but there is no law which can be 
invoked to invalidate the mortgage of the remaining five 
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properties. If the matter rested there, the mortgagees should 
get a decree as against the properties which could be validly, 
transferred. It is, however, argued that when a document, 
which embodies invalid as well as valid transfers, is presented 
for registration, the Registering Officer cannot split it up into 
two parts, and register only that part which deals with the 
valid transfer. There must be either a registration of the 
document as a whole, or a refusal to register it in its entirety. 
As the registration of the whole of the document could not be 
effected by reason of the inclusion therein of a transfer 
prohibited by the statute, the only alternative open to the 
Registering Officer was to refuse its registration altogether. 

But the deed in question has been registered, and the 
point for determination is whether it should be treated as 
an unregistered document and excluded from consideration. 
The language of sub-S. 5 shows that the Registering Officer is 
forbidden to register a document “which purports to transfer 
the right of an occupancy tenant in his holding or in any 
portion thereof.” Does the document, which includes only the 
trees and expressly excludes the land on which the trees stand, 
purport to transfer a right of occupancy? The Registering 
Officer evidently thought that ex facie the instrument did not 
transgress the law, and he did not, therefore, refuse to admit 
it to registration. He was not required to enter upon an 
inquiry as to whether a certain property sought to be trans- 
ferred would, or would not, amount to an occupancy right. 
Such an inquiry would obviously be beyond his province. His 
function was to peruse the instrument and to see whether it 
purported to make a prohibited transfer, and, if he thought that 
it did not embody any such transfer, he was bound to admit it 
to registration. 

It is to be observed that sub-S. 5 does not determine the 
question of validity or otherwise of the transaction itself. For 
that purpose reference must be made to sub-S. 3, which alone 
interdicts certain transfers. Sub-S. 5 merely shuts out the 
evidence, which would furnish a proof of the transfer, but 
does not enlarge the sphere of the prohibition. The registra- 
tion or non-registration of the document does not affect the 
inherent character of the transfer, which is to be judged by 
another provision. . 

Their Lordships do not think that it can be held that the 
Registering Officer had no jurisdiction to register the document, 
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because it included. a transfer which was of a doubtful validity. 
They consider that, while the registration cannot be avoided, 


the validity of the transfer must be tested by the language of 
sub-S. 3. 


Now, it is admitted that no objection can be raised to the 
transfer of five items of the mortgaged property, and the 
dispute is confined to only one item. This item, as stated, con- 
sists of certain trees, but expressly excludes the land on which 
those trees stand. The judgment of the Judicial Commissioner 
in Narayan v. Mahadeo1 shows that where a mortgage deed 
draws a distinction between the occupancy land and the trees 
which stand thereon, the land being excluded from the 
mortgage and the trees being included therein, it was implied 
that the trees were held under a different title from the land 
and were capable of being mortgaged. Their Lordships do not 
find it necessary to make any pronouncement on the correctness 
or otherwise of this view, because the question whether the 
transfer of the trees comes within the prohibition does not 
require determination in this appeal. 


The trial Judge, while holding that the property in 
question did not constitute a right of occupancy, considered 
it “undesirable that trees standing on a holding should belong 
to anybody except the occupier of the holding” ; and he accord- 
ingly excluded it from the properties to be sold for the realisa- 
tion of the debt. The plaintiffs did not appeal against the 
decree which followed upon that judgment, and they cannot 
enforce their claim against the exempted property. 


For the reasons stated above, their Lordships are of 
opinion that the mortgagees are entitled to the decree granted 
by the trial Judge. Their appeal must, therefore, be allowed, 
and the preliminary decree made by the Court of the first 
instance must be restored, with the modification that the plain- 
tiffs.do recover Rs. 8,974, annas 11, found to be due to 
them on the 5th March, 1928, with interest thereon at 6 per 
cent. per annum from that date to the date of payment; and 
that the defendants shall pay the amount due to the plaintiffs 
on, or before, the 20th December, 1936. The costs incurred 
by the appellants both here and in India must be paid by the 


+ 


1. (1927) 23 N.L.R. 174, 
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- respondents. Their Lordships will humbly advise His Majesty 
accordingly. ; 
Solicitors for Appellants: T. L. Wilson & Co. 
Solicitors for Respondents: Douglas Grant & Dold. 
S. V. V. : i 
S. P. K. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice K. S. MENON. 





The Crown Prosecutor, .. Appellant* (Complainant in 
Madras both appeals) 
v. 
Syed Kasim and others .. Respondents[ Accused in N.C. 


No. 35608 (a) on the file of 
the 2nd Presidency Magis- 
trate,G. T., Madras]. 


Madras City Police Act (III of 1888)—Warrani for search of gaming 
house—W arrant not stating that it was issued under S. 42 or that the Assis- 
tant Commissioner had reason to believe it was a gaming house—If valid. 

A search warrant, signed and issued by an Assistant Commissioner of 
Police empowered in that behalf, which was on a printed form, the heading 
of which was “warrant for searck of gaming house and arrest of persons 
found therein” and which only stated that information had been laid before 
him that a common gaming house was kept on the premises, etc., and did not 
expressly add (1) that he (the Assistant Commissioner) had reason to believe 
that statement, or (2) that it was issued under S. 42, is valid and the presump- 
tion under S. 43 can be raised on the strength of such a warrant. The head- 
ing and the form of the warrant clearly showed that it was one meant for 
the purpose referred to in S. 42. The section only requires that before 
issuing the warrant, the issuing officer must have reason to believe that a 
common gaming house was kept on the premises and does not further require 
that it should be so stated in the warrant. The omission of the word ‘has 
reason to believe’ does not vitiate the warrant or render it in any way 
invalid. : 

In re Subbier, (1934) 68 M.L.J. 348: I.L.R.58 Mad. 867 and Subramania 
Aiyar, Inre, (1935) 69 M.L.J. 835, relied on. ; 


Appeals under S. 417 of the Code of Criminal Procedure 
1898, against the acquittal of the respondents (accused) by 
the Second Presidency Magistrate of the Court of Presidency 
Magistrate, G. T., Madras, dated 3rd January, 1936, in case 
N.C. No. 35608 (a) and 35609 respectively on his file. 

Crown Prosecutor (T. S. Anantaraman) on behalf of the 
Crown. 

M. A. T. Coelho for Respondents. 





.* Cr. Appeals Nos. 234 and 235.of 1936. 12th October, 1936. 
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The Court delivered the following 


JupGMEeNnt.—These are appeals by the Crown Prosecutor 
against the orders of the Second Presidency Magistrate, 
Madras, acquitting the accused of offences punishable under 
Ss. 45 and 46 of the Madras City Police Act (III of 1888). 

On information laid before him that a common gaming 
house was being kept on the premises No. 40, Cemetery Road, 
Royapuram, the Assistant Commissioner of Police, who is a 
Justice of the Peace for the town of Madras, issued a warrant 
(Ex. A) on 24th October, 1935, to the Sub-Inspector of Police, 
Royapuram H-2 Station, authorising him to enter the said pre- 
mises and to take into custody persons found therein and to 
seize all instruments of gaming, etc. P. W. 1 the Sub-Inspector 
of Royapuram Police Station referred to in Ex. A accordingly 
went to the house in question and seized several articles. The 
accused and others who were found there were arrested and 
charges under Ss. 45 and 46 of the Madras City Police Act 
were laid against them. The tenant of the house was charged 
under S. 45 of the Act in the one.case, and the others were 
charged under S. 46. The learned Presidency Magistrate 
holding that as the warrant of arrest, Ex. A was not a valid: 
warrant, the presumption mentioned in S. 43 of the Act could 
not be raised, and as there was no other evidence that the house 
was used as a common gaming house, acquitted the accused; 
hence this appeal by the Crown. 

The only question that is argued before me is that relating 
to the validity of Ex. A and to the presumption that could be 
raised under S. 43. Ex. A is on a printed form, the heading 
of which is “warrant for search of gaming house and arrest 
of persons found therein”. And it proceeds: 


“Whereas information has this day been laid before the undersigned 
Assistant Commissioner of Police and Justice of the Peace for the town of 
Madras, that a common gaming house is kept on the premises . ... . 
etc.” 


And it is signed by Mr. G. Rangaswami, as Assistant Commis- 
sioner of Police and Justice of the Peace. There is no dispute 
about the authority of the person who signed it to issue a 
warrant under S. 42 of the Act.. What is argued is (1) that 
it does not purport to be one issued under S. 42 of the Act, 
and (2) that it does not state that the Assistant Commissioner 
who issued it had reason to believe that a common gaming 
house was kept on the premises in-question.and that therefore 
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it is not a valid warrant on the'strength of which the presump- 
tion mentioned in S. 43 could be raised. It is true that it is 
not specifically stated in the warrant that it was issued under 
S.42 of the Act. But there can be no doubt that it was 
issued only under S. 42, for the heading of the warrant, as 
' already observed, is that it was for the search of gaming house 
and arrest of persons found therein, and the form used clearly 
shows that it is one meant for the purpose referred to in S. 42. 
There is therefore no force in this contention. The next 
objection, as already observed, is that it does not state that 
the Assistant Commissioner “had reason to believe” that a 
common gaming house was ‘kept on the premises in question. 
There is nothing in the Act which lays down that it should be 
stated in the warrant that the Commissioner who issued it has 
reason to believe “that a common ganting house is kept on the 
premises.” All that S. 42 lays down is: 
“ If the Commissioner has reason to believe that any enclosed place or 
-building is used as a common gaming house he may issue his warrant, etc.” 
This only means that before issuing a warrant for search, 
the Commissioner must have reason to believe that a common 
gaming house is kept on the premises. In this case, it is 
specifically stated in the warrant that information had that 
day been laid before the Commissioner that a common gaming 
house was kept on the premises. It is clear therefore that the 
Commissioner acted on the information so laid before him. 
And P. W. 1 says: 


“I had information in the beginning of October, 1935, that accused 1 was 
conducting a common gaming house at the said house. I verified the informa- 
tion personally as well as through informers. I obtained Ex. A search 
warrant from the Assistant Commissioner of Police, Northern Range.” 

And there is the evidence of P. W. 4 acashier in the 
employ of the owner of the house, that accused 1 has been 
occupying that house under an agreement from 17th October, 
1935. Ex. D is the agreement referred to. It is clear there- 
fore that it was on the information laid by P. W. 1 to the 
Assistant Commissioner that the latter issued the warrant. 
That the omission of the words ‘has reason to believe’ in a 
warrant of this kind does not at all vitiate the warrant or 
render it in any way invalid has been laid down by this Court 
in two decisions, namely, In re Subbierl and Subramania 
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Aiyar, In rel. The former was a case under S. 42 of the 
Madras City Police Act and Mr. Justice Cornish observed : 


“ S.42, Madras Polite Act, does not requirė a sworn information as a 
condition to the issue of a warrant. Itis sufficient, therefore, in my opinion, 
that the warrant should state, as in the present instance, that the Deputy 
Commissioner has issued the warrant on information laid before him. Itis 
not necessary for him to state that he had reason to believe the informa- ' 
tion.” 

And in the latter case, which arose under S. 5 of the 
Madras Gaming Act (III of 1930), Mr. Justice King observed 
as follows :— 

“Itis argued that in this warrant the Stationary Sub-Magistrate who 
issued it does not say inthe words of S.5 that he had ‘reason to believe” 
that the place in question was used asa common gaming house. It seems 
to me however that the mere mention of these particular words in the 
warrant is by no means conclusive on this matter, and the real question is 


whether asa matter of fact,the Magistrate had or had not reason to 
believe.” 


The learned Advocate for the accused, however, relies on 
the decision in The Public Prosecutor v. Subramania Sastri? 
and Gangadas Banerjee v. Emperors. In the former case S. 5 
of the Madras Gaming Act (III of 1930) had to be considered. 
In that particular case, the warrant did not purport to have 
been issued under that section, but was issued under S. 96, 
Criminal Procedure Code. There was also the Additional 
circumstance that there was no mention at all in the warrant 
that the Magistrate .who issued it was satisfied that the house 
to be searched was acommon gaming house, and that the 
finding was that it was not used asa common gaming house 
but was used occasionally by people for playing cards, perhaps 
for money. Inthe case in Gangadas Banerjee v. Emperors, 
the search warrant issued under S. 5 of the Bengal Public 
Gaming Act (III of 1867) did not state that the premises were 
used as a common gambling house but only that the use of the 


premises was for unauthorised race gambling. And the 
learned Judge pointed out the difference between the two, and 
-held that the warrant was not such as a presumption under S. 6 


of the Act could be raised therefrom. The case of Walvekar 
v; Emperor* has also no bearing, for there the warrant was held 
to be defective because the Commissioner had not complied 
with all the formalities required by S. 46 of the Calcutta Police 





1. (1935) 69 M.L.J. 835. 2. (1934) 68 M.L.J. 421. 
3. A.I.R. 1930 Cal. 365. - 4, (1926) I.L.R. 53 Cal. 718. 
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Act and because the statement in the warrant was that there 
was “cause to suspect” and not thatthe Magistrate had “reason 
to believe.” The decisions relied on by the accused therefore 
do not help him at all. As the Assistant Commissioner has 
sufficiently complied with the requirements of S. 42 when he 
issued the warrant Ex. A, I must hold that it is valid. It 
follows that the presumption mentioned in S. 43 could be 
raised in this case. As the cases have not been fully tried by 
the learned Presidency Magistrate but were disposed of on the 
ground that Ex. A was invalid and that no presumption under 
S. 43 could be raised, the cases have to go back for further 
enquiry. 

The appeals are therefore allowed, the orders of acquittal 
Set aside, and the cases sent back to the lower Court for trial 
and disposal. 


S. V. V. — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Burn anp Mr. Justice 
LAKSHMANA Rao. l 


T. V. A. K. T. Annamalai Chettiar .. Appellant* ( Respon- 
dent) 
v. 
T. T. K. K. Kumarappan Sriranga 
Chariar .. Respondent (Appel- 
lant). 


Decree—Execution—Decree for sale in morigage sutt—Plea in execution 
that properties are inalienable as temple service inam—Fact not apparent on 
record and disputed by decree-holder—Inalienability not under any statute but 
in law—If executing Court can enquire into the plea—Powers of executing 
Court to go behind decree or question its validity. 


In the course of execution of a mortgage decree directing sale of the . 


‘mortgaged properties, the objection was raised that the properties were 
temple service inam lands inalienable according to law and therefore not liable 
to be sold. The fact of its being inalienable temple service inam was neither 
apparent on the face of the decree nor admitted by the decree-holder. 
Pandrang Row, J., held that as it was decided in Rajah of Kalahasti v. 
Venkatadri Rao, (1927) 53 M.L.J. 533: 1.L.R.50 Mad..897, that where the 
execution of the decree would involve the infraction of a provision of law 
enacted in the public interest, the executing Court has the power to decide 
whether execution should be allowed as directed in the decree, therefore it 
must be open to the executing Court when that fact is denied to take such 
evidence as may: be necessary to decide it; and that moreover the question 
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whether execution should proceed or notis a question relating to the execu- 
tion of the decree and can only be decided by the executing Court. 

> Held, by Burn and Lakshmana Rao, JJ. (reversing Pandrang Row, J.) that 
in effect the plea asks the exceuting Court to go behind the decree and 
question its validity, which cannot be done except to the limited extent already 
recognised by the cases. Where it is not a statutory prohibition against 
alienation and the fact of inalienability is denied and is not apparent on the 
face of the proceedings, it isnot open to the executing Court to launch an 
enquiry into the plea of inalienability. 

Ranga Aiyar v. Sundararaja Aiyangar, (1933) 37 L.W. 358, approved. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Pandrang Row dated 
25th January, 1935 and passed in appeal against Appellate 
Order No. 52 of 1933 preferred against the order of the 
District Court of Chittoor in A. S. No. 89 of 1932. E. P. No. 
708 of 1931 in O. S. No. 352 of 1928. 


Judgment delivered by Pandrang Row, J., under appeal 
was as follows :— 


These are appeals from the decrees in two appeals preferred 
to the District Court of Chittor, namely, A.S. Nos. 203 of 1931 and 
89 of 1932, dated the 6th October, 1932 and 3rd October, 1932, 
respectively. 


The question that arose for decision in both the appeals was 
one and the same, namely, whether certain properties which were 
proclaimed for sale in execution of two mortgage decrees could be 
sold in execution, The contention of the judgment-debtor was 
that the properties constituted an Acharyapurusha service inam 
which was inalienable according to law, and that even though the 
decrees provided for the sale of the properties, the executing 
Court should not actually sell them because the law prohibits such 
sale, In one case, the District Munsif of Tirupati, held that the 
judgment-debtor was not entitled to raise this question in the 
course of execution and directed execution to proceed. On appeal, 
the District Judge confirmed his order. In the other case, the 
Subordinate Judge of Chittoor took the contrary view. He held 
that it was open to the judgment-debtor to raise this objection and 
after taking evidence he held that the properties were really 
inalienable and that the sale could not goon. Inthe appeal from 
this order the District Judge though he was of opinion that if he 
had to decide whether the properties were inalienable or not, he 
should have agreed with the Subordinate Judge, adhered to the 
view expressed by him in the other appeal, which has been decided 
three days before, and therefore allowed the appeal with costs. 
The learned District- Judge refers in particular to the decisions in 
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Rajah of Vizianagaram v. Dantivada Chelliahi and Rajah of 
Kalahasti v. Venkaiadri Rao2, but distinguishes these cases from 
the case before him on the ground that in the former there was no 
dispute about the inalienable nature of the properties brought to 
sale, as the same was either admitted by the parties or. was 
apparent on the face of the record, whereas in the case before him 
it was not admitted and the decision of the question required the 
taking of the evidence. The decisions referred to above were 
certainly binding on the learned District Judge, and the District 
Judge himself says with respect to the ruling in Rajah of Kalahasti 
v. Venkatadri Rao2, that it “may be accepted as good law”. His 
view that it does not settle the point whether a judgment-debtor is 
entitled in execution to adduce evidence to show that the decree is 
invalid and inexecutable does not appear to me to be a good reason 
for not giving effect to the law laid down in Rajah of Kalahasti v. 
Venkatadri Rao2. He draws a distinction which makes no differ- 
ence so far as the power or the duty of the executing Court is 
concerned, The executing Court, like all Courts, has, before 
passing judicial orders, necessarily the power to take evidence 
whenever it is found to be necessary in order to enable it to pass 
orders. The power to take evidence cannot be denied to a Court 
which has jurisdiction to decide any question. If, as was decided 
in Rajah of Kalahasti v. Venkatadri Rao2, where the execution of 
the decree would involve the infraction of a provision of law 
enacted in the public interest, the executing Court has the power 
to decide whether execution should be allowed as directed in the 
decree, it follows that the executing Court in order to decide this 
question whether execution should proceed or not has necessarily 
the power of taking such evidence as may be necessary to decide 
it. It is obvious, moreover that the question, namely, whether 
execution should proceed or not, is a question relating to the 
execution of the decree and that such a questicn can be decided by 
the executing Court and only by that Court. No separate suit 
would lie for the purpose. I fail to see why, if the Court can 
decide a question on the admission of parties, it should lose that 
power to decide it, simply because the parties do not choose to make 
any admissions, and the Court has to take evidence for the purpose 
of deciding it. The Court’s jurisdiction can in no way be depen- 
dent on the point whether evidence has to be recorded or not. 

I am therefore of opinion that the learned District Judge was 
not right in his view that in this case the executing Court was not 
competent to decide the question simply because the decision of 
the question required the taking of evidence. The decree appealed 
cS SAS gL AS ENOL BORLA Desc 
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from must be set aside and the appeals remanded to the lower 
appellate Court for disposal according to law after deciding the 
question whether as a matter of fact the properties in question are 
inalienable according to law. The appellants are entitléd to have 
their costs of these appeals from the respondents, only one set of 
vakil’s fees being allowed. The costs in the Courts below will 
follow the result and should be provided for in the revised decree 
of the lower appellate Court. 
Leave to appeal is asked for and granted in both the appeals. | 
K. Rajah Aiyar, S. V. Venugopalachari and S. A. Seshadri 
Aiyangar for Appellant. 
- D. Ramaswami Aiyangar for C. S. Venkatachariar for 
Respondent. 


The judgment of the Court was delivered by 


Burn, J.—There is only one point for decision in these 
appeals and that may be stated as follows: When there is a 
final decree for sale of mortgaged property, isit permissible 
for the executing Court to enquire into a plea raised by the 
judgment-debtor that the property is not liable to be sold on 
the ground that it is a temple service inam and therefore 
inalienable? The allegation of the judgment-debtor that the 

roperty is inalienable temple service inam is denied by the 
decree-holder. The learned Advocate for the respondent is not 
able to cite any authority for the proposition that the executing 
Court in such a case has jurisdiction to enquire into the question 
of fact whether the land is inalienable or not. Mr. Rajah 
Aiyar for the Appellant in L. P. A. No. 35 of 1935 has brought 
to our notice a decision of Mr. Justice Pakenham Walsh in 
Ranga Aiyar v. Sundararaja Aiyangar1, which is exactly in his 
favour. The learned Advocate for the respondent relies upon 
Rajah of Vizianagaram v. Dantivada Chelliah? and Rajah of 
Kalahasti v. Venkatadri Row’; Mr. Justice Pakenham Walsh 
dealt with Rajah of Vizianagaram v. Dantivada Chelliah?, but 
it does not appear that Rajah of Kalahasti v. Venkatadri Row’ 
was cited before him. The distinction as it appears to us 
between those two cases and the present case and between those 
two cases and the case decided by Mr. Justice Pakenham 
Walsh isthat in Rajah of Vizianagaram v. Dantivada Chelliah2, 
it was admitted that the land was service inam being Tae 


togri 





1. (1933) 37 L.W. 358. 
2. (1904) 14 M.L.J. 468: I L.R. 28 Mad. 84. 
3. (1927) 53 M.L.J. 533: I.L.R. 50 Mad. 897. 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 871 


emoluments attached to the office of village carpenter. If so, 
the land was inalienable by reason of S. 5 of the Madras 
Hereditary Village Officers Act (III of 1895). In the case 
of Rajah of Kalahastiv. Venkatadri Row1, there was no dispute 
about the fact that the land sought to be sold was part of an 
impartible estate which was inalienable by reason of S. 6 of 
the Madras Impartible Estates Act (II of 1904). In the present 
case, thereis no provision of statute law forbidding this aliena- 
tion, but the learned Advocate for the respondent brought to our 
notice the decision in Anjaneyalu v. Sri Venugopal Rice Mill, 
Lid.2 That however is distinguishable from this case, because 
that was a case in which a village service inam was attached and 
sought to be sold in execution of a decree for money. Mr. 
Justice Pakenham Walsh has pointed out that in the case before 
him, which is precisely similar -to the case before us, there is a 
decree explicitly for the sale of the mortgaged property. The 
decree on the face of it discloses no want of jurisdiction. There 
is nothing in the proceedings from which the executing Court 
can simply take notice that the land is in alienable, and in such 
a case, as Mr. Justice Pakenham Walsh observes, it is very 
undesirable to lay down that the executing Court should go 
behind the decree. The learned Judge observes at page 360: 

“The question therefore in this case is very simple and it is whether, when 
there is no want of jurisdiction apparent on the face of the decree, the party 
in execution can raise a disputed point of fact, which, if his contention is true, 
would have deprived the Court ofits jurisdiction to pass a decree in that 
matter. Iam quite clear that there is no authority quoted to this effect and 
the doctrine would obviously have most disastrous consequences”. 

We are fully in agreement with this reasoning which 
appears to us to be decisive. The learned Advocate for the 
respondent has brought to our notice that there are many cases 
in which the Court executing a decree has been held to have 
power to enquire into the validity of the decree, for example, 
cases in which it is alleged that a decree has been passed against 
a dead person. We are not disposed to extend the principle to 
any cases outside the limits within which the principle has 
hitherto been confined. As the learned Officiating Chief Justice 
has observed in Krishnamurthi v. Imperial Bank of Indias: 

“Even the Judges who wished to concede to the executing Court power 
to go behind the decree have used language to indicate that that power should 
be circumscribed and kept within the narrowest possible limits.” 

ee 
1. (1927) 53 M.L.J. 533: I.L,R. 50 Mad. 897. 
2.. (1922) 42 M.L.J. 477: I.L.R. 45 Mad. 620, 
3. (1936) I.L.R. 59 Mad. 642 at 654. 


Annamalai 
Chettiar 
v. 
Kumarap- 
pan 
Sriranga 
Chariar. 


Burn;'J. 


Annamalai 
Chettiar 
v 


Kumarap- 
pan 
Sriranga 
Chariar. 


Burn, Ji 


872 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


“It is against public policy and good-sense alike 7, as 

Page, C. J., points out in S. A. Nathan v. S. R. Samson: 
“That the Court charged with the execution of a decree should be 
allowed to question its validity”. ae i : 

The learned Advocate for the respondent contends that 
he is not asking that the executing Court should be considered 
to be empowered to question the validity of the decree, but 
that he is only asking that it should be held to have power to 
enquire into facts which if proved would take away its 
jurisdiction to order sale. Our learned brother Pandrang Rao,J., 
has accepted this contention. Referring to Rajah of Vizia- 
nagaram v. Dantivada Chelliah? and Rajah of Kalahasti v. 
Venkatadri Rao’ he says that: 


“If the executing Court has the power to decide whether execution 
should be allowed as directed in the decree, it follows that the executing 
Court in order to decide this question whether execution should proceed or 
not has necessarily the power of taking such evidence as may be necessary to 
decide it”. 

With all respect, we think that there is here a slight 
begging of the question involved. The question which we have 
to decide is whether the executing Court has power to go into 
disputed questions of fact which if proved would take away 
its jurisdiction to order sale. The only authority of this Court 
which is exactly in point would answer this question in the 
negative. It is not necessary to criticise Rajah of Vizianagaram 
v. Dantivada Chelliah? and Rajah of Kalahasti v. Venkatadri 
Rao’. Those cases simply lay down that where there are 
indisputable or undisputed facts brought to the notice of the 
Court which take away its jurisdiction to order sale, the Court, 
as Curgenven, J., observed in Rajah of Kalahasti v. Venkatadri 
Rao’ has to stay its hand and refrain from execution. That 
is not at all, with due respect to our learned brother, the same 
as saying that when there is a dispute with regard to the facts, 
the Court has power or is bound to enquire into the dispute 
and to decide the question of fact. We think therefore that 
in this case the learned District Judge of Chittoor was right 
in holding that the judgment-debtor was not entitled to raise 
this question in execution. It follows:that the orders of our 
learned brother in C. M. S. A. Nos. 52 of 1933 and 103 of 





. -L (1931).LL.R. 9 Rang. 480 (F.B.). - 
. 2. ,(1904) 14 M.L.J. 468 :-I.L.R. 28 Mad. 84, 
3. (1927) 53 M.L.J. 533: I.L.R. 50 Mad. 897 at 909. 
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1933 must be set aside and orders of the learned District Judge 
restored in both cases. The appellants will recover their costs 
from the respondent in all the Courts. 

K. C. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—-SIR M. VENKATASUBBA Rao, Kt., Officiating 
Chief Justice AND Mr. JUSTICE VENKATARAMANA RAO. 
The Rajah of Vizianagaram .. Petitioner® 
. v. 

The Secretary of State for India in 

Council represented by the District 

Collector, Vizagapatam and others .. Respondents. 


Madras Court of Wards Act (I of 1902), Ss. 9, 15, 16, 23, 24 and 50— 
Petitioner (Ward) moving the High Court for restraining by injunction the 
Court of Wards from sending his children out of jurisdiction of the High 
Court, and for appointment of a guardian for them, if necessary—Whether 
thinor children of a ward were also under the control of the Court of Wards— 
Whether the application of the petitioner, who was a disqualified proprietor, 
without representation competent under S.50—Whether inherent jurisdiction 
of High Court can be invoked for protecting minors’ interest under Letters 
Patent (1865), cl. 17—Charter of Supreme Court, 1800—Jurisdiction of High 
Court over infants outside the limits of its ordinary original civil jurisdiction, 
whether permissible—Court of Ward’s claim whether sustainable under S. 23. 


Under S. 15 of the Court of Wards Act the Local Government made a 
declaration that the petitioner, the Rajah of Vizianagaram, was a disqualified 
Proprietor under S. 9 (d) of the Act and directed the Court of Wards to 
assume superintendence both of his person and property. The Rajah immedi- 
ately filed a suit in the Court of the Subordinate Judge of Vizagapatam 
impeaching the validity of the order made by the Government and praying 
for a declaration that it was ultra vires and unauthorised. The petitioner 
then learning of the intention of the Court of Wards to send his four minor 
children to England, forthwith applied to the Subordinate Judge of 
Vizagapatam for an injunction restraining it from doing so and as that Court 
was about to close for holidays he sought protection of the High Court 
on the Original Side and Lakshmana Rao, J., dismissed it observing shortly 
that the suit itself was not competent. The petitioners filed an appeal 
and also moved the High Court under Cl. 17 of the Letters Patent as well 
as under the Guardian and Wards Act for an order that he should have 
custody and control of his children as their father and natural guardian, for 
appointment of a guardian if the Court should deem it fit that a person other 
than the petitioner should be appointed as guardian for the children, for an 
injunction preventing the Court of Wards from carrying out their decision 
and for other reliefs. The following main questions arose for decision: 
(1) whether the Court of Wards was the legal guardian of the minor 
children under S. 23 of the Court of Wards Act and vested with discretion- 
ary powers, in the exercise of which it could not be controlled by a Court of 
law, unless shown that it had acted mala fide, that is, fraudulently, corruptly 
a ee ee ee 
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or maliciously; (2) whether S. 50 of the Court of Wards Act rendered ‘the 
petition of the ward without proper representation by a manager incompe- 
tent; and (3) whether the High Court had jurisdiction to.receive and adjudi- 
cate upon an application relating to the guardianship of infants residing 
outside its ordinary original civil jurisdiction, unless it was an European 
British subject: 


` Held, (1) that S. 23 did not take away the powers of the natural guardian 
of the minors mentioned in sub-Ss. (b) and (c). If the Court of Wards chose 
to do anything in violation of their rights, it would be illegal and the natural 
guardians were entitled to seek the aid of the Court for protection of their 
rights. 


The primary purpose of the Actis to preserve and safeguard the property 
of certain proprietors, and as ancillary to that main purpose, the Court of 
Wards is empowered to assume in some cases superintendence of their person 
also. Looking into the various other sections of the Act like Ss. 9, 16, 24 and 
25, there is nothing to show thata disqualified proprietor becomes legally 
incapacitated for all purposes; on the contrary, certain legal rights which he 
possessed previously are preserved to him unimpaired. The only possible 
inference to be drawn from the sections mentioned above is that it would be 
contrary both to the scheme and the language of the Act to hold that the 
power of the disqualified proprietor over his children has been in any way 
affected or curtailed. Moreover there is not a single provision which enacts 
or from which it can be inferred that the Court of Wards, by becoming the 
guardian of the disqualified proprietor ipso facto becomes the guardian of 
his own wards. It is a fundamental principle of law that, save by express 
statute, no subject can be deprived of his rights under the law.. 


(2) That the purpose of the cls. (b) and (c) of S. 23 was merely to make 
that legal and possible, which otherwise the Court of Wards would have no 
authority to do; they only empowered the Court of Wards to incur charges 
or make disbursements, which it would have no right to incur or make in the 
absence of those provisions. 


The true effect of cls. (b) and:(c) is to empower the Court of Wards to 
provide, when required, for the dwelling of the minor relations, such resi- 
dence as it thinks fit, and not to enable it even without being required, to 
thrust upon them a house in which they can be compelled to live; similarly 
when’ called upon to provide for their education, to incur such charges as it 
may deem fit and not, even without an application for the exercise of the 
power, to compel them to attend a particular school or pursue a particular 
course of study. 


Per Venkatasubba Rao, O.C.J—What is conferred upon the Court of 
Wards by cls. (b) and (c) is nota right but a power. In deciding whether 
the intention of the Legislature is to granta mere discretion or to impose a 
positive duty, regard should be had inter alia to the general object of the 
statute with reference to which the question arises, [Vide Julius v. Lord 
Bishop of Oxford, (1880) L.R. 5 A.C. 214 at 225 and 244.] It would be a 
perversion of the Act to call the power a right and to say that in the exercise 
of that right the authority of the Court of Wards is absolute and unfettered. 

Per Venkataramana Rao, J.—There is nothing expressly provided in the 
Act which prohibits a Court appointing a guardian for the minor children 
of the Ward. The father is the guardian by nature and nurture. His right to 
the custody and control of the children is absolute. His powers, unless taken 
away expressly or by necessary implication by statute or deprived by the 
Court, ‘remain unaffected. 


va 


LXXI] THE MADRAS LAW JOURNAL’ REPORTS. 875 


(3) That even assuming that such powers as Claimed by the Court of 
‘Wards had been conferred upon it, still the elements which would preclude 
the interference by the High Court were not present in this case. For the test 
would be, whether a public body as the Court of Wards, entrusted with such 
powers,, had acted bona fide and ‘with judgment and discretion’. Both the 
requisites were absent, necessitating such an interference. 


Westminster Corporation v. London & N. W. Railway, (1905) A. C. 426 ° 


and Goldberg & Sonv. The Mayor of the City of Liverpool, (1900) 82 L.T. 
362, relied on. 

(4) That the application was not barred by S. 50 of the Act. 

The requirement, namely, ‘that in all suits or proceedings the ward shall 
sue and be sued in his own name’ has been fulfilled. The proceeding instituted 
by a male proprietor, not being a minor, is not a nullity; the fact that the 
manager does not appear on record as his next friend, is a mere irregularity 
and is no ground for dismissing it. But when, as in the present case, the 
proceeding is directed against the Court of Wards itself, to pursue the usual 
* course would lead to an obvious absurdity, as it would be contrary to settled 
principles to permit the same person to figure both as plaintiff and defendant 


Per Venkataramana Rao, J—The application in this case does neither 
relate to the person nor to the property of the ward but relates to the person 
of a third party who is not a ward and is therefore not barred by S. 50 of the 
Act. Even assuming that the petitioner is not competent to maintain the 
application, it is open to this Court to take action under Cl. 17 of the Letters 
Patent if it is brought to its notice that the interests of the infants required 
to be safeguarded. | 

(5) That in regard to the High Court’s jurisdiction over infants, cl. 17 
of the Letters Patent (1865) confers on it the same power as cl. 32 of the 
Charter of Supreme Court of 1800 conferred upon that Court. There is no 
restriction under. these clauses in regard to the jurisdiction of the Court 
either as to place or persons as it is provided in the most general terms that 
in the matter of appointment of guardians for infants the Court in India is 
authorised to follow the same order and course as that observed in that part 
of Great Britain called England. Tarunchandra Ghosh, In re, (1929) I.L.R. 
57 Cal. 533 and Annie Besant v. Narayaniah, (1913) 25 M.L.J. 661, relied on. 


Per Venkatasubba Rao, O.C.J—If£ we confine ourselves to the relevant 
provisions relating to infants in the various Charters of Justice, the question 
presents little difficulty. A careful scrutiny of the Charters will show that 
‘the Courtis vested with different kinds of jurisdiction sometimes restricted, 
sometimes extensive. The distinction ought to be borne in mind. Cl. 32 of the 
Charter of Supreme Court confers plenary authority unlike several other 
clauses occurring in the same Charter. The High Court possesses undoubted 
jurisdiction in regard to minors, though not of British birth, resident outside 
the limits of the Presidency Towns. 

> Import of expressions ‘British subject’ and ‘His Majesty’ s subject’ 
discussed. 


(6) That assuming that the jurisdiction in regard to minors was confined: 


to British subjects of British descent, the moment direct control was assumed 
‘by the Crown in 1858 every native of British India became ipso facto a 
British subject and from that time onwards nothing could hinder the Supreme 
Court from exercising jurisdiction over native Indian infants in the mofussil. 

(7) That on another ground also the High Court had jurisdiction. By 
cl. 22 of the Charter of Supreme Court, 1800 jurisdiction is conferred upon 
the Supreme Court over the inhabitants of Madras, irrespective of any 
question of race or birth. 
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The term ‘inhabitant of Madras’ explained. - 

Walcot v. Botfield, (1854) Kay. 534: 69 E.R. 226 at 230; In re Moir: 
Warner v. Moir, (1884) 25 Ch. D. 605 at 610 and Anilbala v. Dhirendra, (1920) 
32 C.L.J. 314, followed. ; 

The Supreme Court acting upon the English analogy would not have 
hesitated to assist a resident of Madras, invoking its jurisdiction in asserting 


` his parental authority over his children resident in the mofussil. 


Petition praying that in the circumstances stated therein, 


, the High Court will be pleased to declare the petitioner the 


Rajah of Vizianagaram to be the natural guardian of the 
persons of the minors or in the alternative to appoint his 
mother as their guardian, etc. 


The Raja of Vizianagaram in person read the affidavit filed 
by him. The High Court has jurisdiction to appoint a guardian 
for an infant residing in the mofussil and referred to In re 
Nataraja Atyarl the judgment of Sadasiva Aiyar, J, &.to Inre 
Govindan Nair®, 

The Advocate-General (Sir A. Ricans Aiyar). sad 
K. Kuttikrishna Menon for the Respondent Court of Wards 
—The Court of Wards has assumed the superintendence of the 
person and property of the Raja. S. 23 of the Court of Wards 
Act enables the Court of Wards to provide for the “custody, 
residence, education, marriage”, etc., of the minor relations of the 
ward. Where a power is vested in a public: statutory body it is 
in the nature of a compellable duty. Whether the power be con- 
strued as enabling merely or as a duty, there is no difference when 
once it has been exercised. The Courts would not interfere with 
the discretion of a public body in the exercise of its statutory 
powers unless the power is exercised maliciously, fraudulently or 
corruptly. Rex v. Brighton Corporation: ex parte Shoesmith3, Earl 
Grey v. Attorney-General4, Westminister Corporation v. London & 
N. W. Railway, Co.5 and Adams v. Great North Scotland Railway, 
Co6, 

Here there is no suggestion even that the Court of Wards 
are actuated by any improper motives in recommending an English 
education for the children, 


` They have consulted the near relations and in fact the sugges- 


tion for’an English education came from them. The Rani, the 


mother of the chiidren is desirous of giving the children an English 
education—and the Court of Wards are entitled to attach weight 





1. (1912) 23 M.L.J. 395: LL.R. 36 Mad. 72, - 
2. (1922) 43 M.L.J. 396: I.L.R. 45 Mad. 922 (F.B.): 
3. (1901) 97 L.T. 762 at 763, 765 and 266. 
4. (1900) A.C, 124: 82 L.T. 62. 5. (1905) A.C, Page 426 at 432. 
6. (1891) A.C. 31 at 46. 
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to her opinion and wishes. The Raja has been opposed to the 
voyage but that cannot make their decision improper. Even now 
the Court of Wards are perfectly willing to reconsider the whole 
situation and act as they consider best in the interests of the 
children. After all the relative advantages of an education in 
India and an English education is a matter of opinion—on which 
different views could be entertained. If on such a question a public 
body after considering the circumstances of the particular case 
should come to a particular conclusion that is not a matter for 
interference by the Court. The exercise of its discretionary powers 
is not to be interfered with by the courts; S. 48 Court of Wards 
Act referred to. l ` ' 

The Raja is incompetent to maintain this application under 
S. 50 of the Court of Wards Act. See Narendra Bahadur Singh 
v. Oudh Commercial Banki, Narendra Bahadur Singh v. Oudh 
Commercial Bank8 anå Narendra Bahadur Singh v. Oudh Com- 
mercial Bank, Ltd.9 which arose under S. 55 of the Oudh Court of 
` Wards Act and is in terms similar to S. 50 of the Madras Act. Cf. 
Deputy Commissioner, Kheri v. Dayachand10. 


S. 3 of the Guardians and Wards Act saves the powers of the 
Court of Wards. The saving is as ample as the saving in regard 
to the powers of the High Court, and the latter saving must be 
read as subject to the powers of the Court of Wards, 


The infants in this case reside in the moffussil and the High 
Court’s jurisdiction under Cl. 17 of the Letters Patent dces not 
extend to the mofussil in the case of Native Indian subjects. The 
High Court’s powers and jurisdiction in this regard are no higher 
than the powers of the Supreme Court and the decision of the 
Privy Council in The Justices of Bombay Inrellisa direct authority 
in favour of my contention that the Supreme Court had no jurisdic- 
tion over native infants in the moffussil. In The Justices of 
Bombay In rell there are two cases; the first was a case of the 
detention of a minor Moro Raghunath by his grandfather at 
Poona, A writ of Habeas Corpus was taken out by a relative of 
the minor on the ground that the grandfather was not the guardian 
and that he was ill-treating the minor. The Supreme Court of 
Bombay granted the writ which was discharged by the Privy 
Council. In in re Ameer Khani2, Norman, J., does not correctly 
understand the decision of the Privy Council. Sadasiva Aiyar, J., 
in Nataraja Aiyar In rel, fell into the same error. 


7. (1917) 46 I.C. 68. 8. (1918) 50 I.C. 887. 
9. (1921) 42 M.L.J. 58: L.R. 48 I.A. 491: I.L.R. 43 All. 478 at 480 (P.C.). 
10. A.I.R. 1935 Oudh 234. 11. (1829) 1 Knapp. 1: 12 E.R. 222. 
12. (1870) 6 Beng. L.R. 392 at 447. 
1. (1912) 23 M.L.J. 395; ILL.R, 36 Mad. 72, 
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The decision in Kochimnni Elaya Nair In rel8,. which was the 
basis of the Full Bench in Govindan Nair In re2 is erroneous. 
It is based on a concession by the Public Prosecutor and it overt- 
looks the statutes bearing on the subject. The decision in Ameer 
Khan’s case was reversed by the legislature in the next year by 
Act X of 1872 Ss. 81 and 82; and the power of the High Court to 
issue writs of Habeas Corpus, etc., to the moffusil was denied. 
See Act X of 1875, S. 148. Act X of 1875 was repealed by Act X 
of 1882 but under the saving clause S. 2, no jurisdiction taken 
away by the repealed enactment is restored. Cf. also The General 
Clauses Act, S. 6 (a). In the matter of Sirish Chunder Singh14 a 
decision of Sale, J., isa direct case in favour of the respondent. 
In Taru Chandra Ghosh In rel5 where the Calcutta High Court 
held that it had a more extended jurisdiction, there was no opposi- 
tion to the order. It does not consider the decision in Knapp’s 
reports. 


The history and terms of the lunacy legislation, as well as the 
decisions on the powers of the High Court under the Lunacy Act 
are relevant to the present question, The powers of the Supreme 
Court and the High Court regarding lunatics is contained in the 
same section and the nature and the extent of the jurisdiction is 
the same as in regard to infants. Cf.S.17 of the Letters Patent 
and Cl. 32 of the Charter of 1800. The Lunacy Acts XXXIV and 
XXXV of 1858 proceed on the assumption that the Supreme Court 
had only a limited territorial jurisdiction. The same assumption 
underlies the Lunacy Act of 1912 which is a consolidating enact- 
ment. Cf. S.37andS.62. The Act does not define the limits of 
the jurisdiction of the High Court, but assumes that it is limited. 
The construction contended for by the other side would render 
S. 62 of the Lunacy Act of 1912 and the whole Chapter 1V otiose. 
See Anilbala v. Dhirendral6, Petition of J. Kuar v. Court: of 
Wardsit and Phanindra Chandra Sen in the matter of18, 


The powers of the Madras High Court are the same as those 
enjoyed by the Madras Supreme Court, See S. 17 of the Amended 
Letters Patent and 16 of the Letters Patent of 1862, and S. 9of 
the High Courts Act 1861. The powers of the Supreme Court 
of Madras are similar to those of the Supreme Court of Calcutta. 
S. 13 of 13 Geo. 3 C. 63, enables the constitution of the Supreme 
Court. S. 14 enacts that the jurisdiction shall extend to all 





13. (1921) I.L.R. 45 Mad 14. oh he 
'2. (1922) 43 M.L.J. 396: I.L.R. 45 Mad. 922 (F.B). .. 
14. (1833) LL.R. 21 Cal. 506. 15. (1929) I.L.R. 57 Cal. 533. 
16. (1920) 32 C.L.J. 314. 17. (1881) I.L.R. 4 All. 159. 
18. (1930) I.L.R. 58 Cal. 919. 
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“ British Subjects”. The use of the expression “ His Majesty’s 
Subjects” in the second part of the same section shows that 


‘the two .expressions are used in the same sense. In the 


Apes 


early Charters and Parliamentary enactments the expressions 
“British Subjects” and “His Majesty’s Subjects” are used to 
designate those who in later legislation are termed “European 
British Subjects”. The expression used to designate Indians is 
“Native Indian. Subjects” and “Inhabitants of India”. When in 
consequence of the quarrels between Warren Hastings and Sir 
Elijah Impey Parliament desired to define and limit the powers of 
the Supreme Court and enacted 21 Geo. III, c. 70, it makes the 
import of the expression “His Majesty’s Subjects” clear beyond 
doubt. The expression ‘British Subject’ which occurs in the 
Regulating Act is translated and expanded into “Native of Great 
Britain and descendant of a native of Great Britain.” Cf. Ss. 3, 
9, 10, 11 and 24 of 21 Geo. III, c. 70. 


Whatever ambiguity there might have been in the expressions 
used in the Calcutta Charter of 1774, when the Madras Charter 
came to be issued the authors made their intention perfectly clear. 
The jurisdiction is in terms confined to “those who in our Charters 
of Justice are designated as British Subjects’. Cf. Cl. 31 of the 
Supreme Court Charter 1800 which confers equity jurisdiction. 
Cl, 32, which deals with the jurisdiction over infants and idiots is 
a complement to S. 31 and should be read along with it and 
subject to the limitations imposed therein. The decision in In 


re The Bombay Justicesl, is a direct authority in favour of this 
construction, 


The Raja in reply.—In re Ameer Khan2, was correctly decided. 
The terms of the Charter of 1800 are wide enough to apply to non- 
British Subjects. Kochunni Elaya Nair In re8 and Annie Besant 
v. Narayaniah4 referred. 

S. 23 of the Court of Wards Act uses the word ‘may’, 
Therefore it imposes no obligatory duty on the Court of Wards 


and does not vest the guardianship of the ward’s minor children 


in the Court of Wards. The section does not affect the rights of a 


natural guardian as it is open to the Court of Wards not to 
exercise the powers. 


The English climate would be unsuited to the children. There 
are schools in India to which they might be sent. 

K. R. Vepa for the Dowager Rani.—The Court of Wards has 
usurped the powers of the Raja who still continues to be the 








.1. (1829) 1 Knapp. 1: 12 E.R. 222. 2. (1870) 6 Beng.L.R. 392. 
3 (1921) 41 MLJ. 441: LL.R. 45 Mad. 14 at 22, 
4, (1915) 25°M.L,J. 661, 


_ The 
Raja’ of 
Vizia 
Sagaram 


Thè 
n 

State 
foe India 
in Council. 


The 
Raja of 
Vizia 
nagaram 
The 
Secretary 
of State 
for India 
in Council 


880 -© TH MADRAS LAW JOURNAL REPORTS. fvot. 


guardian notwithstanding that the Court of Wards has assumed 
the superintendence of his person and property, S. 19 (c) of the 
Guardians and Wards Act supports my contention, as it prevents 
the Civil Court from appointing guardians only for the person of 
the ward of whose person the Court of Wards assumes the 
superintendence. Cf., also S. 41 (b) Guardians and Wards Act. 
Nor does the Court of Wards Act purport to disturb or interfere 
with the rights of natural ecendianene ofa ardi Cf: ‘S. 15 and 
proviso to S. 19. 


S. 23 uses the expression ‘may’, If it means a compellable 
duty—then it is not a ‘discretionary power’ within the meaning of 
S. 48, and the Courts can question and interfere with the exercise 
of the power. The words “in the opinion of the Court’ in S. 23(2) 
shows that it isnot a compellable duty. S. 24 throws light on 
the scope of S. 23; the power of the Court of Wards to appoint 
guardians of the person is confined to the wards of whose person 
they have assumed superintendence. S. 34 which prescribes the 
disqualifications of the ward imposes no disability on being the 
guardian of his children. The argument on the other side must go 
the length of maintaining that even the guardianship of persons 
other than the ward would be affected and superseded by the 
action of the Court of Wards under S. 23. The guardianship of 
the minor brother or minor sister of the ward, or of the next male 
heir of the ward being a minor might vest in some person other 
than the Ward. Are the rights of these strangers taken to be 
affected by the assumption of superintendence under S. 15? 


S. 23, clauses (b) and (c) merely provide an obligation on the 


-Court of Wards to provide maintenance and other financial arrange- 


ments for the relations therein specified. S. 23, gives a power to 
charge the estate for the expenses mentioned therein and is to be 
read with S. 32. 


S. 23, uses the word “may”. The expression might impose an 
obligatory duty in the first sub-clause but might confer an enabling 
power in respect of the other sub-clauses. Cf, Duraiswami 
Aiyar v. Subramania Aiyar5. Functions such as are indicated in 
S. 23, can be exercised only when the Court of Wards are called 
upon to do so by persons for whose benefit they exist. The Court 
leans against construing a power as mandatory when the rights of 
other people are involved. 27 Hals. p. 172. Maxwell on the 
Interpretation of Statues, pp. 206—212. : 

The Offg. C.J~—The Court of Wards cannot force their 
benefits down the throats of the beneficiaries, 








5. (1917) 33 M.L.J. 669: LL.R. 41 Mad. 188 (F,B.). 
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K. R. Vepa—The party interested and having the right to 
make the application must apply before the powers are exercised 
(Simpson v. Mirabital and Julius v. Bishop of Oxford2.) A statute 
ought not to be construed, if possible, as invading private rights. 
(Canadian Pacific Railway v. Parke3,) 

Assuming the Court of Wards has the power, it is not neces- 
sary to allege and prove fraud or malice or corruption before the 
Court is called on to interfere. Ifthe act of the Court of Wards 
is, in the opinion of the Court, not in the welfare of the minors the 
Court has jurisdiction to interfere, The Court can take into 
account the fact that (1) the father would be deprived of the 
‘ company of his children if they are taken to England; (2) similarly 
the children would be deprived of the company of the father; 
(3) several relatives of the children are against an English 
education. 

S. 50 of the Court of Wards Act is no bar to this application. 
It is confined to cases where the property of the ward is involved. 

The Offg. C.J.—The section cannot apply to actions against 


the Court of Wards by the ward, because if so they would be both 
plaintiff and defendant. 


K. R. Vepa—Further these are not proceedings in a ‘Civil 
Court’ and moreover a prohibition in a local legislation cannot 
affect the powers of the High Court. S. 55 of the Court of Wards 
Act shows that the prohibition is confined to suits regarding pro- 
perty of which the Court of Wards has assumed superintendence, 


The powers under the Letters Patent are left 
the Guardian and Wards Act, S, 3. (Manilal Hurgovan, In re4; and 
Cf. Narsi Tokersey & Co. v. Sachindranath Gajanan, Bijay- 
kumar Singh Buder, In re6) ; especially In the matter of Govind 
Prasad?, as under the Letters Patent of Allahahad the Court has 
no original jurisdiction, 


untouched by 


The expression “our subjects” in the Charters include Native 
subjects. Cl. 34 of the Supreme Court Charter, 1800, Cowell 
pp. 15-29 as to the doubts entertained regarding the sovereignty of 
the company over the territory acquired by them, 


There is a distinction between the expression ‘British subjects’ 
and “His Majesty’s subjects”; the former is narrower and is 
confined to European British subjects, the latter is comprehensive 
enough to include native Indians. The second part of S. 14 of 13 





Geo. 3, Ch, 63 is wider than the first part. The only test for being 
1, (1869) L.R. 4 Q.B. 257 at 259, 260. © 
2. (1880) L.R. 5 A.C. 214 at 243. 3. (1899) A.C. 535 at 547. 
4. (1900) L.L.R. 25 Bom. 353 (F.B.). 5. (1929) LL.R. 54 Bom. 75. 
6. (1931) I.L.R. 59 Cal. 570, 7. (1928) LL.B. 50 All, 709, 
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“His Majesty’s subject” is subjection to the British Crown. See 
the opinion of Sir Charles Grey, Cowell p. 37. The history of 
the Supreme Court of Calcutta is given in Cowell pp. 38-54. 
Sundara Aiyar, J., in In re Nataraja Aiyarl equates British sub- 
jects with His Majesty’s subjects—and that is an error. 21 Geo. 3, 
Ch. 70 does not indicate that Parliament considered the Supreme 
Court to have exceeded the jurisdiction conferred by the Charter 
of 1774, After that enactment the Supreme Court had are 
jurisdictions :— - 

1. A general territorial jurisdiction over all the inhabitants 
of Calcutta 21 Geo. 3, Ch. 10, S. 17. 

2. All His Majesty s subjects residing in pangal, Behar and 
Orissa. 

3, All natives of India residing in those territories who 
have agreed to the jurisdiction of the Supreme Court. 


4. The servants of the company. 


5. Persons in the employ of His Majesty’s subjects and of 
the servants of the company. 


The legislation of 1780 does not militate against this construc- 
tion. The argument of Denman in Inre The Bombay Justices? 
is wholly based on the wide language of cl. 8 of the Charter as 
one a general territorial jurisdiction over the entire terri- 
tories. He did not perceive the distinction between ‘British 
subjects’ and‘‘His Majesty’s subjects’. Perhaps Poona—where 
the infants lived was not subject to the jurisdiction of the Supreme 
Court--not having come within His Majesty’s sovereignty by that 
date, The jurisdiction of the Supreme Court is co-extensive with 
the sovereignty of the Crown. In Bengal confusion arose because 
they were not sure whether the sovereignty of the Mogul subsisted 
or not. Inthe Cossijura and the Patna cases, it is true that the 
Supreme Court assumed jurisdiction on the ground that the 
zemindars and farmers of revenue were servants of the company. 
But that does not show that they were not subject to the Supreme 
Court jurisdiction as native Indian subjects of His Majesty. 


No reliance can be placed on In re The Bombay Justices®, (1) 
The argument is imperfectly reported. (2) There is no statement 
in the case that Moro Raghunath was a King’s subject. (3) It is 


doubtful if Poona was British territory at that date. Why Moro 


Raghunath is not in the “designated classes” Spankie does not 
say.’ (4) The argument of Denman at p. 46 is based on a mistaken 
reading of the Charter and he conceded the point erroneously. (5) 


ee 








1. (1912) 23 M.L.J. 393: LL.R. 36 Mad. 72 at 76, 
2. (1829) 1 Knapp. 1: 12 E.R. 222. f 
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The passage at p. 52 indicates that the respondent was a relation 
of the Peshwa and reference is made to his high rank. Evidently 
there was some agreement or treaty under which the respondent 
was not subject to the jurisdiction of the Supreme Court. 

This High Court has been issuing writs of certiorari to the 
mofussil. (Venkataratnam v. Secretary of State1 following the 
view"of Sadasiva Aiyar, J., in In re Nataraja Aiyar®.) 


The Habeas Corpus cases are in my favour. (In the matter of 
Ameer Khan3, In re Kochunni Elaya Nair and Inre Govindan 
Nair5,) 


The Lunacy Acts are not against me. At the most they are 
only an expression of opinion by the legislature. 

The Raja is an “inhabitant of Madras” within the meaning of 
the Supreme Court Charter. He has a house here in respect of 
which he pays taxes and maintains an establishment and in which 
he occasionally stays when he comes to Madras. Cf. Ss. 16 and 20, 
Civil Procedure Code, “actually and voluntarily resides”. (Walcot 
v. Botfielde.) If one keeps an establishment he resides there. 
In re Moirt and Fillingham v, Bromley8, See also Anilbala v. 
Direndra®. The residence of the father is’ sufficient to confer 
jurisdiction on the Court, Annie Besant v. Narayaniah10, 


Even if the minor is abroad provided the father is a resident, 
the jurisdiction can be exercised. (In re Willoughby11.) 

_ The Vizianagaram zamindary occupies an important place in 
the economy of the Vizagapatam District. The life of the peasant 
is intertwined with the life of the Raja so that sending the children 
to England would be a calamity to the District. Secondly there is 
no reason why the Court of Wards should deprive the father of 
the society of his children when equally efficient education is 
available in India, and this is the more so in the case of the girls 
—as England-returned girls cannot be easily married. - 


The Advocate-General (Sir A. Krishnaswami Aiyar} in reply. — 
S, 23 of the Court of Wards Act is clear and explicit. It 
draws no distinction between the powers of the Court of Wards 
as regards the ward himself and as regards the other relations 
specified therein. The power conferred is to make ‘orders’ and in 


i 


1. (1929) 60 M.L.J. 25: LL.R. 53 Mad. 979. 
2. (1912) 23 M.L.J. 393: LL.R. 36 Mad. 72. 
3. (1870) 6 Beng.L.R. 392. 
4. (1921) 41 M.LJ. 441: LL.R. 45 Mad. 14, 
5. (1922) 43 M.L.J. 399: LL.R. 45 Mad. 922 (F.B.). 
6. (1854) Kay. 534: 69 E.R. 226. 7. (1884) 25 Ch. D. 605. 
8, (1823) T. & R. 530: 37 E.R. 1204. 9. (1920) 32 C.L.J. 314 at 330. 
10. (1913) 25 M.L.J. 661 at 686. 11. (1885) 30 Ch. D. 324, 
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respect of the “custody” and “residence” also. It is therefore a 
misreading of the section to say that it:merely provides for the 
‘maintenance’ of the persons whom the ward is under an obligation 
to maintain. For example in regard to the marriage of minors 
referred to in sub-clauses (b) and (c) the consent of the Court 
of Wards has to be obtained; S.67 directly negatives the con- 
struction of the other side. 


The argument that if the power be a compellable duty S. 48 
would not protect it is fallacious—for on that construction there 
is no need to invoke S. 48 at all. Whether the power is 
mandatory or discretionary, there is no distinction between 
them once the power have been exercised. Thereafter the only 
question is whether the power has been exercised mala fide, 
fraudulently or corruptly. There has been no allegation of such 
mala fides. The Court has therefore no jurisdiction to interfere 
with the discretion and will not interfere, Marron v. Cootehill 
No. 2 Rural Councill, The course proposed is in the best interest 
of the children. 


The suggested distinction between the two expressions 


“British subject” and “His Majesty’s subjects” in S, 14 of 13 Geo., 


3, Ch. 63 is incorrect. In S. 33 of the same statute provision is 
made that if “any of His Majesty’s subjects in India” in the 
company’s service are prosecuted and convicted of certain offences, 
they shall immediately after such sentence be sent over to England. 
Cf. also S. 37 of 53 Geo. 3, Ch. 155 which requires a licence from 
the Board of Directors before ‘any subject of His Majesty’ can 
reside in the company’s territories. Itis certain that these provi- 
sions could not refer to Indian subjects. Cf. also S. 101 of the 
same ‘statute—which. uses the expression ‘British subject’ in the 
preamble portion and the expression ‘His Majesty’s subject’ in the 
enacting portion. It might also be noticed that 53 Geo. 3, Ch. 155 
by its preamble and by S. 95 specifically recognised the subjection 
of the Indian territories to the Crown of Great Britain. 


The Regulating Act used the expression “ persons directly 
or indirectly in the service of His Majesty’s subjects”. Thereisa 
significant commentary on this in the explanatory enactment 21 
Geo. 3, Ch. 70 passed to remove doubts. In S. 10 it is: provided 
that no person by reason of his being employed by a “native ora 
descendant of a native of Great Britain shall become subject to the 
jurisdiction of the Supreme Court”, that is the commentary by 
parliament on the expression “His Majesty’s subjects” in the earlier 
statute. Further in the Charter of‘the Supreme Court of Madras, 








1, (1915) A.C. 792 at 801. 
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1800, the expression used in the relevant clauses is “persons who 


have heretofore been designated in our Charters of Justice ‘as 
British subjects’ ” and the same is repeated in almost every clause 
of the Charter. Further cl. 21 which defines generally the civil 
jurisdiction of the Court uses the expression ‘British subject’ with 
the qualification stated above; and the expression the “said sub- 
jects” in the latter part designates the same class of persons. 
Cl, 23 which reproduces the legislation of 1780 uses the expression, 
1e., ‘native of Great Britain or a descendant of a native of Great 
Britain’. i 

The direct assumption of sovereignty by the Crown in 1858 
did not enlarge the jurisdiction of the Supreme Court. One should 
not lose sight of the fact that there was a set of company’s Courts 
functioning in the mofussil which had jurisdiction over the inhabi- 
tants residing therein. The suggestion that between 1858 and 1861 
the Supreme Courts had a general territorial jnrisdiction over the 
entire province would mean that there were 2 sets of courts both 
functioning concurrently. It would further mean that the High 
-Courts Act and the Letters Patent cut down the wide jurisdiction 
which the Supreme Court had on that date—which is not their 
purport or intention. 


The decision in In re The Bombay Justices1 is a direct autho- 
rity and the suggested distinctions are without substance. Poona 
was British territory at the date of those proceedings. (See 
Aitcheson’s Treaties, Vol. 7,p. 70.) Poona was captured in June, 
1818. The proceedings in the case arose in 1829. Again the case 
itself shows that the Adaulut Courts were functioning at Poona. 
Nor is there any point in the objection as to the thigh rank of the 
respondent’—as he himself in his statement says that he would be 
amenable to the company’s Courts at Poona, i 

My argument about the lunacy legislation has not been 
answered. 

The argument about the inhabitancy is an after thought. 
The Raja is not an inhabitant of Madras. Even if he is, 
his children being residents in the mofussil this Court has no 
jurisdiction. The crucial question is the residence of the infant 
—Cf.S.9 of the Guardian and Wards Act. It is therefore sub- 
mitted that this Court has no jurisdiction. 

T. R. Venkatarama Sastri for the Rani. 

The Court delivered the following 

Jupements. The Officiating Chief Justice.—By this petition 
the Rajah of Vizianagaram applies that the High Court may, 

‘in the.exercise of its powers under the Letters Patent and such 
other powers it possesses, make an order-restraining the Court 


i 





1. (1829) 1 Knapp. 1: 12 E.R. 222. 
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_of Wards from sending his minor children to Great Britain 


and if necessary, appointing some suitable person as their 
guardian. The circumstances in which this application came to 
be made, will appear from our preliminary order dated the 7th 
May, 1936, but for the sake of easy reference I shall briefly 
recapitulate them. Under S. 15 of the Court of Wards Act, the 
Local Government made a declaration that the petitioner was a 
disqualified proprietor and directed the Court of Wards to 
assume superintendence both of his person and property. The 
Rajah immediately filed a suit in the Court of the Subordinate 
Judge of Vizagapatam, impeaching the validity of the order 
made by the Government and praying for a declaration that it 
is ultra vires and unauthorised. The petitioner, then learning 
that the Court of Wards was interiding to send his minor 
children to England on the 9th May, 1936, forthwith applied to 
the Subordinate Judge for the issue of an injunction restraining 
it from doing so. It was towards the end of April, 1936, that 
this application was made, when the Court of the Subordi- 
nate Judge was about to close for the summer recess, and 
the Judge therefore made the following provisional order: 


“It is desirable that the children should not be sent away from India 
without intimation to the plaintiff, who is their natural father. . . .. I 
therefore direct the defendant to inform the plaintiff fifteen days in advance 
of their intended departure, so that if it is to happen in the summer recess of 
this Court, the plaintiff may move the High Court, if necessary, to grant an 
injunction. . . .. .” 


The petitioner accordingly sought the protection of the 
High Court and Lakshmana Rao, J., who heard the application, 
dismissed it, observing shortly that the suit itself prima facie 
appears to be incompetent and no petition in such a suit can lie. 
From this order the petitioner filed an appeal, which came up 
before us in May last, just before the long vacation. I must 
observe that one of the curious features of this case has been 
that the petitioner has argued his case in person with a view to 
demonstrate, I believe, that the imputation that he is mentally 
unsound, is wholly unfounded. Several questions were raised 
and strenuously argued and we found it necessary to adjourn 
the hearing to some date beyond the Court’s recess. To this 
aspect we referred thus in our preliminary order already 
_adverted to: 


“ We suggested that the case might lie over and be disposed of by the 
Vacation Judges during the recess. But we are told that the minors’ passage 
has been booked and it is essential that they should be allowed to leave on the 

„9th. Consequently our suggestion that the Vacation Judges may dispose of 
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the case cannot take effect. . . . Again, if the minors are to be sent out of 
the country as intended, they must, we understand, take train in an hour or 
two, The question therefore is, does the balance of convenience require that 
the minors should be permitted to sail at once or their departure, granting 
that eventually the Court of Wards succeeds, should be postponed for the 
present? ” 

The arguments covered much ground and in view of 
certain questions of jurisdiction raised, the petitioner was 
allowed, in order to obviate any technical defect, to file a 
formal petition invoking our jurisdiction under the Letters 
Patent, and incidentally it may be observed, if necessary, that 
this Bench was specially constituted to deal with this matter. 
After the reopening, the Rajah has accordingly filed a petition, 
described to be both under the Letters Patent and the 
Guardian and Wards Act. The Court of Wards challenges 
the Rajah’s right to file the petition, on the ground that under 
the Court of Wards Act, it has itself become the legal 
guardian of the minor children. It urges, in the alternative, 
that in regard to the four matters referred to in S. 23 of the 
Court of Wards Act, namely, “the custody, residence, education 
and marriage” of the minors, it is vested with a discretionary 
power, in the exercise of which it cannot be controlled by a 
Court of Law, unless it be shewn that it has acted mala fide, 
le., fraudulently, corruptly or maliciously. It is then 
maintained that the petition is barred in virtue of S. 50 of the 
Court of Wards Act. Finally, our jurisdiction is denied on 
the ground that the infants are residing at Vizagapatam, i.e., 
outside the local limits of the ordinary original civil jurisdic- 
‘tion of the High Court. With each of these matters I 
shall presently deal, but for the present it must be stated, 
that the Rajah vigorously contends that the proposed 
exercise of its discretion by the Court of Wards (granting 
that any such discretion is vested in it under the law) 
is capricious, unreasonable and oppressive. He maintains 
that he is an affectionate father, mentally quite sound, but 
that the action which the Court of Wards proposes to take 
is such as is likely to render a normal man insane. Referring 
to himself, he says that he was educated at Mayo College, 
Ajmere and obtained the Chiefs’ College Diploma, that he is a 
licensed Air Pilot, that he has extensively travelled throughout 
India and made short sojourns in England and on the Conti- 
nent and that he has been permitted to possess modern fire- 
arms and ammunition and has obtained a motor car driving 
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licence.. He says further that two’ competent doctors, one of 
whom belongs to the Indian Medical Service and is the Prin- 
cipal of the Medical College, Vizagapatam, have certified that 
he is free from any mental disorder. He goes on to say that 
his children are of tender age, the girls being 14 and 10 years 
old and the boys being of the ages of 12 and 9. He asserts 
with emphasis that the removal-of the children will greatly 
imperil their well-being and what he urges in this respect is as 
follows :— 


“Of the children, the two boys are being educated at school in Vizaga- 
patam and each of them has a wholetime Graduate tutor and the two girls 
are being taught by Roman Catholic European Nuns, and I am enhancing the 
knowledge of the four to the extent I can. Isee no sense in the children 
being separated from their countrymen and in their having no manner of 
education in their language. India is not a barbaric country; it has schools 
and colleges, some of which are as good as the best of them in England. 
Just as black bears cannot survive in the Arctic regions and white bears can, 
my children may not be able to survive the severe cold of the winter in 
England, while English children are generally able to do so. The severeness 
of the English cold is such that a large number of English people leave 
England and go to the south of France in the winter. The percentage of 
Indians of British India going for school education as compared with those 
going for collegiate and post-school study, is almost nil.” 


I have thought fit to quote this passage at some length, as 
it has a bearing on the question of the exercise of discretion to 
which.I shall advert later on. Stress is also laid on the fact 
that the threatened removal of the children out of the jurisdic- 
tion would in itself furnish sufficient ground for our inter- 
ference. To avoid any misunderstanding, I wish to observe 
that whether the father has become unfit to be the guardian 
of his minor children under S. 19 (b) of the Guardian and 
Wards Act, is a matter, which would fall to be considered, if 
at all, ata later stage. For the present, therefore, I refrain 
from alluding to any allegations made against the petitioner, 
such as, that he is so erratic that the minors, if permitted to 
associate with him, are likely to be contaminated. There is 
one further matter I must notice before I proceed to deal with 
the contentions raised. The nearest relations of the infants 
are, their father the petitioner, their mother the Ranee, their 
uncle the Maharajkumar of Vizianagaram, and lastly their 
grandmother, the Dowager Ranee. The Court of Wards 
alleges that its decision was taken after consulting these four 
relations and that it received the approval of all excepting the 
father; but during the argument the proposal was condemned 
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by every relation other than the mother, and in this connection 
I must remark that although the petitioner was eager to argue 
in person even the intricate questions of law that this petition 
has raised, he found himself out of his depth, but the Dowager 
Ranee, who supported him, was ably represented by Mr. Vepa, 
a junior Advocate, whose industry and research were such, 
that we obtained considerable assistance from his argument. 
Besides the Dowager Ranee and the Maharajkumar, there are 
other relations, though not so near (the petitioner’s sister, 
grandfather and grandmother), who filed affidavits expressing 
their disapproval. The reason for my referring to these facts 
is this. The Court of Wards insists that what really matters, 
was the attitude taken by the relations when its decision was 
reached; but we pointed out in the course of the argument 
repeatedly that the paramount consideration being the welfare 
of the minors, if its decision required to be revised in the light 
of subsequent events, it ought not to hesitate to do so and 
should not allow any question of prestige to stand in its way. 
These shortly are the facts connected with this petition, and 
I shall now proceed to deal with the contentions raised. 


The first contention that I shall examine is that based 
upon the terms of S. 23 of the Court of Wards Act. It is 
urged that the rights possessed by the petitioner as the father 
in respect of his minor children came to an end consequent on 
the action taken by the Local Government under S. 15. The 
superintendence was assumed not only of the property of the 
petitioner but also of his person; it is said that in such a case, 
the wards of the ward become virtually the wards of the 
Court of Wards. Whether such a far-reaching result inevita- 
bly follows from the provisions of the Act, is a question which 
needs careful examination. Does the Act, though not by 
express enactment or by necessary implication, nevertheless 
deprive the disqualified proprietor, and as I shall show, even 
third parties sometimes, of valuable legal rights?—that in 
short is the question to be decided. S. 23 runs as follows:— 


“ The Court may make such orders and arrangements, as it may seem fit, 
in respect of the custody, residence, education and marriage— 


(a) of any ward whose person is for the time being under its super- 
intendence, 


(b) of any minor child, minor brother, or minor sister of such ward, 
who, in the opinion of the Court, is entitled to maintenance at the charge of 
the ward’s estate, í 
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(c) of the ward’s next male heir beinga minor and also entitled to 
maintenance.” 


It is maintained that the control of the Court of Wards 
over the specified minor relations of the ward in respect of 
the four matters mentioned here, namely, custody, residence, 
education and marriage, is absolute and unfettered. The 
learned Advocate-General further suggests that these four 
incidents exhaust what is known as the right of guardianship, 
which consists of these four component parts, in other words, 
while the disqualified proprietor becomes the direct ward of 
the Court of Wards, his minor relations named in the section 
become the indirect wards of the Court. This contention is © 
opposed to the entire scheme of the Act and is inconsistent 
with its provisions. S. 15 shows that it is the proprietor that 
is disqualified and it is his person or property alone over 
which the superintendence is assumed. Under S. 19 the per- 
son that becomes a ward under the Court is the disqualified 
proprietor, and if it is intended that his minor relations also 
should be the Court’s wards, the section would have said so. 
S. 24, which immediately follows S. 23 and along with which 
it should be read, dispels the idea that under the Act, the dis- 
qualified proprietor and his minor wards are treated alike. 
While the section specifically provides for the appointment of 
a manager or guardian for the property or person of the pro- 
prietor himself, there is nothing there to suggest that similar 
powers are conferred over the person or property of the ward’s 
minor relations. Further, there is no warrant for reading into 
the Act more than it actually enacts and especially in matters 
concerning the rights of a subject, it would be wrong to hold 
that valuable rights are taken away by implication. The 
primary purpose of the Act is to preserve and safeguard the 
property of certain properties and as ancillary to that 
main purpose, the Court of Wards is empowered to assume 
is some cases superintendence of their persons also. S. 9, 
the first of the group of sections dealing with this matter, 
makes it clear that the disqualification which the Act 
contemplates is that which renders the proprietor unfit 
to manage his property and not his person. In four places in 
this section reference is made to ‘property’ as distinguished 
from ‘person’. Then, S. 16 declares in no uncertain terms 
that it is the safeguarding of the property with which the Act 
is primarily concerned; it emphasises the idea that the compel- 
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ling factor that leads to the declaration is, that public interests 
demand that the proprietor’s property should be managed by 
the Court. This being so, even were two constructions possi- 
ble, the Court should prefer that which would leave unimpaired 
the rights of the ward in respect of matters not connected with 
his property, over which the superintendence has been assumed. 
But the position here is much simpler, there being little or no 
ambiguity in the matter. S. 34 carefully enumerates the 
disabilities which the Act imposes upon the ward, but nowhere 
does it say that he is incapacitated from continuing to be the 
guardian of his own minor wards. Indeed, the present 
contention is opposed both to the spirit and the letter of the 
section. The section is expressed in a negative form but leads 
inter alia to the following positive results : 

(i) å ward may make himself pecuniarily liable in respect of that part 
of his property not under the superintendence of the Court of Wards. 


(it) He may transfer or create any interest in such property or collect 
rents and profits of such property. 


(iii) He may enter into a contract of marriage; that is an unquestioned 
right he possesses, although as regards the expenses to be incurred, the Court 
of Wards in the interests of the estate has a right to fix the amount. 


(iv) He can adopt or give permission to adopt with the consent of the 
Court of Wards, which, however, it cannot arbitrarily or capriciously 
withhold. 


(v) Subject to the same restriction, he can dispose of his property by 
will. 

There is nothing therefore either in the language or the 
purpose of the Act to show that a disqualified proprietor 
becomes legally incapacitated for all purposes; on the contrary, 
certain legal rights which he possessed previously, are preserved 
to him unimpaired. Is it to be lightly assumed that a person, 
who the Act declares is capable of exercising such legal rights, 
as making an adoption or executing a will, is to be treated, as 
has been suggested, as a “practical lunatic” and deprived of 
his powers of guardianship? 


S. 9, it must be borne in mind, deals with four different 
categories of disqualified proprietors. Leaving out the case of 
women covered by cl. (b) (which has no bearing on the 
present discussion), the proprietors falling under cls. (a) and 
(c), namely, minors and lunatics should be carefully differ- 
entiated from those falling under cl. (d). As regards the 
former two categories, certain disabilities attach to them under 
the general law; but the disqualified proprietors governed by 
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clause (d), like the present petitioner, are created by the Act, 
by the provisions of which alone, the extent and the nature 
of their disabilities must be determined. The only possible 
inference therefore to be drawn from the sections to which 
I have adverted is, that it would be contrary both to the 
scheme and the language of the Act to hold that the 
power of the disqualified proprietor over his children, has 
been in any way affected or curtailed. The same result is 
arrived at in another way. I have shown that there is 
not a single provision’ which enacts or from which it can 
be inferred, that the Court of Wards, by becoming the 
guardian of the disqualified proprietor, ipso facto becomes the 
guardian of his own wards. If the Court of Wards does not 
become their guardian, is there any reason to hold that the 
pre-existing rights have been altered or affected? That they 
must have some guardian cannot admit of doubt; it reasonably 
follows that the person who was their guardian previous to 


the proprietor being disqualified, continues to be so. This 


raises a question as regards the rights of third parties also. The 
following illustration will serve to make that point clear. 
Suppose there are two minor brothers, of whom the elder is the 
holder of an impartible estate. Their parents are dead and 
their paternal uncle is their natural guardian. If the elder 
brother has been made a ward of the Court of Wards, does 
that put an end to the uncle’s right of guardianship over the 
other minor? Here the uncle is not the disqualified proprietor 
but a third party, and the contention urged seems to assume 
that even such third party’s powers are taken away. A 
construction which leads to such an anomlaous result, no Court 
ought to accept. 


. My view based so far on the Court of Wards Act receives 
further support from the Guardian and Wards Act, with the 
relevant provisions of which I shall now proceed to deal. 
S: 19 provides (I quote only the material part) : 


“Nothing in this Chapter shall authorise the Court (i.e., the Court of 


Law) to appoint or declare a guardian of the person. . 


“(c) of a minor whose property is under the superintendence of a 
Court of Wards competent to appoint guardian of the person of the minor.” 
' This section removes from the jurisdiction of the Courts 
of the land, the minor wards under the Court of Wards, but 
‘does not exclude the minor relations of such wards. The 
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present contention would have been sound, had S. 19 contained 
a further clause to the following effect: 


“ (d) of any minor child, minor brother or minor sister of a ward under 
the Court of Wards.” : 


Now, turning to S. 41, the next relevant section, it enacts 
inter alia that the powers of a guardian of the person cease 
[S. 41 (i) (b)] by the Court of Wards assuming superinten- 
dence of the person of the ward. It does not say, as it ought to 
have saidif the present contention were right, that those powers 
cease “by the Court of Wards assuming superintendence of the 
person of the guardian of the minor ward” for be it noted that 
a minor is competent to act as guardian of his own minor wife 
or child (see S. 21 of the Guardian and Wards Act). Unless 
by express statute, no subject can be deprived of his rights 
under the law—I take this to be a fundamental principle. 
Here, the two relevant statutes to which I have referred, far 
from taking away the rights in question, contain positive 
indications which strongly suggest the very opposite. There is 
another part of S. 19, very pertinent to the present enquiry. I 
quote again so much of it as is material: 


4 
“Nothing in this Chapter shall authorise the Court to appoint or to 
declare a guardian of the person. 


j (b) of a minor whose father is living and is not in the opinion of the 
Court unfit to be the guardian of the person of the minor.” 

This shows that if the Court of Wards desires to put an 
end to the guardianship of the petitioner, it should, to achieve 
that object, institute a proper proceeding under this section, in 
which case, it would be bound to show affirmatively that the 
father is unfit to be the guardian of the persons.of his minor 
. children. There is, however, in the Guardian and Wards Act, 
S. 3 which saves the jurisdiction of the Court of Wards and 
this brings us to the question,.does S. 23 of the Court of 
Wards Act curtail the powers of the father? If it does, nothing 
in the Guardian and Wards Act can derogate from the 
authority of the Court of Wards. That is the question which 
therefore remains now to be considered. 


I have said that the learned Advocate-General has con- 
tended that the effect of S. 23 is to make the Court of Wards 
the legal guardian of the minor relations of the ward specified 
there. That contention, I have held, is untenable and opposed 
to the purpose of the Act. The learned Advocate-General 
puts forward an alternative contention: granting that the Court 
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of Wards has not the full rights of guardianship, S. 23 confers 
upon it at any rate, certain defined rights, in the exercise of 
which, it cannot be controlled by a judicial tribunal. His 
argument involves that in respect of the four matters—custody, 
residence, education and marriage of the minors indicated— 
the rights which originally vest in the legal guardian, become, 
by virtue of thesection, transferred to the Court of Wards. If 
this contention is right, what remains in the legal guardian is 
a truncated right, no more in fact than a merely theoretical 
right, as the. four ingredients referred to above constitute, 
without question, some of the most essential incidents of a 
right of guardianship. In effect the argument is, if the Court 
of Wards is not the guardian in the strict sense of law, for all 
practical purposes it possesses that character. The provision, 
if properly understood, does not lend the slightest support to 
this contention. What is conferred upon the Court of Wards 
by clauses (b) and (c) of S. 23 (with those clauses alone we 
are here concerned), is not a right, but a power and a good 
deal of confusion has been imported into the argument by 
failing to distinguish the one from the other. The purpose of 
those clauses is merely to make that, legal and possible, which 
otherwise the Court of Wards would have no right or authority 
to do; it is empowered to incur chargesor make disbursements, 
which it would have no right to incur or make, in the absence 
of that provision. But the power so conferred is for the 
benefit of the persons indicated in the section. When a statute 
confers authority on some public body or person, in terms 
simply permissive or enabling (by the use of expressions, such 
as, ‘may’ or ‘shall have power’), the question has often arisen, 
whether the power so conferred is merely a discretionary 
power or has a compulsory force. The learned Advocate- 
General contends that every one of the enabling words in every 
clause of S. 23 is to be construed as creating a duty, in other 
words, as mandatory. This may be granted as it is not to his 
opponent’s interest to contest this proposition. But what 
follows? Is the power to be regarded as having been conferred 
upon the Court of Wards for its own benefit, in which case the 
power may amount to a right, or for the benefit of others, 
namely, the persons specifically pointed out in the clauses in 
question? There can be no doubt, having regard to the scope 
and the object of the Act, that the second of these two 


alternatives is what is intended. Numerous statutes have made 
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us familiar with instances where public bodies have been 
entrusted with powers for the benefit of persons specifically 
indicated, and it is incontestable that no question of exercising 
the power can arise unless, when the case arises, its exercise is 
duly applied for by the party, for whose benefit the power is 
reposed. In Julius v. Lord Bishop of Oxford, Earl Cairns, 
L.C., points out that in Macdougall v. Paterson2, Chief Justice 
Jervis stated the rule to be, 

“that when a statute confers an authority to doa judicial act in a certain 
case, it is imperative on those so authorised to exercise the authority when 
the case arises and tis exercise is duly applied for by a party interested, and 
having the right to make the application”. (P. 224.) 

Earl Cairns, L.C., himself expresses the idea thus: 


“Where a power is deposited with a public officer for the purpose of 
being used for the benefit of persons who are specifically pointed out, and 
with regard to whom a definition is supplied by the Legislature of the condi- 
tions upon which they are entitled to call for its exercise, that power ought to 
be exercised, and the Court will require it to be exercised.” (P. 225.) 

Lord Blackburn deals with the point in the following 
passages: 

“If the object for which the power is conferred is for the purpose of 
enforcing a right, there may be a duty cast on the donee of the power, to 


exercise it, for the benefit of those who have that right, when required on 
their behalf.” (P. 241.) 


“The enabling words are construed as compulsory whenever the object 
of the power is to effectuate a legal right. It is far more easy to show that 
there is a right where private interests are concerned than where the alleged 
right is in the public only, and in fact, in every case cited, and in every case 
that I know of (where the words conferring a power are enabling only, and 
yet it has been held that the power must be exercised), it has been on the 
application of those whose private rights required the exercise of the 
power.” (P. 244.) 

In deciding whether the intention of the Legislature is to 
grant a mere discretion or to impose a. positive duty, it is 
pointed out in the judgments delivered in the case cited, that 
regard should be had inter alia to the general object of the 

_ Statute with reference to which the question arises. Similarly, 
for determining whether a power is reposed in a statutory body 
for its own benefit or for the benefit of certain specified persons 
or class of persons, it is of the utmost importance to consider, 
what the object is which the Legislature may be presumed 
to have intended. The object of the Act is to preserve 
the estate of a disqualified proprietor, and how is this 

Sl ee 
1. (1880) 5 A.C. 214. 2. (1851) 11 C.B. 755: 138 E.R. 672, 
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object, achieved or furthered by the Court of Wards being 
enabled to assume control over his minor relations? 


“Ttisin the last degree improbable that the Legislature would over- 
throw fundamental principles, infringe rights or depart from the general 
system of law without expressing its intention with irresistible clearness”. 
(Maxwell on the Interpretation of Statutes, 7th Edn., p. 71.) 


Why should it be assumed . that for no intelligible 
reason, a public body whose function is to preserve the estate 
of A, is given the right to have the physical control of the per- 
sons of Bor C or D? On the other hand it would lead to no 
such injustice or absurdity to hold that a power has been con- 
ferred upon the Court of Wards to be exercised for the benefit 
of the minor relations when required on their behalf. Through- 
out in the argument, it was wrongly assumed that clauses (0) 
and (c) of S. 23 conferred an indefeasible right on the Court 
of Wards, which it could exercise at its pleasure. The true 
effect of those clauses, as I have been endeavouring to point 
out, is to empower the Court of Wards fto provide, when 
required, for the dwelling of the minor relations, such'residence 
as it thinks fit, and not to enable it even without being requir- 
ed, to thrust upon them a house in which they can be compell- 
ed to live; similarly, when called upon to provide for their 
education, to incur such charges as it may deem fit and not, 
even without an application for the exercise of the power, to 
compel them to attend a particular school or to pursue a parti- 
cular course of studies. The point, as I conceive it, is really a 
simple one, but owing to the confusion that has been import- 
ed, the matter has been argued at great length at the Bar. The 
reason for holding that when public officers are empowered to 
do certain things for a third person, the words are to be con- 
strued as mandatory, is stated to be, that the power is placed 
with the depositories, not for their benefit, but for the benefit 
of such third party, to meet the demands of right (Maxwell 
on the Interpretation of Statutes, 7th Edn., pp. 213 and 214). 
In the light of these principles, the meaning of clauses (b) and 
(c) of S. 23 becomes perfectly clear. Certain minor relations 
of the disqualified proprietor are to be provided maintenance 
out of the estate, the more important incidents of what is 
shortly termed the maintenance right being set out in the 


section, as comprising “custody, residence, education and 


marriage.” The clauses confer on the Court of Wards “a 
legislative right and power” (per Lord Penzance in Julius v. 


LXXI) THE MADRAS LAW JOURNAL REPORTS. 897 


Lord Bishop of Oxford1, to make arrangements for the pur- 
poses specified, if required, or if duly applied for, in other 
words, it makes legal and possible the incurring of the expenses 
and charging them to the estate. That is the scope and effect 
of.the relevant clauses of the section, and it would bea per- 
version of the Act to call this power a right and to argue that 
in the exercise of that right the authority of the Court of 
Wards is absolute and unfettered. It will be seen that I have 
confined my remarks to clauses (b) and (c) alone, for, the 
position under clause (a), which refers to the disqualified pro- 
prietor himself, is entirely different; the Court of Wards having 
been constituted his guardian by the Act, it possesses in rela- 
tion to him a legal right as opposed to a mere power. But 
that is a matter with which, as already observed, we are not 
concerned. 


A brief reference to S. 48 in this connection becomes 
necessary. It says: 

“No act done in the exercise of any discretionary power conferred by 
the Act shall be questioned in any Civil Court.” 

But how does any question of discretionary power arise in 
the case at all? As pointed out above, the power vested in the 
Court of Wards is not such as is available against the minor: 
that is confided to it for their benefit and for enabling it to 
charge the expenses to the estate. 


Before leaving this subject, I must observe that some 
reliance has been placed upon S. 67 of the Court of Wards 
Act, which provides that: 

“ Whoever without the previous consent of the Court, abets the marriage 
of any of the persons specified in clauses (a), (b) and (c) of S. 23, shall be 
liable on conviction” to a fine or imprisonment. 

It is said that this section by implication recognises the 
power of the Court of Wards in respect of, at any rate, 
the marriage of the persons mentioned. One of the per- 
sons referred to in S. 23 is the disqualified proprietor him- 
self [cl. (@)]. I have already pointed out while dealing 
with S. 34 that it enacts that the disqualified proprietor’s 
capacity to enter into a contract of Marriage remains 
unaffected in spite of S. 23. Thus, by entering into a contract 
of marriage the disqualified proprietor himself does not violate 
any provision of law; but S. 67 declares that any one abetting 
ee 
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his marriage commits an offence and is liable to be punished. 
This section leads to a strange anomaly and hardly fits in 
with the scheme of the Act or its other provisions, and abruptly 
occurring as it does in the Chapter relating to penalties, cannot 
be treated as affecting the rights under the general law. We 
are not, however, concerned in this case with the marriage of 
any person and so S. 67 is not really relevant. 


The learned Advocate-General has addressed a lengthy 
argument with a view to show, that where a public body has 
statutory powers conferred upon it with a discretion in regard 
to their use, its decision cannot be contested unless it has acted 
mala fide, that is, as he puts it, fraudulently, corruptly or 
maliciously, Westminster Corporation v. London & North- 
Western Railwayl. With this I shall presently deal, but’ in 
view of the opinion already expressed by me, this question 
-does‘not arise. When construing a statute of this sort, the 
first thing to ascertain is what powers the public body has been 


invested with; the second thing “is to ascertain whether it: has 


bona fide exercised those powers for the purposes for which the 
Legislature has conferred them. (Lindley, M.R., in Goldberg 
‘& Son v. The Mayor, etc., of the City of Liverpool?.) Ihave 
‘held that the Court of Wards has not been confided the power 
which it claims; this being so, the second question whether it 
has bona fide exercised the alleged power, does not arise. But 
granting for a moment that the power in question has been 
conferred on it with a discretion how it is to be used, I am 
prepared to hold without the slightest hesitation, that those 
elements which would preclude our interference, do not exist 
in the. present case. Lord Macnaghten declares in West- 
minster Corporation v. London & North-Western Railway!: 


 “Ttis well settled that a public body invested with statutory powers 
such as those conferred upon the Corporation must take care not to exceed 


or abuse its powers. It must keep within the limits of the authority 


committed to it. It must act in good faith, And it must act reasonably.” 
(P. 430.) 

And the expression ‘acting reasonably’ is explained later 
on as meaning ‘with judgment and discretion’ and ' Turner, 
L.J., is quoted i in support of this statement (p. 433). Sir 
‘Francis Jeune in Goldberg & Son v. The. Mayor, etc., of the City 


of Liverpool? to which I have referred, defines the expression 





ee 


1. (1905) A.C. 426. 
2. (1900) 82 L.T. Reports 362. 
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‘bona fides’ in terms particularly appropriate to the facts of 
the present case. The test according to him is, has the public 
body acted bona fide in the sense that it has. fairly endeavour- 
ed to ascertain what is necessary ot expedient, clearing its 
mind from personal motives and personal feeling? (p. 367). 
I quite realise that the mere fact that another person might 
arrive at a different conclusion, is no ground whatsoever for 
reviewing the decision of the public body, in whom the discre- 
tion has been vested. But I wish to apply the two tests 
mentioned above—those laid down by Lord Macnaghten and 
Sir Francis Jeune—with a view to see whether the decision of 
the Court of Wards is reviewable or not. 

The Raja of Vizianagaram belongs to an ancient family 
and is the foremost among the Zamindars of the Presidency. 
The income his estate yields is about 22 lakhs, the highest in 
the Province and the peishcush amounts nearly to 6 lakhs. The 
petitioner’s father’s predecessor attained great distinction, was 
granted the personal title of Maharajah and created a G.C.LE. 
The: latter’s immediate ancestor was made a K.C.S.I. and 


upon him was likewise bestowed the personal distinction of 


Maharajah (Gazetteer of the Vizagapatam District, pp. 338 
and 340). These facts I advert to for showing that this family 
has attained a predominant position in the Presidency. That 
it has established itself in the affections and hearts of the 
public of the Northern Circars, is common knowledge. 

The petitioner protests with great force against his minor 
sons and daughters being sent to England. He maintains that 
he is deeply attached to his children, whose removal will cause 
him great mental anguish and imperil their own well-being and 
happiness. The action of the Court of Wards, he says, is almost 
without precedent, as never before has a boy or girl of tender 
age from the landed aristocracy, been sent abroad for purposes 
of education. The proposal has roused the resentment of his 
nearest relations who feel that it is opposed to their cherished 
usages- and traditions. His mother, the Dowager Maharanee, 
a lady greatly respected and the. seniormost member of the 
family, and his brother, the Rajakumar of Vizianagaram, have 
filed statements condemning the proposed step in no uncertain 
terms.. There are in this country many institutions where 
children of the status and position of the minors can be 
recéived and educated. Obe such institution is Mayo College, 
Ajmer,.which as the: petitioner points. out, His. Majesty the 
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King as the Prince of Wales described as “ the Eton of India” 
(From the speech delivered at the Mayo College on the 28th 
November, 1921). Sir George Anderson the Educational 
Commissioner with the Government of India, recently referred 
to “ the record of achievement and the high position which the 
College now holds.” Mr, D. G. H. De La Fargue, Secretary 
to the Agent to the Governor-General, Rajaputana, refers to 
the “acute sense of the esprit de corps and pleasant atmosphere 
which pervades the whole College.” “Apart from Ruling 
Princes and their relations, only the sons of land-holders of 
particular ranks are eligible for admission.” (See the Annual 
Report on the working of the Mayo College, Ajmer for 1934- 
35.) Another institution of the same kind is the Rajkumar 
College, Raipur, which turns out boys “ well equipped to take 
charge of their States and Zamindaries.” (See the report of 
Mr. Wilcock, Secretary to the Agent to the Governor-General, 
Eastern States, contained in the Annual Report on the Rajkumar 
College, Raipur, for 1934-35.) There are three more such 
institutions in India and as regards them it has been observed 
that: 


“Tn point of buildings, staffs and organisations these institutions approach 


English Public Schools”. See Sir Stanley Reed’s Indian Year Book, 


1935-36.) 
The petitioner mentioned various other grounds :— 


First, that a prolonged stay in England would make it 
difficult for the minors upon their return here, to re-adapt 


themselves to Indian conditions; 


Secondly, that the absence of instruction in the verna- 
culars would be highly detrimental to their interest; 

Thirdly, that they would be strangers in their own land 
and would find their natural environment unsuited to them; 

Fourthly, that the boys would lose touch with their ten- 
antry, whose affectionsthey would alienate—a serious handicap 
when they enter on the administration of the estate; and that 
in the case of the girls the public would look upon the step 
with the utmost disfavour. 

We find it difficult to ignore or resist any of these argu- 

ments. Not one of them has been answered by the Court of 
Wards, which simply maintains that it has a legal right which 


‘it cannot allow to be challenged. It has made one suggestion 
„and no other, namely, that it is necessary that the children 
‘should be removed from the alleged pernicious influence of 
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their father. This objection can be easily overcome. The 
father has expressed willingness to be subject to such restric- 
tions as may be imposed upon him. We made it clear that 
we would be prepared to make such order as would have the 
effect of keeping the minors out of the reach of the petitioner, 
whose access to them would be carefully and strictly regulated. 
I have given this matter my most anxious consideration and 
feel constrained to say, that applying every test, the exercise 
of the power has not been reasonable or bona fide. In the 
words of Lord Macnaghten, a public body entrusted with a 
statutory power must act “with judgment and discretion”. 
It appears to me, I say so with great reluctance, that these 
two requisites are entirely absent. As against every near 
relation of the minor, the father, the uncle and the grand- 
mother, the only person who favours the proposal is the 


minors’ mother, who, for reasons not clear, seems disposed ` 


to prefer a sojourn abroad. It has been hinted that we should 
pay no regard to the wishes of the father, as he is addicted to 
abnormal and eccentric habits. On this we are not competent 
to form any judgment at present. But the petitioner has, as 
already stated, argued his case in person and his behaviour in 
Court has not shown the slightest signs of mental instability; 
on the contrary, he behaved with great dignity, moderation 
and restraint and his bearing and address were marked by 
refinement and courtesy. Even when serious imputations were 
made against him, he was not heard to make one harsh remark 
either against the Court of Wards or against his wife. For 
this part of the case, it may be assumed that circumstances 
exist which would induce the Court to interfere with the 
father’s control, but that is not the point that is now relevant. 
The question is, the only ground alleged, namely, the possible 
contamination of the children disappearing, is there any reason 
why the Court of Wards should transport the children to 
England, flouting the wishes of the father and the other near 
relations? I cannot but recall in this connection, the pregnant 
observations of Lord Macnaghten, who thus describes the 
position of public bodies entrusted with the exercise of 
statutory powers, involving the invasion of private rights: 


“It seems to me that when a public body is exercising the statutory 
powers conferred upon it for the benefit of the public it is bound to have 
some regard to the interest of those who may suffer for the good of the com- 
munity”. (Westminster Corporation v. London & North-Western Railway.) 


1. (1905) 5 A.C. 426 at 433. 
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Here, assume for a moment that the Act has deprived the 
Rajah: in the public interests (S. 16) of his legal rights; then 
as a matter of simple justice, his. wishes and inclinations 
ought to count for something and not to be wholly disregarded. 
Even putting aside the father’s wishes, in the children’s 
interests, which must be the paramount consideration, their 
removal from the country at the most impressionable period of 
their lives seems very undesirable. Nor has anything been 
adduced to justify the attempt to remove them from ‘the 
jurisdiction of the Courts of the Province. However, as I have 
said, my view being that the Court of Wards does not possess 
the power claimed, the question whether the exercise of the 
alleged power is bona fide or not, does not arisé. But in view 
of the insistence with which this matter has been’ argued, I 


, have’ had, with considerable reluctance, to come to the conclu- 


sion (should a finding on the facts become necessary) that thé 
Court of Wards has not acted “ bona fide”, (I say so with 
sincere respect) as that term has been explained by Sir Francis 
Jeune, or “with judgment and discretion”, in the words of 
Lord Macnaghten. 


. It is next contended that S. 50 of the Court of Wards 
Act renders the petition incompetent. It. says inter alia that 
in all suits or proceedings in any Civil or Revenue Court, the 
ward shall sue and be sued in his own name, and the managet 
of his property appointed under S. 24 shall represent him as 
next friend or guardian ad litem as the case may be. A manager 
has been appointed by the Court of Wards under S. 24 for the 
property of the petitioner and it may be mentioned that no 
guardian for the person has been so appointed. ‘It is argued that 
a disqualified proprietor is wholly disabled from instituting 
any suit or proceeding, which can be filed by the manager alone 
on his behalf, in other words, that this section imposes upon 
the ward a total disability in regard to the institution of 
proceedings in Court. First, this contention involves that. even 
where. the superintendence of the Court is restricted to -the 
ward’s property, the alleged disability extends to proceedings 
relating to his person; it is unnecessary to enquire whether, this 


result is intended. Secondly, it involves that: the disability 
alleged attaches even to the property of which, the Court act- 


ing under S. 19, has refrained from assuming superintendence} 
why this should be so, having regard again to the professed 
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object of the Act, is somewhat difficult to follow. But I prefer 
for the present not to express any opinion on this question 
either. The contention involves, thirdly, that the extent of the 
disability is so great that it exists, even where the intended 
suit or proceeding relates neither to his person nor property. 
This contention, in my opinion, ought not to prevail. A dis- 
‘qualified proprietor can under S. 34 enter into a contract of 
marriage, as already pointed out; is it to be held that in spite 
of this, he cannot sue in respect of a breach of promise of 
‘marriage? Again, in matters relating to his status, why 
‘should he be disabled from filing proceedings intended to 
assert his rights?. For instance, would it be proper to hold 
that the section is intended to preclude him from instituting a 
suit complaining against his expulsion from caste? To extend 
‘the alleged disability to proceedings of this sort, seems opposed 
to the scheme of the Act and outside its purview. 


Apart from the implied intention of the Act, I should 
prefer to rest my judgment upon the wording of S. 50 itself. 
It enacts, to start with, that in all suits or proceedings the 
‘ward shall sue and be sued in his own name. This require- 
_ ment has been here fulfilled. The difference between the 
language of this section and the provision in the Civil Proce- 
“dure Code relating to suits by or against minors and persons of 
‘unsound mind, is most significant. O. 32, r. 1 of the Code pro- 
‘vides that every suit by a minor shall be instituted in his name 
‘by his next friend and r. 2 goeson to say that where such a 
suit is instituted without a next friend, it is liable to be dismis- 
.sed.- S. 50-of the Court of Wards Act enacts a very different 
tule. After providing, as already stated, that the ward shall 
„sue and be sued in his own name (that has been complied with 
here), it goes on to say that the manager of his property shall 
represent him as next friend or guardian ad litem as the case 
may be: The result, to my mind appears to be, that a petition 
constituted as the one in the present case, cannot be held to- be 
‘defective. - The present S. 50 repealed and amended a provi- 
„sion which ran thus: 


; “Every ward shall sue and be sued i in the Civil Courts in the ı name of 
the’ District Collector specified in the notification under S. 19. or the Collector 
‘appointed under S. 46 as the case may be.” 


` The language of the repealed section makes it imperative 
‘that the suit! shall be brought in the name of the guardian, and 
“the fact that the Legislature THOUBRE fit to repeal it and enact:a 
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new provision on entirely different lines, ought not to be 
ignored. The need for the amendment that was made, is 
illustrated by this case. It is inconceivable that the same 
person should have been intended to be both plaintiff and 
defendant, for, that is the effect of the contention that hasbeen 
put forward. The manager, who, it is urged, ought to have 
filed the present proceeding, is no more than a “servant” of the 
Court of Wards (S. 31), “subject to its control” and “bound 
by its orders” (Ss. 24 and 28) and required by S. 52 to obtain 
its previous authorisation before representing a ward in any 
legal proceeding. My view of the section is this; a proceeding 
instituted by a male proprietor, not being a minor or a lunatic, 
is not a nullity, and the fact that the manager does not appear 
on the record as his next friend, is a mere irregularity and is 
no ground for dismissing it. Ordinarily, the manager should 
represent him and where that has not been done, the Court 
acting reasonably and on proper grounds being shown, ought 
to give the parties an opportunity to cure the defect. But 
when, as in the present case, the proceeding is directed against 
the Court of Wards itself, to pursue the usual course would 
lead to an obvious absurdity, as it would be contrary to settled 
principles, to permit the same person to figure both as plain- 
tiff and defendant. And on the facts here, it would be idle to 
pretend, that the servant of the Court of Wards can effectively 
represent the petitioner or adequately safeguard his interests. 
In my opinion, therefore, there is no substance whatever in the 
contention that the proceeeing is barred by S. 50. 


If my conclusions so far are correct, it would inevitably 
follow that this application would have been allowed, had it 
been filed under the Guardians and Wards Act, before the 
District Court of Vizagapatam where the minors are residing; 
but it is maintained that as the petitioner has chosen to move 
the High Court which has no jurisdiction in the matter, his 
petition is incompetent and ought to be dismissed. After care- 
fully considering the question, I feel compelled altogether to 


dissent from this view. S. 3 of the Guardians and Wards Act 


saves the power of the Chartered High Courts and there is 
also a provision in the Court of Wards Act (S. 3), which 
similarly saves the High Court’s jurisdiction. If we confine 
ourselves to the relevant provisions relating to infants in 
the various charters of justice, the question to my mind 
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presents little difficulty. The argument has covered much 
ground, in my opinion quite unnecessarily. A careful scrutiny 
of the Charters will show that the Court is vested with different 
kinds of jurisdiction, sometimes restricted, sometimes extensive; 
and at the outset it seems to me that this distinction ought to 
be borne in mind. To illustrate my point I may refer, taking 
the Madras High Court Charter of 1865, toa few sections for 
showing that the extents of the jurisdictions vary. As regards 
the Original Civil Jurisdiction, cl. 11, declares that it shall 
not extend beyond certain prescribed local limits. By way of 
contrast, cl. 34 may be referred to, which says that the High 
Court’s testamentary and intestate jurisdiction is not subject to 
such territorial limitation. Again, provisions in regard to other 
jurisdictions, such as, criminal, admiralty and matrimonial, 
are entirely dissimilar. Now the question is, what is the 
extent of the High Court’s jurisdiction in regard to infants? 
Cl. 17 of the 1865 Charter says that the jurisdiction of the 
‘High Court in regard to infants within the Presidency of 
Madras is the same as that vested in it under cl. 16 of the 
Charter of 1862; the jurisdiction under the latter provision is 
declared to be “ that which is now vested in the said Supreme 
Court at Madras.” Turning to the Charter of 1800 establishing 
the Supreme Court, the relevant provision is cl. 32, the 
material part of which runs as follows :— . 

“We do hereby authorise the said Supreme Court of Judicature at 
Madras to appoint guardians and keepers for infants, and their estates, 
according tothe order and course observed in that part of Great Britain 
called England”. 

It will be observed that this clause confers plenary authority 
unlike several other clauses which occur in this Charter. In 
defining the ambit of jurisdiction, cl. 4 uses words of extensive 
application. It says that the Court shall have (I quote the 
relevant portion) : ; 

“ Full power to exercise such civil, criminal, admiralty, and ecclesiastical 
jurisdictions, both as to natives and British subjects, and to be invested’ with 
such power and authorities, within the Fort St.George and the town of 
Madras and the limits thereof and the factories subordinate thereto, and 
within the territories which then were, or thereafter might be, Subject to, or 
dependent upon, the Government of Madras, as the Supreme Court of Judica- 
ture at Fort William in Bengal is invested with, or subject to within the Fort 
William or the Kingdom and provinces of Bengal, Behar and Orissa.” 

I have set out a good part of this clause, as its language 
shows beyond doubt that subject to the provisions that follow, 

114 
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the jurisdiction conferred, both as ‘to territory and as to 
persons, is general and not restricted. Passing on to the 
succeeding clauses, each of them deals with a different kind of 
jurisdiction. In cl. 21, for instance, there is a reference to 
“ British subject ” and to the powers possessed by the abolished 
Recorder’s Court. Now turning to the Charter of 1798 
establishing that Court, we find in the clause dealing with the 
extent of civil jurisdiction, reference is made to “our subjects, ”’ 
which term is equivalent to ‘His’ Majesty’s subjects”, the 
expression occurring in (1797) 37 Geo. 3, Chap. 142, i 

pursuance of which statute, the aforesaid Charter was granted. 
To return to the 1800 Charter, the point I wish to make is 
this. Cl. 4 defines the extent and ambit of jurisdiction and 


as I have said, the words used. there are perfectly general. 


Then follow several heads of jurisdiction, not in all cases of 
equal extent some restricted, some not; but in the case of 


‘infants with which alone we are concerned, the jurisdiction 


conferred is plenary for in cl. 32, as already stated, there is no 


‘restriction either as to place or persons, as it provides in the 


most -general terms, that the Supreme Court in the matter 


‘of appointirig guardians for infants, is authorised to follow 


the same order and course, as that: 
“ Observed in that part of Great Britain called England.” 


It is further material to observe that the power and 
authority with which the Madras Supreme Court is invested 
under cl. 4 already quoted, is similar to that possessed by the 
Supreme Court in Bengal; as regards the jurisdiction over 
infants, there is no difference whatsoever between the powers 
conferred on the Madras and the Calcutta Courts (c!. 25 of 


‘the Calcutta Charter, 1774). The learned Advocate-General 
‘contends that the Supreme Court’s jurisdiction over infants is 


both as to territory and as to persons restricted in the same 


-way as its Original Civil Jurisdiction, in other words, that its 


jurisdiction is limited to the City of Madras and, outside the 
city limits, to European British subjects only. We are in 
effect asked to read into the clause relating to infants, all 
the limitations that appear in the clause relating to Original 


‘Civil Jurisdiction. I fail to see why we should depart from 


the plain meaning of the provision and read into it restrictive 
words which do not occur there. It is urged that the view that 


‘the High Court possesses a general jurisdiction over infants, 
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would’ lead tothe result that the’ provincial Courts and the 
High Court, possess a concurrent jurisdiction over them. But 
does the learned Advocate-General’s argument avoid this 


result altogéther? Even according to Him, the jurisdiction ` 


over infants would extend beyond the city in the case of 


European British subjects, ‘who undoubtedly under’ the, 


Guardian and Wards Act are subject to the Provincial Courts. 
The drgument therefore based upon the supposed anomaly 
entirely: falls to'the ground. .I agree, with respect, with the 
observations of Sir Arnold White, C.J., who says: ` 


“ The jurisdiction in connection with the estates and persons of minors 
is in my opinion, the jurisdiction which was exercisable by the Lord 
Chancellor in England acting for the Sovereign as parens patriae when the 
Supreme Court in Madras was instituted.” Annie Besant v. Narayaniah+. 


The contention urged in that case was that the fact that 


_ the minors.were outside the Presidency. ousted the jurisdiction ’ 


of the High Court. Here the minors are within the Presidency 
but outside the City, but for the purpose of the present argu- 
ment that makes no difference. .Referring to cl. 32 of the 
Letters Patent of,. 1800 the learned’ Chief Justice says: 

“ The language of this clause is quite general and is not qualified by any 
limitations as to persons or place such as we find in other clauses of these 
Letters Patent (see, for instance, cls. 4, 21,22, 31 and 41).” (Annie Besant v. 
Narayaniah* ) 

There has been a good deal of discussion at the Bar as 
to what is meant by the expressions “the British subjects” 
and “His Majesty’s subjects”, occurring in the various statutes 
and Charters belonging to the period 1773 to 1824. It was then 
that the Recorder’s Courts at Madras and Bombay and the 
Supreme Courts in the three Presidency towns came into 
existence: 


` & Before the Government had passed from the company to the Crown, 
it was a matter of doubt whether natives of India (excepting the island of 
Bombay which had once been a Crown possession) were ‘‘ British subjects’, 
as that term'was occasionally used in Acts of Parliament relating to India.” 
10, Halsbury’s Laws of England, First Edn., p. 588.) 
This has been a moot point on which divergent opinions 
have been expressed. It is sufficient to refer to the judgmentsof 
the Bombay High Court in Ardaseer Cursetjee v. Perozeboye? 


‘to.show how widely, eminent jurists and writers have differed | 








1. (1913) 25 M.L.J. 661 at 686. 2, (1856) 6 M.LA..348, 
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on this-question. Sir Williams Yardley, C.J., in his judgment 
refers to the opinion of Sir Erskine Perry in support of his 
extended interpretation of the term “British subjects”. Sir 
Charles Jackson, the other learned Judge, who places a 
Narrower meaning on the expression, finds support in the 


. Opinion of Sir Charles Grey. Indeed it would be tedious and 


would serve no useful purpose to attempt a solution. As 
writers on constitutional law point out, the Parliament 
deliberately avoided a precise definition of the term “British 


. subjects”, and the Act of 1813 (53 Geo. 3, Chap. 155) for 


the first time expressly proclaimed the sovereignty of the 
Crown over the company’s possessions, then by the Charter 
Act of 1833 (3 and 4 William IV, Chap. 85) the territorial 
possessions of the company were continued to it for twenty 


_ years “but in trust for His Majesty, his heirs and successors 


for the service of the Government of India.” (Keith’s Constitu- 
tional History of India, 1600-1935, pp. 127 and 131.) True, 
as observed by the Judicial Committee in another connection in 
In re Southern Rhodesial, if there is a conquest by the com- 
pany’s ‘arms, then by well-settled constitutional practice, that 
conquest would be on behalf of the Crown. Equally unassailable 
is the proposition, that all persons born within King’s 
dominions, by whatsoever manner acquired, are natural born 


British subjects. But this most fundamental principle of British 


nationality, the statesmen of the period shrank from asserting 
unequivocally, as they found it sometimes convenient or even 
necessary, to recognise the formal overlordship of the Moghul 
Emperor. It is not possible to define exactly at what precise 
point of time sovereignty became applicable to the various 
territories which fell under the company’s control (Mayor of 
the City of Lyons v. The Honourable The East India Co2. 
Ibert observes: 


“Notwithstanding the declaration in the preamble to the Charter Act of 
1813, there was still room for doubt whether the native inhabitants of those 
possessions were British subjects within the meaning usually attached to that 
term by Acts of Parliament and whether their status did not more nearly 
resemble that of natives of the territories in Africa which are under 
protection but have not been formally incorporated in the British Dominions.” 
(P. 411.) 

After the assumption of direct control by the Crown under 


21 and 22 Vict., Chap. 106, the doubt as to sovereignty no 





1. (1919) A:C. 211 at 221. ` . 2 (1836) 1 M.LA. 175 at 274,- 
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longer existed and the Crown became the paramount power 
both in theory and in fact. (See 10, Halsbury’s Laws of 
England, First Edition, p. 588.) 


_ But how far is this discussion germane to the point at 
issue? As I have said, I am emphatically of the opinion, and I 
wish to repeat it, that in regard to the jurisdiction over infants, 
the relevant clause in the Charter, differing in this respect 
from several other clauses, recognises no kind of limitation. 
So,-to my mind, the question as to who were British subjects, 
possesses little importance. If I am correct in this view, the 
High Court possesses undoubted jurisdiction in regard to the 
minors, though not of British birth, resident outside the limits 
of the Presidency town. But supposing that the jurisdiction 
of the Supreme Court over infants was confined to British 
subjects of British descent, what follows? The moment direct 
‘control was assumed by the Crown, every native of British 
India became ipso facto a British subject and from that time 
onwards nothing could hinder the Supreme Court from exer- 
cising jurisdiction over native Indian infants in the mofussal. 
To put it concretely in 1856 it would be (I am granting this 
for the purpose of the argument) beyond the competence of 
‘the Supreme Court to assert jurisdiction over native Indian 
minors outside the city, but in 1859 such a bar would no 
longer exist. This seems to my mind simple enough, for I 
stress once again that under cl. 32, the jurisdiction is general 
and it contains no reference to British subjects; but if never- 
theless the test of a person being a British subject is to be 
applied, the question is merely, at the material time is he a 
British subject or not? By S. 8 of the Indian High Courts Act 
the Supreme Court and the Courts of Sudder Adaulat and 
Foujdari Adaulat were abolished upon the establishment of 
the High Court and by S. 9 the jurisdiction of the abolished 
Courts became, subject to certain limitations, vested in the 
High Court. What matters, therefore, is the power possessed 
by the Supreme Court at the time of its abolition and it was 
that power that the newly established High Court was vested 
with. If, as I have shown, the Supreme Court between the 
passing of the Government of India Act, 1858 and its abolition, 
could have exercised jurisdiction over native Indian infants in 
the mofussal, the High Court inherited its power and jurisdic- 
tion. This removes. every possible doubt which, in spite of ° 
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what I have already said, might still be supposed to exist on 
the point. ` 


There is another aspect to which I may sae making it, 
however clear that it is not intended to seek any ground for 
my judgment, in the remarks to be made in this connection. 
By cl. 22 of the 1800 Charter, jurisdiction is conferred upon 
the Supreme Court over the inhabitants of Madras, irrespective 
of any question of race or birth. The petitioner, the Rajah of 
Vizianagaram, owns a valuable and spacious house at Madras, 
for which he pays the rates, keeps up an establishment there 
and resides in it during his visits to the city at frequent 
intervals. That on these facts which are not disputed, he 
would answer the description of the “inhabitant of Madras”, 
does not admit of doubt. Sir W. Page Wood, V.C., observes: 


“ Generally, if a party has two or three establishments, every one of them 
may be called his residence, and not less so because he may not go there for 
some years.. If he keeps up an establishment in it, the place is still his 
residence; and thus he may be said to have his residence in two or three 
different counties.” (Walcot v. Botfield.1) 


In Moir In re: Warner v. Moir2, the legatee was bound 


‘under the terms of a will to reside in a certain house for at least 


six months in every year. In one year he actually resided for 18 
days only and in the year following for no more than 24 days. 
The question arose whether there was such non-compliance as 
would lead to a forfeiture. Bacon, V.C., observes that it is 


necessary, in order to comply with the conditions contained in 
‘the will, that the place should be kept up and goes on to say: 


“Kept up it has been, for there is a staff of servants there, and the man’s 
horses and poultry are there. . . . The defendant has resided there; he 
did take possession; he has complied in all respects with the reasonable 
interpretation of the will, and there is no ground for saying that he has not 
done so.” (In re Moir: Warner v. Moir?.) 


These cases have been followed in India in Anilbala x v. 


-Dhirendra3, where Sir Ashutosh Mukherjee, A.C.J., points out 


that some persons have more than one residence and that in 
respect of them the word ‘reside may be used in relation to 
either their personal or legal residence (see p. 330). Ihave 


.now shown that the Rajah of Vizianagaram would answer the 


description of “the inhabitant of Madras” occurring in cl. 22 





1. (1854) Kay. 534 at 543: 69 E.R. 226 at 230. 


2. (1884) 25 Ch. D. 605 at 610. 
3 (1920) 32 C.L.J. 314, . 
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of the 1800 Charter. I have already said that at any rate 
subsequent to the Act of 1858, the Supreme Court would 
undoubtedly possess jurisdiction over the native inhabitants in 
the mofussal. But.even prior to that year, the position of the 
inhabitants of Madras in virtue of cl. 22 was different from 
that of the inhabitants of the rest of the Province; the Supreme 
Court’s jurisdiction over them did not depend upon any ques- 
tion of nationality. I conceive, therefore, that the Supreme 
Court, acting upon the English analogy would not have 
hesitated to assist a resident of Madras invoking its jurisdic- 
tion, in asserting his parental authority over his children 
resident in the mofussal. Indeed the question is not, who 
would have to move the Supreme Court? for, by whomsoever 
moved, it would have exercised jurisdiction over the infant 
children, though resident in the mofussal, of the inhabitants of 
Madras. In In re Willoughby}, the infant was born abroad 
but his paternal grandfather was a natural born British subject 
and it was held that the Court had jurisdiction to appoint a 
guardian of such infant, although resident abroad. Kay, J., 
whose decision was upheld by the Court of appeal, observes: 


“According to the principle of our law, the Sovereign as parens patriae is 
bound to look to the maintenance and education of all his subjects. First the 
question is, whether this principle applies to children born out of the allegi- 
„ance of the Crown; and I confess that I do not entertain any doubt upon the 
point, because the moment it is established by statute that the children of a 
natural-born father born out of the Queen’s allegiance are to all intents and 
‘purposes to be treated as British-born subjects, of course it is clear that one 
of the incidents of a British-born subject is, that he or she is entitled to the 
protection of the Crown as parens patriae.” (P. 328.) 


This case of course does not in terms apply; but if for 
“British subject” is substituted “inhabitant of British India”, 
:the-parallel would be complete. The Court of Chancery would 
extend its protection to the child of a British subject, though 
resident abroad; thus the residence of the infant is immaterial. 
-By analogy, in the case of an inhabitant of Madras over whom 
the Supreme Court had jurisdiction, it would extend the same 
protection to his children wherever resident. 


l For these reasons it seems to me that the contention that 
the High Court has no jurisdiction, completely fails. 





1. (1885) 30 Ch. D. 324, CA, 
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In the result, an injunction will issue restraining the Court 
of Wards from removing the minors out of the Province or 
otherwise interfering with them or exercising any sort of 
control over them, subject to the condition, that directions of 
the High Court may be applied for, by any party interested, in 
regard to their removal to any place, within the limits of 
British India. The enquiry is adjourned for the purpose of 
ascertaining, whether the petitioner has rendered himself unfit 
to continue to be the guardian of the minors in question, for 
appointing, if necessary, in his place a suitable person as their 
guardian and for passing final orders. 


Venkataramana Rao, J.—This is an application under 
cl. 17 of the Letters Patent by the Rajah of Vizianagaram in 
the matter of his four minor-children (1) for an order that he 
should have custody and control over the said’ children ‘as 
their natural guardian; (2) but if the Court deems it necessary 
for the preventing of the children from being sent to the 
British Isles, that a guardian other than the petitioner should | 
be appointed, for an order that his mother Sri Lalita Kumari 
Devi, the Dowager Rani Saheba of Vizianagaram, be appoint- 
ed as guardian; and (3) for other reliefs. The circumstances 
which have necessitated this application have been fully dealt 
with by my Lord the Chief Justice and I do not therefore pro- 
pose to recapitulate them. 


This application is strongly opposed by the Court of 
Wards. At the outset an objection has been taken to its 
maintainability. The objection is formulated thus in 
paragraph 4 of the affidavit filed by the Collector of Vizaga- 
patam on behalf of the Court of Wards: 

“ The petitioner, being a ward of the said Court of Wards, is precluded 
from instituting Court proceedings without the consent of the Court of 
Wards or without intervention of a next friend.” 

The objection is based on S. 50 of the Court of Wards 
Act which runs thus: 


“Tn all suits or proceedings in any civil or revenue Court the ward shall 


‘sue and be sued in his own name and the manager of his property appointed 


under S. 24 or, if there is no such manager, the officer competent to act as 
manager under S. 25 shall represent him, as next friend or guardian ad litem 
as the case may be.” 

In construing this provision and other provisions of the 
Court of Wards Act the scope and object of the Act has to be 
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kept in view, viz., to conserve and preserve the properties of 
proprietors disqualified within the meaning of the Act. (Vide 
the preamble to the Madras Court of Wards Regulation V of 
1804.) The Actis not intended to override private rights. 
As observed by Sulaiman, C.J.: 

“ A ward with certain disabilities isa creationof law and can have no 
existence outside the law.” (Kaulpati Kunwar v. Ram Baran Singh)!. 

If a ward is a minor or a lunatic declared by a competent 
Court, he is incapable under the general law of acting by him- 
self and has to be represented by a next friend or guardian as 
the case may be, but if he is not, his incapacity must be such 
as is imposed by the Act. In defining the extent of incapacity 
of a ward under the Oudh Land Revenue Act of 1876 the 
Privy Council in Dhanipal Das v. Maneshar Bakhsh Singh? 
make the following observation: 

“From a perusal of the group of sections above referred to, their 
Lordships are of opinion that it was not intended to interfere with the 
personal status or rights of an adult disqualified proprietor who is neither 
idiotnor lunatic, except as regards the management of his property or 
anything expressly prohibited.” 

Their Lordships refused to read into the Act a curtailment 
of the proprietor’s personal rights when they did not find it 
there. In this case the Rajah is neither a minor nor a person 
of unsound mind within the meaning of S.9 (a) or 9 (c) of 
the Act; but, in the public interest, the local Government 
appears to have declared the Rajah a disqualified proprietor 
under S.9 (d). The only disabilities therefore that are im- 
posed by the Act seem to be those enacted in S. 34 of the Act. 
Examining the extent of those disabilities, it is seen they relate 
to his property over which the superintendence of the Court 
of Wards extends, the object being that by no act of his the 
said property should be imperilled. To this extent therefore 
his incapacity is thus defined. Inother matters, it follows his 
capacity to act must remain unaffected. He can enter into 
a contract of marriage; he can adopt or make a will and the 
Court of Wards cannot withhold their consent except on 
specified grounds. He is not prevented from dealing with the 
property the superintendence of which had not been assumed 
by the Court of Wards nor from incurring any pecuniary 
liability in respect thereof. Therefore the words “in all suits 

1. (1932) LL.R. 54 All. 954 at 964 (F.B.). 
2. (1906) 16 M.L.J. 292: L.R, 33 I.A. 118: I.L.R. 28 All. 570 at 580 (P.C.). 
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or proceedings” must be construed with reference to the 
extent of disability imposed by the Act and so construed they 
must relate to the person and property of the ward. It is only 
in such cases, if at.all, an adult ward not of unsound mind 
may be said to be incompetent to ‘sue or be sued in any pro- 
ceedings without a next friend or a guardian. The application 
in this case does neither relate to the person nor to the property 
of the ward but relates to the person of a third party who 
is not a ward and is therefore not barred by S. 50 of the Act. 


An examination of some of the cases decided with refer- 
ence to analogous provisions in Acts pari materia seems to 
support this view. It has been held that in respect of property 
of a religious institution whereof a ward isa trustee, when 
there is no provision in the Court of Wards Act providing for 
management in respect of such property, a ward is competent 
to sue himself and to be sued without his being represented by 
a next friend or a guardian. In Sri Thakurji v. Hira Lal) the 
question arose with reference to the property of an idol where- 
of the ward was one of the trustees. It was contended that 
under S. 55 of the United Provinces Court of Wards Act (IV 
of 1912) the ward could not sue without a next friend. S. 55 
of the said Act is in much wider terms than S. 50, according 
to which: 

“ No ward shall sue or be sued nor shall any proceedings be taken in the 
Civil Court otherwise than by and in the name of the Collector in charge of 
his property or such other person as the Court of Wards may appoint in 
this behalf.” 

But the contention was negatived. The learned Judges. 
observed : 

“ That section has, however, no application to cases where a disqualified 
proprietor has no personal interest in the property by virtue of which a right 
to sue is claimed. His disability extends to the property he owns and not to 
that which he holds asa trustee. . . . He cannot be regarded as adis- 
qualified proprietor in regard to the property which he so holds as manager,” 

In Krishna Pershad Singh v. Gosta Behari Kundu? a 
question arose as to the representation of a minor ward in 
respect of certain property which the Court óf Wards had not 
taken charge of. It was contended relying on S. 51 of the 
Bengal Act (IX of 1879) that the only person competent to re- 
present the ward was the Court of Wards and not the mother 
who made an application to set aside a sale of the said property. 





1. (1922) LL.R. 44 All. 634. 2. (1907) 5 C.L.J. 434, 
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as his next friend. It was held by Mookerjee, J., that S. 51 
had no application to the case; and the Court of Wards was 
not entitled as a matter of right to represent the minor wards. 
This decision was confirmed by the Privy Council in Krishna 
Pershad Singh v. Moti Chand! wherein occurs the following 
observation: 

“TItis clear that the Court of Wards did notin fact take over Gadi 
Gandey at any time . . . Their Lordships are therefore of opinion that 
inasmuch as the interests of the infant with regard to this property were not 
in fact represented by the Court of Wards, it was open to the mother as 


natural guardian to appear in the name of the infant to protect this property 
from sale. . . . The proceedings taken by her were therefore in order.” 


A similar view was taken by the Patna High Court 
in Mohammed Abdus Salam v. Kamalamukhi2 wherein 
Mullick and Thornhill, JJ., observe that though S. 51 of the 
Bengal Court of Wards Act (IX of 1879) is enacted in very 
wide terms, judicial decisions have considerably restricted the 
very wide meaning sought to be attached to the section. They 
also seem to be of the opinion that in a case where the suit is in 


respect of property which is not in the actual possession of the ` 


Court of Wards, the suit may proceed against the proprietor 
alone. I may mention that under the proviso to S. 19, cl. 2 of 
the Madras Act it is in the discretion of the Court of Wards to 
assume or refrain from assuming the superintendence of any 
property which the ward may acquire otherwise than by 
inheritance. It cannot be urged that in respect of a property of 
this description which the Court of Wards has not taken charge 
of, the ward would not be competent to sue or be sued without 
his being represented by the Court of Wards. The cases relied 
on by the learned Advocate-General do not militate against this 
view. In Narindra Bahadur Singh v. OudhCommercial Banks 
and on appeal to the Privy Council in Narindra Bahadur Singh 
v. The Oudh Commercial Bank, Lid,4, the question related to the 
property of the ward vested in the Court of Wards and in regard 
thereto it may be said he was incapable of acting. As the Court 
of Wards represented him, he was held to be bound by their act. 
Further the decision also turned on the language of S. 55 of the 
United Provinces Act IV of 1912. The observations in Narindra 
Bahadur Singh v. Oudh Commercial Bank® are too wide, if it 
is meant that the moment a person is declared a ward of Court. 


ss eee 
1. (1913) 25 M.L.J. 140: L.R. 40 I.A. 140: I.L.R. 40 Cal. 635 at 649 (P. C.). ` 
2. (1918) 46 I.C. 316. 3. (1917) 46 I. C. 68. f 

4. (1921) 42 M.L.J. 58: L R. 4E1A.414:]I R. 42 Al. 478 (F.C) 
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he becomes so to speak a minor or lunatic for all purposes. 
There is nothing in Narendra Bahadur Singh v. The Oudh 
Commercial Bank, Lid.1 which supports these observations. 


It is argued that in cases where the Court of Wards takes 
superintendence of the person he must be treated as a minor 
or a lunatic. I find however nothing in the Act which 


_ stipports that contention either expressly or by necessary 


implication. The superintendence of the person is after all 
assumed only as ancillary to the main object of the Act, namely, 
the preservation of the property. 


Under the general law a person who is of sound mind and 
has attained majority may act as next friend of a minor or 
as his guardian for a suit (O. 32, r. 4, Civil Procedure Code). 
It cannot be said that an adult ward who isneither a minor nor 
a lunatic is incompetent to act under the said rule. The Rajah 
in this case would thus be competent to represent his minor 
children, and it will be idle to contend that nevertheless he in 
his turn should be represented by some one else as if he were 
a minor or a lunatic. 


Again S. 50 can obviously have no application in suits or 
proceeding to which the Court of Wards is a party. It seems 
to me impossible that in a proceeding against the Court of 
Wards the manager can represent the Rajah. The proceeding 
in this case is initiated by the Rajah against the Court of Wards 
in respect of a claim wholly dissociated from the person and 
property of the ward. Therefore also the application in its 
present form is perfectly competent. 


I am also of the opinion that the contention that this 
application is not maintainable without the manager or other 
officer representing the Rajah can be met successfully with a 
construction of S. 50 which probably least affects personal or 
private rights. The section is made of two parts. The first 
lays down that the ward shall sue and be sued in his own name. 
So far this application isin accordance with the statute. The 
second part lays down that the manager appointed under S. 24 
or the officer appointed to act as manager under S. 25 shall 
represent him as next frient or guardian ad litem as the 
case may be. Now the expressions ‘next friend’ and ‘guardian 
ad litem’ are well known to procedural law, being expressions 


i 
————— 


1. (1921) 42 M.L J. 58: L.R. 48 LA. 494: LLiR. 43 All. 478 (P; C.) 
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used in the Civil Procedure Code which was in force when the 
Court of Wards Act was passed. These expressions occur in 
O. 32 of Sch. I, Civil Procedure Code, dealing with suits by or 
against minors and personsofunsound mind. Provision therein 
is made for representation of minors and lunaticsby next friends 
when they are plaintiffs and by guardians ad litem when they 
are defendants. The Court of Wards Act contemplates minors 
and lunatics to become wards. [See S. 9 cls. (a) and (c).] 
A suit by or against such persons should conform to the provi- 
sions of the Civil Procedure Code, i.e., such persons should be 
represented by next friends or guardians ad litem. Consistent 
with the policy of the Act, what S. 50 lays down is only this, 
that if in any suit or proceeding it is necessary under the 
general law of procedure that there should be a next friend or 
guardian ad litem, then, the manager or other officer shall be such 
next friend or guardian, i.e., he will be a statutory next friend 
or guardian. In this view, several of the anomalies pointed out 
earlier will not arise and the personal rights of the ward will 
not be affected any more thanexpressly declared to be affected 
by S. 34. This application therefore by an adult person who is 
neither a minor nor a lunatic nor a person so mentally infirm 
as to be unable to conduct this case is perfectly competent under 
the general law and there is nothing in S. 50 which renders it 
incompetent. 


Even assuming the Rajah is not competent to maintain 
this application it is open to this Court to take action under 
‘cl. 17 of the Letters Patent if it is brought to the notice of the 
Court that the interests of infants required to be safeguarded. 
Apart from the Rajah, his mother, Dowager Rani has filed an 
affidavit intimating her willingness to be appointed guardian 
and further through her counsel has requested this Court to 
appoint a proper guardian as the interests of the infants are in 
real danger unless adequate protection is given by this Court. 


The next objection taken by the Court of Wards is that 
this Court has no jurisdiction “to receive and adjudicate upon 
an application relating to the guardianship of infants residing 
outside the Ordinary Original Civil Jurisdiction of this Hon’ble 
Court unless it be he is a European British subject.” The 
jurisdiction of this Court over infants is conferred by cl. 17 of 
the Letters Patent, 1865, which runs thus: 


“ And we do further ordain that the said High Court of Judicature at 
Madras shall have the like power and authority with respect to the persons 
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and estates of infants, idiots, and lunatics within the Presidency of Madras, 
as that which was vested in the said High Court immediately before the 
publication of these presents.” f 


What was thus vested in cl. 17 was what was vested under 
cl, 16 of the Letters Patent of 1862 which runs thus: 


“ And we do further ordain that the said High Court of Judicature at 
Madras shall have the like power and authority with respect to the persons 
and estates of infants, idiots, and lunatics, whether within or without the 
Presidency of Madras, as that which is now vested in the said Supreme 
Court at Madras.” 


The power that was vested in the Supreme Court in this 
behalf under cl. 32 of the Madras Charter of 1800 is to this 
effect: 


“ And we do hereby authorize the said Supreme Court of Judicature at 
Madras to appoint guardians and keepers for infants, and their estates, 
according to the order and course observed in that part of Great Britain 
called England.” 


The question is, what is the order and course observed in 
England. The jurisdiction in regard to persons and properties 
of infants is that exercised by the Chancellor in the Court of 
Chancery as a part of the general delegation of the authority 
of the Crown virtute oficii. It has therefore its foundation in 
the prerogative of the Crown flowing from its general power 
and duty as parens petriae (See Barnardo v. McHugh.) 
This power is exercised even if the infant is residing outside 
the jurisdiction of the Court of Chancery. [Vide In re 
Willoughby (an infant)2 per Cotton, L.J.) and arising out 
of the prerogative of the Crown is not subject to any terri- 
torial limitation. All that is necessary is that at the time it is 
invoked the minor must be a subject of His Majesty. It is 
the same jurisdiction which is conferred by cl. 32. As pointed 
out by White, C.J., in Annie Besant v. Narayaniahs: 

“ The language of the clause is quite general and is not qualified by any 


limitation as to persons or place such as we find in other clauses of these 
Letters Patent.” 


There is nothing to prevent the jurisdiction being exercis- 
ed over infants in the mofussil in the presidency provided they, 
fulfil the requisite laid down above. Mr. Broughton in his 
book on the Civil Procedure Code of 1859 comments on cl. 16 
of the Letters Patent of 1862 thus: 

“ The jurisdiction given by this clause seems, with the like clause of the 


-Charter of the Supreme Court, to confer power and authority in those cases 
without respect to nationality.” (1869, 3rd Edn., Appendix p. 29.) 


1. (1891) A. C. 388 at 395. 2. (1885) 30 Ch. D. 324 at 332, 
3. (1913) 25 M.L.J. 661 at 684, 685. 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 919 


It is contended that cl. 32 must be deemed to be qualified 
by the clauses which define the extent of the jurisdiction, name- 
ly, cls. 21, 22 and other clauses and that they indicate that the 
jurisdiction of the Supreme Court is confined only to the City 
of Madras and over the European British subjects in the 
mofussil. It will be seen that the charter confers various 
jurisdictions civil, criminal, ecclesiastical, admiralty, equity, 
testamentary as well as jurisdiction over infants, idiots and 
lunatics. The extent of the jurisdiction in each case will have 
to be ascertained from the language used with reference to 
each. 

In regard to the issue of certiorari to an officer in the 
mofussil, a similar contention was advanced with reference to 
cl. 8 of the Charter which like cl. 32 contains no limitation as 
to place or person. Sadasiva Aiyar, J., repelled the same and 
observed thus in In re Nataraja Aiyar?: 

“Tagree with Norman, J., that while as regards original, civil and 
criminal jurisdiction, the Letters Patent confined the jurisdiction of the 
Supreme Court to the Presidency town the powers of the Supreme Court as 
a Court of Judicature for the whole of the Presidency of Madras extend to 
the issuing of writs of habeas corpus and like prerogative writs into the 
mofussil also, provided that they are not issued so as to affect Courts. The 
fixing of the civil, criminal and other jurisdiction of the Supreme Court ‘and 
inhabitants who do not owe undivided allegiance to the British Crown by 
cls. 21, 22, 33, 34 of the Letters Patent cannot, in my opinion, limit the powers 
given by cl. 8.” ; 

This view has been followed in Venkataratnam v. Secretary 
of State for India’. (Vide the observations of Venkatasubba 
Rao, J., as he then was at p. 989.) It accords with the general 
principle to be observed in the exercise of a power arising out 
of the prerogative of the Crown conferred on a Court by 
virtue of a statute, viz., that it must have full effect unless 
there are precise words which limit or define its extent. There 
being thus no limitation of the power conferred onthe Supreme 
Court under cl. 32 this Court has jurisdiction to appoint a 
guardian for an Indian infant residing in the mofussil if a 
proper case is made out. 

. Even otherwise what is the scope and extent of the juris- 
diction conferred by the other clauses of the said Charter of 
1800. It is argued for the Court of Wards that the jurisdiction 
is only over a limited class of people, namely, all such persons 
as have been described and distinguished ‘by the appellation of 





1, (1912) 23 M.L.J. 393: I-L.R. 36 Mad. 72. 
2. (1929) 60 M:L:J. 25: LL.R. 53 Mad. 979. 
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‘British subjects’ and employees under them; and inhabitants of 
Madras, and that the natives of India as such residing in the 
mofussil, not being “British subjects’ would not come under 
any of these designated classes. 


It may be a question how far the view propounded by the 
learned Advocate-General is correct, viz., that the natives of 
India without any exception were intended to be excluded from 
the class designated as “British subjects” in some places and 
‘His Majesty’s subjects” in other places in the legislation 
relating to India before 1858. No doubt several provisions 
suggest that their application was contemplated only in respect 
to those subjects of the British Crown who were natives or 
descendants of natives of Great Britain. But it must not be 
forgotten that these statutes were passed and Charters granted 
during a period when the greatest uncertainty prevailed as to 
the exact position occupied by the native inhabitants of the 
Company’s possessions in relation to the British Crown. It 
was with great hesitation that sovereignty was even theoreti- 
cally asserted over the Company’s dominions. Till a very late 
period the fiction of the native subjection to the Moghul was 
kept up. The following passage from the Cambridge History 
of India, Vol. V, pp. 594 and 595 gives an indication of the 
uncertainty : 

“That Act (the Regulating Act) takes for granted the existence of 
British sovereignty in Calcutta and its immediate neighbourhood, but not 
apparently beyond. At best its language is hesitating and uncertain. A 
distinction appears between British subjects and the native-born inhabitants. 
The India Act of 1784 leaves the question still untouched, although it legis- 
lates for the full exercise of all sovereign powers in territory that in 1773 was 
clearly not yet a part of the dominions of the Crown. The Act of 1793 merely. 
declared that all territorial acquisitions and their revenues were to remain in. 
the possession of the East India Company for the next twenty years, thus 
leaving the question of sovereignty still open. Not until 1813 do we find the 
claim to sovereignty formally asserted. Inthe Act renewing the company’s. 
privileges in that year the territorial acquisitions were continued under its 
control ‘without prejudice to the undoubted sovereignty of the Crown of the 


United Kingdon, etc., in and over the same’. But at what moment that 
sovereignty came into being still remained a riddle ”. 


To an English jurist of the period therefore the essential 
attribute of a British subject, viz., permanent and unquestioned. 
allegiance to the Crown was not perhaps very apparent in the 
native inhabitants of the factories or territories of the 
Company. 

At the same time it is clear that divergent views were 
entertained by responsible persons. It has been held by the 
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Supreme Court of Bombay that even native inhabitants of the 
Island of Bombay would be British subjects owing allegiance 
to the Crown within the meaning of that term in the Charter of 
the Supreme Court of Bombay. A striking exposition of the 
opposing views on the subject will be found in the judgment 
of Yardley, C.J., and Jackson, J., in Ardaseer Cursetjee v. 
Perozeboyel. But Yardley, C.J.’s opinion seems to be borne 
out by the provisions of the Charter of Charles II by which 
the Island of Bombay was granted to the East India Company. 
The following clause occurs therein: 

"“ That all and every the persons being our subjects (excluding, therefore, 
mere sojourners or aliens), which do or shall inhabit within the said Port and 
Island, and every of their children and posterity which shall happen to be 
born within precincts and limits thereof, shall have and enjoy all liberties, 
franchises, immunities, capacities and abilities of free denizens and natural 


subjects within any of our dominions, to all intents and purposes as if they 
had been abiding and born within this our kingdom of England ”. 


The observation of Perry, J., thereon is instructive: 

“ This clause, it will be observed, expressly confers the rights of denizen- 
ship on all His Majesty's subjects which do or shall inhabit, and the rights of 
natural subjects on all who shall be born, within the Island of Bombay”. 
(Morley’s Digest, Vol. 2, p. 340.) 

This is the view of writers on Constitutional Law. (See 
Taring, Halsbury, Vol. 10, First Edition, page 588. Dodwell 
in the Cambridge History of India, Vol. V, p. 589.) 


But any detailed investigation into this matter is perhaps 
unnecessary for the determination of the question in issue. 
-The fundamental fact however remains that the essential 
requisite for being designated as a British subject is permanent 
allegiance to the British Crown, an attribute which was 
apparently assumed to be wanting in the natives of India 
before 1858 though there are also instances suggesting a 
contrary inference. 


After 1858 however there cannot be any doubt that the 
natives of India would be included in the category of British 
subjects. Taring says in his article on Dependencies, Colonies 
and British Possessions, Vol. 10 Hals., p. 588 (1st Edn.) 
thus: 

“ Before the Government had passed from the Company to the Crown it 
was a matter of doubt whether natives of India (except in the Island of 


Bombay which had once been a Crown possession) were ‘British subjects’ as 
that term was occasionally used in Acts of Parliament relating to India. 





1. (1856) 6 M.I.A. 348 at 353 to 374. 
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Since the Government of India Act, 1858, this doubt can no longer exist, so 
far at least natives of British India were concerned ”. 


Sadasiva Aiyar, J., in In re Nataraja Iyer1 says: 


“But when all the people became subject to the King’s Laws and the 
King’s Courts instead of the Company’s Laws and Company’s Courts, they 
must be entitled to invoke the King’s prerogative vested in the Superior 
Courts for their protection”. 


It follows therefore that when cl. 16 of the Letters Patent, 
1862 incorporates by reference the power vested in the Supreme 
Court over British subjects that term would include also the 
new species of British subjects, the native subjects of the 
British Crown. It is to.a case like this that the following canon 
of statutory construction well applies: 

“The language of a statute is generally extended to new things which 
were not known and could not have been contemplated by the Legislature 
when it was passed. This occurs when the Act deals with a genus and the 
thing which afterwards comes into existence is_a species of it”. (Maxwell, 
7th Edn. p. 69.) 

The Charter of 1800 deals with the genus ‘British subjects’. 
Even assuming that the only species then contemplated was the 
“European British subject”, when the new species of Indian 
British subject came into existence in 1858, then the Charter 
will extend in its application to the new species as well. 


I shall now advert to some of the facts and circumstances 
which support the conclusion that the statutes and Charters of 
Justice of the period prior to 1858 dealt with British subjects or 
His Majesty’s subjects as a genus with well-recognised charac- 
teristics, though as pointed out, it is doubtful if the native 
subjects of the Company’sterritories were unequivocally treated 
as an accepted species of it. The Supreme Court was first 
established in India at Fort William in or about 1772 in 
pursuance of 13 Geo. III, Ch. 63. The said Act and the Charter 
issued in pursuance thereof formed the foundation for the 
Acts and Charters by which the Supreme Courts in other pro- 
vinces were constituted with the same powers and jurisdiction. 
An English Jurist of the period must be presumed to have been 
aware of the conception of the term ‘ British subject’ as -then 
understood. Dicey states the Common Law view of English 
nationality which prevailed at least from the time of Edward 
{II thus: 





1. (1912) 23 M.L.J. 393: I.L.R. 36 Mad. 72 at 95. 
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“English lawyers at the time of Edward III based the law of what we 
should now call “British nationality” on one broad principle. . . . Any 
person, they held, who was born within the legiance of the King of Jingland 
was a natural born British subject, whilst on the other hand, no person was 
such a natural born British subject unless he was born within the legiance of 
the King. The word ‘legiance’ . . . meant the duty of the King’s subject to 
yield permanent obedience to tbe King and his claim in return for this obe- 
dience to receive the King’s protection. Birth within the legiance was held to 
mean birth in territory subject to the King ... ‘Over 500 years have elapsed, 
since the death of Edward III, yet the most fundamental rule of British 
nationality remains all but absolutely unchanged. It is still true that any 

‘person born within the king’s dominions or to use an ordinary expression the 
British dominions is a natural born British subject.” (Vide Dicey’s Conflict 
of Laws, 5th Ed., pp. 896 to 898.) 


Cl. 67 of the Charter of the Supreme Court of Madras 
and cl. 80 of that of Bombay seem to indicate that this concep- 
tion was kept in view. It was also understood at the time that 
inhabitants of territories acquired by conquest or cession would 
become subjects of the King when once received under the 
King’s protection. (Vide Campbell v. Halli.) 

Turning to 13 Geo. III Ch. 63, the persons over whom 
jurisdiction was to extend were specfied in Ss. 14 and 16. It 
will be seen that while defining the extent of the jurisdiction 
and the power of the Charter to be granted in pursuance of 
the Act it states that the same shall and may extend to all 
“British subjects’. While defining the jurisdiction of the 
Supreme Court it states that the said Court shall have full 
power and authority over all “His Majesty’s subjects” and 
persons employed under them. British subjects must have been 
used to have the same meaning as His Majesty’s subjects, i.e., 
subjects of the British Crown. His Majesty’s subjects on the 
date of the Act comprised not only natives or descendants of 
‘natives of Great Britain but also natives or descendants of 
natives of its acknowledged Colonies. 


This view derives support from some of the clauses of the 
Charter issued in pursuance of the Act. Cl. 13 of the Charter 
which gives effect to Ss. 14 and 16 of the Act describes the 
class of subjects as ‘our subjects’ meaning His Majesty’s 
= subjects. Cl. 19 of the Charter which defines criminal jurisdic- 
tion refers to them as “ any of the subjects of us.” Again in 
the conferment of the King’s prerogative rights under Ss: 4 
and 25 of the Charter, no definition of territory or person is 
mentioned but the power is stated to be that exercised by the 


a ————— ns 
1. (1774) 1 Cowp. 204 at 208: 98 E.R. 1045 at 1047. 
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Courts in England which it must be conceded extended over 
all His Majesty’s subjects in the widest sense of the term. 


One of the objects of the statute was to establish a 
Supreme Court of Judicature and the object of S. 14 is to 
define its jurisdiction: One must presume that in establishing 
a Supreme Court for a presidency the intention of the Legis- 
lature will be to confer as wide a jurisdiction as possible. It 
will be seen that in the Statute 37 Geo. III, Ch. 142, and 39 
and 40 Geo. III, Ch. 79 the Recorders and Supreme Courts 
were intended to have jurisdiction also “over the territories 
to be acquired” and on acquisition by conquest or otherwise 
natives of the said territories would become British subjects. 


The question is not whether British subjects were intended 
to include the native inhabitants of India at the time of the 
passing of the said Act or Charters but whether the term 
‘British subjects’ was used only in the sense of natives or 
descendants of natives of Great Britain. If it is not the latter, 
the natives of India would become British subjects as and when 
they fulfil the requisities which are necessary to make them so 
and once they become British subjects the Supreme Court 
would have jurisdiction over them. 


The interpretation put by the Calcutta Supreme Court even 
after 21 Geo. III, Ch. 70 seems to suggest that the test to 
determine a ‘British subject’ within the meaning of the Charter 
of the said Court was allegiance to the British Crown. In the 
matter of M. K. Cachick1, the question arose whether Arme- 
nian Christians living in Cassimbazaar were British subjects 
within the meaning of the Charter. Three learned Judges of 
the Supreme Court decided they were, the ground of the 
decision being that “they do not acknowledge any other 
sovereign than the King of Great Britain.” 


Sir Charles Grey’s opinion was whether the term “British 
subjects” comprehended natives of India or not, it would 
apply to all persons “having indefeasibly the character of the 
subjects of the British Crown.” (Vide Cowell, pp. 37 and 38.) 

At page 412 of his book ‘The Government of India Act’ 
Mr. Ilbert refers to Clarke’s note to his Edition of 9 Geo. IV, 
Ch. 33 to show the conflicting opinions held with regard to the 
meaning of the term ‘British subjects’ but from the note itself 





1. 1 Morton 139. 
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it is clear, whether it comprehended the natives of India or 
not, it included not only the natives or descendants of natives 


of Great Britain but also those of its acknowledged Colonies 
of whatever colour or race. 


In 1813 Act 55 Geo. III, Ch. 155 was passed extending the 
‘Charter granted to the East India Company for another period 
of 20 years and by S. 95 of the Act the undoubted sovereignty 
of Great Britain was for the first time asserted and declared in 
a statute. The legal effect of such a declaration would be in 
theory to make the natives of India the subjects of his 
Majesty. Mr. Ilbert, however, points out at p. 411 of his 
book: 


“ Notwithstanding the declaration in the preamble to the Charter Act of 
1813. . . . there was still room for doubt whether the native inhabitants 
of those possessions were British subjects within the meaning usually attached 
to that term by Acts of Parliament, and whether their status did not more 
nearly sesemble that of natives of the territories in Africa which are under 
British protection, but have not been formally incorporated in the British 


-dominions.” 

But from 1833 one may see clearly an indication to regard 
the natives of India as the subjects of His Majesty because of 
the increasing definiteness in the minds of the British states- 
men to exercise in fact direct sovereign control over British 
Possessions in the East. It was finally in 1858 the Crown 
asserted direct control and assumed sovereignty both “in form 
and in fact”. In unmistakeable terms was it declared by S. 1 
of Acts 21 and 22 Vic. Ch., 106, that the Government of 
territories vested in the Company in trust for His Majesty 
shall cease and shall become vested in Her Majesty and India 
shall be governed “by and in the name of Her Majesty”. The 
legal consequence of this direct assumption of sovereignty was 
that all the natives of India became British subjects or His 
Majesty’s subjects and the above statute as well as subsequent 
Statutes make this position abundantly clear. 


Thus if natives of India had become British subjects or 
His Majesty’s subjects, they were certainly amenable to the 
jurisdiction of the Supreme Courts in and from 1858 till 1862 
when those Courts were abolished. The language of cl. 16 of 
the Letters Patent of- 1862 is very significant, vis.: “Now 
vested in the Supreme Court”, i.e., in 1862. The learned 
Advocate-General combats this view by saying that to adopt it 
would be a violent construction as all natives of India would 
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be subject to the concurrent jurisdiction of both the Company’s 
Courts and Supreme Court. It is not possible to see what the 
difficulty is in subjecting them to such concurrent jurisdiction. 


It is because of the confusion that may arise by having a 
plurality of jurisdiction that the High Court Act was passed 
to systematise the judicial administration by abolishing the 
Supreme Courts and Saddar Dewani Adawlat Court and 
defining the powers of the High Court. 


The High Court has therefore under cl. 17 of the Letters 
Patent, 1865, jurisdiction to appoint a guardian of an infant 
residing in the mofussil and who is not a European British 
subject. This is the view taken by Lort Williams, J., in In re 
Tarunchandra Ghosh? and in Annie Besant v. Narayaniah2 
by White, C.J., and Oldfield, J., Considerable emphasis was. 
laid by the learned Advocate-General on the decision of the 
Privy Councilin In re The Bombay Justices’. According tohim: 
the Privy Council conclusively. laid down therein that the 
Supreme Court of Bombay had no jurisdiction over the natives. 
of India in the moffussil and the importance of the decision 
consisted in the fact that it was pronounced after the declara— 
tion of sovereignty in 55 Geo. III, Ch. 155 in consequence 
whereof every native of India would be a British subject. In 
my opinion Knapp’s case did not lay down the proposition 
contended for. The actual decision in that case so far as it 
relates to the present discussion was that the Supreme Court’ 
of Bombay had no jurisdiction to issue a writ of habeas corpus 
to one Moro Ragonath who was then residing in Poona outside 
the jurisdiction of the City of Bombay. One of the proposi- 
tions enunciated in that decision was: 

“That the Supreme Court had no power or authority to issue a writ of 
habeas corpus except when directed either to a person resident within those- 
local limits wherein such Court has a general jurisdiction, or toa person out 
of such local limits who is personally subject to the civil and criminal juris-- 
diction of the Supreme Court.” 

The question still remains whoare personally subject to the 
civil and criminal jurisdiction of the Supreme Court? The 
actual ground on which the writ was held to be bad is not 
stated in the report of the Privy Council. lt might have been 
on the ground as alleged in the petition of Moro Ragonath 





1. (1929) I.L.R. 57 Cal. 533. 2. (1931) 25 M.L.J. 661 at 666, 
3. (1829) 1 Knapp. 1 at 58: 12 E.R, 222. 
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that he was a relation of the Peishwa and at no time owed 
allegiance to the Crown and therefore not a British subject 
within the meaning of the statute. If so, the decision is not 
against the view I have indicated. It may be that according 
to the notion of sovereignty prevalent at the time with refer- 
ence to the territorial acquisitions in India, as already pointed 
out by me, the Company’s subjects were not treated as His 
Majesty’s subjects and therefore Moro Ragonath was not treat- 
ed as His Majesty’s subject. If according to that decision the 
condition for the exercise by the Supreme Court of the Crown’s 
Prerogative is personal subjection to the civil and criminal 
jurisdiction of the Supreme Court it follows the moment a 
native of India becomes personally subject to the said jurisdic- 
tion, he can seek the benefit of the said prerogative. 


An argument was based by the learned Advocate-General 
on lunacy legislation. It is this: The jurisdiction of the 
High Court under the Letters Patent and of the Supreme 
Court under Ch. 32 of the Charter of 1800 over lunatics and 
infants is the same: Act 34 of 1858 and Act 35 of 1858 and 
Ss. 37 and 62 of the Lunacy Act (IV of 1912) (an enactment 
consolidating the previous Acts) make it clear that the Supreme 
Court had not and the High Court has now no lunacy jurisdic- 
tion over Indians residing in the mofussil. Reliance is 
placed on In the matter of Phanindrachandra S etl, Anilbala v. 
Dhirendraz and In the matter of the Petition of Jaundha Kuar 
v. The Court of Wards? in support of this view. Petition of 
Jaundha Kuar v. The Court of Wards8 is based on an alleged 
practice in the Calcutta High Court. Both the decisions in 
In the matter of Phanindrachandra Seti and Anilbala v. 
Dhirendra? proceed on the assumption that cl. 14 of 13 Geo. 
ITI,,Ch. 63 has the effect of confining the jurisdiction of the 
Supreme Court beyond the limits of Calcutta to British 
subjects, the subjects of the King of British birth, an assump- 
tion which I have shown is unfounded. The Lunacy Acts do 
not in my opinion bear out the view contended for. Referring 
to the Acts of 1858 and 1912 Beachcroft, J., in Anilbala v. 
Dhirendra? observes as follows :— 


“In none of them was any definition or limitation of the jurisdiction of 
the Supreme Court attempted. This may possibly have been due to the fact 


1. (1930) I.L.R. 58 Cal. 919. 2. (1920) 32 C.L.J. 314 at 318, 320. 
2 3. (1881) LL R.« Ai. rte 
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that the extent of that jurisdiction has always been uncertain and to a reluc- 
tance on the partof the legislature to make any enactment which might 
interfere with it. . . . There is then no provision in any of the three Acts 
which indicates the extent of the jurisdiction of the Supreme Court.” 


Beachcroft, J., was only pointing out what I already indi- 
cated that the legislation regarding Courts of Justice was partly 
coloured by the prevailing notions of sovereignty in regard to 
the territorial acquisitions in India and the hesitancy and un- 
certainty which dominated the British statesmen in defining 
precisely the nature of the control of the Crown. In dealing 
with cl. 17 of the Letters Patent and S. 25 of the Charter of 
the Supreme Court of Calcutta, Beachcroft, J., again says: 

“It would be necessary to examine historically the extent to which 
sovereign powers had been acquired by 1774 so as to justify the claim to 
legislation in respect of persons other than European British subjects living 
outside the town of Calcutta.” 

Herein Beachcroft, J., clearly assumes that subjection to 
the British Crown would be the basis for determining the 
extent of jurisdiction but having done so, in my opinion, the 
mistake which he commits is that British subjects must be con- 
fined for ever to European British subjects of the King and 
S. 25 must be controlled by other clauses of the Charter, a 
view which I have already shown is not well founded. Dealing 
with Act IV of 1912 Mookerjee, J., in the same case remarks 
thus: 

“It will be observed that S. 38 does not formulate the test to be applied 
to determine whether a person is or is not subject to the jurisdiction of the 
High Court for purposes of judicial inquisition as to alleged lunacy. In this 
respect the law is left as it was under Ss. 1 and 8 of the Lunacy Act of 1858.” 

S. 38 occurs in Chapter 4 and the said chapter is mainly 
intended to deal with persons subject to the local limits of the 
jurisdiction of the High Court. This seems to be made clear 
by the fact that the High Court under S. 43 of the said Act is 
also empowered to deal with persons outside the local limits of 
the jurisdiction of the Court which will be the jurisdiction 
under cl. 17 of the Letters Patent. The heading of Chapter 4 
also furnishes the key to the interpretation of S. 38. The 
words in S. 62 “not subject to the jurisdiction of the Supreme 
Court” therefore in my opinion mean not subject to the local 
limits of the jurisdiction of the Supreme Court. A considera- 
tion of the provisions of Acts 34 and 35 of 1858 also seems to 
support this view. S. lof Act 34 of 1858 is in general terms 
as it refers to “any person subject to the jurisdiction of the 
Court” and S. 8 corresponds to S. 43 whichrefers to “a lunatic 
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beyond the local limits’. Ss. 4, 6 and & seem clearly to 


indicate that the jurisdiction can be exercised beyond the local | 


limits. The expression “not subject to the jurisdiction of the 
Supreme Court” in-Act 35 of 1858 can only be referable to the 
local limits of the jurisdiction of the Supreme Court. I am 
therefore of opinion that the jurisdiction over lunatics under 
cl. 17 of the Letters Patent was not meant to be affected by the 
said Acts. 


Again the legislation regarding the writ of habeas corpus 
was referred to as throwing light on the question under discus- 
sion. The legislation referred to is the enactment of Ss. 81 
and 82 of the Criminal Procedure Code, of 1882. S. 82 enacts: 


“ Neither the High Court nor any Judges of such High Court shall issue 
any writ of habeas corpus, mainprise, de homine replegiando nor any other 
writ of the like nature beyond the presidency towns.” 


The contention is that the enactment was necessitated in 
consequence of the decision of Norman, J., in the matter of 
In re Ameer Khan! wherein he held that the High Court has 
authority to issue a writ of habeas corpus into the mofussil. 
It is argued that this enactment is thus a legislative declaration 
of the fact that the High Court did not possess any such 
jurisdiction. Iam unable to follow this argument. All that 
the section says is that no High Court shall issue any writ as 
indicated therein. It may mean the legislature was taking 
away the power which the High Court had and but for that 
section the High Court would always have the power to do so. 
A Full Bench of the Madras High Court in In re Govindan 
Nair? has taken the view that apart from any legislation, the 
High Court has the power to issue a writ of habeas corpus to 
an Indian residing in the mofussil. It is not necessary for 
the purpose of the present case to go into the question whether 
In re Govindan Nair? was correctly decided or not. But In re 
Govindan Nair? is an authority in so’ far as it goes and it 
affirms the view taken in In re Ameer Khan! and that of 


Sadasiva Aiyar, J.,in In re Nataraja Aiyar8 a view which has” 


been consistently followed in this High Court up to now. This 
is also the view taken by the Bombay High Court in Mahomed- 








re 1. (1870) 6 Beng. L.R. 392, 
2. (1922) 43 M.L.J. 396: LL.R. 45 Mad. 922 (F.B.). 
3. (1912) 23 M.L.J, 393: LL.R. 36 Mad. 72, 
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alli Allabux v. Ismailji Abdulali! where it was held that the 
High Court was competent to issue a writ for the production 
of a person outside British India provided the Court was 
satisfied that the person was in the custody and control of the 
person within its jurisdiction. The learned Judges observe: 


“The High Court still retains such powers as were granted by the . 
Supreme Court Charter of 1823 as were not inconsistent with the Charter of 
1865 or have not been taken away by subsequent legislation.” (P. 620.) 


It is contended by Mr. K. R. Vepa who on behalf of the 
Dowager Rani presented the case of the petitioner very ably, 
that even assuming the learned Advocate-General’s argument to 
be correct in regard to the jurisdiction over persons residing 
in the mofussil, the Rajah is a resident of Madras and he can 
invoke the jurisdiction of this Court for the protection of his 
parental rights and it is immaterial where the children are 
residing so long as they are within this Presidency. It cannot 
be disputed that the Rajah isan inhabitant of Madras within 
the meaning of cl. 22 of the Charter of the Supreme Court of 
1800. He has got a permanent home “Admiralty House” 
where he resides for a not inconsiderable portion of the year. 
He has got a regular establishment in Madras and pays taxes 
as a citizen. This would have been sufficient to entitle him to 
the protection of the Supreme Court. (Vide the cases referred 
to by Mookerjee, J., in Anilbala v. Dhirendra®. The residence 
of the children is immaterial. Cl. 17 of the Letters Patent 
does not impose as a condition the residence of the infant for 
the exercise of jurisdiction thereunder. Asa father, the Rajah 
is entitled to the custody of his children and if that right is 
infringed by one who is also subject to the jurisdiction of this 
Court, I do not see why he is not entitled to get the relief he 
seeks. It cannot be denied that the Court of Wards is subject 
to the jurisdiction of this Court and would have been subject 
to the jurisdiction of the Supreme Court. Under similar 
circumstances in Hope v. Hope’, Lord, Chancellor Cranworth 
made an order in respect of an infant residing in France 
against the mother, Mrs. Hope, on the ground that she submit- 
ted herself to the jurisdiction of the Court. (See p. 542.) In 
Annie Besant v. Narayaniah4, White, C.J., observes: 


“If the domicile and residence of the father within the jurisdiction of 
the Court of Chancery in. England would have ‘been sufficient to the Court in 
England, I think the same facts mutatis mutandis would be sufficient to give 

1. (1926) LL. 5 nee Bom. 616. 2. (1920) oe C.L.J. 314 at 323. 


54) 43 E.R. 534: 4 De. GM, & 
4. (1913) 25 M.L.J. 661 at 686, 
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jurisdiction here.” : 
Again at p. 687. 


“In the present case the statutory power as regards the appointment of 
guardians for infants is given with express reference to ‘the order and 
course observed in that part of Great Britain called England.’ The test 
seems to me, would the fact that an infant was resident out of England in 
itself deprive the Courts in England of power on the application of a father 
domiciled and resident in England to appoint a guardian of the person of the 
non-resident infant? The answer is surely ‘no’.” 


I am therefore of opinion that on this ground also this 
Court has power in this case to exercise its jurisdiction under 
cl. 17 of the Letters Patent and give protection to the father 
and safeguard his parental rights. 

It is also contended on behalf of the Court of Wards that 
after the passing of the Guardian and Wards Act, the only 
power the High Court has is that conferred by the Act and 
there is no power to act independently under the Letters 
Patent and under the Guardians and Wards Act the High 
Court cannot entertain an application in respect of an infant 
resident in the mofussil. I find it difficult to follow this 
argument. Reliance is placed on the definition of ‘District 
Court’ and S. 19 of the Act. S. 4, cl. 4 defines District Court 
as follows :— , 


“District Court’ has the meaning assigned to that expression in the 
Code of Civil Procedure, and includes, a High Court in the exercise of its 
Ordinary Original Civil Jurisdiction.” 


But the jurisdiction of the High Court under cl.'17 of 
the Letters Patent is not in the exercise of its Ordinary 
Original Civil Jurisdiction and it is saved by S. 3 which says 
that: i i 

“ Nothing in the Act shall be construed to take away any power possess- 
ed by any High Court established under the Statute 24 and 25 Vic., Ch. 104.” 

I may point out that it has been consistently held by the 
High Courts of Bombay, Calcutta and Allahabad that apart 
from the Guardian and Wards Act, the High Court has 
jurisdiction to appoint a guardian for a minor. In re Jairam 
Luxmonl, In re Jagannath Ramji2, In re Manilal Hurgovans, 
Narsi Tokersey & Co. v. Sachindranath Gajanan4, In re Hari 
Narain Das (an Infant)5, In re Bijaykumar Singh Buderé and 
In the matter of Govind Prasad’. The practice in this Court, so 


far as my experience goes, has been consistent with the view 





1. (1892) LL. 16 Bom. 634. 2. (1893) I.L.R. 19 Bom. 96. 
3. (1900) LL.R. 25 Bom. 353 (F.B.). 4. (1929) I.L.R. 54 Bom. 75. 
5. (1922) LL.R. 50 Cal. 141. 31) I.L.R. 59 Cal. 570. 


3. (1931) 
7. (1928) I.L.R. 50 All, 769, 
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taken by the. other High Courts. The argument based on 
S. 19 of the Act is also absolutely untenable. S. 19 refers to 
a minor ward and not to the children of a minor ward. S. 3 
occurs in one chapter and S. 19 in another chapter and thus 
the saving clause is not affected by S. 19. 

The next argument of the learned Advocate-General is 
that S. 23 of the Court of Wards Act makes the Court 
of Wards in effect the guardian of the children of the 
ward, that by S, 3 of the Guardians and Wards Act the 
power and authority conferred by S. 23 is saved and the High 
Court’s jurisdiction to this extent must be deemed to have 
been taken away and ifit has got any power it can only 
appoint a guardian in respect of matters not covered by S. 23 
of the Act: This contention is also equally unsustainable. S. 4 
of the Court of Wards Act defines a ward as being a person 
who has been made a ward of the Court under S. 19. Therefore 
the minor children are not wards within the meaning of the 
Act. It is only in respect of a ward the Court of Wards under 
S. 24 can appoint a guardian of his person and a manager in 
respect of his property. So it has no power to appoint a 
guardian for the person of his minor children. The Collector’s 
power under the Act under S. 25 is only to do anything that 
might be done -by a guardian. The powers of a guardian are 
only in respect of the ward and not in respect of his minor 
children. Thus there is nothing expressly provided in the Act 
which prohibits a Court appointing a guardian for the minor 
children of the ward. Has. the power of a father as the natural 
guardian been taken away by the Act, and if so, to what 
extent? The father is a guardian by nature and nurture. His 
right to the custody and control of his children is absolute. 
His powers unless taken away expressly or by necessary 
implication by statute or deprived by the Court remain un- 
affected. So far as the Act goes there is no express taking 
away of his right. Has there been such by plain intendment 


or necessary implication? It is contended that by S. 23 it must 


have been necessarily intended to take away his rights in 
respect of the matters mentioned therein by virtue of the fact 
that the superintendence of his person has been assumed. The 
question therefore is, what is the scope of S. 23? The section 
is enacted. to enable the Court of Wards to make the necessary 
orders and arrangements in regard io the matters mentioned 
therein ‘as incidental to and arising out of the management of | 


LXXI] THE MADRAS LAW JOURNAL REPORTS. 933 


the property vested in them. It does not clothe them with any 
power as is contended for in the sense that by the exercise of it 
they can interfere with the rights of others. It affords a 
statutory protection for certain orders and arrangements which 
they will be obliged to make when required to do so during the 
course of their management. The section says ‘may’. Itis 
prima facie enabling and permissive. Generally when coupled 
with a duty it is construed as obligatory. In Julius v. Lord 
Bishop of Oxford? both in the Court of Appeal, The Queen v. 
Bishop of Oxford! and in the House of Lords in appeal 
therefrom; Julius v. Lord Bishop of Oxford? there is a clear 
enunciation of the principles as to how words like ‘it shall be 
lawful’ or ‘may’ which are prima facie discretionary should 
be construed. In Julius v. Lord Bishop of Oxfordi, Earl 
Cairns, L. C., says: 

“They are words merely making that legal and possible which there 
would otherwise be no right or authority todo. They confer a faculty or 
power, and they do not of themselves do more than confer a faculty or 
power”. 

Lord Selborne in the same case observed thus at page 235: 

“The meaning of such words is the same, whether there is or is nota 
duty or obligation to use the power which they confer. They are potential, 
and never (in themselves) significant of any obligation. The question 
whether a Judge or a public officer, to whom a power is given by such words, 
is bound to use it upon any particular occasion, or in any particular manner, 
must be solved dhunde, and, in general, it isto be solved from the context, 


from the particular provisions, or from the general scope and objects, of the 
enactment conferring the power”. 


In The Queen v. Bishop of Oxford? (the same case in the 
Court of Appeal) Baggallay, L. J., observed thus: 

“Such words may have different meanings in different sections of the 
same statute, or even in different portions of the same section; and, whether, 
in any particular section or portion of a section, they are to be regarded as 
compulsory or as importing a discretion, must depend, not only upon the 
immediate context, but also upon the object and general scope of the 
enactment”. 

Having regard to these principles let me proceed to exa- 
mine S. 23. It contains three clauses: (a) deals with the ward, 
(b) deals with the minor relations of the ward, (c) the legal 
heirs of the ward. The section provides for orders or arrange- 
ments being made in regard to four things, custody, residence, 
education and marriage. In so far as the ward is concerned 
superintendence of whose person the Court of Wards assumes, 
he may be a minor or a lunatic or an adult who is neither but 


a ee a Cay 
1, (1879) 4 Q.B.D. 525 at 558. - ‘2. (1880) 5 A.C, 214 at 222. 
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over whom for purposes of high policy to use the language of 
the learned Advocate-General they choose to assume superinten- 
dence under S. 15 of the Act. It will be seen that under S. 27 
the statute makes it imperative on them to provide in respect 
of the ward for all the above matters in virtue of their having 
taken the property of the ward. One may therefore say that 
in so far as the ward is concerned, it is a compellable duty 
under the statute and ‘may’ should be construed as obligatory. 
But can it be similarly said of the persons mentioned in (b) 
and (c)? In my opinion, it cannot be. Prima facie clause (b) 
suggests that the Court of Wards are not bound to provide for 
all the minor’s relations of the category mentioned in that 
section but only for such persons who in the opinion of the 
Court of Wards are entitled to maintenance. It is only with 
reference to stich persons they can pass the orders or make 
arrangements. Thus the basis of the power or authority 
conferred is the obligation to provide for maintenance at the 
charge of the ward’s estate, that is to say, in cases where the 
estate in the. hands of the ward would have been liable if the 
Court of Wards had not assumed superintendence of the 
estate. But for the power conferred by S. 23, the Court of 
Wards would have no right to do any of the things mentioned 
in S. 23 with reference to them. In the exercise of their 
discretion the Court of Wards when called upon to do so may 
provide for a residence or suggest a particular marriage or a 
course of education and provide funds therefor or direct that 
a particular relation should be in charge of somebody and 
provide funds for its maintenance and keeping. This they will 
do having regard to the resources of the estate. It may be 
their orders cannot be questioned in the sense they cannot be 
rendered liable therefor or be compelled to vary or alter them. 
But it does not follow that the Court of Wards can impose 
their will on the natural guardian who may be in charge of 
such minors or prevent the Civil Court from disregarding stich 
orders and arrangements made by the Court of Wards as are 
not to the benefit of the minors. To so construe would be to 
infringe the private rights of the natural guardian of such . 
relatives or encroach on the powers of the Court to do what is 
best for the minors. One of the principles of statutory 
construction to be kept in view in this connection is thus stated 
by Lord Watson in Metropolitan Asylum District v. Hill: 


1. (1881) 6 A.C. 193 at 213, 
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“Where the terms of the statute are not imperative, but permissive, 
when it is left to the discretion of the persons empowerd to determine 
whether the general powers committed to them shall be put into execution or 
not, I think the fair inference is that the Legislature intended that discretion 
to be exercised in conformity with private rights.” 

Even viewed as a compellable duty, it is intended to be 
exercised for the benefit of the several persons mentioned 
therein and in fulfilment of the liability cast on the estate which 
they have taken charge of and when called upon to do so. 
Cockburn, C.J., in the same case The Queen v. Bishop of 
Oxford1, refers to an American decision which correctly 
enunciates the principle to be applied even construing ‘may’ to 
have been used in an imperative sense: 


“ The conclusion to be deduced from the authorities is that where power 
is given to public officers, in the language of the Act before us, or in equi- 
valent language—whenever the public interest ‘or individual rights call for its 
exercise—the language used, though permissive in form, is, in fact, pe- 
remptory. What they are empowered to do fora third person the law requires 
shall be done. The power is given, not for their benefit, but for his. It is 
placed with the depository to meet the demands of right, and to prevent a 


failure of justice. It is givenas a remedy to those entitled to invoke its aid, 
and who would otherwise be remediless.” 


Where power is given by the word ‘may’, Lord Blackburn 
explains: 


“It is merely enabling the donee to act and so may not inaccurately be 
said to be equivalent to saying he may act; yet if the object of giving the 
power is to enable the donee to effectuate a right, then it is the duty of the 


donee of the powers to exercise the power when those who have the right to 
call upon him so to do.” 


When the power is exercised and the order or arrange- 
ment made in pursuance thereof, it is open to those who have 
invoked the power to take the benefit of the order or arrange- 
ment. The use of the word ‘order’ therefore in S. 23 does not 
indicate that: it has any obligatory force on the person for 
whose benefit it was made. And the Court of Wards is not 
clothed with any right or power over the persons mentioned 
therein. S. 23 therefore in my opinion does not take away, 
the powers of the natural guardians of the minors mentioned 
in (b) or (c). In the exercise of their powers, the Court of 
Wards is bound to conform to their wishes. If they choose to 
do anything in violation of their rights it will be illegal and 
the natural guardians are entitled to seek the aid of the Court 
for the protection of their rights. 

1. (1879) 4 Q.B.D, 245 at. 260, 
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It has been repeatedly and persistently pressed upon us 
that dictated by a high policy S. 23 clothes the Court of Wards 
with plenary powers and any order or arrangement made by 
them in the exercise of such a power should not be interfered 
with unless exercised maliciously, fraudulently or corruptly. 
The learned Advocate-General relied on-a number of cases in 
which Courts have refused to interfere with the discretion of 
Corporations empowered by statute in the execution of works 
intended for public benefit’ In my opinion these cases are 
irrelevant and have no bearing on the facts of this case. As 
pointed out already there is no right or power conferred on 
the Court of Wards in the sense of an authority to interfere 
with the rights of others and no question of corruption or 
malice can arise in the alleged exercise of it. 

The next question is whether the action of the Court of 
Wards in the purported exercise of their alleged powers is 
beneficial or detrimental to the interests of minors so as to 
warrant this Court’s interference. 

In dealing with the nature of the jurisdiction over infants 
and to what extent the Court can control even the right of the 
father to the person of his child or education which he intends 
to impart to them, Lord Esher, M.R., in The Queen v. Gyngallt 
after discussing the scope of common law jurisdiction regard- 
ing infants proceeded to observe thus at p. 239: 


“But there was another and an absolutely different and distinguishable 
jurisdiction, which has been exercised by the Court of Chancery from time 
immemorial.’ That was not a jurisdiction to determine right as between a 
parent and a stranger, or as between a parent and achild. It was a paternal 
jurisdiction, a judicially administrative jurisdiction, in virtue of which the 
Chancery Court was put to act on behalf of the Crown, as being the guardian 
of all infants, in the place of a parent, and as if it were the parent of the 
child, thus superseding the natural guardianship of the parent.” 


The Lord Chancellor (Eldon) in De Manneville v. De 


Manneville®, says: 


“The Court represents the King as parens petriae...... But Lord Thur- 
ow’s opinion went upon this; that the law imposed a duty upon parents; and 
in general gives them a credit for ability and inclination to execute it. But 
that presumption, like all others would fail in particular instances; and if an 
instance occurred, in which the father was unable or unwilling to execute that 
duty, and, farther, was actively proceeding against it, of necessity the State 
must place somewhere a superintending power over those, who cannot take 
care of themselves; and have not the benefit of that care, which is presumed 


st SST ee 


1. (1893) 2 Q.B. 232. 
2, (1804) 10 Ves, Jun. 52 at 63, 64: 32 E.R, 762 at 767. 
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to be generally effectual.” ..... “Then, if there is a jurisdiction, under what 
circumstances is it to be exercised? . . . Looking at the father’s situation, 
and taking his own representation as to-his inclination with regard to this 
child, upon the affidavits there is a fair suspicion of real danger, that the 
child may be removed out of this country. . . . Some method must be 
taken to secure to the Court, that the person of the child shall remain in this 
country.” 


The Rajah says the Court of Wards is proposing to send 
his infant children, two boys of the ages of 12 and 9 and two 
girls of the ages of 14 and 10 out of the jurisdiction of this 
Court with the avowed object of giving them the benefit of 
public school education in Great Britain, but their object is to 
completely cut away all his relations with them. He submits 
that the course the Court of Wards intends to follow is not 
also beneficial in the interests of his infant children having 
regard to their situation in life and to their health, that 
education and residence in England are ill-suited to them and 
his wishes in respect thereof have been completely disregarded 
and there are ample facilities in this country, where education 
can be imparted to them suited to their condition in life. 


It is recognised principle of English Courts that an infant 
should not be sent out of their jurisdiction. Of course it is not 
an inflexible rule and there are exceptions to it. But it is an 
invariable rule. (Vide Mountstuart v. M ountstuari?.) In 
Campbell v. Mackay, the Lord Chancellor (Cottenham) 
delivered himself to the same effect at p. 553 (40. E.R, )? 

“In the case of Mountstuart v. Mountstuart4, Lord Elden appears to 
have said that the Court never makes an order for taking the infant out of 
the jurisdiction. Subsequent decisions show that exceptions are sometimes 
made to the rule, but such exceptions are and ought to be very rare. Since I 
have held the Great Seal I have had reason to lament that the rule has not 
been more strictly adhered to.” 

Then he proceeds to make certain observations as to why 
an English infant should not be sent out of England for a 
permanent residence abroad which in my opinion would apply 
to the children of the Rajah in the present case and completely 
bear out what the Rajah and the Dowager Rani: sought to 
impress upon us. They are to this effect: 

“Independently of this well-established rule of the Court, and the 
principle upon which it proceeds, I am convinced that scarcel y anything can 
be more injurious to the future prospects of English children, and Particularly 


of English boys, than a permanent residence abroad. Without the proper 
opportunities of attending the religious service of the church to which they 
a a a a a 
1. (1837) 6 Vesey 363: 31 E. R. 1095. 
2. (1837) 2 My. & Cr. 31: 40 E.R. 552, 
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‘belong, separated’ from’ their natural connections, estranged from the mem- 
bers of their own families, withdrawn from their courses of education which 
their contemporaries are pursuing, and accustomed to habits and manners 
which are not those of their own country, they must be-becoming, from day 
to day; less and less adapted to the position which, it is to be wished, they 
‘should hereafter occupy in their native land.” (40 E.R. 553.) 

“In addition to all these considerations I find, in the present case, the 
most anxious wishes expressed by the father of these children that they 
should be settled i in this country and receive a purely English education . 

It is needless to,observe that the law, which permits the father to appoint 
‘the guardians of his children, will pay the highest respect to the expression 
of his wishes as to the mode of their education.” (40 E.R. 553.) 


The eldest boy is the legal heir to an impartible estate 
which is the biggest in this presidency and situated as these 
boys and girls are, Lord Cottenham’s observations would 
exactly fit in, if I were to substitute for English boys and 
children Indian boys and children of a person of the position 
in life of the Rajah of Vizianagaram. No such ‘irresistible 
necessity’. as would entitle a Court to disregard these considera- 
‘tions has been made out by the Court of Wards.. It is not 
pretended that the children cannot get the necessary training 
and education suitable to their position in life in this presidency, 
or in India. Iam therefore clearly of opinion that it is not 
in the interests of these minor children that they should be sent 
to England for the purposes of their education. 


It will also be seen from the observations of Lord Cotten- 
ham that the wishes of the father are a paramount consideration 
which ought not to be slighted. (Vide also the observations 
‘of Brett, M.R., in In re -Agar-Ellis Agar-Ellis v. Lascelles} 
and also Bowen, L.J., at pp. 337 to 339). The Court of Wards 
‘state they had to ignore the wishes of the father on account of 
his being their ward. They treat him practically as civilly 

-dead.' They say they consulted the relations and decided on 
the course they have taken in the interests of the children. It 
transpired however that except the mother, other relations 
like'the Dowager Rani, i.e., the mother of the Rajah and the 
grandmother of the children, the sister of the Rajah and the 
brother of the ‘Rajah the Raj Kumar of Vizianagaram are 
against’ sending the children to England. What the Court of 
Wards say is some of them have changed their minds now but 
so far as they are concerned they have arrived at the decision 
and so long as they have acted under the provisions of the 
Court of Wards Act none can question their right to do so and 





1. (1883) 24 Ch. D. 317 at 329. 
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what they have laid down must be carried out. But we 
cannot take the same view as the Court of Wards. On-account 
of high policy the Court of Wards might have thought it 
expedient to assume the superintendence of the person of the 
Rajah, The Rajah is questioning the declaration made under 
the Act in a suit in Vizagapatam. It is unnecessary for us to 
express our view on the propriety of the action of the Local 
Government in making the declaration and whether the declara- 
tion can be questioned in view of S. 48. For the purpose of 
the Court of Wards Act it may be open to the Court of Wards 
to treat the Rajah as non-existent. But we cannot shut our 
eyes to what has been going on in Court. The Rajah has con- 
ducted his case in person. He has done it with considerable 
sobriety and moderation and we have watched him carefully. 
It is difficult for any Court to treat him as a person of unsound 
mind. No Court of Law would be justified in ignoring 
the wishes of the Rajah as father, and not giving due weight 
to them. From what has transpired and the attitude of the 
Court of Wards the Rajah’s apprehension cannot be said to be 
unfounded, namely, that the minors are being sent away so that 
his relations with them would be permanently cut off and he 
be prevented from having any access to them for a considera- 
ble time tocome. No Court of Law could tolerate sucha 
conduct. Therefore when the rights of the natural guardian 
‘are disputed on the ground that he cannot act, when there is 
no other legally constituted guardian, when there is danger of 
the minors being removed out of the jurisdiction of this Court 
and when such a course is not beneficial to the minors, it is 
absolutely necessary for us to interfere. I therefore agree in 
‘the order proposed by my Lord the Chief Justice. 

Injunction issued. 





This Petition coming on for further Orders this day the 
Court delivered the following. 

Jupement:—We decided by the judgment delivered the 
other day that the Rajah has not by any provision of law been 
deprived of his right of guardianship and that his legal rights 
over his children remain unaffected. No enquiry as regards 
his competency to continue as such guardian has become 


necessary, ashe is, in deference to his wife’s wishes, willing ` 


that she should be appointed guardian, subject to certain condi- 
tions to be imposed with a view to safeguard the minors’ well- 
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being and his own interests. On the question as to what the 
conditions ought to be, we have heard both the Rajah and 
Mr. Venkatarama Sastri on behalf of the Ranee. After care- 
ful consideration we have decided that they should be 

(1) that the minors should not be removed out of 
British India, 

(2) that the boys should for the purpose of education 
be sent to the School at Vizagapatam or, if the Ranee so 
desires, to the Mayo College at Ajmer or the Public School at 
Dehra Dun or some school in the City of Madras, subject to 
the condition that they should be taught Telugu at the College 
or School. They should spend their long vacation within the 
Presidency. The children shall not otherwise be removed 
beyond the Presidency except with the consent of the Rajah 
or with the previous authorisation of the High Court, 

(3) that the minors shall not be married without the 
previous consent of the High Court obtained upon application 
made after notice to the Rajah, to whose wishes the Court will 
pay special regard, 

(4) that the Rajah will be allowed to visit his children 
once in a week in the presence of any of the Nuns (engaged 
for the time being as the girls’ teachers) or any other person 
deputed by the Ranee for this purpose. Intimation of the 
proposed visit shall be given the previous day. This will not 
preclude the Rajah from paying more frequent visits with the 
consent of the Ranee, 

(5) that this order will cease to have effect and the 
petitioner’s right of guardianship will revive, 

(a) if in the suit now pending in the Vizagapatam 
Court or asa result of any other legal proceeding, the Rajah 
obtains a decree setting aside the declaration which purports to 
have been made under the Court of Wards Act or the order 
alleged by the Rajah to be invalid empowering the Court of 
Wards to assume the superintendence of his person, or 

(b) if under S. 54 of that Act the Court of Wards 
releases from its superintendence either the person or the 
property of the Rajah or both, 

(6) that on any of the events mentioned in the previous 
paragraph happening, it will be open to the parties, if so advis- 
ed, to make an independent application in the matter of the 
guardianship of the infants and 
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(7) that not only the Ranee but the Rajah also will 


have liberty to apply to the High Court for directions in the 
interests of the minor children. 


Subject to these conditions, the Ranee is appointed 
guardian of the infant children. 


K. C. Injunction made absolute . 


(End or Votume LXXI.) 
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holder—Application to other Court 
by rival decree-holder to call in sale 
‘proceeds —Maintainability —Right 
to rateable distribution—Remedy of 
purchaser in prior execution pre- 
ceeding .. 328 

S. 73—Creditor of father ob- 
taining decree and attaching entire fa- 
mily property belonging to father and 
sons—Later adjudication of father 
as insolvent—Another creditor filing. ` 
suit against father and sons with . 
leave of Court and attaching sons’ - 
interest only in property—lExecu- 
tion and sale of properties by him 
—Claim by the previous creditor 
for rateable distribution—Whether 
proper—Whether decrees against — 
the same judgment-debtor .. 541 


S. 92—Scheme decree—Diree- 
tory clauses—Whether executable— 
Provisions in a scheme decree direct- 
ing trustee to carry out certain 
functions—Non-compliance by him— 
Appointment of Receiver on applica- 
tion by Court—Whether proper 
without a suit . 87 


———S. 110—Decree against 4, B, 
C and D—Deeree affirming the lower 
Court’s deeree with regard to 4,B 
and C but varying with regard to D— 
Single decree drawn up—If plaintiff 
ean appeal to Privy Council against 
Cc. .. 580 
————-S. 110 (1) and (3)—Construc- 
tiom —‘Subject-matter’ —‘Decree or 
final order’ .. 580 
————-8. 115—Applicability to pro- ` 
ceedings under the Madras Estates 
Land Act (I of 1908) .. 607 
————S.. 144—Claim to restitutio 
under —Uncertified adjustment, of— 
If cannot be recognised by Court: 
ordering restitution .. ve 844 
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Civil Procedure Code, S. 144—Resti- 

' tution proceedings—Niature of—New 
decree on the setting aside of ex parte 
decree—Restitution—Applicability of 
S. 144 

————S. 145 and O. 32, rT. 6—Minor 
plaintiff suing for recovery of money 
—Sum paid into Court—Hypotheca- 
- tion of immoveable property as secu- 


795 


rity for the amount furnished by 


surety for the guardian of the minor 
—Suit against the person executing 
bond maintainable—Bond assigned 
to plaintiff. by the District Munsif— 
Assignment within the competence 
of the District Munsif 
S. 151 and Sch. II, para, s 
Order of reference to arbitration of 
a case—Provision in anticipation 
. that if award was not submitted in 
time, trial should proceed—Wrong 





. 675 


order—Application to Court ought | 


to have been made invoking its inher- 
ent right to set aside errors 
———_S. 151—Restitution—Es parte 
' decree set aside —Retrial —New 
decree passed—Order directing plain- 
tiff to restore the excess 
O. 1, r. 10—Suit by plaintiffs 
as entitled to redeem—Others enti- 
tled to redeem--Added as defendants 
as they refuse to join as plaintiffs 
—Court finding plaintiff is not en- 


titled to redeem—If a decree in 
favour of the defendants can be 
asked for k 
————0. 2, r. 2—Omits to sue’ 


meaning of—Omission of a claim of 
~which the plaintiff was not aware 
of but of which he could have become 
aware of by  enquiry—If bars 
subsequent suit for omitted claim. 
0. 3, R. 2—Applicability to 
proceedings under the Madras Es- 
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- 607 


- tates Land Act (I of 1908) 

- ——O. 3, R. 2—Construction— 
‘Recognised agent’—‘Carrying on 
business? . 





O. 3, R. 4—Pleader not ap- 


pointed as required by—Execution 
application presented by such a 
pleader—Effect 


—-——0. 6, R. 17—Plaint—Suit on 
‘promissory note barred—Original 
debt subsisting—Plea of discharge 
negatived—No prejudice to defend- 
ants by an amendment of the plaint 
—Prayer of claim on original debt— 
Whether plaint could be amended 

- i (F.B.) 
O. 6, R. 17—Suit on promis- 
sory. note—Plea of non-execution— 

Falling back on original cause of 

action—Suit--note alleged to be last 


- 607 


- 604 
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of several similar promissory notes— 
Intermediate promissory notes execut- 


ed for time-barred debt—Amendment . 


so.as to base suit on note acknow- 
ledging barred debt—Whether canbe 
granted 


. 166 


Civil Procedure Code, O. 9, R. 13> 


Order of adjudication passed ea 
parte in appeal—Application to set 
aside—If a proceeding under O. 9, 
r. 18—Alienee from debtor—Party 
respondent—If can apply to set aside 
the order 
O. 21, R. 2—Claim to restitu- 
tion under S. 144 —Uneertified 
adjustment of—If cannot be recog- 
nised by Court ordering restitution. 
—————O, 21, R. 16—Form of assign- 
ment—Court ordering a decree, one 
of the assets, to be sold in a partner- 
ship suit—Orders confirming sale— 
No formal document of assignment 
to purchaser—Execution application 
by purchaser—Whether valid in the 
absence of assignment in writing in 
favour of purchaser 
-—_——_0. 21, R. 19—Deecree directing 
deposit of amount by plaintiff and 
execution of document of conveyance 
by defendant—Also costs by way of 
restitution allowed to plaintifi— 
Deposit by plaintiff of amount minus 
costs by way of restitution and 
interest on them—Whether alow- 
able under the Code—Equitable 
right of  set-off—Petition whether 
would lie under Code 





———-0, 21, R. 32—Applicability to 


mandatory injunction 


` ——— 0O, 21, R. 32—Suit for injune- 


tion—Decree passed in the presence 
of- defendants—Application by de- 
evee-holder under O. 21, r. 32, to 
execute — Allegations necessary 
wanting—When an order or notice 
would issue under the provisions of 
the Code 


————0. 21, R: 46 (3)—Decree- -hold- 


er in Small Cause- suit appointed 
Receiver to collect his decree amount 
from rents of land attached—Mort- 
gage suit regarding the same proper- 
ty---Application for appointment of 
Receiver in the mortgage suit— 
Order of Court to deposit amount in 
Court—Tenant of land depositing 
money—Decree-holder in 
Cause suit trying to recover his 
decree amount from the deposit— 
Whether permissible . 

O. 21, R. 92 (3)—Bar of suit. 
‘See Civil Procedure Code, S. 47 
and O. 21, R. 92 (3) 





“execution proceedings 
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Civil Procedure Code, O. 22, R. 10 (1) 
—Applieation for leave to be 
brought on record as party plain- 
tiff by a transferee of rights— 
Delay and laches unexplained — 
Discretion of Court to refuse ap- 
plication in such cireumstances .. 

—————0. 23, R. 3—Parties endorsing 
on plaint to abide by the result of 
a procedure suggested by them— 
Whether it amounts to otat 
— Quaere 

————0. 30, R. 10—Applicability— 
Four minors carrying on business 
under an assumed or trading name 
‘Any person carrying on business’ 
—Minor trading through guardian— 
If included aes 

————-0. 32, R. 6 See Civil pro- 
cedure Code, S. 145 and O. 32,R.6. 

O. 32, Rr. 6 & 7—Order record- 
ing satisfaction of decree—One of 
the plaintiffs a minor—Leave of 
Court x 

-————0. 33, R. 9 (c)—Scope—Dis- 
paupering plaintiff—Grounds—Mort- 
gage of suit properties—Execution 
by pauper plaintiff pending suit 

34, R. 15—Charge under 

S. 55 (4) (b) of Transfer of Pro- 

perty Act—Enforceability (P.C.). 

O. 40, R. 1—Interim Receiver 

—Suit for removal of karnavan of a 

Malabar family—Receiver interim 

can be appointed provided the peti- 

tioner makes out a case—Opportu- 
nity should be given to petitioner to 

adduce evidence H 

—O. 40, R. 1—Receiver—Ap- 

pointment of under the guise of 

execution to carry out the duties of 

a recalcitrant trustee 

O. 44, R. 1—Application to 
appeal in forma pauperis—Notice 
ordered without considering merits 
of appeal—Respondent contending 
that there were no merits—Judge res- 
einding prior order—If justifiable— 
Respondent, if can be heard 7 

————Sch. I, Para. 8. See Civil 
Troeen Code, S. 151 and Sch. D, 

. 8 


—_—0. 














Sch. II, Paras. 10, 20 and 21— 


Arbitration—Reference without in- 
tervention of Court—Oral award 
made unanimously—Award subse- 


quently reduced to writing—One ar- 
bitrator refusing to sign award— 
Court whether can give effect to oral 
award 
Company—Legal conception—Not en- 
tirely separate and distinct from the 
corporators 
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Conflict of Laws—Lex EER 
tation of contract 


Gontempt of Court—Court of record in 
colonies—Public criticism of ad- 
ministration of  justice—Limits— 
“Human element’ pointed out with 
reference to unequal sentences pass- 
ed—Whether constitutes contempt of 
Court (P.C.) 

Centract—Breach of—Dogs delivered 
to a company who entrusted the 
animals to a steamship company for 
being taken to India—One of tho 
degs missing—No breach of contract 
on the part of the company who 
took delivery—No negligence of its 
servants—Freightage paid in advan- 
ee by the company liable to be 
recovered—Relationship of. carrier 
whether existing 


253—Power of partner, See Partner- 
ship i 
Contribution—Right 
contribution amoynt ; 
Suit by Hindu revensioner to 
avoid alienations by widow—Alie- 
nees joined in single suit for purposes 
of convenience—Joint decree passed 
for possession, mesne profits and costs 
Appeal preferred by defendants— 
Prayer to have joint decree split up 
—Dismissal of appeal—Recovery of 
entire mesne profits and costs from 
ons defendant—Suit against other 
defendants for contribution —Main- 
tainability—Principles of equity and 
implied contract 


Co-operative Societies Act (1912) — 
Award wunder—Statutory Rules, r. 14 
(5) (b)—Application under, to Civil 
Court to enforce award—Time-limit 


Coorg Code, S. 16 

Co-owners—Mahomedan family—Parti- 
tion—Claim by a tenant in common 
of exclusive title in him by adverse 
possession against co-tenants—Find- 
ing against title by adverso posses- 
sion—Equitable ‘relief whether per- 
missible in the  circumstances— 
Incidents of co-ownership defined 

Costs. See Contribution 


Co-tenants—Authority by one to the 
others to sell lands—Sale of entire 
interest of the other if possible— 
Sale of land intended for one pur- 
pose and actual sale for other pur- 
pose—Whether sale. vitiated— 
Election to abide by the sale by ons 
of two tenants-in-common —Advan- 
tage derived—No 


to interest on 


repudiation far- 
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five years—Whether he can after- 
wards repudiate .. 223 

Court-fee—Stamps of the denomina- 
tion required for a plaint on a 
promissory note not awailable— 
—Lesser stamp affixed and plaint 
presented—District Court rejecting 


it—No time granted by District 
Judge for supplying sufficient stamps 
—Order illegal—Notification 76 of 
Court-Fees Rules of 1883 as amended 
by Notification of 1924 proyuang 
for such a contingency 
Court-Fees Act (VI of 1870) (aa 
amended in Madras), Ss, 5 and 11— 
Suit for possession and mesne profits 
—Claim regarding mesne profits sub- 
sequent to suit—Refusal by trial 
Court—Appeal preferred by defend- 
ant against decree for possession— 
Plaintiff preferring memorandum of 
cross-objections as regards claim for 
future mesne profits—Direction for 
payment of ad valorem fees by Tax- 
ing Officer of High Court—Propriety 
—Application for refund of Court- 
fee paid 
S. 7 (iv-A) and Sch. II, Art. 
17-A — Applicability — Prior razi- 
nama decree—Minors not properly re- 
presented by guardian —Subsequent 
suit by minors to declare decree to 
be nullity—Court-fee payable 
S. 7 (xi) (ec)—Suit by land- 
lord against tenant for possession— 
Tenant holding over—dAvssignee of 
Jandlord’s interest—Suit for reco- 
very of possession—Value for pur- 
poses of Court-fee and jurisdiction— 


Rules governing determination of 
Court-fee . 
————Ss. 25 to 27—Stamps of the 


denomination required for a plaint 
not available—Lesser stamp affixed 
—Rejection of plaint—No time 
granted for supplying sufficient Court- 
fee—Order illegal 


———Sch. IT, Art. 17-A. See Court- 
Fees Act, S. 7 (iv-A) and Sch. II, 
Art. 17-A 


————Sch. II, Arts. 17-A and 1B 
Applicability——Claim to collect rents 
in estate—Application to Revenue 
Divisional Officer and Collector for 
recognition—Rejection of claim— 
Suit for declaration that the plain- 
tiff should be recognised as a land- 
holder and that he is entitled to 
collect rent under S. 3 (5), Madras 
Estates Land Act, 1908—Prayer for 
declaration as substantial relief— 
Court-fee payable . 


. 804 
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Criminal Law Amendment Act (XXII 
of 1932), S. 16. See Press (Emergen- 
ey Powers) Act (XXIII of 1931), 
Ss. 2 (1) and (6), 4 and 18 x 

Criminal Procedure Code (V of 1898), 
S. 4 er a 
British subject? 3 
-——S. 144—Application under s. 
144 (4)—Application first made to 
Sub-Divisional Magistrate—Second 
application to District Magistrate 
after order on the first—Maintain- 
ability of—District Magistrate 
transferring the same to Sub-Divi- 
sional Magistrate for disposal and 
staying Sub-Magistrate’s order till 
disposal by him—vValidity of— 
Transfer to the same Sub-Divisional 
Magistrate as first dealt with it— 
Propriety of 

S. 145—Proceeding ünder: 
without drawing up a penaa 
erder—Illegal . 


————Ss. 164 & 364—Magistrate not 
acting under—Admissibility of con- 
fession—Oral evidence of confession 
— Magisterial confessions —Confes- 
sion to Magistrate not recorded by 
him (P.C.).. 
S. 195—False information giv- 
en to Police—Complaint for offence 
under S. 182, Indian Penal Code— 
Enquiry by Magistrate—Case taken 
up under S. 211, Indian Penal Code 
—Propriety—Police complaint under 
S. 195, Criminal Procedure Code, if 
necessary 
S. 342 (1)—Charge of anvder 
—Sessions Judge putting formal 
questions under the section—Failure 
to put specifie questions regarding 
circumstances appearing against ac- 
cused—Accused defended by coun- 
sel—Trial if vitiated—Duty of Court 
under S. 342 (1) 
—-S. 364. See Criminal Proce- 
dure Code, Ss. 164 and 364 (P.O) 











-= Ss. .423 (2) and 439 (6)— 
Accused convicted of robbery by 
verdrict of jury and sentenced— 


Appeal by accused under S. 423 (2) 
—Criminal Revision by Crown for 
enhancement of sentence —Whether 
conviction could be gone into 
———Ss. 485 and 439—European 
British subject—Right of trial as 
such not claimed—Conviction by 
trial Court and on appeal—Revision 
against—If lies to the High Court.. 
————S. 439 (6)—Construction — 
‘Notwithstanding anything contain- 
ed in this section’ ive 


476 


. 485 


138 


476 
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Criminal Procedure ‘Code (V of 1898), 
S. 488 — Arrears of mainte- 
nance in respect of order under— 
Grant of protection order under 
Presidendy Towns Insolvency ‘Aut.. 430 


———_S8. 528- B—Effect of .. 827 


Criminal ‘'Trial— Confession— Evi- 
dence of—Admissibility—Oral evi- 
dence. of Magistrate—Magisterial 
confessions—Confession made to 
Magistrate not recorded by him 

(P.C.).. 476 
“Procedure —Trial or convic- 
tion——Entire facts of case to be con- 
sidered—No splitting up of facts .. 485 


Dancing girl—Adoption of daughters 


by—Custom—Validity .. 58 
————Suceession. Sge Hindu Law. :785 
Decree— Compromise decree — Con- 

struction — Right reserved in 
, favour of minor plaintiff — Pro- 


-vision for afirmance of tran- 
saction after his -attaining age of 
twenty-one—Benefit made recovera- 
ble in execution—Death of minor 
plaintiff ` before attaining age of 
twenty-one—Mother of deceased ap- 
plying as his legal representative for 
execution—Right conferred on de- 
ceased whether merely personal— 
Effect of condition in decree as to 
giving of acquittance at end of 
period—Time-limit for legal reprey! 
sentative enforcing her right (P.C.). 831 


Exeeutability— Ex parte de- 
eree passed against minor defendants 
in foreign Court, . . 838 
Interest — Agreement to pay 
—Decres silent as to interest—Agree- 
ment denied—Estoppel . .. TAT 
Maintenance decree—Clause re- 
serving liberty to apply in execution 
for change in rate of maintenance— 
Not, legal . 499 
————Satisfaction—One of plaintiffs 
a*minor—Satisfaction in full order- 
ed by Court—Leave of Court not 
obtained by the other plaintiff act- 
ing as his guardian—Order of 
Court entering satisfaction whe- 
ther can be attacked by minor after 
attaining majority .. 388 
Deed—Construction — Agreement or `- 
conveyance—Words not general— 
Specific recitals purporting one. 
ance . 641 
—Construction— Conveyance or 
release i .. 488 
-Construction — Rules of—All 
parts, of the deed to be ar effect j 
to., (PC) .5 554 | 
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Deed— Construction `— Settlement 


deed by a holder of impartible estate `“ 


—Nature of estate 
Delay 
Deposit. receipt—If a negotiable in-- 


strument or promissory note (P.C.)., 


Easement—Right of draining water 


brought for irrigation purposes on ` 


the higher land into the lower— 
Usage for over 30 years—Whether 
drain of water for irrigation pur- 


poses could be included in the custo- ` 
mary rights of easement—Whether `” 
doctrine of lost grant could be in- ~ 


voked in aid of custom—Whether a 
ryotwari holder could give a grant 
of easement right 


———Right to overhang the bran- 
ches on another’s land—If an ease- 
ment—If such a right can be acquired 
by prescription or custom—Transfer 
of land with trees thereon—If con- 


.. 187 


veys also the right to overhang the.. 


branches. of those trees on to the 
grantor’s land 


Election—Sale by one tenant in com- 
mon—Election to abide by 


Writ of certiorari. See Certio- 





rari 
Estoppel—If arises from conduct in 
previous litigation—Without preju- 
dice to the ultimate decision of the 
question (P.C.).. 


Court adopting the procedure 





. 296 
.. 223 


. 199 


440 


suggested by the parties—Court - - 


adopting that course—If parties can 
resile therefrom afterwards. 


Fvidence— Admissibility. —Service of 
notice—Denial of—Affidavit of ser- 
vice of process-server—tif sufficient 
—Procedure : 


Party remaining ex parte— 
- Evidence of intention of party .. 


Evidence Act (I of 1872), Ss. 17, 18 & 
31—Applicability — Admissions in 
agreement (PiC.).. 

Ss. 91 & 92—Extrinsie evi- 

dence—Deposit receipt — Receipt 

coupled with promise to pay—Terms 
of the document—Extrinsic facts 
re. the nature of the transaction— 

Document silent about it—Admissi- 

bility (P.C.) 


———-S.. 92—Discharge — Mortga- 
gee’s suit for sale—Plea of an oral 
executory agreement in discharge of 
the .mortgage—Amount: settled at a 
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smaller eee than that due—Agree- 
ment to take certain properties in 
full discharge—Proof of—If Perle 
. ed by. S.. 92 


Evidence Act (I of 1872), S. 92, Provi- 
so (3)—A dmissibility—-Oral agree- 
ment—Agreement to pay mortgage 
amounts—Obligation on the part of 
mortgagee to release piecemeal after 
sale of the mortgaged properties— 
Oral agreement set up in contradic- 
tion, to agreement ee 


——_—_5. 92, Proviso (3)——Condition 
precedent —Meaning of—A greement 
to take over bonds and repay 
the amount of bonds and interest— 
Agreement in writing—Plea that 
agreement was to pay sums on bonds 

©. as and when collected—Oral evidence 
of such agreement if admissible . 


Execution— Application for filed 


. 850 


599 


within twelve years—Appli¢ation for . 


amendment .made after expiry of 
twelve veers Whether ean be al- 
lowed 


ee nn ee paitey 
amount. See Married Women’s Pro- 

-< perty Act (1874), S~ 6 ` 

—— Application by decree-holder— 
Decree-holder’s application —Adjust- 


. 256 


39 


ment. pleaded—Application dismissed . 


when not. pressed—Fresh application 
—Whether question as to truth of 
adjustment barred by res judicata. 


+ ——Executability of decree—Di- 
rectory. clauses in a scheme decree. . 


~Executability of decree—Mi- 
_ nors not parties to the decree— 
` Decree void—Execution not proper. 





490 


87 


373 


Exécuting’ Court —Objection — 


to executability “of decree—Minor 
defendant—Representation by father 


appointed guardian að litem—Objec- 


tion‘ on’ ground that guardian’s inter- 
est-was adverse to that of minor— 
Validity ‘of decree whether can be 
gone’ ‘into - i 


. 209 


"Executing I powers of— ` 


oa ‘Agreement to pay interest on decree 
amount—Decree silent as to interest 
—Agreement denied — Executing 
Court, if can be compelled to hold 
enquiry regarding agreement—Estop: 
pel : . 


—— Fxecuting Court—Powers of 
._— Power to ascertain the date .on 
:'which valuation is to be made— 
Compensation under -Malabar Te- 
nants- Improvements. -Act (1900) .. 


<. 747 


103 
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Execution—Executing Court — Powers 


of—Powers to go behind decree -or 
question its validity—Decree for sale 
in mortgage suit—Plea in. execution 
that properties are inalienable as 
temple service inam—Fact not ap- 
parent on record and disputed by 
decree-holder—Inalienability not un- 
der any statute but in dispute—If 
executing Court can enquire into the 
plea . 


on immoveable properties—Provision 
for personal liability—Default in 
payment of monthly instalments— 
Charged properties brought to sale 
and purchased by decree-holder— 
Fresh default—Execution proceeding 
—Application to enforce personal 
liability of judgment-debtor — Sus- 
tainability è 

Sale—Sales in pursuance of 
mortgage and maintenance deerees 
—Distinction 


Foreign Court—Cochin | 
defendants in a suit—Es parte de- 
cree—Transmission of decree under 
S. 44, C. P. Code, to British Indian 
Court’ within whose jurisdiction im- 
movable property of defendants was 
—Guardian of minors appearing in 
prior suits as plaintiff in foreign 


Court—No submission of jurisdiction. 


in subsequent suit filed against 
minors—Jurisdiction of foreign 
Court—Decree, how far executable. 


———-Jurisdiction. See Jurisdiction. 


Fraud—tTransfer for fraudulent pur- 
pose—Whether the fraud could be 
pleaded in defence to a claim for pos- 
session of the property—Tests of— 
Fraud should have been completed 
—Mere intention without actual car- 
rying into effect of fraud not suff- 
cient to disentitle party guilty of fraud 
from pleading it in defence (F.B.). 


Fraudulent Transfer. See Fraud (F.B.) 
Grant—Construction—Seizure of Raj 
by Government—Restoration of land- 
ed property to heirs of Rajah—Con- 
ferment of estate successively on 
widows, daughters and next heirs— 
Effect—Right of heirs of adopted 
son of widow and heirs of sword 
wives—Intention to exclude persons 
from inheritance—Inference from 
circumstances (P.C.).. 


Guardian and Ward—Accounts render- 


state—Minors_ . 


. 867 
Maintenance decree _—Charge 


. 538 


838 
93 


458 
458 


41 


ed and discharge granted to guardiat ` 


—Suit against guardian for Sad 


accounts” 
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Guardian and Ward—De facto guar- 
dian—Status of is 


Guardian and Wards Act (VIII of 
1890), S. 25 (1)—Minor girl demand- 
ed by her husband—Order of Court 
in the interest and welfare of the 
minor that she should go to her hus- 

. band—Order unenforced for 24 years 
—Whether a fresh order directing 
return of minor of husband would be 
proper 


————S. 41 (4)—Removal of guar- 
dian on application under S. 39 by 
the mother of minor—Accounts ren- 
dered and discharge granted to 
guardian—Suit against guardian for 
taking accounts —Whlether properly 
framed—Amendment allowable under 
the circumstances—Fraud to be alleg- 
ed specifically if suit maintainable. 


-~———_8. 43—Testamentary guardian 
—Not willing to be appointed or 
declared a guardian—Oourt, if can 
regulate his guardianship duties 


Gujarat Talukdars’ Act [Bombay Act 
VI of 1888 (as amended by Bombay 
Act IT of 1905)], S. 2 (1) (a)—Con- 
struction —Talukdar —‘‘Who holds 
land direct from Government?’ (P.O.) 


High Court—Jurisdiction of over in- 
fants outside the limits of its ordi- 
nary original civil jurisdiction— 
Permissibility 

Highways—Puntha situated in Zamin- 
dari—Right of Zamindar to trees of 
spontaneous growth—Non-enjoyment 
of tight to trees—Right whether 
lost by mereuser of road by public— 
Proof of adverse enjoyment neces- 
sary a 


Hindu Law — Adoption — Bomba; 
School—Widow’s power to adopt— 
Rule of law—Prohibition against the 
widow adopting—Direction to operate 


366 
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. 417 


691 
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such as must be explicitly made (P.C.).309 


—————Applicability — Ezhuvas of 
Malabar—Hindu Law rule of parti- 
bility shown to prevail—Rule regard- 
ing son’s obligation to pay father’s 
debt—A pplicability ie 


Dancing girl—Custom of adop- 
tion of daughters—Validity of— 
Adoption not for purposes of prosti- 
tution—If valid and confers status 
of adopted daughter on the adoptee 
—Public policy a 

-Dancing girl caste —Woman 
living in married condition—Lapse 
into unehastity after widowhood— 


766 
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Property acquired during such con- 
dition—Nature and incidents—Sue- 


cession by daughters following caste 


ealling—Limited estate conferred.. 


Hindu Law—Debts—Pious obligation 
of sons—Liability of joint estate— 


785 


Partition—Provision for debts (P.C.) 812 





Gift to daughter—Quantum of 


estate 

———Inpartible estate—Succession 
—Survivorship 

————Impartible estate—Mainte- 


nanee—Zamindari —Selfacquired — 


Son whether can sue for maintenance 
—Absence of custom to prove right 
to maintenance 3 


Impartible estate— Zamindari 
by settlement deed granting Zamin- 
dari to an younger son absolutely— 
Other sons alive at the time of the 
settlement—Whether grantee got an 
absolute right in the estate—Proper- 
ty on the death of the grantee 
whether devolving by succession or 
survivorship 


Insolvency—Member of a joint 
Hindu family—Adjudication of, as 
insolvent—Annulmenf of adjudica- 
tion—Effeet of—If his share in 
family property reverts to him as 
separate property or joint family 
property i 


Nature —Relations of its members 
inter se (P.0.).. 


Joint family —Debts incurred 
by the elder member (manager)— 
His brother subsequent to incurring 
of debts taken in adoption by an- 
other family and certain family 
property gifted to him by his brother 
—Creditor of the family attaching 
Property A the hands of the brother 
o whom they were gifted—Proper 
Hable to aaa . 7 


-Joint family—Father’s gifts to 


daughters—Reasonable portion — 
Son’s indebtedness—Creditor’s at- 
tachment of property transferred by 
gifts to daughters —Whether gifts 
valid—Cireumstances when gifts 
valid in favour of daughter—Gift to 
daughters daughter not valid 


~————Joint family—Renunciation of 
interest by outgoing member--Effect 
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———TJoint family—Coparcenary —~ 
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—Status of members 


(P.C.) 

Hindu Law—Joint family—Will by a 
coparcener father—Remaining copar- 
cener consenting to bequest—Vali- 
dity of bequest 


Maintenance —Claim for sepa- 
rate maintenance by wife—Wife put 
away by husband—Wife living apart 
for justifiable yreasons—No cruelty 
—If separate maintenance can be 
granted—Offer in suit to take back 
wife—To be carefully scrutinised— 
Clause reserving liberty to apply in 
execution for change in rate of main- 
tenance—Not legal 


renraining 





————Marriage—Validity of marri- 
age of persons belonging to different 
divisions of the same caste (P.C.) 

Minor—Aggrieved by the par- 

tition effection by the father— 

Remedy g 

Partition —Deed of partition 

—Severance of one member of family 

—Shares of other members ascertain- 

od—Partition between other mem- 

bers postponed expressly—Effect of 

deed (P.C.).. 

Partition —Division of right 
—Severance of interest—No physi- 
cal division of property—Separation 
in status—Agreement between the 
parties—Act or transaction defining 
shares in the estate—Statements of 
members of the family—Their rela- 
tions with the estate—Nature of 
evidence ~ (P.C.) 

———Partition among brothers—Eld- 

est brother, by consent of his brothers 

given an extra allotment of share— 

No evidences as to the reason for the 

favour shown—Evidence existing as 

to conduct of family—Minor son of 

one of the brothers filing suit for a 

decree into equal shares of the pro- 

perty given in excess to the particu- 
lar member of the family—Minor son 
bound by the consent of his father 
at partition 








given immovable property by father 
during partition—Whether absolute 
estate granted—Presumption and 
proof—OCircumstances surrounding 
should be looked into in considering 
the quantum of interest she took in 
the property : 
Religious endowment — Mutt 
and Matadhipathi—Powers of, over 
income—Rents accrued due but not 
eollected—Death of mahant—Ac- 
Vou. LXXI—H 
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. 499 


31 


. 419 


554 


588 


.. 419 
——-——Partition—Widowed daughter- 
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Impartible 
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PAGE. 


crued rents if personal property of 
deceased . 
Hindu Law—Religious endowment— 
Shebait—Appointment of succession 
to Shebaitship—Application of rule 
in Tagore Case (P.C.) 
———Religious endowment—Temple 
trustee—Permanent lease of debutter 
property at fixed rent—Failure of 
successive managers to repudiate— 
Validity of lease raised but not 
fought out by manager—Receipt of 
rent on the basis of lease—Inference 
as to- recognition of permanent right 
in lessee—Right of subsequent mana- 
ger of temple to repudiate lease— 
Grant of perpetual lease—Distine- 
tion between head of math and 
temple trustee (P.C.).. 
Succession —Daughter —Dan- 
cing girl—Property inherited from 
mother in married condition 








of prior alienations proved to be 
binding—Conception of entirety of 
estate to be surrendered—Distinection 
between cases of valid and invalid 
alienations J 
Will by a coparcener father— 
Bequest in favour of daughter of a 
reasonable portion ;of property—Re- 
maining coparecener consenting thereto 
—Validity of bequest—Will request- 
ing coparcener to carry out directions 
of wil—If a mere request or amounts 
to disposition of property 
Estate— Maintenance — 
Zamidart —Self-acquired—Right o 
son ae 





Inams—Alienation—Mortgage of tem- 


ple service inam—If valid 


“Income, profits or gains’—Com- 
pany’s reserves—Accumulated un- 
distributed profits—Capitalization— 
Issue of bonus debentures to share- 
holders in respect of share-holding— 
Whether taxable as ‘income, profits 
or gains’ received by shareholders 

(P.C.).. 


————-S. 4 (2)—Donation to a tem- 


ple—Hundi drawn in British India 
on a foreign firm—Liability to pay 
outside British India—Actual en- 
eashufent outside British India—If 
the amount of donation notionally 
received in British India and liable 
to tax oe 
Ss. 4 (2), 31 and 66—Receipt 
of profits—Date of—Determination— 
Purchase by assessee of house-sites 


. 39 
| Income-tax Act (XI of 1922), S. 4— 


. 79 


74 


10 


. 78 
‘Widow -—Surrender — Effect . 


. 70 


. 45 
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in British India with profits arising 
outside —Payment outside followed 
by agreement of purchase and exe- 
cution of sale deed subsequently— 
Date of receipt—Date of payment 
‘or date of sale deed—Appeal to 
Assistant Commissioner—New point 
not raised before Income-tax Officer 
—Maintainability —Refusal to hear 
new point— Discrétion —Interfer- 
ence—Reference to High Court— 
New point not raised earlier at any 
stage—If can be allowed (F.B.).. 
Income-tax Act (XI of 1922), 
Ss. 6, 14, 24, 26, 48 and 55— 
Partnership firm—Losses incurred in 
cotton business—Individual partner 
carrying on money-lending business— 

- -Advances made by money-lending 
business to cotton business—Setting 
off share of losses in partnership 
business against profits in individual 
pbusiness—Share of losses payable by 
other partner not paid—Amount of 
loss carried over to money-lending 
pusiness—Loss written off as bad 
debt—Propriety—Right to claim de- 
duction ‘for income-tax purposes 
f (P.0.).. 
—— sS. 14 (2)  (a)—Company— 
Shareholder—Profits or gains of com- 
pany received by shareholder. by 
way of dividend—Dividend derived 
from, profits and gains of company 
chargeable with income-tax—-Divi- 
_dends derived from distributable 
profits of the company—Included in 
shareholders’ - income—Exempted 
from taxation. to ordinary income- 
- tax—Where the profits or gains of 
the company have been assessed 


772 


(P.Q J.. 405 


Injunction—Hindus’ place of worship 
—Mahomedan shops opening out on 
the place of Hindu worship—No 
right in the Hindus to restrain the 
Mahomedans from 
ways, if by such act no disturbance 
would be caused to the conduct of 
worship by the Hindus ` As 

Suit for —Loud noise and lou 
music disturbing neighbourhood 
during nights. See Nuisance 


Insolvency —Father’s insokvency—Pre- 
vious attachment of son’s shares by 
judgment-ereditor of the father— 
Official Receiver selling son’s shares 
by - mistake —Judgment-creditor’s 

- right to claim sale proceeds in the 
hands of Official Receiver to the ex- 
tent. of son’s shares. , 

-——_Practice—Several alienations 
effected by insdlvent—Single appli- 


b 


opening door- - 
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cation taken out by Official Assignee 
to set aside—Allegations as to gene- 


ral scheme of fraud and conspiracy . 


—Joint trial whether can be ordered. 
Insolvency—Property vesting in Offi- 


cial Assignee—Claim of Official 
Assignee for rents and mesne profits 
—Nature of (F.B.) 
Insurance—Policy of—Construction— 
trust if created. Sae Married 
Women’s Property Act (1874), S. 6. 
Interest. See Decree is 


—_—_—-Sed Land Acquisition Act (I 
of 1894), Ss. 16, 17 & 34 xe 
See Transfer of Property Act 

(1882), S. 82 bä 
Jurisdiction—Foreign Court—No sub- 
mission to jurisdiction—Minor de- 
fendants—Ew parte decree passed 
against . 
Foreign Court—Suit decreed 

ex parte against defendants—Pre- 
yious suits by defendants as plain- 
tiffs in foreign Court—How far 
relevant to determine jurisdiction in 
the latter suit—Submission by _ de- 
fendants to jurisdiction—Conduct 
before and after ex parte decree 
relevant ae 
___——-Sonthal Parganas—land si- 
tuate partly in Sonthal Parganas 
and partly outside Sonthal Parganas 
—Mortgage of—Suit to enforce— 
Settlement Officer—Power to trans- 





fer case to competent Civil Court- 


established under Civil Courts Act, 
1887 —Subordinate Judge of Court 
outside Sonthal Parganas in Gaya 
District—Jurisdiction to .hear and 
determine suit—Civil Procedure Code 
(V of 1908), Ss. 17, 22, 23—Sonthal 
Parganas Act (XXXVII of 1855)— 
Sonthal Parganas Settlement Regula- 
tion (III of 1872), Ss, 5 and 5-A (as 


amended) by—Sonthal Parganas Set- 


tlement (Amendment) Regulation 
(III of 1908)—Sonthal Parganas Jus- 
tice Regulation (V.of 1893), S. 10— 
Civil Court established under the 
Bengal, Agra and Assam Civil Courts 
Act, 1887 (P.C)... 
Kanon Lease. See Malabar Law 


_ Letters Patent (Madras) (1865), Cl. 17 
—Inherent powers under—Interests of 
infant to be safeguarded—Jurisdic- 
tion. over infants—No restriction as 
to persons or place ae 

Limitation Act (IX of 1908), 8. 3— 
Application under S. 7 of the Pre- 


sidency Towns Insolvency Act—If_ 


equiyalent to a suit (E.B.).. 


S.. 3—Explanation—-Suit by. 


pauper—When instituted’ for_ pur- 
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poses of S. 52, Transfer of Property 
Act c% 
Limitation Act (IX of 1908), S. 17 (1) 

—Seope and effect (P.0.) 


Art, 44—Alienation by a per- 
son as guardian of minor—Such per- 
‘son neither de jure, nor natural nor 
de facto guardian—Alienation by de 
facto guardian for no necessity— 
Art. 44, if applies to such cases 


——.—Arts. 59 & 60—Deposit receipt 
—Receipt coupled with a promise to 
pay—If a deposit payable on de- 
mand (P. G).. 


Art. 142—Applicability—TDis- 
possession’—‘Discontinuance of pos- 
session’—Mere non-enjoyment, if 
amounts to—Sub-soil rights 


—Art, 144—Suit for ejectment 
by manager of religious endowment 
—Adverse possession of cowledars— 
Previous manager accepting rent as 
payable in respect of a permanent 
right : (P.C.).. 
Art. 181—Applicability—Exe- 
cution for ascertainment of mesne 
profits . after three years from 
decree 











Art. 181 — Applicability — 
Award under Co-operative Societies 
Act, 1912—Statutory Rules, R. 14 
. (5). (b)—Application under, to Civil 
Court to enforce award—Time-limit. 
Art. 182—Assignee deeree- 
holder applying for recognition and 
execution in 1923—Fresh application 
for, execution in 1926 and dismissal 
owing to default—Execution appli- 
cation filed in 1932—Delay and lach- 
es due to decree-holder’s negligence 
—Application barred without any- 
thing in the decree itself to prevent 
oxecution oe 
—————-Art. 182—Presentation of exe- 
cution petition by a pleader without 
vakalat—If one ‘‘in accordance with 
law”—Action taken on execution 
‘petition by Court—Effect of 
————Art. 187 (2) and (5)—‘‘Final 
order’’—Meaning—Execution > peti- 
tion filed ‘by decree-holder—Return 
for satisfying certain conditions— 

-~ Failure to re-present—Order of re- 
turn whether final—Fresh starting 
point of limitation est 
Art. 182 (7)—Mortgage decree 
—Deecree. ew pante—Mortgagor apply- 
ing to set aside the preliminary decree 
—Application granted in appellate 
Court-and fresh trial ordered—Mean- 
while mortgaged property sold—Fresh 
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. 366 
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180 


.. 604 


336 


Pacer. ; 


Madras City Police Act 


ji 


Pace. 


trial and amount due on mortgage 
found less than what was given by the 
ea parte decree—Application by the 
mortgagor for restitution of the ex- 
cess amount received by the respon- 
dent from sale of property—Appli- 
cation within three years from the 
date allowed by the second decree— 
Not time barred : 


Land Acquisition Act (I of 1894), 
Ss. 3 (d) and 49—Dispute re acquisi- 
tion by Government—Reference to 
a Special Judicial Officer—Whether 
his decision on award—If not whe- 
ther decision appealable | 


———Ss. 16, 17 and 34—Interest— 
Occupation of land by Government 
Officials before notification—If Court 
can award interest for the period of 
occupation before notification 


Landlord and tenant—Rent—Abate- 
ment of—Trees on land decaying and 
perishing in ordinary course `of 
nature 





Verumpattom lease —Mort- 
gage by tenant—Subsequent fraudu- 
lent surrender to landlord—Land- 
lord taking surrender with notice of 
mortgage—Validity of surrender as 
against mortgagee 


Lease—Perpetual lease of debutter 


property at fixed rent, 


See Religious 
Endowments 


(P.C.) 


Legal Practitioner —Professional mis- 
‘conduct—Promissory note taken to- 
fards fees—Permission of Court 
obtained—Fee certificate including 
money promised but not paid 
—Statement made as to money hay- 
ing been paid by promissory note— 
Practitioner acting under misap- 
prehension of law—Whether guilty 
of professional miseonduct (P.O)... 


Legal Practitioners Act (XXI of 1926) 


—Legal Practitioner— Power to set- 
tle fees (P.C.) 
(III of 1888), 
Ss. 42-and 43—Warrant for search 
of gaming house—Warrant not stat- 
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76 


69 


. 352 


82 


105 


631 


631 


ing that it was issued under S. 42- 


or that the Assistant Commissioner 
had reason to believe it was a gam- 
ing house—If valid 


Ss. 9,15, 16, 23, 24 and, 50—Petitioner 
(Ward) moving the High Court for 
restraining by injunction the Court 
of Wards from sending his children 


.. 863 
Madras Court of Wards Act(I of 1902), 


out of jurisdiction of the High Court, , 


and for appointment of a guardian 
for them, if necessary—W hether 


12 


Pag. 


minor children of a ward were also 
under the control of the Court of 
Wards—Whether the application of 
the petitioner, who was a disquali- 
fied proprietor, without representa- 
tion by a manager competent under 
S. 50—Court of Ward’s claim whe- 
ther sustainable under S. 23 


Madras District Municipalities Act (V 
of 1920), S. 350, cl. (2)—Illegal dis- 
traint by a Municipality of a cart— 
Return of the cart after some 
months to the owner—Suit for da- 
mages for illegal distress—Suit filed 
within six months of return of the 
cart but more than six months after 
the seizure—If in time—If retention 
of cart a continuing injury 


Madras Estates Land Act (I of 1908), 
$. 3 (5)—Suit by plaintiff for de- 
claration that he should be recog- 
nised as a landholder and that he is 
entitled to collect rent-—Court -fee 
payable 


Ss. 30 (1) and 37 E 
for enhancement of rent—Prior 
suits for enhancement dismissed— 
Actual enhancement made within 20 
years prior to the present suit— 
20 years expiring pending suit 
——Court, if can act on such cause of 
action accruing pending ge 
of the Act 


———S, 112. See Madras Estates 
Land Act, S. -189 (1) 

———S. 131—Application under, to 
set aside revenue sales—Petition on 
behalf of a mortgagee—Present- 
ment by another as agent—No ex- 
press authority—Agent for some 
other purpose and not of mortgage 
transaction—Presentation not valid 
—Agreement of sale in lieu of 
mortgage—No, registered deed exe- 
cuted—Possession delivered —Not 
enough to convey title—Mortgage 
. not discharged—Revision—If main- 
tainable 

————8s. 165, 171, 172, 173 and 179, 
Ch. XI—Settlement of rents under— 
Publication of draft rent rolls by 
Revenue Officer—Objections thereto 
—Determination of by Revenue Ofi- 


. cer—Appeals against, under S. 171° 


‘—Revenue Board constituted ‘the 
superior Revenue Authority under 
S. 171—Some appeals heard by one 
member # and others by another M 
—Conflicting decisions by the two 
members—Application to revise deci- 
sions of R under 8. 172—OCollective 
Board reversing the orders of R—- 
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Ordering a general reduction — 
Legality of—Revision in S. 
nature of—Suits against Revenue 
Board’s orders—If and when main- 


tainable (F.B.).. 


Madras Estates Land Act (I of 1908), 
S. 189—Suit to question a 
sale held for arrears of rent—If 
maintainable in Civil Courts—Seope 
of S. 189—Objection as to autho- 
rity of person holding the sale—If 
can be allowed to be taken in appeal. 

S. 189 (1)—Notice of attach- 

ment and sale under S. 112—Suit 

in Revenue Court questioning it 
dismissed—Subsequent suit in Civil 

Court for declaration that plaintiff 

is entitled to both warams and for 

injunction—Maintainability of—S. 189 

(1) if bars such a suit 


S. 192 (2)—Revision by High 


Court—Applicability of S. 115, Civil 
Procedure Code 





Madras Hindu Religious Endowments 


Act (I of 1925), Ss. 9 (5) and 80 
(2)—Application to declare temple 
to be excepted—Proof of hereditary 
trusteeship—Order of District Judge 
on : application—Appeal to Hee 
Court—Maintainability 


clude costs paid by Board to succes- 


ful opponent 
Ss. 68 to 70. See Certiorari. 
—— (II of 1927), S. 79—Effect of. 
———S. 80 (2). See S. 9 (5) and 
80 (2) 
Madras Impartible Estates (teas 
ment) Act (XII of 1934)—Scope.. 


Madras Irrigation Cess Act (VII of 
1865)—-Government tank —Accus- 
tomed taking of water from tank to 
irrigate lands in an estate—Measure 
of water—Basis—Dependant on area 


under irrigation . 
Madras Local Boards Act (XIV of 
1920), Ss. 112 & 163-A—Effect .. 


m 
Improvements Act (I of 1900), S. 5 
—Verumpattom Lease— Rights. € of 
lessee 


S. 6 (3)—Suit for evietion— 
Decree in 1929 awarding compensa- 
tion for improvements—Value in 
1926 adopted—Decree not showing 
that it was 1926 valuation—Execut- 
ing Court if can go into the 
question of value -in 1929—Hffect 
of 5. 6 (3) ve 


172,. 


118 


284 


. 227 


. 624 
———S. 68—Scope —Costs —If in- 
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Malabar Law—Bzhuvas of Malabar— 
Applicability of Hindu Law—Son’s 
obligation to pay father’s debt 

Kanom lease—Before the ex- 
piry of period under a demise, re- 
newal by stanom  holder—Fresh 
demise taking effect from date of 

` renewal—Whether § proper—Powers 
of a stanom holder—His rights per- 





taining to leases 
- Tarwad —Junior member’ 
rights—If can be selinquished ifor 


consideration in favour of a member 
of tarwad i 
Tarwad—Kiarnavan of—Rais- 
ing money on mortgage jointly with 
a junior member solely for such mem- 





ber’s purposes—Junior member agree- 


ing to discharge the mortgage within 
a time —Clause releasing all his 


interest in property on default—If. 


valid—Junior member discharging 
mortgage after period—If can claim 


kack possession —Liability of tar-' 





wad to pay that amount 
— Tarwad — Karnavan — Suit. 
against—Valid defence raised but 


suit allowed to be decreed es parte 
—No fraud but gross negligence of 
karnavan—Decree not binding on 
tarwad—Rival claimants to karna- 
vanship—Court declaring one as 
karnavan—Appeal by the other against 
it—Acts of successful karnavan on 
behalf of tarwad—Binding on tar- 
wad in the absence of fraud or collu- 
sion —Suit by successful karnavan, 
if maintainable—Appellate Court 
declaring another as karnavan—Ef- 


fect of on acts of the other karna- 
val 





Tarwad —Karnavan—Suit for 
removal of—Appointment of interim 
receivor 





Tavazhi —Manager not sued 
as such but defending on behalf of 


Pagan. 
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. 514 


. 545 i 
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Tavazhi—Decree binding on Tavazhi, 545 
Mahomedan Law—OCo-owners. See Co- 
owners . 145 


————Gift —Ismaili school of Shia 
Law—Gift of properties to some of 
several heirs exclusively by a donor 
during death-bed illness—Whether 


valid to any extent 
Maintenance —Deeree for. See Exo- 
cution P 
———“/amindari — Self-acquired — 
Right of son A 
Married Women’s Property Act (III 


of 1874), S. 6—Life insurance policy 
—Money made payable “to person 


. 247 


. 538 
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legally entitled’’—Object stated to 
be “for maintenance of family”— 
Trust if created in favour of son— 


Attachment of policy amount— 
Validity ae 
Mesne profits—Several defendants— 
Decree for mesne aaa a 
form 





See Presidency Towns Insol- 
vency Act (1909), Ss. 7, 36 & 55 
(F.B.) 
Minor—Alienation by a person, neither 
de jure, nor natural nor ge facto 
guardian—Suit to ‘Set aside—Neces- 
sity 
Custody of—Father’s right to 
—Right absolute unless taken ee 
by Court or Act 
Decree against—Minor 
party to—Executability 
————Jurisdiction of High Court— 
Residence of minor outside Presi- 
deney towns 
Mortgage of estate, by adop- 
tive father—No decree to recover 
mouey from the ‘general assets’ 
(P.0.).. 


nit 





Partnership —Admission to 

benefit of —Conditions . 
-——— Partnership — Minors agrecing 
| to form . 


———Right of —One of plaintiffs 
a minor—Satisfaction ordered by 


Court without leave of Court. See 
Decree 


Mortgage—Attestation — Pardanashin 
executant—Due attestation (P.C.) 

-———Mortgage by tenant—Subse- 
quent fraudulent surrender to land- 
lord—Landlord taking surrender 
with notice of mortgage—Validity 
of surrender against mortgagee 


-————Purdanashin executant 
Mortgage executed by pardanashin 
woman fqar husband’s benefit—Na- 


ture of transaction understood— 
Independent advice—Onus of proof 
(P.C.).. 





Redemption — Parties — Es 
parte defendants — If entitled to 
relief 





Right of mortgagee to rents 
and profits 


———Suit on—Party to the suit— 
Confirmation of sale of mortgaged 
properties—Subsequent suit by him 
cliaming paramount title adverse to 
both mortgagor and mortgagee -- 
Maintainability 


39 


. 288 


289 
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. 151 


82 


151 
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Mortgage—Validity—Mortgage includ- 
ing an item of property prohibited 
from -being mortgaged — Effect on 
other items mortgaged (P.C.).. 


Negotiable Instruments Act (XXVI 
of 1881), Ss. 4 and 13—Deposit 
receipt—Receipt coupled with a 
promise to pay—If a negotiable in- 
strument or promissory note (P.C.) 


Ss. 9—Promissory note —En- 
dorsee—Holder in due course 


———S. 28— Applicability —Pro- 
missory note executed by two of 
eight partners 


Ss. 118 and 60—Promissory 
note—Endorsement after discharge 
or demand—Endorsee not aware of 
discharge—Endorsee deemed a hold- 
er in due course 





Nuisance— Abatement —Branches of 
a -tree overhanging on adjacent 
owner’s land— Right to cut the 
branches —Abatement of nuisance 
—Right to the branches and pro- 
duce so long as they are allowed to 
overhang 


———Suit for infenetiou—Load 
noise and loud musie disturbing 
neighbourhood during nights—Na- 
ture and. circumstances of the noise 
sufficient to produce affliction to 
neighbourhood—Actionable or not— 
Injunction when to issue—Court to 
decide whether the noise was of the 

- nature to produce discomfort—Cri- 
terion to judge would be ordinary 
standards of comfort prevening i in 

- the: locality 


Pardanashin woman—Mortgage by for 
husbarid’s benefit, See Mortgage 
Ba i (P.C.).. 


Partnership—aA djudication of . mem- 
bers as insolvent—Notice of see 
sion of payment by one 


Ostensible authority of ikt 
ner—Firm of money-lenders and 
commission agents—Assignment of 
decree by one partner—Substantial 
amount due under decree given up— 
Validity of assignment—Effeet of 
subsequent dissolution of firm—Es 

“post facto confirmation of transac- 
tion. if permissible 


note execut- 
partuers. See 


= ‘Promissory 

ed by two of eight 

Promissory note 
Partnership Act (IX of 1932), Ss. 4 

and 30—Minors whether can be 

partners—Mimor can be conferred 
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upon -benefits of a partnership by 
agreement among adult partners— 
Eu parte decree against a firm— 
Minors constituting a joint Hindu 
family carrying on business by 
mother as guardian— Execution 
Partnership Act (IX of 1932), Ss. 13 
and 48—Right’ of contribution be- 


tween partners (P.C.) 
8S. 47—Scope and effect. See 
Partnership 


————-S. 69—Snuit by unregistered 
firm—Registration subsequent to suit 


. 873 


772 


. 378 


—Application to amend plaint after ` 


registration—If can be allowed 


Penal Code (XLV of 1860), S. 75— 
Old offender—If sentence to be always 
more severe than the previous sen- 
tence 

S. 182. See Criminal Procedure 
dure Code, S. 195 

S. 211. See Criminal 
dure Code, S. 195 j 

S. 373—Adoption of daughter 
by a dancing girl—Presumption 


————S. 411—Offence under—Essen- 
tial ingredient—Dishonest retention 
or receipt of stolen property 


Practice—Civil Court—Right to ob- 
tain theertham or honours in a 
particular order of precedence—If -a 
civil right which can be enforced or 
declared in a Civil Court 


Proce- 


of parties 
—Necessary parties —Proper parties 
—Governmpent--Agreement between 
plaintiff and Government—Validity of 
—Dispute between plaintiff and de- 
fendant independent of (P.O)... 


Procedure —Parties endorsing 


. 663 
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en plaint to abide by the result of | 


a procedure suggested by them— 
Court adopting that courge—If 
parties can resile therefrom after- 
wards—Estoppel ia 


Relief — Defendants remain- 
ing ex pærte—Decree in favour of, 
if can be passed—Pleadings 


Relief— Unfair advantage 
accruing to the claimant or preju- 








dice caused to the other party— 
Refusal of relief —Discretion of 
Court—Kquitable considerations to 


be .entertained 


Presidency Towns Insolvency Act (ra 
of 1909), Ss. 7, 36 and 55—Insolvent 
mortgaging property —Application 
“by Official Assignee to set aside mort- 
gage deed—Annulment of mortgage 
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—-Claim of mesne profits from time 
of mortgage up to the time of appli- 
cation—Application of Limitation 
Act (IX of 1908), S. 3—Mesne 
profits for a period of 3 years only 
immediately preceding Official As- 
signee’s application allowable —S. 
72. of English Bankruptcy Act of 
- 1869 (F.B.).. 


Presidency Towns Insolvency Act (III 
of 1909), Ss. af and 49 (5)—Effect 
of (P.C.) 
~$, 38—Provident Fund money 
payable to insolvent—Anticipatory 
order directing insolvent to pay 
money on receipt to Official Assignee 
—Whether can be made 
—-—-—_S, 46 (3)—“Debt or liability” 
—Arrears of maintenance in respect 
of order under S. 488, Criminal Pro- 
cedure Code—Grant of pene 
order 


——-_—S, 52 (2) (b)—Insolvency of 
Hindu father—Manager of Joint Hin- 
du family—Right of Official Assignee 
to exercise father’s power to sell 

` sows shares ffor- antecedent debts— 
Extent- of—Suit for partition by 
sons after father’s insolvency— 
Provision in decree for division after 
providing for father’s debts—--Validi- 
ty of (P.C.). 

S. 60 (2)—‘Salary or income” 
—Meaning— Wages earned by piece- 
work labourer—Varying daily earn- 

--ings paid monthly—Terms of service 
as. to work and leaąave—Labourer 
adjudged insolvent—Protection order 
— Direction for payment of portion 
of monthly earnings to Official As- 
signec—Validity of garnishee order 
—Right of employers to dispute 


Press. (Emergency Powers) Act (XXIII 
of 1931), Ss. 2 (1) and (6), 4 and 18 
as amended by Criminal Law Amend- 
ment Act (1932), S. 16é—News-sheets 
—Pamphlets and drama issued by 
Labour Protection League—Attack 

- against rich people—Government 

` charged with partiality to moneyed 
class—Effect of pamphlets being to 
raise hatred against Government, ad- 
ministration of justice and rich peo- 
ple-—Offence whether constituted— 
Mill-owners, zamindars and land- 
owners as forming definite class 


Privy Council—Criminal cases—Con- 
viction—Syecial leave.. to appeal 
~ froni—Misdirection—Incorrect state- 
ment of law—Burden of proof—Cir- 
cumstances independent of misdi- 
rection—Deprivation.-- of the sub- 
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stance of fair trial—Substantial 
injustice (P.C.).. 321 

Privy Council—Leave to appeal— 
Orders punishing persons for con- 
tempt—Interference by Privy 
Couneil : (P.C.) 665 
Promissory note—Deposit receipt—it 
a promissory note (P.C.).. 712 





Execution by two of eight 
partners—No designation of execu- 
tants as agents on behalf of the 
entire partnership—No words indi- 
eating the absence of personal lia- 
bility—Partnership not bound by the 











liability 738 
— Legal practitioner taking 

promissory note towards fees (P.C.). 631 
— Original cause of action— 

Amendment to base the suit on .. 166 
— Original cause of action— 

Claim based on—Amendment of 

plaint (E.B.).. 250 
Provident Funds Act (XTX of 1925), 

S$. 3—Provident Fund amount -paya- 

ble to insolvent—Right of Official 

Assignee ` . 415 


S. 5—Rules under, framed by 

M. & S8. M. Railway Company, R. 28 
—Nomination by subscriber to fund 
—Nominee predeceasing subseriber— 
Subsequent death of subseriber— 
Relative rights of wife of nominee 
and heirs of subscriber—Vested 
interest whether created in favour 
of nominee 
Provincial Insolvency Act (V of 1990), 
S. 4—Purchaser from Official 
Receiver—Prior purchaser from in- 
solvent—Claim by—If Insolvency 
Court can enquire into the question 
under S. 4 hs 
—-—_——§. 6, Explanation—Partner- 
ship among brothers—One brother 
in exclusive control on behalf of the 
vest—Act of insolvency of his by 
notice of suspension of payment to 


ereditors—Adjudication of the rest. 


as insolvents on his acts, correct.. 
—— Ss. 4 and 75 (8)—Order of 
adjudication passed ev parte in ap- 
peal—Application to set asidé— 
Order refusing to 
appealable to High Court—If set 
aside the order 


Ss. 28 and 51—Attachment 
before judgment’ of entire family 
property belonging to father and 
sons—Later adjudication of father 
as insolvent —Whether decree-hold- 
er can attach and sell’ the sons’ 
interest Without leave’ of the raat 
veney -Court. - co : 
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Provincial Insolvency Act (V of 1920), 
Ss. 28, 29, 51 and 52—Admis- 
sion of insolvency petition and ad- 
judication—Difference in consequen- 
ces regarding creditor’s remedies— 
Application to sell property after 
admission of petition—Proper proce- 
dure—Erroneous order permitting 
sale—Purchaser in good faith pro- 
tected —Knowledge of insolvency 
proceeding—Inference as to bad 
faith 


———S, 28 (2)—Suit against insol- 
vents without leave of Insolvency 
Court—Not maintainable 


S. 37—Member of a joint 
Hindu family—Adjudication of, as 
insolvent—Annulment of adjudica 
tion—Effect of—Property reverting 
to debtor as individual property.. 
——————sSs. 39 and 43—Composition 
scheme in Insolvency Court—Sure- 
ties for debtor—Debt on promissory 
note in dispute —Claim of debt on 
promissory note specially mentioned 
in. a footnote payable if finally 
found in favour of ereditor—Decree 
on the promissory note obtained by 
creditor—Execution whether alow- 
able—Sureties’ bond whether could 
be enforeed—Safeguards for sureties 
~—Insolvency Court’s jurisdiction to 
Cueriatt the application 
- Ss. 41 and 42—Grounds for 
refusing absolute discharge—What 
are—Whether in the circumstances 
of the present case a refusal was 
justified 
———Ss. 51 and 52. See Provincial 
a Act, Ss. 28, 29, 51 and 
2 E% 
—S8, 52 —Construction—Receiv- 





ey 


—-—-— Ss. 58, 54 (1) and 68—Mort- 
gage of properties of insolvent— 
Annulment under S. 54 (1)—Mort- 
gage found supported by considera- 
tion .under 8. 53—Receiver not 
admitting proof of debt without en- 
quiry—Revision not maintainable 
before decision arrived at by Official 
Receiver 


———S. 75 (3). See Ss. 
(3) 


Railways Act (IX of 1890), S8. 80— 
Goods consigned at Mysore—Weight 
taken—Difference in weight and loss 
caused to consignee at the station of 
destination in British India—Refu- 
sal to take delivery by consignee— 
Sale of goods by Railway—Suit by 


4 and 75 


. 170 


. 738 


707 


. 733 
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consignee against the South Indian 
Railway for value of goods and 
damages for loss of profits—The 
Mysore Railway was the proper party 
to be sued, as with them contract 
was entered into—Conduct of con~- . 
signee unreasonable . 825 


Receiver. See Civil Procedure Codo, 
O. 40, R. 1 

Powers of Receiver in execu- 

tion of mortgage decree. Sea Trans- 

fer of Property Act, 8. 52 


. 629 





and 49— Settlement—Intervention 
of trustees—Interest in future rents 
and profits—Right to rents and pro- 
fits already received—Immoveable 
property (P.C.).. 


Religious Endowment. See Hindu Law 
—Religious Endowment. 
-————-Alienation — Mortgage of 
temple service inam .. 398 
Res judicata. See Civil Procedure 
Code, S. 11. 
Eyotwari-holder—Nature of estate of 
—Power to grant easement right.. 


Right to accustomed supply 
of water for irrigation. See Water 
rights . 268 


Security Bond—Bond given by guar- 
dian—Assignment by District Mun- 
sif . 675 

Set-off—Equitable set-off—If ‘exists 
apart from the provisions of Civil 
Procedure Code 


Settlement under Indian Succession 
Act (X of 1865)—Transfer by un- 
registered instrument of interest under 
settlement—Future rents and profits 
—Transferee trustee for company in 
ecurse of formation—Ratification by 
company after incorporation—Future 
rents and profits—Rents and profits 
which at the time of settlement had 
been received by the trustees of 
the settlement—Immoveable pro- 
perty (P.C.) 


Shipping —Cargo —Domestic animal. 


Sonthal Parganas Act (XXXVII of 
1855). See Jurisdiction (P.C.) 60 


Sonthal Parganas Justice Regulation 
(V of 1893), S. 10. See Jurisdiction 
(P.C.) 60 


Sonthal Parganas Settlement Regula- 
tion (III of 1872), Ss. 5 and 5-A (as 
amended in 1908). See Jurisdiction. 60 


Specific Performance—Document con- 
strned to be a conveyance—Document 
not registered—Agreement in the 
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.. 688 — 
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doeument—Specifie performance of— 
Document invalid according to lex 
situs . 641 


Specific Relief Act (I of 1877), S. 43— 


Declaration’ made under. See 

Civil Procedure Code, S. 11 . 619 
Surety. Sce Provincial Insolvency 

Act (1920), Ss. 39 and 43 .. 733 
Talukdar (P.C.) 691 
Tort—Nuisance. See Nuisance . 400 


Transfer of Property Act (IV of 1882) 
(as amended by Acts XXVIII of 1926 
and X of 1927), S. 3—Attestation 
—Pardanashin lady executant—<In 
the ` presence of the executant’’ 

(P.C.).. 
—S. 52—Mortgage suit—Decree 
for sale—Mortgage securing future 
crops—Deeree declaring a charge on 
future crops—Lease by mortgagor 
after final decree—Crop raised by 
lessee—Receiver in execution of 
mortgage decree—Entitled: to sell 
such erops . 638 


S. 52—Transfer of immove- 
able property after application for 
leave to sue as pauper is filed— 
Whether application to be deemed 
as suit already for purposes of S. 52. 


———8. 53—Applicability —Joint 
Hindu family—Creditors of sons, 
attaching family properties—Whe- 
ther affected by gifts made by 
father to daughter prior to attach- 
ment—Gifts to daughter’s daughter 
—Distinction .. 259 


151 





301 


———S. 53-A—Retrospective opera- 
tion—Exchange by unregistered deed 
and possession—Exchange before 
1930—Trespass after 1930—Suit to 
eviet—If plaintiff ean rely on ex- 
change in proof of his title—Defen- 
dant, if estopped—S. 53-A. not retros- 
pective . 639 





S. 54—‘Immoveable seca 
—Settlement—Intervention of trus- 
tees—Interest to future rents and 
profits—Right to rents and profits 
already received (P.C.).. 


———S. 54Sale—Transfer amount- 
ing to. See Transfer of Property 
Act, Ss. 55 (4) (b) and 100 (P.C.) 


S. 54-—Sale of spes succession- 
is by Yreversioner—Deed of release 
by reversioner in favour of vendee 
after death of limited owner—Reci- 
tal in the later document of the pre- 
vious sale—Conveyance and not 
release . 488 


440 
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Transfer of Property Act (IV of 1882), 
Ss. 55 (4) (b) and 100—Ven- 
dor’s lien—Court sale of properties 
—No application in time to set aside 
the sale—Compromise between pur- 
chaser and defendant—Some of the 
properties sold, to be reconveyed by 
the purchaser for a sum—Confirma- 
tion by Court of sale of the other 
properties—Failure to pay the agreed 
sum—Mortgage executed over the 
properties for the sum—Mortgage 
invalid—If the compromise trans- 
action is a sale—If Court auction pur- 
chaser is entitled to a vendor’s lien 
—FEffect of failure to apply in time 
to set aside the Court sale (P.C.).. 

-———§. 65-A—Applicability—Mort+ 
gage executed before 1929 

S. 82—Three items subject to 
a mortgage—Owner of two items 
paying off mortgage decree amount 
and averting sale—Liability of own- 
er of third item to contribute 

’ —If Hable to contribute with 
interest 

S. 108 (e)—Agricultural ienne 
—Trees on land decaying and perish- 
ing in ordinary course of nature— 
Suit of landlord for rent—Right of 
tenant to claim abatement of rent.. 

S. 108 (e) — Construetion— 
‘Flood? ` 

Ss. 115—Applieability to sur- 
render by tenant 


Trees—Trees on the highway owner- 
ship 
Trust—Creation of—If trust is ereat- 


ed by a contract for the sale of 





interest under a settlement (P.C.). 
——— Creation of. See Married 
Women’s Property Act (1874)' 
S. 6 sá 
-Trustee—Duties of—Appoint- 


ment of receiver to carry out, for 
an indefinite period ve 
S. 5—Last 


Trusts Act (II of 1882), 
clause—A pplicability (P.C.) 
Vendor’s lien. See Transfer of Pro- 


perty Act, S. 55 (4) (b) (P.C.) 
Verumpattom lease. See Landlord and 
Tenant he 
Water-rights—Accustomed supply of 
water for irrigation purposes, from 
Government tank—Measure of 
Irrigation purposes—Right to 
drain water—Custom 
Ryotwari lands—Right to ae- 
customed supply of water for irriga- 
tion—Exelusive right to channel 
water based on custom and prescrip- 
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Government to regulate water-sup- 


` ply—Major portion of lands in vil- 
lage registered as single crop—Water 
used for double crop for large num- 
ber of years—Inference—Determi- 
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holders and Government—Principles 
applicable a 


Wil—Bequest under —After-acquire 
properties if pass by the will 
Construction —Intention of 
testator not to create an estate of 
inheritance as defined by the ordi- 
nary law—Appointment of shebait— 
. Disposition in favour of persons who 
were to take respectively on the 
death, retirement or refusal to act 
of shebaits appointed under the will 
—Validity of—Rule in Tagore case 
—Applicability of, to succession to 
Shebaitship (P.C.) 
- Construction—Life estate — 
Decree against holder of—Execu- 
tion sale—Right of remainder man. 


Construction — Life astate— 
Failure of, not affecting subsequent 
bequest F 





Operation of—If it can speak 
of or about any date other than the 
date of death of testator—If it can 
make stipulations as to time which 
may run from any date (P.C.) 


Revocation — Testator living 
for nearly 20 years after will-—Be- 
quest of properties to his first wife 
and after her lifetime, remainder 
to her nephews—Death of first wife 
during testator’s lifetime—Marriage 
of a second wife—Claim by secand 
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‘not be ignored . 845 
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INDIA ACTS, 1936. ` 


THE INDIAN FINANCE AOT, 1936. 





An Act to fix the duty on salt manufactured in, or imported by land into, certain 
parts of British India, to fiz maximum rates of postage under the Indian 
Post Office Act, 1898, and to fix rates of income-tax and super-taz. 


Wuereas it is expedient to fix the duty on salt manufactured in, or 
imported by land into, certain parts of British India, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, and to fix rates of income-tax 
and super-tax; It is hereby enacted as follows: 


1. (1) This Act may be called THz InpvIAN 
Finance Act, 1936. i 


(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas. 


2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in 

so far as they enable the Governor-General in 

Fixation of salt duty. Council to impose by rule made under that section a 

duty on salt manufactured in, or imported into, 

any part of British India other than Burma or Aden, be construed as if, for 

the year beginning on the 1st day of April, 1936, they imposed such duty at 

the rate of one rupee and four annas per maund of eighty-two and two-sevenths 

pounds avoirdupois of salt manufactured in, or imported by land into, any 

such part, and such duty shall, for all the purposes of the said Act, be deemed 
to have been imposed by rule made under that section. 


3. For the year beginning on the 1st day of April, 1936, the Schedule 

contained in the First Schedule to this Act shall 

Inland Postage Rates. be inserted in the Indian Post Office Act, 1898, as 
the First Schedule to that Act. 


4, (1) Income-tax for the year beginning on the 1st day of April, 1936, 

: shall be charged at the rates specified in Part I of 

Income-tax and super-tax.the Second Schedule, increased in each case by one- 
twelfth of the amount of the rate, 


(2) The rates of super-tax for the year beginning on the Ist day of 
April, 1986, shall, for the purposes of section 55 of the Indian Income-tax Act, 
1922, be those specified in Part II of the Second Schedule, increased in each 
case by one-twelfth of the amount of the rate. 


(3) For the purposes of the Second Schedule ‘total income’ means 
total income as determined for the purposes of income-tax or super-tax, as 
the case may be, in accordance with the provisions of the Indian Income-tax 
Act, 1922. 


(4) For the purpose of any assessment to be made for the year ending 
31st March, 1987, the rate of income-tax applicable to such part of the total 
income of any person as is derived from salaries or from interest on securities 
paid in the year ending 31st March, 1936, shall be the previous year’s rate, and 


Short title and extent. 
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for the purposes of refunds under sub-section (1) or sub-section (3) of section 
48 in respect of dividends declared in the year ending 31st March, 1936, or of 
payments made in the said year of salaries or of interest on securities, the rate 
applicable’ to the total income of the person claiming refund shall be the 
previous year’s rate. 


Explandtion.—In this sub-section the term ‘previous years’ with refer- 
ence to any person- means the rate of income-tax which- would have been 
applicable to his total income if-he had been assessed for the year ending 31st 
March, 1936, on a total income equal to that on which he is assessable for the 
year ending 31st March, 1937. ` : f 
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. SCHEDULE I. 
Schedule to be inserted in the Indian Post Office Act, 1898. 
[See section 3.] re. 
«THE FIRST SCHEDULE. 
INLAND PosTAGE RATES. 


[See section 7.] 
Letters. 


For a weight not exceeding one tola . ae 
For every tola, or fraction thereof, exceeding one tola... 


: Postcards. 
Single 
Reply 
f Book, Pattern and Sample Packets. 
For the first five tolas -or fraction thereof - ees 
For every additional five tolas or fraction thereof in 
excess of five tolas. é g iss 
Registered Newspapers. 
For a weight not exceeding ten tolas Pe 
For a weight exceeding ten tolas and not exceeding 
twenty tolas 3 S 
For- every twenty tolas, or fraction thereof, exceeding 
twenty tolas. nee 
` Parcels: 
For-a weight not exceeding twenty tolas 


For a weight exceeding twenty ‘tolas’and not exceeding 
forty tolas. -. i : ; : 


For every forty tolas, or fraction thereof, exceeding - 





i.’ Nine 
. One and a half annas.. 


One anna.. i 
Half an anna. ` 


pies. 


Nine pies. 

Six pies. 

Quarter of an anna. 
Half .an anna. 

Half an anna. 


Two annas. 


Four annas. 


forty tolàs ' Four annas.” 
g SCHEDULE II. 
[See section 4.] 
. PartI. 
j ‘Rates of Income-tax. 
A. In the case of every individual, Hindu undivided ` . Rate. 
- family, unregistered firm and other association : 
of individuals not being a registered firm or a 
_company—, ae Sale tee de ee 4 tee, eS : 
_ (1) When the total income is. Rs. 2,000 or. upwards, .Six, pies in- the rupee. .- >> 


but is less than Rs. 5,000. -~ iG ae 
` (2) Wher the total income is Rs. 5,000 or upwards, Nine pies in the rupee. 
but is less than Rs. 10,000, . PAT ae 
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Rate. ' 


(3) When the total income is Rs. 10,000 or upwards, One anna in the rupee. 
but is less than Rs. 15,000 


(4) When the total income is Rs. 15,000 or upwards, One anna and four pies in the 


but is less than Rs. 20,000 rupee. 


(5) When the total income is Rs. 20, 000 or upwards, One anna’ and seven pies in the 


but is less than Rs. 30,000. rupee. 


(6) When the total income is Rs. 30,000 or upwards, One anna and eleven pies in the 


in the 


in the 


but is less than Rs. 40,000. rupee, 
(7) When the total income is Rs. 40,000 or upwards, Two annas and one pie in the 

but is less than Rs. 1,00,000. rupee. 

(8) When the total income 'ʻis Rs. 1,00,000 or Two annas and two pies | 
upwards, rupee. 

B. In the case of every „company and registered firm, Two annas and two pies 
whatever its total income. rupee. 

Part II. 


Rates of Super-tax. 


Rate. 
In respect of the excess over thirty thousand rupees -> 
of total income— 


(1) In the case of every company— 


(a) in, respect of. the first twenty tiousand rupees Nil. 
of such excess. 


(b) for every rupee of the remainder of such excess One anna in the ‘Tupee. 
(2) (a) -in the case of every Hindu undivided family— 


(i) in respect of the first forty-five “thousand. Nil. 
rupees of such excess. 


(ii) for every ‘rupee of the next twenty- five One anna and three pies, in the. 


thousand rupees of such excess. rupee. 
(b) in the case of every individual, unregistered 

firm and other association _ of individuals not 

being a registered firm or a company— 


(i) for every rupee of the first twenty thousand Nine pies -in the. rupee. 
Tupees of such excess 


(i) for every rupee of the next fifty thousand One anna and three pies 


rupees of such excess. ` rupee, 


(c) in the case of every individual, Hindu undivided 
family, unregistered firm and other association 
of individuals not being a registered firm or a 
company— 


in the 


(i) for every.rupee of the next fifty thousand One anna and nine pies in the 


rupees of such excess. rupee. 


(ii) for every rupee of the next fifty.. thousand Two annas and-three pies in’ the 


rupees of such excess. rupee. 


(iii) for every rupee of the next fifty thousand Two annas and nine pies .in the 


rupees of such excess, _ rupee. 


(iv) for every rupee of the next Atty thousand Three annas‘ and three pies in the 


rupees of such excess: rupee. 


(v) for every rupee of the next fifty thousand Three annas and nine pigs, in the 


rupees of such excess. rupee. 


(vi) for every rupee of the next fifty totana ‘Four annas and tiree pies in the 


rupees of such excess. . Tupee, 


(vii) for every rupee of the next fifty thousand Four annas and nine pies in the 


rupees of such excess, ; rupee. 


(viii) for every rupee of- the next fifty thousand Five annas and three pies in the 


rupees of such excess. - rupee. 


(ix) for every rupee of the next fifty ‘thousand ‘Five annas and nine pies in the. 


- rupees of such excess. rupee. 


(æ) for every rupee of the remainder of such Six annas and: three pies ii the` 


‘ 


excess, i ee . , Tupee. 
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This Bill has been consented to by the Council of State. 
oe ` M. B. DADABHOY, 
President, Council of State. 
The 31st March, 1936. | 


I assent to this Bill. 

WILLINGDON, 
os 2 ‘Viceroy and Governor-General. 
The 31st March, 1936. 


This Act has been made by me as Governor-General under the provisions 
of section 67-B of the Government of India Act. 
_ WILLINGDON, 
Viceroy and Governor-General. 
The 81st March, 1936. i l l 


Waereas I, Freeman, Earl of Willingdon, am of opinion that a state of 
emergency exists which justifies the direction by me that the Indian Finance 
Act, 1936, being an Act made by me under the provisions of section 67-B ‘of 
the Government of India Act, shall come into operation forthwith : 


Now, THEREFORE, in exercise of the power conferred by the proviso to 
sub-section (2) of that section, I do hereby direct accordingly. 


WILLINGDON, 
Viceroy and Governor-General. 
The 31st March, 1936. 


THE ITALIAN LOANS AND CREDITS PROHIBITION ACT, 1936. 


Act No. I or 1936. 
, [21st April, 1936. 
An Act to prohibit the making of certain loans and credits.: 


‘WHEREAS it is expedient in pursuance of the obligations imposed on 
India as a signatory to the Covenant of the League of Nations by Article 16 
thereof, to prohibit the making of certain loans and credits; It is hereby enacted 
as follows :— a 

1. (1) This Act may be called Tae ITALIAN 
LOANS AND CREDITS PROHIBITION Act, 1936. 

., (2) It extends to the whole of- British - India, including British 
Baluchistan and the Sonthal Parganas. 


Prohibition of loans, — 2. (1) No person shall— 


f (a) make, contribute to, participate in or assist in the making or issu- 
ing of any loan (wherever the loan is made or issued or to be made or issued) to 
or for the benefit of— 


(i) the Government of any Italian territory, or 


Short title and extent. 


tor 1986] THE SALT ADDITIONAL IMPORT DUTY (EXTENDING) ACT. 5 


E (ii) any person (not being a body corporate) of whatever nationa- 
lity resident in any such territory, ‘or i i 
(iii) any person wherever resident, being a body corporate incor- 
porated under the law of any such territory, : 
or 

(b) offer’ for subscription, underwrite or otherwise assist in the issue 
of or subscribe for any shares, wherever issued or ‘to be issued, in any such 
body corporate. ke n ; 

(2) Any person who either— -. i 

(a) by giving a guarantee or by becoming a party to a bill of exchange 
assumes any liability for payment of money’ and thereby enables another 
person to raise money, or 

(b) buys a bill of exchange (not being a bill payable on demand) 
from another person, or 

(c) in connection with the sale of goods gives credit in any form to or 
for the benefit of another person, 
shall be deemed for the purposes of sub-section (1) to make a loan to or for the 
benefit of that other person. > i 

(3) Nothing iņ this section shall be taken to prohibit the performance 
of any contract made before the 18th day of November, 1935, with any Govern- 
ment or person. other than such a Government or person as is mentioned in 
claise (a) of sub-section (1), but save as aforesaid the provisions of this section 
shall have effect notwithstanding anything in any contract. 

(4) Nothing in this section shall apply to any loan to or for the . 
benefit of an institution which is declared by the Governor-General in Council 
to be for the purposes of this section an institution having a humanitarian 
or religious object. ; 
3. Whoever contravenes the provisions of 

Penalty for contraven- section 2 shall be punishable with imprisonment 

tion of section 2. for a term’ which may extend to two years, or with 

fine, or with both. 

4, Where any contravention of section 2 by a body corporate is proved 

Liability of Director or to have been committed with the consent or appro- 

other officer of body cor- val of or to have been facilitated by any neglect on 

porate. the part of any Director, Manager, Secretary or 

other officer of such body corporate, he as well as 

such body corporate shall be deemed to be guilty of the contravention and shall 
be punishable with the punishment provided for the offence. 


Repeal of Ordinance IIT 5. The Italian Loans and Credits Prohibi- 
of 1935. tion Ordinance, 1935, is hereby repealed. 

6. The Governor-General in Council may, by notification in the Gazette 

l of India, declare that with effect from such date as 

Termination of Act. may. be specified in the notification this Act shall 

. . : cease to be, in operation, and upon the issue of 

such notification this Act shall be deemed to be repealed on the date so specified. 


THE SALT ADDITIONAL IMPORT DUTY (EXTENDING) ACT, 1936. 


Acrt No. IT or 1936. 
S ; [21st April, 1936. 
An Act further to extend the operation of the Salt (Additional 
Import Duty) Act, 1981. 
n _ WHEREAS it.is expedient further to extend the operation of the Salt 
(Additional Import Duty) Act, 1931; It ig hereby enacted as follows :— 
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. 1. This Act may be called Tae Saur ADDI- 
TIONAL Import: Dury (ExtTenpina) Act, 1936. 


- 2. rs ts 2 In sub-section (8) of section 1 of the Salt 
Amendment of section 1, (Additional Import Duty) Act, 1931 (hereinafter 

Act XIV of 1931. ‘referred to as the said Act), for the figures “1936” 

ae me . the figures “1938” shall be substituted. 

a eee ae 3. In sub-section (1) of section 8 of the said 
Amendment of section 3, Act, for the word “two” the word “one” shall be 

Avt XIV of 19831. substituted. 


“Short title: 


THE PARSI MARRIAGE AND DIVORCE ACT, 1936. 





Act No. III or 1936. 
Peo - [28rd April, 1936. 
An Act to amend the law relating to marriage and divorce among Parsis. 


WHEREAS it- is expedient to amend the law relating to marriage and 
divorce among Parsis; It is hereby enacted as follows :— 


I— PRELIMINARY. 


`- Short title, extent and - 1. (1) This Act may be .called Toe Parst 
commencement. MARRIAGE AND Divorce Acr, 1986. 


; (2) It extends to the whole of British India and, in respect of Parsi 
_ subjects of His Majesty, to the whole of India: 


_., , Provided that the Governor-General in Council may, in respect of 
territories in India beyond the limits of British India, by notification in the 
Gazette of India, direct that the provisions of this Act relating to the constitu- 
‘tion and powers of Parsi Matrimonial Courts, and to appeals from the decisions 
and orders of such Courts shall apply with such modifications as may be specified 
in the notification. l 

(8) It shall come into force on such date as the Governor-General 
in Council may, by notification in the Gazette of India, appoint. 


Deñnitions. .  - 2. In this Act, unless. there is anything 
: $ repugnant in the subject or. context, — i 


, (1) “Chief Justice” includes senior Judge; 
`i - (2) “Court” means a Court constituted under this Act ; 

_ (8) to “desert”, together with its grammatical variations and cognate 
expressions, means to desert the other party to a marriage without reasonable 
cause and without the consent, or against the will, of such party ; 

(4) “grievous hurt” means— 

' (a) emaseulation ; 

(b), permanent privation of the sight of either eye; 
(c) petmanent privation of the hearing of either ear ; 
paea (d) privation of any member or joint; 
- ` (e) destruction or permanent impairing of the powers of any member 
or joint; a 
«.°" ' (f) permanent. disfiguration of the head- or face; or 
(g) any hurt which endangers life; 
. (5) “husband” means’ a Parsi husband; 
` (6) “marriage” means a marriage between Parsis whether contracted 
before or-after the commencement of, this Act; ` - 
(7) a “Parsi” means a Parsi Zoroastrian ; a 
+) 3 2(8)3 “priest” means d Parsi priest and includes Dastur and Mobed; and 


--(9) wife’ meansa Parsi wife. ©: = , 
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IL.—MARRIAGES BETWEEN PARSIS. 
Requisites to validity of S N lid if 

Parsi: marriages. - o marriage shall be valid if— 

- (a) the contrasting: partion: are related to each other in any of the 
TA of consanguinity or affinity set forth in Schedule I; or 

(b) such marriage is not solemnized, according to the Parsi form of 
ceremony called “Ashirvad” by, a priest in the presence of two Parsi witnesses 
other than such priest; or 

(c) in the case of any Parsi (whether such Parsi has changed his or her 
religion or domicile or not) who has not completed the age of twenty-one years, 
the. consent of his or her father or guardian has not been previously given 
to such marriage. 


4, (1) No Parsi (whether such Parsi has changed his or her religion or 

, domicile or not) shall contract any marriage under 

Remarriage when un- this Act or any other law in the lifetime of his or 

lawful. 3 her wife or husband, whether a Parsi or not, except 

after his or her lawful divorce from such wife or 

husband or after his or her marriage with such wife or husband has: lawfully 

been declared null and void or dissolved, and, if the marriage was contracted 

with such wife or husband under the Parsi Marriage and Divoree Act, 1865, 

or ‘under this Act, except after a divorce, cerns or dissolution as aforesaid 
under either of the: said Acts. 


(2) Every marriage contracted contrary to the provisions of sub- 
section’ (1) shall ‘be void. 


5. Every Parsi who during the lifetime of his or her wife or husband: 
whether a Parsi or not, contracts a marriage without 
Punishment of bigamy. having been lawfully divorced from’ such wife or 

Do 37 husband, or without his or her marriage with such 
wife or husband having legally been declared null and void or dissolved, shall 
be subject to the penalties provided in sections 494 and 495 of the Indian Penal 
Code for the offence of marrying again during the lifetime of a husband or wife. 


6., Every marriage contracted under this ‘Act shall, immėdiately on the 
solemnization thereof, be certified by the officiating 
Certificate and registry of priest in the form contained in Schedule II. ‘The 
marriage. - certificate shall be signed by the said priest, the 
. contracting parties, or their fathers or guardians 
wra they shall not have completed the age of twenty-one years, and two wit- 
nesses present.at the marriage; and the said priest shall thereupon send such 
certificate together with a fee of two rupees to be paid by the husband to the 
Registrar of the place at which such marriage is solemnizéd.. The Registrar- on 
receipt of the certificate and fee shall enter the certificate in a register to be 
kept by him for that purpose and shall be entitled to retain the fee. 


. 1. For the purposes.of this Act a Registrar shall. be appointed.. Within 

; the local limits of “the ordinary original civil juris- 

Appointment of Regis- diction of a High Court, the Registrar shall be 

trar. . appointed by the Chief. "Justice of such: Court, and 

without such limits, by the Local Government. 

Every Registrar so appointed may be removed by the Chief Justice or Local 
Government appointing him. 


8.. The register of marriages naime in section’6 shall, -at all reason- 
i , . able times, be- open- for inspection, and ` certified 
Marriage register. to. be extracts therefrom shall, on application, be given by 
open for public iniepeetion.. _ the -Registrar on payment-to him by the. applicant 
‘of two rupees for edch.'such. extract: . Every : such, 

register shall be wise of the truth of the statements therein contained, ` 
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9. Every Registrar, except the Registrar appointed by the Chief Justice 

A of the High Court of Judicature at Bombay, shall, 

ger ent hoa at such intervals as the Local Government by which 

of. Births,. Deaths ‘and be was appointed from time to time directs, send 

Marriages. to the Registrar-General of Births, Deaths and 

a oe . . Marriages for the territories administered by such 

Local Government a true copy certified by him in such form as such Local 

Government from time to time prescribes,. of all certificates entered by him 
in the said register of marriages since the last of such intervals. 


10. When a Court passes a decree for divorce, nullity or dissolution, the 

: Court shall send a copy of the decree for registration 
Registration of divorces. to the Registrar of Marriages within its jurisdiction 
appointed under section 7; the Registrar shall enter 

the same in a register to be kept by him for the purpose, and the provisions 
of Part II applicable to the Registrars and registers of marriages shall be 
applicable, so far as may be, to the Registrars and-registers of divorces and 
decrees of nullity and dissolution. i j 


11. Any. priest knowingly and wilfully solemnizing any marriage con- 
trary to and in Violation of section 4 shall, on 
conviction thereof, be punished with simple | im- 
prisonment for a term which:may extend to six 
; months, or with fine which may extend to two 
hundred rupees, or with both. 


12. Any priest neglecting to comply with any of the requisitions 
TR affecting him contained in section 6 shall, on convic- 
i Penalty for priest’s neg: tion thereof, be punished for every such offence with 
ect of requirements of ^ f S : 
section 6. simple imprisonment for a term which may extend 
to three months, or with fine which may extend to 
one hundred rupees, or with both. 


13. Every other person required by section 6 to subscribe or attest the 

. : said certificate who shall wilfully omit or neglect so 
Penalty for omitting to. to do; shall, on conviction thereof, be punished for 
subscribe and attest certifi- every such offence with a fine not exceeding one 
cate: hundred rupees. 


Penalty for solemnizing 
marriage contrary to sec- 
tion 4 ; 


14. , Every person making or signing or attesting any such certificate 
containing a statement which is false, and which he 
either knows or believes to be false, shall be punished 
with simple imprisonment for a term which may 
extend to three months, or with fine which may extend to one hundred rupees, 
or with both; and if the act amounts to forgery as defined in the Indian Penal 
Code, then such person shall also be liable, on conviction thereof, to the 
penalties provided in section 466 of the said Code. 


. Penalty for making, ete., 
false certificate. 


15.. Any Registrar failing to enter the said certificate pursuant to 
_ section 6 shall be punished with simple imprison- 
ment for a term which may extend to one year, or 
with fine which may extend to one thousand rupees, 


"Penalty for failing to 
register certificate. 


ot with both. 


16. Any person secreting, destroying, or dishonestly or fraudulently 
. altering the said register in any part thereof, shall be 
punished with imprisonment of either description as 
defined in the Indian Penal Code for.a term which 
ou ge. +. ++. May extend to two years, or if he be a Registrar, for 
a:term which may extend to five years and shall also he liable to fine which 


-" Penalty for ` secreting, 
destroying or altering 
register. s ; É 


niay extend to five hundred rupees, 
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17. No marriage contracted under this Act shall be deemed to be invalid 
solely by reason of the fact that it was not certified 
under section 6; or that the certificate was not sent 
to the Registrar, or that the certificate was defective, 


“Formal irregularity not 
‘to invalidate marriage. 


irregular or incorrect. 
III.—Parst MATRIMONIAL Courts. 


` 18- For the purpose of hearing suits under this Act, a special Court 

: y ., shall be constituted in each of the Presidency-towns 

Constitution of X Special of Calcutta, Madras and Bombay, and in such other 

Courte under theniet: places. in the territories of the several Local Gov- 
ernments as such Governments respectively shall think fit. 


19. The Court so constituted in each of the Presidency-towns shall be 
Parsi Chief Matrimonial entitled the Parsi Chief Matrimonial Court of Cal- 
G cari i cutta, Madras'or Bombay, as the case may be. The 
i local limits of the jurisdiction of a Parsi Chief 
Matrimonial Court shall be conterminous with the local limits of the ordinary 
original civil jurisdiction of the High Court. The Chief Justice of the High 
Court, or such other Judge of the same Court as the Chief Justice shall from 
time to time appoint shall be the Judge of such Matrimonial Court, and, in the 
trial of cases under this Act, he shall be aided by seven delegates. 


20. Every Court so constituted at a place other than a Presidency-town 

: ee . shall be entitled the Parsi District Matrimonial 

ae retin Matte Court of such place. Subject to the provisions con- 

tained in section 21, the local limits of the jurisdic- 

tion of such Court shall be conterminous with the limits of the district in which 

it is held. The Judge of the principal Court of original civil jurisdiction at 

such place shall be the Judge of such Matrimonial Court, and in the trial of 
cases under this Act he shall be aided by seven delegates. - 


; 21.’ The Local Government may from time 

, Power to alter territorial to time alter the local limits of the jurisdiction of 

jurisdiction of District any Parsi District Matrimonial Court, and may 

Courts. . inelude within such limits any number of districts 
under its government. 


Any district which the Local Government, on account of the fewness 
"Certain districts to be of its Parsi inhabitants, shall deem it inexpedient 
within jurisdiction of the tO include within the jurisdiction of any District 
Chief Matrimonial Court. Matrimonial Court, shall be included within the 
jurisdiction of the Parsi Chief Matrimonial Court 

for the territories under such Local Government where there is such a Court. 


22. 


23. A seal shall be made for every Court constituted under this Act, 

Court seal. and all decrees and orders and copies of decrees and 

, -orders of ‘such Court shall be sealed with such seal, 
which shall be kept in the custody of the presiding Judge. 


24, (1) The Local Governments shall, in the Presidency-towns and dis- 

EA tricts subject to their respective: governments, 

Appointment of dele- respectively appoint persons to be delegates to aid 

gates. in the adjudication of cases arising under this Act, 

after giving the local Parsis an opportunity of expressing their opinion in such 
manner as the respective Governments may think fit. 


(2) The persons so appointed shali be Parsis, their names shall be pub- 
lished in the local official Gazette and their number shall, within the local limits 
of the ordinary original civil jurisdiction of a High Court, be not more than 
thirty, and in districts beyond such limits, not more than twenty, ` 

2 ` 
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. 25. The appointment of a delegate shall be for ten years; but he shall 
be eligible for reappointment for the like term or 
terms. Whenever a delegate shall ‘die, or have com- 
: pleted his term of office, or be desirous of relinquish- 
ing his office, or x pete or become incapable or unfit to act, or cease to be a Parsi, 
or “be convicted of an offence under the Indian Penal Code or other law for the 
time being in force, or be adjudged insolvent, then and so often the Local Govern- 
ment may appoint any person being a Parsi to be a delegate in his stead; and 
ne name of the person so appointed shall be published in the local official 
tazette. of 


Power to appoint new 
delegates. ‘ i 


£ l ; 26. All delegates spud under this Act 
Delegates to be deemed shall be considered to be public servants within the 
public servants. . meaning of the Indian Penal Code. 


TE i 27. The delegates selected: under sections .19 

Selection’ of delegates and 20 to aid in the adjudication of suits under this 

unger Sections <3, oe ointed Act, shall be taken under the orders of the.presiding 

under section 24. re Judge of the Court in due rotation from. the dele- 

ae -gates appointed by the Local Government under 
section 24: 


‘Provided that each party to the suit -may,. witout cause assigned, 
challenge any ‘three of the delegates attending the Court before such delegates 
are selected, and no delégate so challenged shall be selected. 


' 28. All legal practitioners entitled to practise in a High Court shall 
be entitled to practise .in any Court constituted 
under this Act, and all legal practitioners entitled 

` to practise in a District Court shall be entitled, to 

practise in any. Parsi District Matrimonial Court constituted under this Act. 


, . . 29. (1) Al suits instituted under this Act 
E in which suits to be Shali be brought in the Court within the limits of 
he 3 whose jurisdiction the defendant resides at the time 

: of the institution of the suit. 


(2) When the defendant shall at such time have left British India 
such suit shall be brought in the Court at the place where the pamati and 
defendant last resided together. 


(3) In. any case; whether the defendant kida in British India or not, 
such suit may be brought in the Court at the place where the plaintiff resides 
or at the place where the plaintiff and: the defendant last resided together; 
if such Court, after recording. its reasons in writing, ee leave so to do. 


_ Practitioners in Matri- 
monial Courts. ' 


IV. — MATRIMONIAL Surrs. ` . : ~ 


30. In any case in which consummation of the marriage is from natural 
: causes impossible, such -marriage may, at the 
Suiits for aalit instance .of either D thereto, þe declared to be 
null and void. . 


31. If a anand or wife shall have T E absent from his 

or her wife or husband for the space of seven years, 

Suits. for dissolution. and shall not have been heard of as being. alive 

within that time by those persons who would have 

Saritel earl of him or her, had he or she been alive, the marriage of such 
husband or ee may, at the instance of either party thereto, be’ dissolved. 


bth tone ee _ —_ 82. Any married person may sue for divorce 
: » Grounds for. divorce. ae on any one. or, more cof the following . , rounds, . 


YAS namely: ei Fries ee 


wend 
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(a) that the marriage has not been consummated within one year 
after its solemnization owing to the wilful refusal of the defendant to con- 
summate it; . 

; (b) that the defendant at the time of the marriage was of unsound 
mind and has been habitually so up to the date of the suit: 

Provided that divorce shall not be granted on this ground, unless the 
plaintiff (1) was ignorant of the fact at the time of the marriage, and (2) has filed 
the suit within three years from the date of the marriage; 

(c) that the defendant was at the time of marriage pregnant by some 
person other than the plaintiff : 


Provided that.divorce shall not be granted on this ground, unless (1) 
the plaintiff was at the time of the marriage ignorant of the fact alleged, (2) 
the suit has been filed within two years of the date of marriage, and (3) marital 
intercourse has not taken place after the plaintiff came to know of the fact; 

(d) that the defendant has since the marriage committed adultery or 
fornication or bigamy or rape or an unnatural offence: 


Provided that divorce shall not be granted on this ground, if the suit 
has been filed more than two years after the plaintiff came to know of the fact; 

(e) that the defendant has since the marriage voluntarily caused 
grievous hurt to the plaintiff or has infected the plaintiff with venereal disease 
or, where the defendant is the husband, has compelled the wife to submit’herself 
to prostitution : 


Provided that divorce shall not be granted on this ground, if the suit 
has been filed more than two years (i)-after the infliction of the grievous hurt, or 
(ii) after the plaintiff came to know of the infection, or (iii) after the last act 
of compulsory prostitution ; s 

(f) that the defendant is undergoing a sentence of imprisonment for 
seven years or more for an offence as defined in the Indian Penal Code: 

‘ Provided that divorce shall not be granted on this ground, unless the 
defendant has prior to the filing of the suit undergone at least one year’s impri- 
sonment out of the said period; 

(g) that the defendant has deserted the plaintiff for at least three 
years; i . 
(h) that a decree or order for judicial separation has been passed 
against the defendant, or an order has been passed against the defendant by a 
Magistrate awarding separate maintenance to the plaintiff, and the parties have 
not had marital intercourse for three years or more since such decree or order; 

(i) that the defendant has failed to comply with a decree for restitu- 
tion of conjugal rights for a year or more; and 


(j) that the defendant has ceased to be a Parsi: . 


Provided that divorce shall not be granted on this ground if. the suit 
has been filed more than two years after the plaintiff came to know of the fact. 


33. In every such suit for divorce on the ground of adultery, the plain- 

tiff shall, unless the Court shall otherwise order, 

Joining of co-defendant. make the person with whom the adultery is alleged 

l i to have been committed a co-defendant, and in any 

such suit by the husband the Court may order the adulterer to pay the whole or 
any part of the costs of the proceedings. ` l 


34. . Any married person may stie for judicial separation on any of the 
grounds for which such person could have filed a 
suit for divorce, or on the ground that the defendant 
has been guilty of such cruelty to him or her or their 
children, or has used such personal violence, or has behaved in such a way as to’ 


Suits for judicial separa- 
tion. 2 
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render it in the det of the Court improper to compel him or her to live 
with the defendant. 
35. In any suit under section 30, 31, 32 or 34, whether defended or not, 
if the Court be satisfied that any of the grounds set 
Decrees in certain suits. forth in those sections for granting relief exist, that 
none of the grounds therein set forth for withhold- 
ing relief’ exist and that— 
(a) the act or omission set forth in the plaint has not been condoned ; 
_ (b) the husband and wife are not colluding together ; 
(c) the plaintiff has not connived at or been accessory to the said act 
or omission : 
(d) (save where a definite period of limitation is provided by thig Act) 
there has been no unnecessary or improper delay in instituting the suit; and 
(e) there is no other legal ground why relief should not be granted; 
then and in such. case, but not otherwise, the Court shall decree such relief 
accordingly. 
36. Where a husband shall have deserted or without lawful cause 
; ceased to cohabit with his wife, or where a wife shall 
Suits for restitution of have deserted or without lawful cause ceased to co- 
conjugal rights. habit with her husband, the party so deserted or 
with whom cohabitation shall have so ceased may 
sue for the restitution of his or her conjugal rights and the Court, if satisfied 
of the truth of the allegations contained in the plaint, and that there is no just 
ground why relief should not be granted, may proceed to decree such restitution 
of conjugal rights accordingly. 
s ie 37. In any suit under this Act, the defen- 
Pi params ar by defer dant may make a counter-claim for any relief he or 
5 ` she may be entitled to under this Act. 


38. Notwithstanding anything hereinbefore contained no suit shall be 

io. Baie to. be brought £0 brought in any Court to enforce any marriage or 

enforce marriage or con- Ny contract connected with or arising out of any 

tract arising out of marri- marriage, if, at the date of the institution of the suit, 

age when husband is under the husband shall not have completed the age of six- 

sixteen years or wife under teen years, or the wife shall not have completed the 
fourteen years. 

the age of fourteen years. 


39- In any suit under this Act if the wife shall not have an indepen- 

dent income sufficient for her support and the neces- 

Alimony pendente lite. ` sary expenses of the suit, the Court, on the appli- 

cation of the wife, may order the husband to pay her 

monthly or weekly during the suit such sum not exceeding one-fifth of her hus- 

band’s net income as the Court, considering the circumstances of the parties, 
shall think reasonable. 


40. (1) The Court may, if it. shall think fit at the time of passing any 

decree under this Act or subsequently thereto on 

` Permanent alimony. application made to it for the., purpose, order that 
the husband shall,— 

(a) to the satisfaction of the Court, secure to the wife while . she 
remains chaste and unmarried such gross sum or such monthly or periodical 
payment of money for a term not exceeding her life as, having regard to her 
own property, if any, her husband’s ability and the conduct of the parties, 
shall be deemed just, and for that purpose may require a proper instrument 
to be executed by all necessary parties and suspend the pronouncing of its 
decree until such instruments shall have been duly executed, or 


(b) make such monthly payments to the wife aut her maintenance and 
support.as the Court. may think reasonable, 
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In case any such order shall not be obeyed by her husband it may be enforced 
in the manner provided for the execution of decrees and orders under the Code 
of Civil Procedure, 1908, and further the husband may be sued by any person 
supplying the wife with necessaries during the time of such disobedience for the 
price of such necessaries. i 


(2) The Court, if satisfied that there is a change in the circumstances 
of either party àt any time, may at the instance of either party vary, modify or 
rescind such order in such manner as the Court may deem just. 


41. In all cases in which the Court shall make any decree or order for 

alimony it may direct the same to be paid either to 

Payment of alimony to the wife herself, or to any trustee on her behalf to be 

wife or to her trustee. approved by the Court, and may impose any terms or 

; restrictions which to the Court may seem expedient, 

and may from time to time appoint a new trustee, if for any reason it shall 
appear to the Court expedient so to do. a 


42. In any suit under this Act the Court may make such provisions 
: an in the final decree’ as it may deem just and proper 

Disposal of joint pro- with respect to-property presented at or about 
perty. the time of marriage which may belong jointly to 
both the husband and wife. ; 


: 2 , 43. In every suit preferred under this Act, 
ag panel be heard with the case shall be tried with closed doors should such 
cloed “dors: be the wish of either of the parties. 


44. Notwithstanding anything contained in section 19 or section 20, 
where in the case of a trial in a Parsi Matrimonial 
Validity of trial Court not less than five delegates have attended 
f throughout the proceedings, the trial shall not be 
invalid by reason of the absence during any part thereof of the other delegates. 


45.. The provisions of the Code of Civil Pro- 
; AER cedure, 1908, shall, so far as the same may be appli- 
Provisions of poke Pro cable, apply to proceedings in suits instituted under 
cedure Code to apply to this Act including proceedings in execution and 
suits under the Act. 
orders subsequent to decree. 


46. In suits under this Act all questions of law and procedure shall be 

Determination of ques- determined by the presiding Judge; but the decision 

tions of law and procedure on the facts shall be the decision of the majority of 
and of fact. the delegates before whom the case is tried: 


j = Provided that, where such delegates are equally divided in .opinion, 
the decision on the facts shall be the decision of the presiding Judge. ; 


4: k . . 
Appeal to High Court. from. T. An appeal shall lie to the High Court 


(a) the decision of any Court established under this Act, whether 
. . . . . . . a 
Chief Matrimonial Court or District Matrimonial Court, on the ground of the 
l decision . eing contrary to some law or usage having the forcé of law, or of a 
substantial error or defect in the procedure or investigation of the case which 


may have produced error or defect in the decision of the case upon the merits 
and on no other ground; and ? 


WE (b) the granting of leave by any such Court under sub-section (3) of 
section 29 : i ; 


Provided that such appeal shall be instituted within three calendar 
months after the decision appealed from shall have been pronounced, 
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48. When ‘the time hereby limited for appealing against any decree 

oor eh granting a divorce or annulling or dissolving a 

a Ror marriage shall have expired, and no appeal shall 

i have been. presented against such decree, or when 

any such appeal sial have been dismissed, or “when in the result of any 

appeal a divorce has been granted or a marriage has been declared to be 

annulled or dissolved, but not sooner, it shall be lawful for the respective 

parties theréto to marry again, as if the prior marriage had been terminated 
by death. 


V.—CHILDREN OF THE PARTIES. 


r 49, In any suit under this Act, the Court may from time to time pass 
<2 such interim orders and make such provisions in the 
Sie of children. final decree as it may deem just and proper with 
respect to the custody, maintenance and education 
of the children under the age of sixteen years, the marriage of whose -parents 
is the subject of such suit, and may, after the final decree upon application, by 
petition for this purpose, make, revoke, suspend or vary from time to time all 
such orders and provisions with respect to the custody, maintenance and edu- 
eation of such children as might have been made by such final decree or by 
interim orders in case the suit for obtaining such decree were still pending. 


50. In any case in which the Court shall pronounce a decree of divorce 

or judicial separation for. adultery of the wife, if it 

' Settlement of wifes pro- shall be made to appear to the Court that the wife 

perty for benefit of children. jg entitled to any property either in possession or 

reversion, the Court may order such settlement as it 

shall think reasonable to be made of any part of such property, not exceeding 
one half thereof, for the benefit of the children of the marriage or any of them- 


VI.— MISCELLANEOUS. 


51. The High Court shal: have superintendence over all Courts consti- 

tuted under this Act subject to its appellate jurisdic- 

Superintendence of High tion in the same manner as it has over other Courts 

Court. under section 107 of the Government of India Act, 

and all the provisions of that section shall apply to 
such Courts. 


‘52. (1) The provisions of this Act shall-apply to all suits to which the 

same are applicable whether the circumstances re- 

Applicability of provi- lied on occurred before or after the passing of this 

sions of thé Act Act, and whether any decree or order referred to 

was passed under this Act or under the law in force 

before fie passing of this Act, and where any proceedings are pending in any 

Coùrt at the time of the commencement. of this Act, the Court shall allow such 

amendment of. the pleadings as may be. nee as the result of the coming 
into operation of this Act. 

-  (2).A: Parsi who has contracted a marriage under the Parsi Marriage 
and Divorce Act, 1865, or under this Act, even though such Parsi may change 
his or her religion or ‘domicile, so long as his or her wife or husband is alive 
and: so long as such Parsi has not been lawfully divorced from such wife or ' 
husband or such marriage has not lawfully been declared null and void or 
dissolved under the decree of a competent Court under either of the said 
Acts, shall remain bound by the provisions of this Act. 


53. The Parsi erage: and  Diyorce Act, 


Repeal 1865, is sey severe 


| ut or 1936] . . TËT PARSI MARRIAGE AND DIVORCE ACT. 15 
SCHEDULE I. 


I 
(See Section 3.) 
Table of prohibited degrees of consanguinity and affinity. 


A man shall not marry his— 
Paternal grand-father’s mother. 
Paternal grand-mother’s mother. 
Maternal grand-father’s mother. 
Maternal grand-mother’s mother. 
Paternal grand-mother. 
Paternal grand-father’s wife. 
Maternal grand-mother. 7 
Maternal grand-father’s wife. 
Mother or step-mother. 

10. Fathers sister or step-sister. 

11. Mother’s sister or step-sister. 

12. Sister or step-sister. ade al 7 , 

13. Brother’s daughter or step-brother’s daughter, or any direct lineal descendant 
of a brother or step-brother. i 


I4. Sister’s daughter or step-sister’s' daughter, or any direct lineal descendant of a 
sister or step-sister. 


15. Daughter or step-daughter, or any direct lineal descendant of either. 
16. Son’s daughter or step-son’s daughter, or-any direct lineal descendant of a son 
or step-son. 
17. Wife of son or step-son, or of any direct lineal descendant of à son or step-son. 
18, Wife of daughter’s son or of step-daughter’s son, or of any direct lineal descen- 
dant of a daughter or step-daughter. z 
-~ 19. Mother of daughter’s husband. 
t 20. Mother of son’s wife. 
21, Mother of wife’s paternal grand-father. 
22, Mother of wife’s paternal grand-mother. 
~~“ 23, Mother of wifes maternal grand-father. -~ 
24. Mother of wifes maternal grand-mother. 
25. Witfe’s paternal grand-mother. 
26. Wifes maternal grand-mother. 
27. Wife’s mother or step-mother. 
28 Wife’s father’s sister. ; 
29. Wife’s mother’s sister. 
30. Father’s brother’s wife. 
31. Mother’s brother’s wife. 
32. Brother’s son’s wife. 
33. Sister’s son’s wife. 
A woman shall not marry her— 
1. Paternal grand-father’s father. 
2. Paternal grand-mother’s father. 


SOAS oP wr 


3. Maternal grand-father’s father. 

4. Maternal grand-mother’s father. 

5. Paternal grand-father. 

6. Paternal grand-mother’s husband. 

7. Maternal grand-father. 

8. Maternal grand-mother’s husband. 

9. Father or step-father. 

10. Father’s brother or step-brother. 

11. Mother’s brother or step-brother. 

12. Brother or step-brother. : ` 
13. Brother’s son or step-brother’s son, or any direct lineal descendant of a brother 

or step-brother. 


14. Sister’s son or step-sister’s ‘son, or any direct lineal descendant of a sister or 
step-sister. : 

15. Son or step-son, or any direct lineal descendant of either. 

16. Daughter’s son or step-daughter’s son, or any direct lineal descendant of a 
daughter or stép-daughter. - A 


` 
17. Husband of daughter or of step-daughter, or of any direct lineal descendant of 
a daughter or step-daughter. ; 


18. Husband of son’s daughter or of step-sor’s daughter, or of any direct lineal 
descendant of a son or step-son. , - : i 

19. Father of daughter’s husband. s 

20. Father of son’s wife. ‘ ; 

21. Father of husband’s paternal grand-father. 

22. Father of husband’s paternal grand-mother, 
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23. Father of husband’s maternal grand-father. 

24, Father of husband’s maternal grand-mother. 

25. Husband’s paternal grand-father. 

26. Husband’s maternal grand-father. 

27. Husband’s father or step-father. 

28. Brother of husband’s father. 

29. Brother of husband’s mother. . 

30. Husband’s brother’s son, or his direct lineal descendant. 
:81. Husband’s sister’s son, or his direct lineal descendant. 

32. Brother’s daughter’s husband. . ; 
33. Sister’s daughter’s husband. . šini 


Norr.—In the above table the words “brother” and “sister” denote brother and sister 
of the whole as well as half blood. Relationship by step means relationship by marriages. 





SCHEDULE II. 
' (See Section 6.) 


Certificate of Marriage. 








| Date and place of marriage. 





Names of the husband and wife, 





a 


| Condition at the time of marriage. 
Í Rank or profession, 





| Residence. 


| Names of the Fathers or Guardians. 








Rank or profession. 





Be N s tu S | Signature of the officiating Priest, 





Signatures of thecontracting parties, 





` > Signatures of the fathers or guardians of the contracting 
_ parties under 21 years of age, : 


Se a O 
| _ Signatures of witnesses. 
a O 


) 


i 


MADRAS ACTS, 1936. 


THE MADRAS ESTATES LAND (AMENDMENT) ACT, 1935. 








Acr No. I or 1986, © 
[26th November, 1935 and 16th December, 1935, 
An Act to amend the Madras Estates Land. (Amendment) Act, 1934, 


for a certain purpose. 


Waereas it is expedient to amend the Madras Estates Land (Amend- 
ment) Act, 1934, for the purpose hereinafter’ appearing; 


AND WHEREAS the previous sanction of’ the’ Governor-General has been 
‘obtained to the passing of this Act ; Bm He gs 


It is hereby enacted as follows:— 


1. This Act maybe” called Tue Mapras 
Bhort title. Estares LAND (AMENDMENT) Act, 1935, 


2. (1) In sub-section (2) of section 127 of the Madras Estates Land 

(Amendment) Act, 1934 (hereinafter referred to 

Amendment of section as the said Act), for the expression ‘1st day 

127, Madras Act VIII of of November, 1935’ in. both the places where it 

~ 1934, occurs, the expression ‘‘Ist day of May, 1936” 
1 shall be substituted: 


(2) The said Act shall be read and ‘construed as if the amendment 
hereby enacted had formed part of the said Act from its commencement. 





THE MADRAS CO-OPERATIVE SOCIETIES: (AMENDMENT) 
ACT, 1935. 
Acrt No. II or , 1936. 
[7th December, 1935 and 26th December, 1935. 
An Act further to amend the Madras Co-operative Societies Act, 1982, 
for a certain purpose. : 
Wuereas it is expedient further to amend the “Madras ` Co-operative ' 
Societies Act, 1932, for the purpose hereinaftér appearing; It is hereby 
enacted as follows:— _ 





_ 1. This Act may be called Tue Mapras Co- 
‘Short title. OPERATIVE SoOcIETIES ,(AMENnpMENT) Act, 1935. 
; i section’ i £ the 
Amendment of section 2.; For sub-section (5) of section 43 o 
43, "Madras Act VI of Madras Co-operative Societies Act, 1932, the fol- 
1982. lowing sub-section shall be substituted, namely :— 
: “(5) Before taking any action under. şuhb-section (1) in respect of 
Pune ar or in respect of a ‘society indebted ‘to a financing bank, the 
Registrar shall consult in the former case the Madras Provincial. Co-operative 
Bank, and inthe latter case the financing bank jcongerned, regarding such 
action.” o & E a T a8 65 $ 
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THE INDIAN REGISTRATION (MADRAS AMENDMENT) ACT, 1935. 





Acrt No. III or 1936. 
[6th December, 1935 and 30th December, 1935.. 
‘An Act further to amend the Indian Registration Act, 1908, in its 
application to the Presidency of Madras for a certain purpose. 
WHEREAS it is expedient to amend the Indian Registration Act, 1908, 
in its application to the Presidency of Madras, for the purpose hereinafter 
appearing ; 
AND WHEREAS the previous sanction of the Governor-General has been: 
obtained to the passing of this Act; 
It is hereby enacted as follows :— l . 
i 1. This Act may be called Tue {INDIAN 
Short title. Ridigtration (Mapras AMENDMENT) Act, 1930. 
2. After sub-section (4) of section 89 of 
Amendment of section. the Indian Registration Act, 1908, the following’ 
89, Act XVI of 1908. sub-section shall be added, namely :— 

“(5) Every officer granting a certificate of. sale of immovable pro- 
perty under the Madras Co-operative Land Mortgage Banks Act, 1934, or the: 
rules made under the Madras Co-operative Societies Act, 1982, shall send a. 
copy of such certificate to the registering officer within the local limits of whose: 
jurisdiction the whole cr any part of the idmovable property comprised in: 
such certificate is situate, and such registering officer shall file the copy in his: 
Book No. I.” 


THE MADRAS DEBTORS’ PROTECTION (AMENDMENT) ACT, 1935.. 





‘Aor No. IV or 1936. 
[Tth October, 1935 and 27th November, 1935.. 
An Act to amend the Madras Debtors’ Protection Act, 1934, 
: for a certain purpose. 
Wuereas it-is expedient to amend the Madras Debtors’ Protection Act,. 
1934, for the purposé hereinafter appearing ; 
AND WHEREAS the previous: sanction of the Governor-General has been: 
obtained to the passing of this Act; 
It is hereby enacted as follows :— 
1. This Act may be called Tam MADRAS. 


Short title. DEBTORS’? PROTECTION (AMENDMENT) Act, 1935. 

Insertion of new section 2. After section 6 of the Madras Debtors” 
„6-A in Madras Act VII Protection Act, 1934, the following section shall 
of 1935. be inserted, namely :— 


«6-A. (1) If im any suit or proceeding relating to. 
.a loan; advanced after the commence- 
Presumption in the case ment of the Madras Debtors’ Protection (Amend- 
of certain loans. ment) Act, 1935, it is found that the interest: 
f charged exceeds, in the case of a secured loan, nine 
per cent. per annum simple interest and in the case of an unsecured loan,. 
fifteen per cent. per annum sinrple interest, the Court shall, until the con- 
trary is proved, presume for the purposes of sections 3 and 4 of the Usurious: 
Loans Act, 1918, that the interest charged is excessive and that the transaction 
was, as between the parties thereto, substantially unfair. 
Explanation—In the ease of any loan so advanced, if compound’ 
interest is charged and the amount claimed by the creditor by way of such 
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interest until the date of the institution of the suit or proceeding for the reco- 
very of the loan exceeds the amount of simple interest calculated at the rate 
of. nine per cent. per annum or fifteen per cent. per annum, as the case may be, 
the Court shall draw the presumption referred to’ in this sub-section until the 
contrary is proved. f 

: (2) The provisions contained in sub-section (1) shall be without 
prejudice to the powers of the Court under sections 3 and 4 of the Usurious. 
Loans Act, 1918, in cases where the Court has reason to believe that the 
interest charged, though not exceeding nine per cent. per annum simple 
interest or fifteen per cent. per annum simple interest, as the case may be, is 
excessive and that the transaction was, as between the parties there- 
to, substantially unfair.’’ : 


THE MADRAS IRRIGATION CESS AND LAND ENCROACHMENT 
(AMENDMENT) ACT, 1935. 





Act No. V or 1936. 


[6th December, 1985 and 11th J anuary, 1936. 
An Act further to amend the Madras Irrigation Cess Act; 1865, and the 
Madras Land Encroachment Act, 1905, for certain purposes, 
Wuereas it is expedient further to amend the Madras Irrigation Cess 
Act, 1865, and the Madras Land Encroachment Act, 1905, for the purposes 
hereinafter appearing ; 


It is hereby enacted as follows :— 


; 1. This Act may be called THe MADRAS 
‘Short title. IRRIGATION Cress AND LAND ENCROACHMENT 
(AMENDMENT) Act, 1935. 


2. In clause (b) of section 1 of the Madras Irrigation Cess Act, 1865,. 

i for the words ‘‘subject to the control of the Col- 

i Eo pe prehon lector, the Board of Revenue and the Government,” 
oE E ER * the words ‘‘subject to the control of the Collector: 


1865 
and the Board of Revenue” shall be substituted. 
Amendment of section 3. In section 10 of the Madras Land En- 
T i a ae croachment Act, 1905— 


(i) in sub-section (1), the words ‘‘or the Local Government” shall: 
be omitted; and . i 

Gi) in sub-section (2), for the words ‘“‘the District Collector, the 
Board of Revenue or the Local Government?’ the words ‘‘the District Collector 
or the Board of Revenue”’ shall be substituted. 


THE MADRAS ESTATES LAND (AMENDMENT) ACT, 1936. 





Act No. VI oF 19386. 
[4th March, 1936 and 27th March, 1936. 


An Act further to amend the Madras Estates Land Act, 1908, 
for certain purposes. 


WHEREAS it is expedient further to amend the Madras Estates Land 
Act, 1908, for the purposes hereinafter appearing; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows:— 


Short -title and “com- 1. (1) This Act: may be called Tur 
mencement. . : Mapras Esrares LAND (AMENDMENT) Act, 1986. 
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(2) It shall come into force on the first day of March, 1936, 


2. After section 39 of the Madras Estates 

Insertion of new section Land Act, 1908 (hereinafter referred to as the 

ae in Madras Act 1 of said Act), the following section shall be inserted, 
` namely :— 


‘39-A. (1) Notwithstanding anything contained in this 
Remission of rent by Act, where the rent of any land has 
application. been enhanced under section 30 or commuted 
under section 40 or has been settled under Chapter 
XI, a ryot may present an application before the Collector for the remission 
of the rent payable by him during any particular revenue year on the ground 
that the average local prices of staple food crops in the taluk or zamindari _ 
division during the twelve months ending with the 3lst March of that revenue 
year were lower by not less than 18 3|4 per cent. than the average prices on 
which rent in regard to such land was partly or wholly based: 


Provided that, where after a commutation under section 40 or a 
settlement of rents under Chapter XI, the rent of the land has been enhanced 
or reduced under the provisions of clauses (i), (ii) or (iv) of section 30 or of 
section 88, regard shall be had to the prices on which such enhancement or 
reduction has been wholly or partly based. 


(2) The rent after remission shall bear to the rent lawfully paya- 
ble for the time being, the same proportion as the average prices during the 
twelve months ending with the 31st March of the revenue year, in respect of 
which such remission of rent is claimed, bear to the average prices, on the 
basis of which the rent had been previously fixed: 

Provided that the rent after remission shall not be less than the 
rent payable by the ryot before the enhancement made under section 30. 

(3) No application under sub-section (1) shall be maintainable 
‘unless sixty days’ notice in writing has previously been sent to the landholder 
by registered post on or before the 30th day of April of the revenue year in 
respect of which remission of rent is claimed specifying— 


(a) the names and addresses of the applicants; | 

(b) the extent and description of the holding or holdings in 
respect of which remission is claimed, if such application does not relate to an 
entire village ; 

(c) the cause of action for the relief claimed; and 

(d) the relief claimed, 

(4) The application shall be made before the 1st day of Septem- 
ber of the revenue year following that in respect of which the remission of 
rent is claimed and shall not be liable to- be dismissed on the mere ground that 
such rent had been previously or subsequently paid or realized. 

(5) The pendency of an application under sub-section (1) or of 
an appeal under sub-section (7) shall not by itself debar a landholder from 
recovering the rent lawfully payable for the time being from the ryot, but 
the Collector may stay proceedings for the recovery of such portion of such 
rent on such terms as he may deem fit.’ In doing so, the Collector may direct 
the payment of the remaining portion of the rent to the landholder or his 
authorized agent in the presence of the Collector or any officer authorised by 
him and within such time as the Collector may fix. 

(6) On the making of an application under sub-section (1) the 
‘Collector shall, after enquiry in accordance with the rules made under this ` 
Act, determine the amount of the remission to be granted to the ryot. 


ace (7) The order of the Collector under this section shall be final 
subject to the result of an appeal to. the District Collector to be preferred € 
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within thirty days of the date of the Collector’s order and shall not be ques- 
tioned in any civil court. 


(8) If, within thirty days from the date of the original order or 
from the date of the order passed on appeal by the District Collector, as the 
case may be, granting remission, the landholder fails either to refund to the 
applicant or applicants or to adjust towards any rent due in respect of the 
holding or holdings covered by the application from the applicant or appli- 
cants, the whole or any portion of the rent remitted, the applicant or appli- 
cants concerned may apply to the Collector for the recovery of the amount or 
balance due together with interest at six per cent. per annum from the date 
of- the order granting remission. On such application, the Collector may, 
after satisfying himself that the amount ‘or balance is still due, proceed to 
recover the same as an arrear of land revenue. 


(9) The District Collector shall, in the month of April of every 
year, publish in the District Gazette and at each taluk office, lists of average 
market prices of staple food crops in each taluk for the . twelve complete 
months preceding such publication and such lists shall, in any enquiry under 
this section, be conclusive evidence of the prices of such erops in such locality 
at such time: 

s Provided that a reasonable deduction may be made for the cost of 
carting the crops to the market.’’' 
Amendment of  sdction 


era Madras Act I of 3. In section 215 of the said Act— 


(i) -in clause (1) of the second paragraph— 

(a) the word ‘‘and’’ at the end of sub-clause (b) shall be omitted 
and at the end of sub-clause (c) the word ‘‘and’’ shall be inserted; and 
(b) ‘after sub-clause (c), the following sub-clause shall be added, 
namely :— 
Ais “(d) power to consolidate applications under section 39-A for 
‘purposes of joint eriquiry ;’’ and f l f 

© (ü) after clause (1) of the said paragraph, the following shall be 

added as clause (1-A), namely :— 

; ‘““(1-A) for determining the ryot or ryots who may join in an 
‘application under section 39-A, and the conditions under which they may join 
in such an application.”’ 


THE MADRAS FOREST (AMENDMENT) ACT, 1936. 





Acr No. VII or 1936. 

n ; [9th, March, 1936 and 27th March, 1936. 
An Act further to amend the Madras Forest Act, 1882, for certain purposes. 

Wuenzas it is expedient further to amend the Madras Forest Act, 1882, 
for the purposes hereinafter appearing; i 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows :— 
1. This Act may be called Tue. Mapras 

Short title. Forest (AMENDMENT) Act, 1936. 

2. In section 2 of the Madras Forest Act, 1882 (hereinafter referred 

to as the said Act), for the words ‘‘Sub-Assistant Conservator’’ occurring in 


the definition of ‘‘Forest-officer’’ the words “Extra Assistant Congervator’’ 
shall be substituted, 


Peas on Malma ‘Act 3. After section 17 of the said Act, the 


V of 1882. following section shall be inserted, namely :— 
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“IT-A. (1) Where the description of the limits - of any reserved 
forest notified under section 16 E a 7 = 
not clear in reference to existing facts, the Loca 
Ce oi re Government may, by notification in the Fort St. 
the limits of re- George Gazette, declare their intention to redefine ` 
served forests in, certain the limits of such reserved forest so as to remove 
an the defect or to make the description clear in refer- 

ence to existing facts. Such notification shall spe- 
cify as nearly as possible the corrections which it is proposed to effect to the 
limits of the reserved forest. 


(2) On the issue of a notification under sub-section (1), the 
District Forest Officer'shall publish in the official gazette of the district con- 


cerned and in such other manner as may be prescribed by rules made in that 
behalf a notice— 


(a) specifying the corrections proposed by the notification 
under sub-section (1); and 


(b) stating that any objections which may be made in person 
or in writing to the District Forest Officer, within a period of thirty days from 
‘the date of publication of the notice, will be considered by him. 


(3) After the expiry of the period referred to in clause (b) of 
sub-section (2) and after considering the objections, if any, received by him, 
the District Forest Officer shall submit to the Local Government the record 
of the proceedings held by him together with a report thereon. 


(4) The Local Government may, after considering the report of 
the District Forest Officer, by notification in the Fort St. George Gazette re- 
define the limits of the reserved forest, as proposed by the notification under 


sub-section (1), with such modifications as they think fit or without any 
modifications. 


(5) Save as provided in this section, it shall not be necessary to 
follow the procedure laid down in sections 4 to 16 before issuing a notification 
“under sub-section (4).”’ 
fe ee ace, ee - 4 To section 34 of the said Act, the follow- 
1882. ing paragraph shall be added at the end, namely :— 


‘“‘The Local Government shall also have power to appoint any person 
to discharge any function of a Forest-officer under any of the provisions of 
this Act which have been extended to any land or to any forest or waste land 
or produce thereof by a notification under section 32 or section 33 or under any 
rule made in pursuance of any provision so extended.”’ 


. Amendment of sections 5. In sections 41 and 43 of the said Act, for 
‘41 and 43, Madras Act V the word ‘carts’, the word ‘vehicles’ shall be substi- 
of 1882, tuted. 


Substitution of new sec- 
tion for section 46, Madras 


6. For section 46 of the said Act, the fol- 


Act V of 1882. lowing section shall be substituted, namely :— 
pe reame Morgen ta “4G (1) Notwithstanding anything here- 
gee ae seize" inbefore contained— 


(a) the Magistrate may direct the sale of any property seized 
-under section 41 which is subject to speedy and natural decay; and 

(b) if, in the opinion of the officer seizing such property, it is not 
“possible to obtain the orders of the Magistrate under clause (a) in time, such 
officer may sell the property himself, remit the sale-proceeds into the nearest 
‘Government treasury, and make a report of such seizure, sale and remittance 
“to the Magistrate and thereupon the Magistrate shall take such measures as 
may be necessary for the trial of the accused. 
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(2) The Magistrate may deal with the proceeds of the sale of 
any property held under clause (a) or clause (b) of, sub-section (1) in the 
same manner as he might have dealt with the property if it had not been sold.” 


THE MADRAS REVENUE (MISCELLANEOUS AMENDMENTS) 
ACT, 1936. 





Act No. VIII or 1936. 
[11th March, 1936 and 29th March, 1936. 


‘An Act further to amend the Madras Revenua Malversation Regulation, 
1822, the Madras Subordinate Collectors and Revenue Malversation 
(Amendment) Regulation, 1828, and the Madras Land Revenue 
Assessment Act, 1876, for certain purposes. 


_ WHEREAS it is expedient further to amend the Madras Revenue Mal- 
versation Regulation, 1822, the Madras Subordinate Collectors and Revenue 
Malversation (Amendment) Regulation, 1828, and.the Madras Land Revenue 
Assessment Act, 1876, for the purposes hereinafter. appearing; 


It is hereby enacted as follows :— 


K 1. This Act may be called TuE MADRAS 
‘Short title. REVENUE (MISCELLANEOUS AMENDMENTS) ACT, 
1936. ° 


Repeal of section 15, 28 z Ial 
BRegulati 1x F . Section 15 of the Madras Revenue Mal- 
ae ** versation Regulation, 1822, shall be omitted. 


1822. 

Amendment of section 3. In section 6 of the Madras Subordinate 
6, Madras Regulation VII Collectors and Revenue Malversation (Anena 
of 1828. Regulation, 1828,— 

(i) in the second clause the words ‘‘or will report the case for the 
orders of the Governor in Council” and the words ‘‘will simply? shall be 
omitted; and 

(ii) the third clause shall be omitted. 

nes : © 4, In section 8 of the Madras Land Revenue 

Amendment of section Assessment Act, 1876, for the words ‘‘The Governor 

8, Madras Act I of 1876. in Council’’, the words “I£ no such appeal has been. 
preferred, ‘the Board of Revenue” shall be 
substituted. 


THE MADRAS COMMERCIAL CROPS MARKETS (AMENDMENT) 
ACT, 1936. 


Act No. IX oF 1936. 
[28th February, 1936 and 30th March, 1936. 
An“Act to ina the Madras Commercial Crops Markets Act, 1933, 
for certain purposes. 
Wuereas it is expedient to amend the Madras. Commercial ‘Crops 
“Markets Act, 1933, for the purposes hereinafter: appearing; It is hereby enacted 
-as follows :— 





; 1. This Act may be called THe Mapras Com- 

- Short title. . MERCIAL Crops MARKETS (AMENDMENT) Acr, 1936. 

i f ; 2. After section 5 of, the Madras Commercial 

nsertion of new section Crops Markets Act, 1933 (hereinafterr eferred to as 

Bi in Madras ActXX of the said ie the following s section shall be inserted, 
namely :— - 
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Power of Local Govern” nee K 5-A. Subject to the provisions of section 8, 
ment to alter a notified area, the Local Government may by notification— 


. (@) exclude from a notified area, any area comprised therein and defined 
in such notification; or |. a 


le 


(b) include in any notified area, any area defined in such notification.” 


ei dmont of oe 6, - 3.: In section 6 of the said Act— 
(i) to sub-section. aj, the following proviso shall be added, namely :— 
“Provided that whete the Local Government establish a market commit- 
tee for any notified area for the first time, all the members of such committee 
may be appointed by the Local Government and every member so appointed 
shall hold office for a period’of one year from the date of his appointment” ;. 
and S o ; l 
(ii) in sub-section (2), after the words “Every member” the words, 
figure and brackets “other than a:member appointed under the proviso to sub- 
section (1)” shall be inserted. $ : 


THE MADRAS CITY MUNICIPAL (AMENDMENT) ACT, 1936. 





Acrt No. X or 1936. i 
ve _ [20th March, 1936 and 14th April, 1936. 
An Act to amend the Mad?as City Municipal Act, 1919, for certain purposes. 
WHEREAS it is expedient to amend the Madras City Municipal Act,. 
1919, for the purposes hereinafter appearing ; 
AND WHEREAS the previous sanction of the Governor-General has been‘ 
obtained to the passing of this Act; 
It is hereby enacted as follows :— 
. 1, This Act may be called Taz Mapras Crry 
Short title. MUNICIPAL (AMENDMENT) Acr, 1936. 
~ ` 12, (1) In the Madras City Municipal Act, 191% 
Amendment of. certain i (héreinafter referred to as the said Act), for the 
TV of 1019 of Madras Act words “Governor in Council” wherever they occur;. 
i l the'words “Local Government” shall be substituted. 
(2) The provisions of the said Act specified in the first two columns of 
the annexed Schedule.are hereby amended to the extent and in the manner 
specified in the third and fourth columns thereof. 


Amendment of section 3, “secti i — 
Madres Act TV of 1910. 3.,, In section 3 of the said Act 


° (i) clause (1) shall be, renumbered as clause (1-A) and the following: 
shall be inserted as clause (1), namely :— 
“(1) ‘Adi-Dravida’ means any person professing the Hindu religion and 
. ‘belonging to any of the following communities, 
“Adi-Dravida.” “namely the’ Paraiyans, Pallars, Valluvans, Malas, 
Madigas, Chakkiliyans, Tottiyans, Cherumans and Holeyas, or to any other, 
community that may: be ‘prescribed ;” 
-.  (4i),in clause (5);/after the words “lawfully extend”, the words “and: 
beyond which no portion of the building may extend except as prescribed in the 
building rules” shall be added; > . > E . 
(iii) in clause (8), for the‘words “a divisional councillor” the words “a 
councillor or an alderman” shall be substituted; ~ 


% 
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(iv) after clause (8), the following clause shall be inserted, namely. :— 
“(8-A) ‘Cheri’ or ‘Hutting ground’ means an area containing land occu- 
E On) , pied by, or for the purpose of, any collection of huts, 
Cheri.’ ‘Hutting ground. standing on a plot of land, or two or more plots of 

land which are adjacent to one another, and not less than two thousand four 
hundred square feet in area.” ; 

(v) after clause (9), the following clauses shall be inserted, namely :— 

“(9-A) ‘Company’ means a company as defined in the Indian Companies 
Act, 1913, or formed in pursuance of an Act of 
. Parliament or of Royal Charter or Letters Patent, or 
ofan Act of the legislature of a British possession, and includes any co-opera- 
tive society registered or deemed to be registered under any law for the time 
being in force in British India or any part thereof. 

(9-B) ‘Cream’ means that portion of milk rich in milk-fat which has 
risen to the surface of milk on standing and has been 
removed or which has been separated from milk by 


“Company.” 


“Cream,” 
centrifugal force. 


(9-C) ‘Dairy’ includes any farm, milk store, milk shop, or other place 
from which milk is supplied only on, or for, sale or in 
which milk is kept for the purposes of sale, or manu- 
factured into butter, ghee, cheese, curd or dried or condensed milk, for sale, and 
in the case of a dairyman who does not occupy any place for the sale of milk, 
includes the place where he keeps the vessels used by him for the sale of milk, 
but does not include— 

(a) a shop from which milk is not supplied otherwise than in properly 
closed and unopened receptacles in which it was delivered to the shop, or 

(b) ashop or other place in which milk is sold for consumption on the 
premises only. 

(9-D) ‘Dairyman’ includes any occupier of a dairy, any cow-keeper who 
trades in milk, or any seller of milk whether whole- 
sale, or by retail. 

(9-E) ‘ Dairy produce’ includes milk, butter, butter-ghee, curd, butter- 


i milk, cream, cheese, and any and ever roduct of 
bc Dairy produce. ” milk. ”. 3 3 y y P 


“Dairy.” 


“Dairyman.” 


(vi) in clause (10), for sub-clause (a), the following sub-clause shall be 
substituted, namely :— 

“ (a) anthrax, chickenpox, cholera, diphtheria, enteric fever, leprosy, 
measles, plague, pulmonary tuberculosis, rabies, smallpox; and ”’; 


(vii) after clause (11), the following clause shall be inserted, namely :— 
“ (11-A) ‘ Food ’ includes every article (other than drugs and water) 
Food. used by man for food or drink and all materials used 
i ood. or admixed in the composition or preparation of such 
article and shall also include flavouring or colouring matter, confectionery, 
spices and condiments.” ; 
(viii) for clause (13), the following clauses shall be substituted, 
namely :— ! 
“(13) ‘ Latrine? means a place set apart for defecating or urinating or 
“ Latrine. ” both and includes a closet of the dry or water-carriage 
type and urinal. 
“(13-A) ‘ Local authority ’ includes a canton- 
ment authority. 


“(13-B) ‘ Milk ’ means the normal clean secretion drawn from the udder 
“ a Milk.” of a healthy cow, buffalo, sheep or goat either com- 
pletely or after the first portion of such secretion 


“Local authority. ” 


M—2 


e 
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has been drawn off to completion and includes cream, skimmed milk, sepa- 
rated milk, and condensed and dessicated milk.” ; 

(ix) after clause (14), the following clause shall be inserted, namely = 

“(14-A) ‘Nuisance’ includes any act, omission, place or thing which 
causes or is likely to cause injury, danger, annoyance, 
disturbance, or offence to the sense of sight, smell or 
‘hearing or to rest or sleep or which is or may be dangerous to life or in- 
jurious to health or property.” ; 

(x) in clause (15), after the words “is used,” the words “ or dama- 
ges on account of the occupation of such land, building or part and also a 
rent-free tenant ” shall be added; 

(xi) for clause (16), the following clause shall be substituted, namely :— 

“(16) ‘ Ordinary vacancy ’ means a vacancy occurring by efflux of time 

“ Ordinary vacancy.” and “ordinary election” means an election held on 
“ Ordinary election. ” the occurrence of an ordinary vacancy. ” ; 

(xii) in clause (20), for the words “ whether a thoroughfare or not, 
over which the public have a right of way,” the words “ over which the 
public have a right of way, whether a thoroughfare or not ” shall be substi- 
tuted; 

(xiii) after clause (20), the following clause shall be inserted, namely :— 

“ (20-A) ‘ Public water-courses, springs, wells 
and tanks’ include’ those used by the public to such . 
an extent as to give a prescriptive right to such use.” ; 
. (xiv) in clause .(23), after the word “ house ” in both the places where 
it occurs, the words “ or hut ” shall be inserted and for the words “ return 
thereto, ” the words “ return to such house or hut ” shall be substituted; 

(xv) after clause (25), the following clause shall be inserted, namely :— 

“ (25-A) ‘ Scavenger’ means a person employed in collecting or 

“ Scavenger. ” removing filth, in cleansing drains, latrines or 
slaughter-houses or in driving carts used for the 


“ Nuisance. ” 


=f Public water-courses, 
etc. 


removal of filth. ”; and 
(xvi) after clause (26), the following clause shall be inserted, namely :— 
“ Water-course. ” “ (26-A) ‘ Water-course’ includes any river, 
stream or channel whether natural or artificial. ” 
4. In section 5 of the said Act, sub-section (2) shall be renumbered 
Amendment of section as sub-section (3) and for sub-section (1), the fol- 
5, Madras Act IV of 1919. lowing sub-sections shall be substituted, namely :— 
“ (1) The council shall consist of— 


(a) forty-five divisional councillors, of whom forty shall be persons 
elected to general seats, three, to seats specially reserved for Adi-Dravidas and 
two, to seats specially reserved for labour; 


(b) six councillors elected by the members of the Madras Chamber of 
‘Commerce and the members of the Madras Trades Association in such manner 
as may be prescribed; 

(c) five councillors elected, in such manner as may be prescribed, by the 
Southern India Chamber of Commerce, the Andhra Chamber of Commerce, the 
Nattukkottai Nagarathars’ Association, the Southern India Skins and Hides 
Merchants’ Association, and the Piecegoods Merchants’ Association, Madras; 

(d) one councillor elected by the Anglo-Indian Association, Madras; 

(e) one councillor elected by the trustees of the Port of Madras; 

(f) one councillor appointed by the South Indian Railway and the 
Madras and Southern Mahratta Railway Companies; ' 

l (g) one councillor elected by the members of the Senate of the Univer- 
sity ọf Madras; and 
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` (A) five aldermen, of whom one shall be a woman, elected by the 
eo referred to in clauses (a) to (g) in the manner specified in section 
(2) In addition to the councillors referred to in clauses (a) to (g) 
-of sub-section (1), the Local Government may appoint a person or persons 
having special knowledge or experience of any subject relating to the muni- 
‘cipal administration to be special councillor or councillors for such subject. 
Every special councillor shall exercise the rights of a councillor only in respect 
of the subject for which he is appointed, but he may attend any meeting of the 
‘council and take part in the discussion of any other subject without the right of 
voting. There shall not be more than three special councillors on the council 
-at any time. ” 


Substitution of new sec- 5. For section 6 of the said Act, the following 


tion for section 6, Madra i i ok 
aot Ey of eis, s section shall be substituted namely : 


Constitution of standing “6. (1) There shall be six standing commit- 
«committees. tees for dealing respectively wi th— 
(1) Accounts, 
(2) Education, 
(8) Health, 
(4) Taxation and Finance, excluding Taxation Appeals, 
(5) Town-Planning and Improvements, and 
(6) Works. 


(2) The council may, with the previous sanction of the Local Govern- 
ment, constitute additional standing committees for such purposes as the coun- 
-cil thinks fit. ”’ 


6. In sub-section (2) of section 8 of the said Act, for the figures and 
_ Amendment of section8, word “33 councillors”, the words “ forty-three 
‘Madras Act IV of 1919. members thereof ” shall be substitu ted. 


7. In sub-section (1) of section 15 of the said Act, for the words 

, “contribute to his leave allowances”, the words 

n aeneo or Seine 15, “pay to the Government such contribution towards 

his passages, leave allowances” and for the words 

“* to the extent required by the regulations of the Governor-General in Council 

for the time being in force with respect to civil or military officers ”, the words 

“as may be payable under the rules and regulations of the branch of the 

Government service to which he belongs and in force for the time being” shall 
ibe substituted. 


chmendment of section 16, -a In section 16 of the said Act— 


(i) for the figures ‘55’, the figures and letter ‘55-A?’ shall be sub- 
‘stituted ; 

(ii) after the figures ‘56’, the figures and letter ‘56-A’ shall be in- 
:serted ; and 

(iii) the figures ‘58’, ‘290’ and ‘ 391” shall be omitted. 


9. In section 18 of the said Act, for the words “authorize the health 
Ahern neces officer or the engineer or the revenue officer or any 
mendment of section 16, person in temporary charge of the duties of the 
Madras Act au RDI- Health officer, RARA or Pesanu officer”, the words 
-“ authorize the health officer, the engineer, the electrical engineer, the water- 
works engineer, the revenue officer, the educational officer, or any other officer 
‘who is the head of a department working under the Commissioner, or any 
person in temporary charge of the duties of any of the officers aforesaid ” shall 
ibe substituted. . . 


12 THE MADRAS. LAW -JOURNAL SUPPLEMENT. - [x oF 1936: 


OENE eck 10. In section 19 of the said Act, after the word 
Madras aent Ot rS 19, * councillor’ wherever it occurs, the words ‘ or alder 
` man’ shall be inserted. 
A i z ; 
fede eent at fenhon 20, 11. In section 20 of the said Act— 

(i) in sub-section (2), for the words “ ‘ taxation and finance’ standing 
committees ”, the words “ accounts standing committee ”, and for the words. 
“ such sums due to the corporation as appear to the committee ” in clause (d),. 
the words “ the amount of any loss of, or of any depreciation caused to, muni- 
cipal property which appears to the committee ” shall be substituted ; and 

(ii) after sub-section (2), the following sub-sections shall be added,. 
namely :— 

“ (3) The taxation and finance standing ccmmittee shall, in addition 
to the duties and powers assigned to it under the regulations referred to in sub- 
section (1), be also entitled to exercise the powers referred to in clause (b) of 
sub-section (2). 

(4) Thé council shall sanction such staff as may reasonably be requir- 
ed by the accounts and the taxation and—finance standing committees to dis-- 
charge their respective functions.” 


12, In section 25 of the said Act, after the word’ 
“ councillor” wherever it occurs, the words“ or 
alderman ” shall be inserted. 


ee r ee 13. After section 25 of the said Act, the follow- 
1919, ing section shall be inserted, namely :— 


Amendment of section 25, 
Madras Act IV of 1919. 


“25-A, Neither the Mayor nor the Deputy Mayor, nor any councillor 

or alderman shall receive or be paid, from the funds. 

ee Deputy Mayor, at the disposal of or under the control of the corpora- 

io peerage beens sate tion, any salary or other remuneration for services. 
rendered by him in any capacity whatsoever. 


Insertion of new section 14. After section 27 of the said Act, the follow- 


co in Madras Act IV of ing section shall be inserted, namely :— 


“ 27-A. (1) The council may, and if so required by the Local Govern- 
ment shall, join with one, or more than one, other 
local authority in constituting a joint committee for 
any purpose in which they are jointly interested or 
for any matter for which they are jointly responsible. 

(2) A joint committee may include persons who are not members of the- 
local authorities concerned but who may in their opinion possess special qualifi- 
cations or special interest for serving on such committee: 

Provided that the number of such persons shall not exceed one-third of 
‘the total number of members of the joint committee. 

(3) The constitution of a joint committee shall be by means of regula— 

‘tions which shall not, except in the cases referred to in sub-sections (6) and. 
(7), have effect unless assented to by each of the local authorities concerned. 

(4) The regulations shall determine— 

(a) the total number of members of the joint committee; 

(6) the number who shall be members of the local authorities concerned’ 
and the number who may be outsiders ; 

(c) the persons who shall be members of the joint committee or the 
manner in which they shall be elected or appointed ; 

(d) the person who shall be chairman of the joint committee or the 
manner in which he shall be elected or appointed; 

(e) the term of office of members and chairman; 


Appointment of joint 
committee. 
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(f) the powers, being powers exercisable by one or more of the local 
-authorities concerned, which may be exercised by the joint committee; and 

(g) the procedure of the joint committee. 

(5) Regulations made under sub-sections (3) and (4) may be varied or 
‘revoked provided that all the local authorities concerned assent to such varia- 
tion or revocation. 


(6) If the Local Government take action under sub-section (1), they 
may issue such directions as they think necessary or desirable in respect of all 
-or any of the matters referred to in sub-sections (3) and (4). 


..  _ (7) If any difference of opinion arises between local authdrities under 
any of the foregoing provisions of this section, it shall be referred to the Local 
‘Government whose decision shall be final.” 


eae Panto oi n Ey 15. For section 28 of the said Act, the follow- 
Madras Act IV of 1919. ing section shall be substitutéd, namely :— 

D ine hie £ ad wae ` “28. (1) The council shall at its first meeting 
aaa TOA : after the first day of November in each year elect— 


(a) one of its number to be the Mayor, 
(b) one of its number other than the Mayor to be the Deputy Mayor, 
and f ; in . oy et 
(c) the members to fill up vacancies, if any, in the standing committees. 
: (2) A Deputy. Mayor on being elected Mayor shall cease to be the 
‘Deputy Mayor. we oD 
(3) Each standing committee shall at its first meeting after the election 
referred to in clause (c) of sub-section (1), elect one of its members (other 
than the Mayor) to be its chairman.” 


ranma errs OI. ae 16. In section, 29 of the said Act— . 


(i) after the word “Mayor” in both the places where it occurs, the 
words “ Deputy Mayor ” shall be inserted; : 


(ii) for the words “ entitled to hold office till the election of his succes- 
sor,” the words “entitled to hold office from the time of his election. and until 
the election of his successor ” shall be substituted; and _ 


_ Gü) after the words “ a councillor,” the words “ or an alderman ” shall 
‘be inserted. . 


E PE EO ETA 17. In section 80 of the said Act, after the 
ę e e 5 ce ” ce ” 

Sar ee mee a 1019. word “ Mayor,” the words ‘‘ Deputy Mayor ” shall be 

inserted. ; 

., Substitution of new sec- 18. For section.31 of the said Act, the following 


ce reece 31, Madras ction shall be substituted, namely :— 


“31. The council and the standing committees shall observe the pro- 
cedure laid down in Schedule II and may make 
supplementary regulations, not inconsistent therewith 
or with ‘other -provisions of this Act or any rules 
ero i made by the Local Government, for the conduct of 
‘their respective proceedings and also for the maintenance of order at their 
meetings, ae 

Explanation—Any supplementary regulation made under this section 
shall, if it is inconsistent with the provisions of any rule made subsequently, 
‘become void to the extent of such inconsistency.” T l 


Bere E 32, 19. In section 32 of the said' A ct— - 


Rules and regulations for 
proceedings of council and 
standing committees. 
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(i) for sub-sections (1) and (2), the following sub-sections shall be 
substituted, namely :— 

‘© (1) Every meeting of the council shall be presided over by the Mayor, 
in his absence by the Deputy Mayor and in the absence of both the Mayor and 
the Deputy Mayor, by a councillor or alderman chosen by the meeting to preside 
for the occasion. 

(2) Every meeting of a standing committee shall be presided over by its 
chairman and in his absence by a member thereof chosen by the meeting to 
preside for the occasion.” 

(ii) in sub-section (8), after the word “ Mayor” where it first occurs, 
the words “ the Deputy Mayor ” and after the word “ Mayor” where it occurs- 
for the second time, the words ‘‘ Deputy Mayor ” shall be inserted ; and 

(iii) in sub-section (4), for the word “ councillor,” the words “ Deputy 
Mayor, councillor or alderman ” shall be substituted and after the words “ for 
that meeting,” the words “and during the period that he presides over it’”” 
shall be inserted. 


Fry eect a 20. In section 34 of the said Act— 


(i) after the word “councillor” wherever it occurs, the words “ or 
alderman ” shall be inserted ; 

(ii) in sub-section (4), for the word “ believed,” the word “ alleged ”” 
shall be substituted ; and 

(iii) after sub-section (4), the following sub-section and Explanatiom 
shall be added, namely ‘— 


«© (5) The councillor or alderman concerned shall not be entitled to vote: 
on the question referred to in sub-section (3) and the Mayor or Chairman con- 
cerned shall not be entitled to vote on the motion referred to in sub-section (4). 


Explanation.—In this section ‘ Mayor’ includes a Deputy Mayor, .coun- 
cillor or alderman presiding for the occasion and ‘ Chairman’ includes a 
member presiding for the occasion at a meeting of a committee.” 


Substitution of new sec- 21. For section 35 of the said Act, the following 


yen erty 35, Madras section shall be substituted, namely :— 


«35. The Mayor may resign his office by giving notice in writing to the 

Tas council; the Deputy Mayor, any councillor or alder- 

Resignations. man other than the Mayor, and the chairman or any 

member of a standing committee may resign his office by giving notice in writ- 

ing to the Mayor. Such resignation shall take effect in the case of the Mayor 

from the date on which it is placed before the council and in any other case 
from the date on which it is received by the Mayor.” 


Substitution of new sec- 22. For section 37 of the said Act, the following 


po ioi pene vt Madras section shall be substituted, namely :— 


“87 (1) The Mayor shall have full access to allthe records of the cor- , 
poration and may obtain reports from the commis- 
Prerogative of the sioner on any matter connected with the administra- 
Mayor. tion of the corporation. 
(2) No official correspondence between the corporation and the Local 
Government shall be conducted except through the Mayor. 


(3) The Mayor shall be bound to transmit communications addressed’ 
through him by the commissioner to the Local Government or by the Local 
Government to the commissioner. While transmitting communications from 
the commissioner to the Local Government, the Mayor may make such remarks. 
as he may think necessary.” 


x OF 1936.] THE MADRAS CITY MUNICIPAL (AMENDMENT) ACT. 15 


ae HEW raat 23. For section 38 of the said Act, the following. 
Act LV of 1919. » Madras section shall be substituted, namely :— 


“38. (1) The Mayor shall ex officio be a member of every standing 
committee and of every other committee constituted 
srt ede member of under this Act except the Taxation Appeals Com- 

Heat, mittee but shall not be eligible to be elected as the: 
chairman of any standing committee. 

(2) If the Mayor was at the time of his election the chairman or an: 
elected member of a standing committee, he shall cease to hold office as such 
chairman or member. 

(3) If a vacancy occurs in the office of chairman of any standing 
committee, the Mayor shall convene a meeting of that committee for the elec- 
tion of another chairman,” 


Insertion of new ‘section 24. Af ade 8 of th id Act, the follow-- 
38- f _ £4. After section 38 of the said Act, the follow 
1910" nee ae yee ing heading and section shall be inserted namely :— 

“ The Deputy Mayor. : 
Funeti 38-A. (1) When the office of Mayor is vacant,. 
unctions of Deputy his functions shall devolve on the Deputy Mayor 
Mayor. : . 
until a new Mayor is elected. 

(2) If the Mayor has been continuously absent from the city for more- 
than fifteen days or is incapacitated his functions shall devolve on the Deputy 
Mayor until the Mayor returns to the city or recovers from his incapacity, as. 
the case may be. 


i (3) The Mayor may, by an order in writing, delegate any of his func-- 
tions to the Deputy Mayor.” 


Amendment of heading 25. In the heading of Chapter III of the said 
of Chapter III, Madras Act Act, after the word “ CouUncILLoRrs,” the words. 
IV of 1919. “ AND ALDERMEN ” shall be inserted. 

Amendment of heading tò _ 26. In the heading to sections 45 to 54 of the 
sections 45 to 54, Madras said Act, for the words “ and Councillors,” the words. 
Act IV oi 1919: “ Councillors and Aldermen ” shall be substituted. 
foe a e 27. For sections 45 to 49 of the said Act, the- 
Madras Act IV of 1919. ° following sections shall be substituted, namely :— 


“ 45, (1) (a) For the purposes of the election of the divisional coun- 

aR cillors to fill the forty general seats referred to in 

Forty electoral divisions. clause (a) of sub-section (1) of section 5 the city 

shall be divided into forty territorial divisions the boundaries of which shall be 
fixed by the Local Government by notification ; 

(b) The Local Government may after consulting the council, by notifi- 
cation, alter the boundaries of any such division; 

(2) (a) For the purposes of the election of the three councillors to fill’ 
the seats specially reserved for Adi-Dravidas under clause (a) of sub-sec- 
tion(1) of section 5, the Local Government may select any three of the forty 
divisions referred to in sub-section (1) and by notification reserve seats in them 
for Adi-Dravidas; 

(b) The Local Government may after consulting the council, by notifi- 
cation, vary any selection of divisions made by them under this sub-section and 
reserve any other division or divisions for Adi-Dravidas. 


46. (1) Except in the case of the three divisions notified by the Local: 

; Government under sub-section (2) of section 45 for 

eee councilors the reservation of seats for Adi-Dravidas, only one: 
i councillor shall be elected for each division. 
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(2) Each of the three divisions notified by the Local Government under 
sub-section (2) of section 45, shall elect in the manner specified in section 46-A, 
two councillors one of whom shall be an Adi-Dravida. 


46-A. In each of the three divisions in which a seat is reserved for Adi- 

: Dravidas, the Adi-Dravida electors voting separately 

asos met eae from the other electors, shall elect a councillor who 
general seats. shall be an Adi-Dravida to fill the seat so reserved, 
i while all the electors including the Adi-Dravida elec- 

tors jointly shall elect a councillor to fill the other seat. In each of the remain- 
ing divisions, all the voters in the division voting jointly shall elect a councillor 


46-B, For the purposes of the election of the two councillors ı„ {1 the 

j two seats specially reserved for labọur, under clause 

Pe acy apie send coun- (a) of sub-section (1) of section 5, the city shall be 

: divided, into two territorial constituencies for each 

of which one councillor shall be elected. The boundaries of the said consti- 

tuencies shall be fixed by the Local Government by notification. The Local 

Government may after consulting the Council, by notification alter the boun- 
daries of either of such constituencies. 


47, (1) For each of the forty divisions referred to in sub-section (1. -of 
PS section 45 and for each of the labour constituencies 
anes of electoral referred to in, section 46-B the commissioner shall 
: prepare and publish annually an electoral roll showing 
the names of persons qualified to vote, provided that the electoral roll published 
in any year shall remain in force until the publication of a fresh electoral roll. 
‘ (2) No person whose name does not appear in the electoral roll as quali- 
fied to vote at a divisional election or at the election to a labour constituency, as 
the case may be, shall vote at such election. 
(3) In the electoral roll of each of the three divisions notified by the 
Local Government under sub-section (2) of section 45, as the divisions in which 
seats shall be reserved for Adi-Dravidas, the names of the Adi-Dravida electors 
shall be shown separately or be otherwise distinguished from the names of the 
‘other electors, in the manner prescribed by the Local Government. 


Ane! 48. No person shall be included in the electoral 
“oo qualifications to zl of any constituency as qualified to vote unless 
e aa 

(a) is a British subject or the subject of a State in India provided that 
the Local Government may exclude from the scope of this restriction any alien 

-or class of aliens, and 
(b) has attained the age of twenty-one years in the year preceding that 

in which the electoral roll is published. 

RIE 49. (1) No person shall be included in the elec- 
Personal qualifications to toral roll as qualified to vote at the election for any of 
er aoe A i the divisions referred to in sub-section (1) of section 


(a) unless he has resided in such division for one hundred and twenty 
-days in the aggregate in the year preceding that in which the electoral rollis 
published : 

Provided that a person shall not be deemed to be disqualified under this 
.clause if he is employed in the city and his non-residence ‘in the division for the 
period aforesaid is due to his absence on leave out of India; and 

(b) unless he either— , 

; (i) has been assessed in the previous year to any tax mentioned in sec- 

ation 98, except the tax on dogs and is not in arrears for more than one year in 
„respect of any tax payable to the corporation; or aay ae ae 
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| THE PAYMENT OF WAGES ACT, 1936. 





Act No, IV or 1936. 
[23rd April, 1936. 


An Act to regulate the payment of wages to certain classes of persons 
employed in industry. 


WHEREAS it is expedient to regulate the payment of wages to certain 
classes of persons employed in industry; It is hereby enacted as follows :— 


Short title, extent, com- 1. (1) This Act may be called Taz Payment 
mencement and. application. or Wages Act, 1936. 


(2) It extends to the whole of British India, including British 
‘Baluchistan and the Sonthal Parganas. 

(8) It shall come into force on such date as the Governor-General 
in Council may, by notification in the Gazette of India, appoint. 

(4) It applies in the first instance to the payment of wages to persons 
employed in any factory and to persons employed (otherwise than in a factory) 
upon any railway by a railway administration or, either directly or through 
a sub-contractor, by a person fulfilling a contract with a railway administration. 

(5) The Local Government may, after giving three months’ notice of its 
intention of so doing, by notification in the local official Gazette, extend the 
provisions of the Act or any of them to the payment of wages to any class of 
persons employed in any industrial establishment or in any class or group of 
industrial establishments. f FX 

(6) Nothing in this Act shall apply to wages payable in respect of a 
wage-period which, over such wage-period, average two hundred rupees a 
month or. more: : ; 

2. In this Act, unless there is anything re- 
pugnant in the subject or context,— 
(i) “factory” means a factory as defined in -clause (7) of section 2 of the 
Factories Act, 1934; Y 
i (ii) “industrial establishment” means any— 
(a) tramway or motor omnibus service; 
(b) dock, wharf or jetty; 
(c) inland steam-vessel ; 
-(d) mine, quarry or oil-field; 
(e) plantation ; ; : 
(f) workshop or other establishment in which articles are produced, 
adapted or manufactured, with a view to their use, transport or sale; 

(iii) “plantation” means any estate which is maintained for the pur! 
pose of growing cinchona, rubber, coffee or: tea, and on which twenty-five or 
more persons are employed for that purpose ;' : e ` 

(iv) “prescribed”: means prescribed by rules made under this Act: 

‘‘(v) “railway administration” has the meaning assigned to it in clausé 
{6) of section 3 of the Indian Railways Act, 1890; and R 

(vi) “wages” means all remuneration, capable of being expressed in 
terms of money, which would, if the terms of the contract of employment, 
-express or implied; were fulfilled, be payable, whether conditionally’ upon the 
regular attendance, good work or conduct or other behaviour of ‘the person 
employed, or, otherwise,.to a person employed in respect of his employment 
or of work done.in such employment, and includes-any bonus or other additional 
‘remuneration -of ‘the nature aforesaid which would be so’ payable ‘and ‘any 

` I—3 i l . +. 


Definitions. 
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sum payable to such person by reason CF the termination of his employment, but 
does not include— 


(a) the value of any EREE E E supply of light, water, 
medical attendance or other amenity, or of any service excluded by general or 
special order of the Governor-General in Council or Local Government ; 

(b) any contribution paid by the employer to any pension fund or 
provident fund; 

(c) any travelling allowance or the value of any travelling con- 
cession ; 

(d) any sum paid to the person employed to defray special expenses. 
entailed on him by the nature of his employment; or 

(e) any gratuity payable on discharge. 


3. Every employer shall be responsible for 
the payment to persons employed by him of all wages. 
required to be paid under this Act: 

Provided that, in the case of persons employed (otherwise than by a 
contractor)— 

(a) in factories, if a person has been named as the manager of the 
faetory under clause (e) of sub-section (1) of section 9 of the Factories Act, 1934, 

(b) in industrial éstablishments, if there is a person responsible to the 
employer for the supervision and control of the industrial establishment, 

(c) upon railways (otherwise than in factories), if the employer is the 
railway administration and the railway administration has nominated a person 
in this behalf for the local area concerned, 
the person so named, the person so responsible to the employer, or the person. 
so nominated, as the case may be, shall be responsible for such payment. 
4, (1) Every person responsible for the pay- 

Fixation of wage- ment of wages under section 3 shall fix periods (in 

periods. this Act referred to as wage-periods) in respect of 
which such wages shall be payable. 

(2) No wage-period shall exceed one month. 

Time of payment of 5. (1) The wages of every person employed 
wages. upon or in— 

(a) any railway, factory or industrial establishment upon or in which 
less than one thousand persons are employed, shall be paid before the expiry 
of the seventh day, 

(b) any other railway, factory or industrial establishment, shall be 
paid before the expiry of the tenth day, 
after the last day of the wage-period in respect of which the wages are payable. 

(2) Where the employment of any person is terminated by or on 
behalf of the employer, the wages earned by him shall be paid before the expiry 
of the second working day from the day on which his employment is terminated. 

(8) The Governor-General in Council may, by general or special order, 
exempt, to such extent and subject to such conditions as may be specified in the 
order, the person responsible for the payment of wages to persons employed 
upon any railway (otherwise than in a factory) from the operation of this 
section in respect of the wages of any such persons or class of such persons. 

(4) All payments of wages shall be made on a working day. 


Wages to be paid in 6. All wages shall be paid in current coin or 
current coin or currency . 
currency notes or in both. 


notes. 
: : 7. (1) Notwithstanding the provisions of 
ae eee is may sub-section (2) of section 47 of the Indian Railways. 
Act, 1890, the wages of an employed person shall be 


Responsibility for pay- 
ment of wages. 
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paid to him without deductions of any kind except those authorised by or under 
this Act. 

Explanation—Every payment made by the employed person to the 
employer or his agent shall, for the purposes of this Act, be deemed to be a 
deduction from wages. 

(2) Deductions from the wages of an employed person shall be made 
only in accordance with the provisions of this Act, and may be of the following 
kinds only, namely :— 

` (a) fines; 

(b) deductions for absence from duty; | 

(c) deductions for damage to or loss of goods expressly entrusted 
to the employed person for custody; or for loss of money for which he is required 
to account, where such damage or loss is directly attibutable to his neglect or 
default ; 

(d) deductions for house accommodation supplied by the employer ;. 

(e) deductions for such amenities and services supplied by the 
employer as the Governor-General in Council or Local Government may, by 
general or special order, authorise; 

Explanation —tThe word ‘services’ in this sub-clause does not include 
the supply of tools and raw materials required for the purposes of employment. 

(f) deductions for recovery of advances or for adjustment of over- 
payments of wages; 

(g) deductions of income-tax payable by the employed person ; 

(h) deductions required to be made by order of a Court or other 
authority competent to make such order; 

(i) deductions for subscriptions to, and for repayment of advances. 
from any provident fund to which the Provident Funds Act, 1925, applies or 
any recognised provident fund as defined in section 58-A of the Indian Income- 
tax Act, 1922, or any provident fund approved in this behalf by the Local 
Government, during the continuance of such approval; and 

(j) deductions for payments to co-operative societies approved by the 
Local Government or to a scheme of insurance maintained by the Indian 
Post Office- 


8. (1) No fine shall be imposed on any employed person save in respect 
of such acts and omissions on his part as the em- 
Fines. ployer, with the previous approval of the Local 
Government or of the prescribed authority, may 

` have specified by notice under sub-section (2). f 
(2) A notice specifying such acts and omissions shall be exhibited in 
the preseribed manner on the premises in which the employment is carried on or 
in the case of persons employed upon a railway (otherwise than in a factory), 

at the prescribed place or places. 

; (3) No fine shall be imposed on any employed person until he has been 
given an opportunity of showing cause against the fine, or otherwise than in 
accordance with such procedure as may be prescribed for the imposition of fines. 

(4) The total amount of fine which may be imposed in any one wage- 
period on any ‘employed person shall not exceed an amount equal to half-an- 
anna in the rupee of the wages payable to him in respect of that wage-period. 

(5) No fine shall be imposed on any employed person who is under the 
age of fifteen years. . 

À (6) No fine imposed on any employed person shall be recovered from 
him by instalments or after the expiry of sixty days from the day on which it 
was imposed. . 

(7) Every fine shall be deemed to have been imposed on the day of the 
act or omission in respect of which it was imposed. 
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(8) All fines and all realisations thereof shall be recorded in a register 
to,, be kept by the person responsible for the payment of wages under section 
3 in such form as may be prescribed; and all such realisations shall be applied 
only to such purposes beneficial to the persons employed in the factory or esta- 
blishment as are approved by the prescribed authority. 


Explanation—When the persons employed upon or in any railway, 
factory or industrial establishment are part only of a staff employed under the 
same management, all such realisations may be credited to a common fund main- 
tained for the staff as a whole, provided that the fund shall be applied only to 
such purposes as are approved by the prescribed authority. 


9. (1) Deductions may be made under clause (b) of sub-section (2) of 
Deductions for absence Section 7 only on account of the absence of an em- 
from duty. ployed person from the place or places where,. by 

the terms of his employment, he is required to work, 
such absence being for the whole or any part of the period during which he is 
so required to work. 


(2) The amount of such deduction shall in no case bear to the wages 
payable to the employed person in respect of the wage-period for which the 
deduction is made a larger proportion than the period for which he was absent 
bears to the total period, within such wage-period, during which by the terms 
‘of his employment, he was required to work : 


Provided that, subject to any rules made in this behalf by the Local 
Government, if ten or more employed persons acting in concert absent them- 
selves without due notice (that is to say without giving the notice which is 
yequired under the terms of their contracts of employment) and without reasona- 
ble cause, such deduction from any such person may include such amount not 
exceeding his wages for eight days as may by any such terms be due to the 
employer in lieu of due notice. is 


10. (1) A deduction under clause (c) of sub-section (2) of section 7 

i shall not exceed the amount of the damage or loss 

_ Deductions for damage caused to the employer by the neglect or default of 

or loss. the employed person and shall not be made until the 

employed person has been given an opportunity of showing cause against the 

deduction, or otherwise than in accordance with such procedure as may be pre- 
‘scribed for the making of such deductions. 


(2) All such deductions and all realisations thereof shall be recorded in 
a register to be kept by the person responsible for the payment of wages under 
section 3 in such form as may be, prescribed. . 


11. A deduction under clause (d) or clause (e) of sub-section (2) of 
Deductions for services section T shall not be made from the wages of an 
rendered. employed person, unless the house-accommodation - 
S amenity or service has been accepted by him, as a 

term of employment or otherwise, and such deduction shall not exceed an 
amount equivalent to the value of the house-accommodation amenity or service 
supplied and, in the case of a deduction, under the said clause (e), shall be 
subject to such conditions as the Governor-General in Council or the Local 
Government may impose. , 


on 12. Deductions under clause (f) of sub- 
Deductions for recovery section (2) of section 7 shall be subject to the follow- 
of .advances. 2 ing-conditions, namely.:— 
- (a) recovery of an advance of money given before employment began 
shall be made from the first payment of wages in respect of a complete wage- 
-period, but no. recovery shall be made of such advances given for travelling- 
expenses; > Con rant AR NA ER 


sg E ` . aay foe) pn 
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-(b) recovery of advances of wages not already earned shall be sub: 
ject to any rules made by the Local Government regulating the extent ‘ to 
which such advances may be given and the instalments by.which they may be 
recovered. 


Deductions . for payments 13. Deductions under clause (j) of sub- 
to co-operative societies tion (2) of section 7 shall be subject to such condi- 
and insurance schemes. tions as the Local Government may impose. 


. 14. (1) An Inspector of Factories appointed under sub-section (1) of sec- 
tion 10 of the Factories Act, 1934, shall be an 
Inspectors. Inspector for the purposes of this Act in respect of 

all factories within the local limits assigned to him. 
(2) The Governor-General in Council may appoint Inspectors for 
the purposes of this Act in respect of all persons employed upon a railway 

(otherwise than in a factory) to whom this Act applies. 


(3) The Local Government may, by notification in the local off- 
cial Gazette, appoint such other persons.as it thinks fit to be Inspectors for the 
purposes of this Act, and may define the local limits within which and the 
class of factories and industrial establishments in respect of which they shall 
exercise their functions. 


(4) An Inspector may, at all reasonable hours, enter on any pre- 
mises, and make such examination of any register or document relating to the 
calculation or payment of wages and take on the spot or otherwise such evi- 
dence of any person, and exercise such other powers of inspection, as he may 
deem necessary for carrying out the purposes of this Act. 

_ (5) Every Inspector shall be deemed to be a public servant within 
the meaning of the Indian Penal Code. . 


15. (1) The Local Government may, by notification in the: local offi- 

cial Gazette, appoint any Commissioner for Work- 

5 NILE! men’s Compensation or other offcer with experi- 
` Claims arising out of ence as a Judge of a Civil Court or as.a stipendiary 
fe a ee ae Magistrate to be the authority to hear and decide 
and penalty for malicious for any specified area all claims arising out of 


or vexatious claims. ` deductions from the wages, or delay in payment 
- a i of the wages, of persons employed or paid in that 
area. : 


(2) Where contrary to the provisions of this Act any deduction 
has been made from the wages of an employed person, or any payment of 
wages has been delayed, such person himself, or any legal practitioner or any. 
official ‘of a registered trade union authorised in writing to act on his behalf, 
or any Inspector under this Act, or any other person acting with the permis- 
sion of the authority appointed under sub-section (1), may. apply to such 
authority for a direction under sub-section (3): 


Provided that every such application shall be presented within six 
months from the date on which the deduction from the wages was made or from 
the date on which the payment of the. wages was due to be made, as the case 
may be: ts 
° Provided further that any application may be admitted after the said 
period of six months when the applicant satisfies the authority that he had 
sufficient cause for not making the application within such period. i 


` (8) When any application under sub-section (2) is entertained, the 
authority shall hear the applicant and the employer or other person responsi- 
ble for the payment of wages under section 3, or give them an opportunity of 
being heard, and, after such further ‘inquiry (if any) as may be necessary, 
may, without prejudice to any other penalty to which such employer or other 
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person is liable under this-Act, direct the refund to the employed person . of 
the amount deducted, or the payment of the delayed wages, together with the 
payment of such compensation as the authority may think fit, not exceeding 
ten times the amount deducted in the former case and not exceeding ten rupees 
in the latter: 


o Provided that no direction for the payment of compensation shall be 
made in the case of delayed wages if'the authority is satisfied that the delay 
was due to— 


i (a) a bona fide error or bona fide dispute as to the amount paya- 
ble to the employed person, or 

(b) the occurrence of an emergency, or the existence of excep- 
tional circumstances, such that the person responsible for the payment of the 
wages was unable, though exercising reasonable diligence, to make prompt 
payment, or 

(c) the failure of the employed person to apply for or accept 
payment. 

(4) If the authority hearing any application under this section is 
satisfied that it was either malicious or vexatious, the authority may direct 
that a penalty not exceeding fifty rupees be paid to the employer or other 
person responsible for the payment of wages by the person presenting the 
application. ; 

(5) Any amount directed to be paid under this section may be 
recovered— 

(a). if the authority is a Magistrate, by the authority as if it were 
a fine imposed by him as Magistrate, and 

(b) if the authority is not a Magistrate, by any Magistrate to 
whom the authority makes application in this behalf, as if it were a fine impos- 
ed. by such Magistrate. 


16. (1) Employed persons are said to be- 

_ Single application in long to the same unpaid group if they are borne on 

respect of claims from the same establishment and if their wages for the 

unpaid group. same wage-period or periods have remained unpaid 
after the day fixed by section 5. 


(2) <A single application may be presented under section 15 on be- 
half or in respect, of any number of employed persons belonging to the same 
unpaid group, and in such case the maximum compensation that may be 
awarded under sub-section (3) of section 15 shall be ten rupees per head. 

(3) The authority may deal with any number of separate pending 
applications, presented under section 15 in respect of persons belonging to the 
same unpaid group, as a single application presented under sub-section (2) of 
this section, and the provisions of that sub-section shall apply accordingly. 


17. (1) An appeal against a direction made under sub-section (3) of 
: section 15 may be preferred, within thirty days of 
Appeal. the date on which the direction was made, ina 
: Presidency-town or in Rangoon before the Court 
of Small Causes and elsewhere before the District Court— 
£ (a) by the employer or other person responsible for the payment 
of wages under section 3, if the total sum directed to be paid by way of wages 
and compensation exceeds three hundred rupees, or 
(b) by an employed person, if the total amount of wages claimed 
to have been withheld from him or from the unpaid group to which be belonged 
exceeds fifty rupees, or 
(c) by any person directed to pay a penalty under sub-section (5) 
of section 15. 
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_(2) Save as provided in sub-section (1), any direction made under 
sub-section (3) or sub-section (5) of section 15 shall be final. 


18. Every authority appointed under sub-section (1) of section 15 

shall have all the powers of a Civil Court under the 

Powers of authori. Code of Civil Procedure, 1908, for the purpose of 

ties appointed under sec- taking evidence and of enforcing the attendance 

tion 15. of witnesses and compelling the production of 

documents, and every such authority shall be deem- 

ed to be a Civil Court for all the purposes of section 195 and of Chapter XXXV 
of the Code of Criminal Procedure, 1898. 

19. When the authority referred to in section 15 or the Court 

referred to in section 17 is unable to recover from 

Power to recover from any person (other than an employer) responsible 

employer in certain under section 3 for the payment of wages any 

cases. l amount directed by such authority under section 15 

or section 17 to be paid by such person, the authority 

shall recover the amount from the employer of the employed person concerned. 


20. (1) Whoever being responsible for the payment of wages to an 
f employed person contravenes any of the provisions 
Penalty for offences of any of the following sections, namely, section 5 
under the Act. and sections 7 to 13, both inclusive, shall be punish- 
able with fine which may extend to five hundred 
rupees. 
(2) Whoever contravenes the provisions of section 4, section 6 or 
section 25 shall be punishable with fine which may extend to two hundred 
rupees. 


21. (1) No Court shall take cognizance of a complaint against any 

person for an offence under sub-section (1) of 

Procedure in trial of section 20, unless an application in respect of the 

offences. facts constituting the offence has been presented 

under section 15 and has been granted wholly or in 

part and the authority empowered under the latter section or the appellate 
Court granting such application has sanctioned the making of the complaint. 

(2) Before sanctioning the making of a complaint against any per- 

son for an offence under sub-section (1) of section 20, the authority empowered 

under section 15 or the appellate Court, as the case may be, shall give such 
person an opportunity of showing cause against the granting of such sanction, 

and the sanction shall not be granted if such person satisfies the authority or 

‘Court that his default was due to— 


(a) a bona fide error or bona fide dispute as to the amount paya- 
‘ble to the employed person, or 

(b) the occurrence of an emergency, or the existence of exception- 
al circumstances, such that the person responsible for the payment of the wages 
was unable, though exercising reasonable diligence, to make prompt payment, or 

(c) the failure of the employed person to apply for or accept 
payment. 

(3) No Court shall take cognizance of a contravention of section 4 
or of section 6 or of a contravention of any rule made under section 26 except 
on a complaint made by or with the sanction of an Inspector under this Act. 

(4) In imposing any fine for an offence under sub-section (1) of 
section 20 the Court shall take into consideration the amount of any compensa- 
tion already awarded against the accused in any proceedings taken under 
‘section 15. 


22. No Court shall entertain any suit for the recovery of wages or of 
any deduction from wages in so far 
Bar of suits. as the sum so claimed— 


ag 
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eee (a) “forms the subject of an application under section 15 which has 
been presented by the plaintiff and which is pending before the authority 
appointed under that section or.of an appeal under section 17; or . 

(b) has formed the subject of a direction: under section ` 15 in favour 
of the plaintiff; or 


(c) has been adjudged, in any proceeding under’ section 15, not ` to 
be owed to the plaintiff; or 


(d) could have been recovered by an application under section 15. 


23. Any contract or agreement, whether made before or after the 
TORE commencement of this Act, whereby an employed 
_ Contracting out. . person relinquishes any right conferred by this Act 
ean erat ` shall be null and void in so far as it ad to 
deprive him of such right, 


24. The powers by this Act conferred upon 

- Powers to be exercised the Local Government shall be exercised by the 

by Governor-General in (Governor-General in Council in any case in which 

sonnel. . the exercise of such powers affects any persons em- 
. ployed by a railway administration. 


95, The person responsible for the payment of wages to ‘persons em- 
ployed in a factory shall cause to be displayed ir 
Display ‘by notice of such factory a notice containing such abstracts of 
abstracts of the Act. this Act and of the rules made thereunder in 
oo Í i ‘English and in the language of the majority of the 
es te persons employed in the factory, as may be 
prescribed. 
f 26. (1) The Governor-General in Council may make rules to regulate: 
-Rulė- aiig power. - the procedure to be followed by the authorities and 
Courts ‘referred to in sections 15 and 17. 
(2) The Local Government may, subject to the control of the Godino: 
General in Council, by. notification in the local official Gazette, make rules for 
the: ‘purpose of carrying into effect the provisions of. this Act. 
(3) ‘In particular and without prejudice to the generality of the 
foregding power, rules made under sub-section (2) may— 


(a) require the maintenance of such records, registers, returns 
and notices as are necessary for the enforcement of the “Act and prescribe the 
form ‘thereof ; 


(b) require the display in a conspicuous place on premises: where 
employment is carried on of notices specifying rates of wages payable to 
persons employed on such premises; 


(c) provide for. the regular inspection of the weights, measures 
and Jebu machines used by employers in checking or ascertaining the 
wages of persons employed by them. 

‘ (d) ee the manner of giving notice of the days on which 
weer will be paid; 


: (e) prescribe the authority competent to approve under sub-sec- 
un (1) of section 8 acts and omissions in respect of which, nue may pe 
imposed ;* 


g P prescribe the procedure for the imposition of fies under sec- 
tion 8 and “for the making of the deductions referred to in section! 10; 

(g) prescribe the conditions subject to which deductions - may be 
made under the proviso to sub-section (2) of section 9; 


ae n (AY “preseribe the authority competent to approve the DERORS on 
which the proceeds `of. fines shall be. expended ; wi 
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(i) preseribe the extent to which advances may be made and the 
instalments by which they may be recovered with reference to clause (b) of 
section 12; : 

, . (j) regulate the`scales of costs which may be allowed in proceed-- 
ings under this Act; . 

“oo: . (Æ) -preseribe the amount of .court-fees payable in respect of any 
‘proceedings under this Act; and. 

` (L) preseribe the abstracts to be contained in the notices required’ 
by section 25. 

(4) In making any rule under this section the Local Government 
may -provide that a contravention of the rule shall be punishable with fine 
which may extend to two hundred rupees. ; ; 
: (5) All rules made under this section shall be subject to the condi- 
tion of previous publication, and the date to be specified under clause (3) of 
section 23 of the General Clauses Act, 1897, shall not be less than three months. 
from the date on which the draft of the proposed rules was published. 


THE DECREES AND ORDERS VALIDATING ACT, 1936.. 





Act No. V or 1936. ; 
AS [26th April, 1936. 


Ån Aci to remove certain doubts and to establish the validity of, 
certain proceedings in High Courts of Judicature in British India. 


Wuereas doubts have arisen as to the validity of certain proceedings in: 
High Courts of Judicature in British India under the Letters Patent erecting 
and establishing those Courts; i 
. -r AND WHEREAS it is expedient to terminate those doubts and to establish 
the validity of those proceedings; 
. ` Itis hereby enacted as follows :— 
Short title and extent. -1. (1) This Act may be called Taz Decrezs 
KOR ; AND ORDERS VALIDATING Act. 1936, 
(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas, ° 


2. No decree passed or order made by the High Court of Judicature at 

an É Fort William in Bengal, the High Court of Judica- 

Certain ` deerèes. ang ` TUTE at Madras or the High Court of Judicature _at 

orders, not to be called in ‘Bombay, in the exercise of its ordinary original civil 

question. os jurisdiction under clause 12 of its Letters Patent, 

or by the High Court of Judicature at Rangoon, in 

the exercise of its original civil jurisdiction under clause 10 of its Letters 

Patent, shall be called in question in any proceedings before any other Court 

on the ground that the High Court passing the decree or making the order 
had no jurisdiction to pass or make the decree or order. 


3. Where in any proceedings concluded on or after the 26th day 
i of August, 1935, any such decree or order has been 
Restoration of proceed- found to be invalid on such ground by any Court, 
ings. : ; . such finding shall be void and of no effect; and the 
i i Court shall, notwithstanding anything to the con- 
trary in the Indian Limitation Act,:1908, or any other law for the time being 
in force, on application made within six months from the commencement of this 
Act by any 'pèrson prejudicially affected by such finding, restore the proceed- 
ings at and continue the proceedings from the stage reached immediately 
before: the .order embodying or. based on such finding was made. 
I—4 
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THE COCHIN PORT ACT, 1936, 





Act No. VI or 1936. 
i [26th April, 1936. 


An Act to make special provision for the administration of the port of Cochin. 


` WHEREAS it is expedient to make special provision for the administration 
of the port of Cochin; 


It is hereby enacted as follows :— 


Short title and com- 1. (1) This’ Act may be called Tae CocHin 
mencement. : Port Aor, 1936. 

(2) It shall come into force on such date as the Governor-General 

in Council may, by notification in the Gazette of India, appoint in this behalf. 


2. The enactments, specified in the Schedule shall, in their application 

to the port of Cocliin, be construed as if references 

Construction of certain in the said enactments to the Local Government, to 

vcard Me poe ae the local official Gazette and to the Fort St. George 

Cochin. Gazette were references to the Governor-General ` 

in Council and to the Gazette of India, respective- 

ly, and where anything done in respect of the said 

port under any of the said enactments is in force immediately before the com- 

mencement of this Act, it shall be deemed, as from the commencement of this 
Act, to have been done under that enactment as so construed. 





SCHEDULE. 


(1) Act of the Governor-General in Council—The Indian Ports Act, 1908 (XV of 
1908), with the exception of clause (p) of sub-section (1) of section 6, section 17, section 
49 and section 50. y 

(2) Madras Act.—The Madras Outports Landing and Shipping Fees Act, 1885. 


THE INDIAN AIRCRAFT (AMENDMENT) ACT, 1936. 





Act No. VII or 1936. 
f [26th April, 1936.. 
An Act to amend the Indian Aircraft Act, 1934, for a certain purpose. 


Wuernas it is expedient to amend the Indian Aircraft Act, 1934, for 
the purpose hereinafter appearing ; 


It is hereby enacted as follows:— 


Short title. 1. This Act may be called Toe INDIAN 
ÅIRCRAFT (AMENDMENT) Act, 1936. . . 


AEE A AET E 2. After section 8 of the Indian Aircraft 
DROE ee Act, 1934 (hereinafter referred to as the said Act) 
Pane Aoh AAT the following section shall be inserted, namely ass 


‘8-A. The Governor-General in Council may, by notification in the 
Gazette of India, make rules for the prevention of 

‘Power of Governor. anger arising to the public health by the intro- 
General in Council to make duction or spread of any infectious or contagious 
rules for protecting the disease from aircraft arriving at or being at .any 
public health. aerodrome and for the prevention of the convey- 
ance of infection or contagion by means of any air- 
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eraft leaving an aerodrome and in particular and without prejudice to the 
generality of this provision may make, with respect to aircraft and aerodromes 
or any specified aerodrome, rules providing for any of the matters for which 
rules under sub-clauses (i) to (viii) of clause (p) of sub-section (1) of section 
6 of the Indian Ports Act, 1908, may be made with respect to vessels and 
ports”? 


3. In section 10 of the said Act, for the 

Amendment of section words and figure ‘‘or section 8’’ the words, figures 

10, Act XXIT of 1934. and letter, ‘‘section 8 or section 8-A’’ shall be 
substituted. 


THE FACTORIES (AMENDMENT) ACT, 1936. 





Acr No. VIII or 1986, 
i [26ih April, 1936. 
An Act further to amend the Factories Act, 1934, for a certain purpose, 


WHEREAS it is expedient further to amend the Factories Act, 1934, for 
the purpose hereinafter appearing; 


It is hereby enacted as follows:— 


Short title. 1. This Act may be called Tur FACTORES 
(AMENDMENT) Acrt, 1936. 
Amendment of section 


5, Act XXV of 1934. 2. In section 5 of the Factories Act, 1934, — 
(a) in sub-section (1), — 
(i) for the words ‘‘premises whereon or within the precincts 
whereof’’ the words ‘‘place wherein’’ shall be substituted; and 
i (#) for the words ‘‘wheredn or within the precincts whereof’”’, 
where they occur for the second time, the word ‘‘wherein’’ shall be 
substituted ; 
(b) in sub-section (2), for the words ‘‘premises or class of pre- 
mises’’ the words ‘‘place or class of places’’ shall be substituted; and ` 
(c) in sub-section (3), for the word ‘‘premises’’ the word 
“‘place’’, and for the word ‘‘thereon’”’ the word ‘‘therein’’ shall be substituted. 


THE INDIAN LAC CESS (AMENDMENT) ACT, 1936. 





Act No. IX or 1936. 
[26th April, 1936. 
An Act further to amend the-Indian Lac Cess Act, 1930, for certain purposes, 


WHEREAS it is expedient further to amend the Indian Lac Cess Act, 
1930, for the purposes hereinafter appearing; 


It is hereby enacted as follows :— 


Short title and com- 1: (1) This Act may be called Tue INDIAN 
, mencement. ~ Lac Cress (AMENDMENT) Acr, 1936. 
7 (2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint in this behalf. 
Amendment of section 2. In section 3 of the Indian Lae Cess Act, 
3, Act XXIV of 1930. 1930 (hereinafter referred to as the said Act),— 


; . (a) for the words ‘‘four annas’’ the words ‘‘seven annas’’ shall be 
substituted; and . .. -o3 - 
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- (b) for the words ‘‘two annas” the words ‘‘five annas” ‘shall be 
substituted, À 


ee new ‘het 3. For section 4 of the. said Act the follow- 
XXV of 1930. ing section shall be substituted, namely :— 


“4, (1) The Governor-General in Council 
Constitution of the shall constitute a Committee to receive and expend 
Indian Lae Cess Committee. the proceeds of the cess. 


(2) The Committee shall consist of a Governing Body and ar 
Advisory Board, each having its own chairman who shall be nominated by the 
Governor- General in Council. 


(3) The President of the Committee shall be the person nominat- 
ed by the Governor-General in Council to be chairman of the Governing Body. 

(4) The Governing Body shall consist of the following members, 
namely :— - 

(i) the chairman appointed under sub-section (2); 

. (di). three members representing the shellac manufacturing 
industry, to be nominated one by the Bengal Chamber of Commerce, one by 
the Calcutta Shellac Brokers Association and one by. the Shellac Traders’ 
Association, Mirzapur ; 

(iii) one mefaber representing the Shellac’ export trade, to 
be nominated by the Bengal Chamber of Commerce; : 

(iv) one member representing the lac brokers and shellac 
brokers in Calcutta, to be nominated by the Calcutta Shellac Brokers 
APORON m 
(v) six members representing the cultivators of lac, one to be 
nominated by the Local Government of Bengal, one by the Local Govern- 
ment of the United Provinces, one by the Local Government of the Central 
Provinces, one by the Local Government of Assam and two by the Local 
Government of Bihar and Orissa ; 

(vi) one member representing indigenous shellac manufactur- 
ers, to be nominated by the Governor-General in Council; and 

(vii) two members of whom: one at least ‘shall represent the 
lac consuming industries in India, to be nominated by the Governor- 
General in Council. 
(5) The Advisory Board ‘shall consist of the following members, 
namely :— = ae ee ee 

(i) the chairman appointed: under sub-section (2) ; 

(ii) the Conservator of Forests, Bihar and Orissa, ex-officio; 

(iii) the Forest Entomologist, Dehra Dun, ex-officio; 

(iv) the Imperial Entomologist, ex-officio; 

(v). the Director of Agriculture, Bihar and Orissa, ex-officio; 
(vi) . the Director of the Lae Research Institute, Nankum, 
ex-officio; 
i (vii) one forest officer, to be nominated by the Governor- 
General in Council; 

(viii) two Sanat, to be nominated by the Governor-General 
in Council; and 

(ix) two experts, one represtating the lac manufacturing 
industry and one representing the lac consuming industry to be nominated ' 
by the Governor-General in Council: 

Provided that the experts referred to in clause (ix) may be 
persons nominated as members of the Governing Body under clause (il), 
(vi) or (vii) of sub-section (4), and shall in that case be entitled to exercise 
the functions proper to them as members of the Governing Body or the 
Advisory Board, respectively. 
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(6) If within the period prescribed in this behalf, or, in the case 
of the first nominations under this section, within a reasonable time, any 
authority or body fails to make any nomination which it is entitled to make 
under this section, the Governor-General in Council may himself nominate a 
member to fill the vacancy, 

(7) The Secretary of the Committee, who shall also be the Secreary 
of the Governing Body and of the Advisory Board, shall be a person not being 
a member of the Committee appointed by the Governor-General in Council. 

(8) Where a nominated member dies, resigns, ceases to reside 
in British India or becomes incapable of acting, the Governor-General in 
Council may, of his own motion if the member to be replaced was nominated 
by him, or in other cases on the recommendation of the authority or body 
entitled to make the original nomination, nominate a person to fill the vacancy: 


Provided that where such authority or body fails to make a recom- 
mendation within the prescribed period, the Governor-General in Council may 
of his own motion nominate a person to fill the vacancy. 


ae (9) No act done by the Committee shall be questioned on the 
ground merely of the existence of any vacancy in, or any defect in the 
constitution of, the Committee.’’ 


` Insertion of new section 4. After section 5 of the said Act the 
5-A in Act XXIV of 1930. following section shall be inserted, namely :— 

“5-A. (1) Subject to the provisions of sub-section (2) and sub-section 

3), the Governing Body alone shall manage the 

Powers of Governing affairs and administer the funds of the Committee, 

Body and Advisory Board. ghall make all decisions and take all action requir- 

: ed under this Act to be made or taken by the 

Committee, and shall discharge on behalf of the Committee all the functions 

of the Committee as a body corporate. ; i 


(2): The Governing Body and the Advisory Board together shall 
exercise the functions assigned to the Committee by section 9. 


(3) All matters of a technical or scientific nature proposed for 
consideration by the Committee shall be referred to the Advisory Board, and 
the Advisory Board shall report: thereon to the Governing Body. 


(4) If a doubt arises whether any action taken by the Governing 
Body is or is not within its powers under sub-section (1), the matter shall 
be referred to the Governor-General in Council whose decision shall be final.’’ 


Amendment of section © 5B. To section 6 of the said Act the follow- 
6,"Act XXIV of “1930. ing sub-section shall be added, namely :— 
: ‘““(3) Subject to the control of the Governor-General in Council, 
the Committee may apply part of such proceeds and moneys to meeting ex- 
penditure hitherto or hereafter incurred in securing patents 
for the protection of inventions by employees of the Committee.’’ 
Amendment of section 6. In sub-section (2) of section 8 of the said 
8, Act XXIV of 1930. Act,— ` 
(a) in clause (d) and clause (e), after the word ‘‘Committee’’ the 
words ‘‘or the Governing Body or the Advisory Board” shall be inserted; and 
(b) after clause (p) the following clause shall be inserted, namely: 
eee “““(pp) provide for the periodical inspection by persons appoint- 
ed in this behalf by the Governor-General in Council of the Indian Lae 
Research: Institute and other institutions maintained by the Committee;’’. 


; `` % In section 9 of the said Act, in clause 
.-Amendment. of ‘section (c) after the word ‘‘Committee’’ the words, ‘‘the 
‘9, Act, XXIV .of 1930. Governing Body, the ‘Advisory Board” shall be 
a Oe, : Inserted... .° | í i 


J 
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THE INDIAN TARIFF (AMENDMENT) ACT, 1936. 





Aot No. X or 1936. 
[26th April, 1936.. 
An Act further to amend the Indian Tariff Act, 1934, for certain purposes. 


WHEREAS it is expedient further to amend the Indian Tariff Act, 1934,. 
for the purposes hereinafter appearing; 


It is hereby enacted as follows :— 


Short title. 1. This Act may be called THE INDIAN 
Tariff Act, 1934— 
Amendment of First 2. In the First Schedule to the Indian 


Schedule, Act XXXII ’ of Tariff Act 1934— 


1934, 
(a) for items Nos. 10 (1) and 10 (2), the foowing items shall be 
substituted, namely :— 


! . 
“10 (1) WHEAT «| Protective Re. 1 per cwt. is | oe +. | March 31st,. 
| 1937 
10 (2)| BROKEN RICE -+| Protective Twelve annas per; -- .. | March 31st, 
Indian maund of 82 } 1937."; 
2/7 Ibs, avoirdupois 
weight. 


and (b) for Item No. 11 (1) the following item shall be substituted, 
namely :— 
.| Protective 


“11 (1)| WHEAT FLOUR 











Re. 1 pe: cwt. F i 








THE INDIAN MINES (AMENDMENT) ACT, 1936. 





Aor No. XI or 1936. 
; [26th April, 1936, 


An Act further to amend the Indian Mines Act, 1923, for certain purposes. 


‘WHEREAS it is expedient further to amend the Indian Mines Act, 1923, 
for the purposes hereinafter appearing; 


It is hereby enacted as follows :— 


Short title and com- 1. This Act may be called Toe INDIAN 
mencement. Mines (AMENDMENT) Acor, 1936. 


(2) It shall come into force on such date as the Governor-General 
in Council may, by notification in the Gazette of India, appoint in this behalf. 


2. (1) In section 19 of the Indian Mines: 

Amendment of section Act, 1923 (hereinafter referred to as the said Act), 

19, Act IV of 1923. after sub-section (1) the following sub-section shall 
be deenied to be inserted, namely :— 

“(1-A) Without prejudice to the generality of the provisions con- 


tained in sub-section (1), the Chief Inspector or the Inspector may, in any 
area to which the Governor-General in Council may by notification in the 
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Gazette of India declare that this sub-section applies, by order in writing 
addressed to the owner, agent or manager of a mine,— 

(a) prohibit the extraction or reduction of pillars in any part 
of the mine if, in his opinion, such operation is likely to cause the crush- 
ing of pillars or the premature collapse of any part of the workings or other- 
wise endanger the mine, or if, in his opinion, adequate provision against the 
outbreak of fire has not been made by providing for the sealing off and isola- 
tion of the part of the mine in which such operation is contemplated and for 
restricting the area that might be affected by a fire; or 

(b) limit to such dimensions as he considers reasonable the 
galleries that may be driven in the mine; 


and the provisions of sub-sections (3), (4), (5) and (6) shall 
apply to an order made under this sub-section as they apply to an order made 
under sub-section (2).” 


(2) This section shall have effect for two years only from the com- 
mencement of this Act. 
A d t of ti 3 z 
29, AE IV of i998. 77 3. In section 29 of the said Act,— 

l (a) in clause (m), after the words ‘‘providing for” the words 

“and regulating” shall be inserted; and 
(b) for clause (p) the following clause shall be substituted, 
namely :— 

' ‘““(p) for providing against explosions or ignitions or irruptions 
of or accumulations of water in mines and against danger arising therefrom, 
and for prohibiting, restricting or regulating the extraction of minerals in 
circumstances likely to result in or to aggravate irruptions of water or 
ignitions in mines;’’, 

S 4. In clause (c) of section 30 of the said 
- Amendment of section Act, the : words ‘‘the formation and training of 


30, Act IV of 1923. rescue brigades’’ shall be omitted. 
Insertion of new section 5. After section 30 of the said Act the 
30-A in Act IV of 1923. following section shall be inserted, namely :— 
Power of the Governor- ‘30-A. The Governor-General in Council 


li il t - ` : A . 
A saad eanone ‘fo be may, by notification in the Gazette of India, make 


established. regulations under this section— 

(a) requiring groups of specified mines to establish central rescue 
stations, 

(b) prescribing the position, equipment, control, maintenance and 
functions of such rescue stations, 

(c) providing for the allocation of the cost of the maintenance 
and upkeep thereof among mines served by such stations, and for the recovery 
from owners or agents of mines of sums payable on account of such cost, and 

(d) providing for the formation, training and duties of rescue 
brigades.’’ 


Insertion of new section 6. After section 31 of the said Act the fol- 
31-A in Act IV of 1928. lowing section shall be inserted, namely :— 


“31-A. Notwithstanding anything contained in sub-sections (I), 

(2) and (8) of section 31, regulations under 

Power to make regula- Clause (t) and clauses (k) to (s) inclusive of sec- 
tions without previous pub- tion 29 may be made without previous publication 
lication. and without previous reference to Mining Boards, 
if the Governor-General in Council is satisfied that 

for the prevention of apprehended danger or the speedy remedy of condi- 
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tions likely to cause danger it is necessary in making. such regulations to 
«dispense with the delay that would result from such publication and reference: 


Provided that any regulations so made shall not remain in force for 
more than two years from the making thereof.’’ 


THE INDIAN TARIFF (SECOND AMENDMENT) ACT, 1936. 


Acr No. XII or 1936. 
[1st May, 1936. 


An Act further to amend tha Indian Tariff Act, 1934,. for certam purposes. 


Wuersas it is expedient further to amend the Indian Tariff Act, 1934, 
for the purposes. hereinafter appearing ; 


It is hereby enacted as follows :— 


eee title. 1. (1) This Act.may be called Tue INDIAN 


TARIFF (SECOND AMENDMENT) Act, 1936. 
Amendment of First 
i . 2. In the First Schedule to the Indian Ta-- 
hedul x f 
oe 6, Act XXXII o riff Act, 1934, 


(a) in Item 47, for the entry in the speond column the following 
entry shall be substituted, namely :— 


< “Silk yarn including, thrown silk warps and yarn ae mon silk 
-waste or noils, but excluding sewing thread.’’; 


; (b): in Item 47 (1), for the entry in the second column the- follow- 
‘ing entry shall be substituted, jai — 


t SILK SEWING THREAD’ . 
(c) for Item 49 (1) the following item shall be substituted; 
“namely :— ze i 


“49 (1)| FENTS being bona fide 
remnants of piece- 
goods or other 


fabrics— 
(a) of materials liable| Preferential 35 per cent. ad) 25 per cent. ad 
to duty ander item| revenue. valorem valorem. 


48 (3), not exceeding 
4 yards in length. 


(4) of materials liable| Preferential 35 per cent. ed\ 25 per. cent, ad 
to duty under Item} ` revenue. valorem. : valorem. . . 
48, 48 (1), 48 (4) or 
48 (5), not exceed- 
ing 2% yards in len- 


gth. 
`| (e) of other materials,| Preferential 35 per cent. ad| 25 per cent. adi ..°| ..”; 


hot-exceeding 4 yards) revenue, valorem. valorem, 
in length, `’ e's x ` A 
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(ii) has been assessed to a tax under the Madras Motor Vehicles Taxa- 
tion Act, 1931, for the whole of such preceding year; or 


(iii) has been assessed in such preceding year, to ground-rent to Govern- 
ment in respect of land situated in the city; or 


(iv) has been for the whole of such preceding year a mortgagee with 
possession, lessee or tenant of immovable property of an annual value of not less 
than sixty rupees in the city; or 


(v) is a guardian of a minor possessing any of the property qualifications 
mentioned in sub-clauses (i) to (iv); or 

(vi) is a retired, pensioned or discharged officer, non-commissioned 
officer, or soldier of His Majesty’s regular forces. 

Explanation 1.—For the purpose of this clause no person shall be deemed 
to reside in more than one division. 


Explanation 2.—No person shall be deemed to be a tenant of any im- 
movable property within the meaning of sub-clause (iv) unless he is paying or 
is liable to pay to the owner the rent thereof, nor shall more than one person 
be deemed to be a tenant of the same house. 


(2) If on the preparation of the divisional electoral rolls, the number of 
Adi-Dravidas thereon does not bear to their population in the city at the census 
immediately preceding the preparation of the rolls, the same proportion as that 
which the aggregate.number of the electors of other communities bears to the 
total population in the city of such communities, the Local Government may, in 
order to make up the deficiency in the number of Adi-Dravida electors, prescribe 
such wider qualifications as they may deem fit in the case of Adi-Dravidas; and 
every Adi-Dravida possessing any one or more of such qualifications shall be 
included in the electoral roll of the division in which he possesses the residential 
qualification. 


(3) If, within the city, property is held by, or tax is assessed upon, a 
company or association, or the members of a family jointly, the company or 
association or the family shall be treated as possessing the qualification, and the 
person entitled to be registered in the electoral roll shall be the secretary of the 
company or association or some other person duly authorized in that behalf or 
the member authorized by a majority of the family or in the case of a joint 
Hindu family, either a member so authorized or in default of such authorization, 
the manager thereof. The person so entitled shall be included in the electoral 
roll of the division in which the principal office in the city of the company or 
association or the principal residence in the city of the family, as the case may 
be, is situated. 


ae 49-A. No person shall be included in the elec- 
Personal qualification to toral roll as qualified to vote at the election for either 


t i z A : : 
voat election to labour Sf the labour constituencies referred to in section 


46-B— 

(a) unless he has resided in the city for ninety days in the aggregate in 
the year preceding that in which the electoral roll is published; and 

(b) unless he is either — 

(i) a manual labourer who works in a factory as defined in the Factories 
Act, 1934, and situated in the city, or 

(ii) an ordinary member of a trade union which was registered in the 
city not less than one month before the preparation of the electoral roll, and 
actually engaged or employed in an industry with which the trade union is con- 
nected, ” 


Substitution of new sec- 28. For section 51 of the said Act, the following 


tion for section 51, Madras section shall be substituted, namely ;— 
Act IV of 1919. 


M—3 
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Qualification of candi- “51. (1) No person shall be ‘qualified for. 
date. election— . f l enS 

(a) as a councillor in respect of any of the forty general divisional 
seats, unless his name is included in the electoral roll of any of the forty 
divisions of the city ; f 


(b) as a councillor in respect of any of the three divisional seats re- 
served for Adi-Dravidas, unless— 


(i) he is himself an Adi-Dravida; and 


(ii) his name is included in the electoral roll f any of.the forty divisions 
aforesaid; at . 


(c) as a councillor in-respect of a labour constituency, unless his name 
is included in the electoral roll of either of the constituencies for labour; and , 


(d) as an alderman, unless his ‘name is included in the electoral roll 
of any of the forty divisions referred to in clause (a) or in the electoral roll 
of either of the constituencies for labour referred to in clause (c) or he is a 
member possessing the residential qualification under section 49-A, of any of 
the bodies referred to in clauses (b), (c), (d) and (g) of sub-section (1) 
of section 5 or he is a trustee of the Port of Madras. eee 


(2) No officer of Government shall be qualified for election or for 
‘holding office as a councillor or an alderman: 


Provided that this prohibition shall not apply to—. 


(i) any person appointed as a-special councillor under sub-section (2) 
of section 5; or 


(ii) the holder of any office whicli does not involve both of the following 
incidents, namely :— : 


(a) that the incumbent is a whole-time servant of the Government; and 
(b) that he is remunerated by either salary or fees: 


Provided further that if any question arises either before or after an 
election whether any person is or is not disqualified under this sub-section the 
question shall be referred to the Local Government whose decision shall be 
final. ” = : 


Substitution of new sec- 29. For section 52 of the said Act, the following 


tion for section 52, Madras section shall be substituted, namely :— 
Act IV of 1919. $ 


“52, (1) A person who has been. sentenced. by a criminal Court to 
Disqualification of candi- transportation or to imprisonment for a-period of 
dates. more than six months ‘for any offence other than an 
offence of a political character or an offence not involving moral delinquency 
(such sentence not having been reversed or the offence pardoned) shall be 
disqualified for election or .appointment. as a councillor or for election as 
an alderman while undergoing the sentence and for five years from the date 
of the expiration of the sentence. 


(2) ‘A person shall ‘be disqualified for election or appointment as a 
councillor or for election as an alderman if such person is at the date of 
nomination, election or appointment— 


(a) of unsound mind, a deaf-mute or a leper; 


(b) an applicant to be adjudicated a bankrupt or insolvent or an uncerti- 
fied bankrupt or undischarged insolvent ; 


(c) directly or indirectly, by himself or his partner, interested in a 
subsisting contract made with, or any work being done for, the corporation: 
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Provided’ that a person shall not be deemed to have any interest in 
such contract or work by reason only of his having a share or interest in— 


(i) any lease, sale or purchase of immovable property or any agreement 
for the same; 

(ii) any agreement for the loan of money or any security for the pay- 
ment of money only; 

(iii) any newspaper in which any advertisement relating to the affairs of 
the corporation is inserted ; 

(iv) any company or association, whether incorporated or not, which 
contracts with the corporation for lighting or supplying with water any part of 
the city or insuring against fire any property of the corporation; 

(v) any company including a railway company ; or 

(vi) the sale to the corporation of-any articles in which he regularly 
trades, or the purchase from the corporation of any articles; 


(d) employed as paid legal practitioner on behalf of the corporation or 
as legal practitioner against the corporation ; 

(e) an officer or servant holding office under this Act, or an honorary 
Presidency Magistrate or a Public Prosecutor or Government Pleader ; or 

(f) already either a councillor or an alderman whose term of office as 
such will not expire before his fresh election or appointment can take effect or 
has already been elected a councillor or an alderman whose term of office has 
not yet commenced. 


(3) Notwithstanding anything contained in sub-section (1), the Local 


Government may direct that such sentence shall not operate as a dis-qualifica- 
tion, 


(4) No person shall be qualified for election or appointment as a coun- 
cillor or for election as an alderman during the period for which he has been 
declared to be disqualified by a judicial order passed under section 71, and in 
force. ” 


Amendment of section 53, 30. In section 53 of the said Act— 

Madras Act IV of 1919 (i) for sub-section (1), the following sub- 
section-shall. be substituted, namely :— 

“ (1) Subject to the provisions of section 54, a councillor or alderman 
shall cease to hold office as such, if he— 

(a) is sentenced by a criminal Court to such punishment and for such 
offence as is described in sub-section (1) of section 52; 

(b) becomes of unsound mind, a deaf-mute, or a leper; 

(c) applies to be adjudicated or is adjudicated a bankrupt or insolvent; 

(d) subject to the proviso to clause (e) of sub-section (2) of section 
52, acquires any interest directly or indirectly, by himself or his partner, in any 
subsisting contract made with, or work being done for, the corporation; 

(e) is employed as paid legal practitioner on behalf of the corporation 
or accepts employment as legal practitioner against the corporation; 

(f) is appointed to any office or post referred to in clause (e) of sub- 
section (2) of section 52; 

(g) is declared to be disqualified by a judicial order passed under 
section 71; 

(A) ceases to reside in the City; or 

(i) fails to attend the meetings of the council for a period of three 
consecutive months beginning from the date of the commencement of his term 
of office or of the last meeting he attended as the case may be; 
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Provided that the disqualifications specified in clauses (h) and (i) shall 
not apply to any person appointed as a special councillor under sub-section (2) 
of section 5.” i 
(ii) in sub-section (3)— 
4 (a) after the word “ councillor,” the words “ or alderman ” shall be in- 
serted ; 
(b) for the word, letter and brackets “ clause (h),” the word, letter and 
brackets “ clause (g) ” shall be substituted; and 


(c) the following sentence shall be added at the end, namely :— 


“ and any person elected to fill the vacancy in the interim shall on such 
restoration vacate office ;” and 


(iii) in sub-section (4), dfter the words “a councillor,” the words. “or 
an alderman ” shall be inserted and for the words ‘ next general meeting’ the 
words ‘ next ordinary meeting’ shall be substituted, : ` 

Insertion of new section 31. 


f After section 53 of the said Act, the follow- 
oe in Madras Act IV of ing section shall be inserted, namely :— ` 


“ 53-A. (1) Notwithstanding anything contained in the Indian Oaths 
: Act, 1873, every person who is elected or appointed 
Oath. of ee tebe to be a councillor or elected an alderman shall before 
sa ermen, Ns taking his seat make, at a meeting of the council, an 
oath or affirmation of his allegiance to the Crown in 

the following form, namely :— l i . 

elected a councillor f 

‘I, A, B., having been appointed a councillor of this council dò solemnly 


elected an alderman 
swear 


re that I will be faithful and bear true allegiance to His Majesty the King 
amrm 


Emperor of India, His heirs and successors and that I will faithfully discharge 
the duties upon which I am about to enter.’ 

(2) Any person who. having been elected 
or elected an alderman, fails to make, within thr 
his term of office commences or at one of the firs 
said date, whichever is later, the oath or affir 
(1) shall cease to hold his office and his seat sh 
vacant. 

(8) Any person who has been elected or appointed to be a councillor or 
elected an alderman shall not take his seat at a meeting of the council or do any 
act as such councillor or alderman unless he has made the oath or affirmation 
as laid down in sub-section (1). ` | 

(4) Notwithstanding anything contained in sub-sec 
Deputy Mayor or the chairman or a member of a standing committee, who has 
not made the oath or affirmation as a councillor or alderman shall be entitled to 

„act as such Mayor, Deputy Mayor, chairman, or member: 

Provided that he makes the oath or affirm 
first meeting of the council which he attends within two months after he is 
elected as'a Mayor, Deputy Mayor, chairman or member, as the case may be.” 
i oie. 54, 32. In section 54 of the said Act— 

(i) in sub-section (1)— 

(a) after the word “ councillor” where it occurs f 
words “ or elected as an alderman ” shall be inserted; 

re , (b) after the word and figures “ section 53,” 
letter “ or section.53-A ” shall be inserted; i 


or appointed to be a councillor 
ee months of the date on which 
t three meetings held after the 
mation laid down in sub-section 
all be deemed to have become 


tion (3) a Mayor or 


ation and takes his seat at the 


or the first time, the 


the words, figures and 
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i (c) after the word “councillor” except where it occurs ‘for the first 
time, the words “ or alderman ” shall be inserted ; and 

_ .(@) after the words “ at the request of the council,” the words “ or ona 
direction from the Local Government ” shall be inserted; 

(ii) in sub-section (2), after the word and figures “ section 53,” the 

words, figures and letter “ or section 53-A ” shall be inserted ; and 

(iit) for sub-section (3), the'following sub-section shall be substituted, 
namely :— : ; 

- (3) Until an application has been made under sub-section (1) and a 
decision thereon has been obtained, such person shall be entitled to act as if he 
were not disqualified.” 

33. (1) Sub-section (1) of section 55 of the said Act shall be renumbered 
as section 55 and in that section as so renumbered, 
for the words “ divisional councillors,’ the words 
“ councillors and aldermen ” shall be substituted. 

(2) Sub-sections (2), (3) and (4) of section 55 of the said Act shall be 
renumbered as sub-sections (1), (2) and (8) respectively of section 55-A and 
in sub-section (1) of that section as so renumbered, for the words “ next pre- 
ceding,” the words “ immediately preceding ” shall be substituted. 

34. In section 56 of the said Act, for the word 


Amendment of section 55, 
Madras Act IV of 1919. 


Amendment of section 56 “ : ” 
» and figures “ section 55,” the word, figures and letter 
Madras cee .oF tty. “section 55-A” shall be substituted. 
Eee o en Olney Beers 35. After section 56 of the said Act, the follow- 
Madras Act IV of 1919. ` ing sections shall be inserted, namely :— 


. : “56-A. If there is an equality of votes 

Procedure in case of between two or more candidates, the commissioner 

ee votes: shall decide by drawing lots which candidate shall be 
deemed to have been elected. 

56-B. (1) Vacancies arising by efflux of time in the office of councillors 

. i elected or appointed under clauses (b), (c), (d), 

Election or appointment (e), (f) and (g), of sub-section (1) of section 5 
of institutional councillors. ch ail-be filled by election or appointment, as the case 
may be, not later than the first day of October immediately preceding the 

vacancies, s . 

(2) A casual vacancy in the office of any such councillor shall be filled 
by election or appointment, as the case may be, as soon as may be, after the 
occurrence of the vacancy. 

(3) A councillor elected or appointed in a casual vacancy under sub- 
section (2) shail enter upon office forthwith, but shall hold office so long only 
as the councillor in whose place he is elected or appointed would have been 
entitled to hold office if the vacancy had not occurred. 

56-C. (1) Vacancies arising in the office of aldermen by efflux of time 

f on the first day of November in any year, shall be 
Election of aldermen. filled by election at a meeting— 

(a) of the elected and appointed councillors, excluding those who will 
vacate office on the said day; and - l 

(b) of the persons who will enter upon office as councillors on the said 
day. 

, Such meeting shall be convened by the Mayor and shall be held on such 
day in the month of October immediately preceding the vacancies, as he may, 
with the approval of the Local Government, determine. f 

(2) A casual vacancy in the office of an alderman shall be filled by 
election at a meeting of the elected and appointed councillors conyened by the 
Mayor as soon ag may be after the occurrence of the vacancy, E 
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(3) An alderman elected at a casual election shall enter upon office 
forthwith but shall hold office so long only as the alderman in whose place heis 
elected would have been entitled to hold office if the vacancy had not occurred. 

(4) If from any cause any one or more of the aldermen for whose elec- 
tion a meeting is held under sub-section (1) or sub-section (2), are not elected, 
the Mayor shall fix a day for a fresh election. 

(5) The term of office of an alderman elected at an election held under 
sub-section (4) shall expire at the time at which it would have expired if he 
had been elected at the ordinary or the casual election, as the case may be.” 


a e or roae 36. For section 57 of the said Act, the following 
ActIV of 1919. _- section shall be substituted, namely :— 


“57. (1) If any person has been elected for more divisions than one or 

an te has been elected or appointed by two or more of the 

Pier on eae dibisioan. institutions or bodies referred to in clauses (b) to 

institution or body. > (g) of sub-section (1) of section 5 or has been elect- 

ed for one or more divisions and has been elected or 

appointed by one or more of the said institutions or bodies, he shall, within 

three days from the date of the last of such elections or appointments, intimate 

to the commissioner, the division or the institution or body for which he 
chooses to serve. 

(2) In default of such intimation, the commissioner shall determine by 
lot and notify the division or the institution or body for which such person 
shall serve. 

(3) The said person shall be deemed to have been elected or appointed 
only for the division or the institution or body so chosen or so notified, as the 
case may be, and the vacancies thereby arising in the representation of the other 
divisions, institutions or bodies shall be filled by fresh elections or appoint- 
ments, as the case may be.” 


cl superar oi new pete 37. For section 58 of the said Act, the follow- 
Act IV of 1919. ing section shall be substituted, namely :— 


ae . “58. All elections of the Mayor, Deputy 
Wepanron of elections Mayor and aldermen and all elections or appoint- 
ei ea ba ne ments of councillors shall be notified in the Fort St. 


George Gazette.” 


Amendment of section 59, ‘ F is 
Matias Ant TV of 1010. 38. In section 59 of the said Act 


(i) in sub-section (1), for the words “ divisional and other elections,” 
the words “ elections and appointments ” shall be substituted; and 

(ii) in sub-section (2)— 

(a) for the words “the electoral roll” in clauses (a) and (b), the words 
“electoral rolls” and for the word “elections” in clause (b), the words “elec- 
tions or appointments ;” shall be substituted ; and 

(b) after clause (b), the following shall be added, namely :— r 

“sand — 

(c) provide for all matters not expressly provided for in this Act relat- 
ing to the election of the Mayor, the Deputy Mayor, councillors or aldermen 
including deposits to be made by candidates standing for election as councillors, 
and the conditions under which such deposits may be forfeited: 

Provided that the deposit required shall not exceed one hundred rupees; 

Provided further that no deposit shall be required from any candidate in 
respect of a seat reserved for Adi-Dravidas or for labour.” 

Repeal of sections 60, 61, 39. Sections 60, 61, 62, 63, 64, 65, 67, 68, 69 and 


62,63, 64; 65, 67, 68, 69 and: sa: A 
70; Madras Act 1V Of 1919, _ 20 of the said Act shall be omitted, 
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Praa e ERN 40. For section 71 of the said Act, the follow- 
Act IV of 1919. ` > ing section shall be substituted, namely :— , 


-“71, Every person convicted of an offence punishable under section 66 
ae ` or under, Chapter IX-A of the Indian Penal Code 
‘shall be disqualified from‘voting or from being elected 
in any election to which this Act applies or from holding the office of councillor 
or alderman for a period of five years from the date of his conviction or for 
such shorter period as the court may, by order, determine.” 
ete 41. In section 75 of the said Act, after sub- 
Coe eae 75, section (4), the following sub-section shall be added, 
ae i ; ho ene namely :— ; 
“(5) The commissioner may lend or let out on hire any corporation 
movable property on such conditions, and for such periods as may be specified in 
regulations made by the standing committee in that behalf.” 


- Order of ‘disqualification: 


jen ae oe new ree 6. 42, After section 76 of the said Act, the follow- 
1919. - >> ing section shall be inserted, namely :— . 
“76-A. The Local Government may with the consent of the council 
transfer to the corporation the management of any 
institution or the execution of.any work not provided 
l ‘for by this Act and it- shall thereupon be lawful for 
the corporation to undertake such management or execution: 
Provided that in every such case the funds required for such manage- 
_ment or execution shall be placed at the disposal of the corporation by the Local 
Government.” f i ` 


- Objects not provided for 
by this Act. 


"43. Iń'section 82 of the said Act, in the proviso 
to sub-section (1), after the words “standing commit- 
- tee may,” the words.“‘at the instance of.the commis- 
sioner and” shall be inserted. i 

‘Amendment of section 85, ` 44. In sub-section (1) of section 85 of the said 
Madras Act IV.0f 1919. ., Act— ~ .. aes ; 

(i) for the words “and a: revenue officer,” the words. “an electrical engi- 
neer, a water-works engineer, a revenue officer, and educational officer, and such 
other officers as it may consider necessary” ‘shall be substituted ; 

(ii) in the proviso,— 

(a) the word ‘and’ at the end of the clause (a) shall be omitted; and 

(b) for clause (b), the following clause shall- be substituted, namely :— 

“(b) ‘the monthly salary of the health officer and the engineer, the elec- 
trical engineer and the revenue officer shall-not-be less than five hundred rupees 
and shall not exceed twelve hundred rupees ;” į and l E oo’ 

_ (iii) after clause (b), the following clauses shall be added, namely :— 

“(c) the monthly salary’ of the water-wotks engineer shall not be less 
than four-hundred rupees and shall-not exceed eight hundred rupees; and 

(d) the monthly salary of the educational officer shall not be less than 
two hundred and fifty rupees and shall not exceed eight hundred rupees.” 

45. In clause- (b) of section 86 of the said Act, the. word “special” before 
cede tb PE T the a ee se ny e -and for the 
, Amendment of section 86,. words“special scheme undertaken by the corporation,” 
MadrasAct IV of 1919... ihe words “scheme or work wadertalcen by tie core: 
ration” shall be substituted. ret! i 


Amendment of section 82, 
Madras Act IV of 1919. 


PEA ES O eee = 46. In sub-section (2) of section. 87 of the said 
mendment of section 8/, Act, for the word “thirty” the word ‘‘forty-five” shal 
Madras Act TY of 1919, i be substituted, TO EY: th 2 W d E Ha ja oie } 


ernu- y 
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Amendment of section 88, : : l : TAN 
Madras Act IV of 1919. 47. In section 88 of the said Act 
l (i) in sub-section (1), all the words beginning with the words “and shall 
be so removed” and ending with the words “thirty-three councillors” shall be 
omitted; 


(ii) to sub-section (2), the following proviso shall be added, namely :— 


“Provided that where such officer is in the service of the Government, 
such leave shall be granted by the Local Government” ; and 


(iii) in sub-section (3), for the words “the corporation shall contribute 
to his leave allowances,” the words “he shall be entitled to leave and other pri- 
vileges in accordance with the rules and regulations of the branch of Government 
service to which he belongs and in force for the time being and the corporation 
shall pay to the Local Government such contribution towards his passages, leave 
allowances” shall be substituted and for the words “to the extent required by 
the regulations of the Governor-General in Council for the time being in force 
with respect to civil and military officers,” the words “as may be payable under 
such rules and regulations” shall be substituted. 


48. (1) Section 94 of the said Act shall be renumbered sub-section (1) of 
Aemet ot eion section 94 and in that sub-section as so e 
mendment of section 94, for the words “contribute to his pension and leave 
Madrasa Ct LV ion 1713: allowances to the extent required by the rules made by 
the Governor-General in Council in this behalf and for the time being in force,” 
the words “pay to the Government such contribution towards his passages, leave 
allowances, pension and provident fund as may be payable under the rules and - 
regulations of the branch of Government service to which he belongs” shall be 
substituted. 


(2) To the same section, the following sub-section shall be added, 
namely :— 
__ (2) Every Government servant employed by the corporation shall be 
entitled to leave and other privileges in accordance with the rules and regulations 
of the branch of Government service to which he belongs.” 


Amendment of section 95, : g as 
Madras Act IV of 1919. 49. In section 95 of the said Act 
(i) for the words and figures “sections 86, 88 and 94,” the words “this 
Act” shall be substituted ; and 
(ii) in the first proviso; after the words “every regulation framed under” ` 
the words, letter and brackets “clause (b) in respect of any officer whose appoint- 
ment is subject to confirmation by the Local Government or” shall be inserted. 
. 50. Sub-section (2) of section 96 of the said 
Amendment of section 96, Act shall be renumbered as sub-section (3) and for 
Madras Act IV of 1919. . : : 
i sub-section (1), the following sub-sections shall be 
substituted, namely :— 
“(1) Subject to the provisions of section 94, if any officer or servant in 
the service of the corporation other than an officer appointed under section 85, 
section 86 or sub-section (3) of section 87 is guilty of any breach of any depart- 
mental rules or discipline or of carelessness, neglect of duty or other misconduct, 
or is unfit, the authority competent to appoint such officer or servant may impose 
the following penalties on him, namely :— 


(i) Censure; r 
R (E of increments or promotion, including stoppage at an 
euiciency bar; eft R 
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(iii) reduction to a lower post or time-scale, or to a lower stage ina 
time-scale ; r 

(iv) fine; ' . 

(v) recovery from pay of the whole or part of any pecuniary loss caused 
to the corporation; ' i 

(vi) suspension; 

(vii) removal from the service of the corporation, which does not dis- 
qualify from future employment; . 

(viii) dismissal from the service of the corporation which ordinarily dis- 
qualifies from future employment. 

(2) Any order passed under sub-section (1) shall be final: 

Provided that any officer or servant in receipt of a monthly salary of not 
less than fifty rupees may appeal to the standing committee against any order 
of-the commissioner reducing, removing or dismissing him or suspending him 
for a period of more than one month: 

Provided further that any officer or servant in receipt of a monthly salary 
exceeding one hundred rupees may appeal to the Local Government against an 
order of dismissal, within a period of one month from the date of the order 
passed by the standing committee, on appeal from such order of dismissal: 


Provided further that no Government servant employed by the corpo- 
‘ration shall be dismissed from such employment without the consent of the 
Local Government or until three months’ notice in writing to that effect shall 
have been given to the chief controlling authority of the branch of the Govern- 
ment service to which such servant belongs. f 


EE E EA 51. In section 97-of the said Act, for the word 
mendment of section i z » te 

» and figures “section 88,” the words and figures ‘‘sec- 
Madras ach Ior T21: tions 88 and 94” shall be substituted. 


Amendment of section 98, ; st : —= 
Madras Act IV of 1919 52. In section 98 of the said Act, 


(1) for the word “corporation,” the wo1d “council” shall be substituted ; 
> (it) after clause (f), the following shall be inserted, namely :— 


“and may, with the previous sanction of the Local Government, levy 
(g) atax on advertisements”; and 


(iii) existing clause (g) shall be relettered (A). 


Insertion of new section 53. After section 98 of the said Act, the follow- 
700 ini Madras-Aet TV of ing section shall be inserted, namely :— l 


“98-A. (1) Before the council passes any resolution imposing a tax or 

duty for the first time it shall direct the commissioner 

Toar or ontio of to publish a notice in the Fort St. George Gazette and 

da in the local newspapers of its intention and fix a rea- 

sonable period not being less than one month from the date of publication of 

such notice in the Fort St. George Gazette for submission of objections. The 

council may, after considering the objections, if any, received within the period 

specified, determine by resolution to levy the tax or duty. Such resolution shall 

specify the rate at which, the date from which and the period of levy, if any, 
for which such tax or duty shall be levied. 

(2) When the council shall have determined to levy any tax or duty for 
the first time or at a new rate, the commissioner shall forthwith publish a notice 
in the manner laid down in sub-sẹction (1) specifying the date from which, the 
rate-at whicli and the period of levy, if any, for which sych tax or duty shall be 
levied. 

M—-4 
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: (3) Any resolution abolishing an existing tax or duty'or reducing the rate 
at which any tax or duty is levied shall not be carried into effect without the 
sanction of the Local Government, but such sayction shall not-be necessary for 
a resolution reducing the rate at which property tax is levied provided that such ° 
reduction does not contravene the proviso to sub-séction (2) of section 99, 

(4) Where any resolution under this section has.taken effect for a parti- 
cular year, no proposal to alter the rates or the date fixed in such resolution so 
far as that year is concerned shall be taken into consideration by the council . 
without the sanction of or a direction from the Local Government.” 


` Amendment of section 99, ome ; 
Madras Act IV of 1919. 54. In section 99 of the said Act— 


.:, (i) for sub-sections (1) and (2), the following sub-sections shall be sub- 
stituted, namely :— 
“(1) If the council by a resolution determines that a property tax shall 
be levied, such tax shall be levied on all ‘buildings 
and lands within the city save those exempted by or 
under this Act or any other law. The property tax 


Description and class of 
property tax. i 


may comprise— 

: (a) a tax for general purposes; ' ; ; 

(b) a water and drainage tax for the purpose of defraying the expenses ' 

connected with the water and drainage systems of the city; a 

a (c) a lighting tax for the purpose of defraying the expenses connected 
with the lighting of the city: | ; 

Provided that where the water and drainage tax is levied the council 

shall declare what proportion of the tax is levied in respect of water works and 

the remainder shall be deemed to be levied in respect of drainage works and the 


proportion so declared shall also be specified in the notice published under sub- 
section (2) of section 98-A. ` 


(2) Save as otherwise provided in this Act, these taxes shall be levied at 
such percentages of the annual value of buildings and lands as may be fixed by 
the council: 

Provided that the aggregate of the percentages so fixed shall not in the 
case of any land or buiiding be less than 15} per cent. or greater than 20 per 
cent. of its annual value ;” and . : 

(ii) to sub-section (3), the following proviso shall be added, namely :— 


; “Provided that the annual value of any building or land the 1ax for which 
is payable by the commissioner shall be determined by the Mayor.” 


j 


hires E meen __55. In sub-section (2) of section 100 of the 
100, Madras Act IV of 1919. said Act— 


(i) before the words “reasonably be expected to let” the words “at the 
time of assessment” and after the words “less a deduction,” the words “in the 
case of buildings only” shall be inserted; a 

(ii) for clause (a) of the proviso, the following clause shall be substitut- 
ed, namely :— ' i 

(a). in the case of . 

(i) any Government or railway building; or 

(it) any building of a. class not-ordinarily let the gross annual rent of 
which cannot in the opinion of the commissioner be estimated 
‘the annual value of the premises shall be deemed to be six, per. cent. of the 
total of the estimated market value of the lind at the time of assessment and the 
estimated cost of erecting the building at such time after deducting for deprecia- 
tion a reasonable amount which shall in ‘no case be less than ten per centum of 
such cost, and”; ’ PPG Ree tee, eee Mutat 


x .. 


X OF 1986.] THE MADRAS CITY MUNICIPAL (AMENDMENT) ACT. 27 


(iii) in clause (b) of the proviso, after the word “machinery,” the words 
“and furniture” shall be inserted ; and f 
(iv) after the proviso, the following further proviso shall be added, 
namely:— — - ; 
“Provided further that where the annual value of any land or building is 
attributable partly to the use of such land or building or any portion thereof for 
_ the display of any advertisement or advertisements and tax is levied under this 
Act in respect of such advertisement or advertisements, the annual value of such 
land or building for the purpose of assessing the property tax thereon shall be 
ascertained as if such land, building or portion is not used for the display of 
such advertisement or advertisements.” i 


iopmendment of, section 56, In section 101 of the said Act— 
: (i) in clause (a), for the word “buildings,” the word “places” shall be 
substituted ; l 
, (ii) clauses (c), (d) and (e) shall be relettered.(g), (h) and (t), res- 
pectively, and for clause (b), the following clauses shall be substituted, 
namely :— 

“(b) choultries for the occupation of which no rent is charged and 
choultries the rent charged for the occupation of which is used exclusively for 
charitable purposes; i . : 

i (c) places used for the charitable purpose of sheltering the destitute or 
animals and orphanages, homes and schools for the deaf and dumb, asylum for 
the aged and fallen women and such similar institutions run purely on philanth- 
ropic lines as are approved by the Council; 


(d) such ancient monuments protected under the Ancient Monuments 
Preservation Act, 1904, or parts thereof as are not used as residential quarters 
or public offices; l 

(e) charitable hospitals and dispensaries but not including residential 
quarters attached thereto; 

. (f) such hospitals and dispensaries maintained by railway administra- 
tions as may from time to time be notified by the Local Government, but not in- 
cluding residential quarters attached thereto;”. 


(iii) in clause (4) as relettered after the words “the Buckingham canal’ 
the words ‘Government lands set apart free for recreation purposes” shall be 
inserted and for the words “and all such other property of Government not 
being buildings as may from time to time be notified by the Governor in Council 
with the consent of the Corporation;” the words and brackets “and all such 
other property of Government (being neither buildings nor land from which in 
the opinion of the Government any income could be derived) as may from time 
to time be notified by the Local Government ;” shall be substituted; and at the 
-end of clause (h) before the word “and” the following proviso shall be inserted, 
namely :— ar . , 

“Provided that the Government do not derive any income from “such 
beds” ; and . ' 

f (iv) for clause (i) as relettered the following clause shall be substituted, 
namely ;— 

“(4) any building or land the annual value of which is less than thirty- 
six rupees provided that the owner thereof is not liable to profession tax or 
income-tax and provided: further that no other building or land is owned by him 
or the aggregate annual value of all the buildings and lands owned by him is less 
than thirty-six rupees.” a a 
. Amendment of section 


102, Madras Act IV of 1919, 57. In section 102 of the said Act—. 
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(i) for the words “The Council shall levy the property tax at a uniform’ 
rate” the following shall be substituted, namely :— 


“The rates of property tax fixed by the council may be proportionate to 

i ` the value of each building or land or may advance in 

GA Seiya oe a systematic progression with the value of the building 

pel ive pases ot property or land, but shall in no case decrease as the value of 

the building or land increases. When a progressive 

rate has been adopted by the council, it shall prescribe the principles of classifi- 

cation (as that a certain sum which shall be tax-free shall be deducted from the 

assessment of each building or land or that the progression shall be froma 

certain percentage in the lowest to a certain percentage in the highest class) and 
the precise number and limits of each class.” 

(ii) in clause (a) of the proviso, for the words “such areas are not deri- 
ving benefit,” the words “such area is not deriving any or the full benefit” shall 
‘be substituted; and 

(iit) clause (b) of the proviso shall be omitted and clauses (c) and (d) 
thereof shall be relettered (b) and (c) respectively. 


see TUN On OP EN see: 58. For section 104 of the said Act, the follow- 
tion for section 104, Madras - mer : d ` 
Act IV of 1919. ing section shall be substituted, namely :— 


“104. The property tax shall be levied every half-year and shall, save as 

otherwise expressly provided in Schedule IV, be paid 

pa aeiy tax when pay- by the owner of the assessed premises within fifteen 
ene days after the commencement of the half-year.” 


£ A e dan. 59. For section 105 of the said Act, thé follow- 
At IV of 1919. adras ing section shall be substituted, namely :-— 


“105. (1) When any building whether ordinarily let or occupied by the 

a owner himself has been vacant and unlet for thirty or 

Vacancy remission. more consecutive days in any half-year, the commis- 

sioner shall remit so much, not exceeding one-half of such portion of the tax as 

relates to the building only as is proportionate to the number of days during 
which the building was vacant.and unlet in the half-year. 


(2) Every claim for remission under sub-section (1) shall be made during 
the half-year in respect of which the remission is sought or in the following 
half-year and not afterwards. 

` (8) (a) No claim for such remission shall be entertained unless the 
owner of the building or his agent has previously thereto delivered a notice to 
the Commissioner— ' S ‘ 


(i) that the building is vacant and unlet; or 

(ii) that the building will be vacant and unlet from a specified date 
either in the half-year in which notice is delivered or in the succeeding half- 
year. 
(b) The period in respect of which the remission is made shall be cal- 
culated— i l 
-. (i) if remission is sought in respect of the half-year in which notice is 
delivered, from the date of delivery of the notice or from the date on which the 
building became vacant and. unlet, whichever is later; and 

(ii) if remission is sought in respect of the half-year succeeding that in 
which the notice is delivered, from the commencement of the half-year in 
respect of which remission is sought or from the date on which the building 
became vacant and unlet, whichever is later, ; 
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(c) Every notice under clause (a) shall expire with the half-year suc- 


ceeding that during which it is so delivered, and shall have no effect there- 
after,” 


60. In sub-section (4) of section 106 of the said Act, before the words 

T ; “continue liable,” the words “in addition to any other 

106, Madras Act IV orca liability Which he may incur through such neglect” 
shall be ‘inserted. 


_ Substitution of new sec- 61. For sections 107 and 108 of the said Act, 
tions for sections 107 and 


108, Madras Act IV of 1919, the following sections shall be substituted, namely :-— 


“107. (1) (a) If any building in the city is 
.Owner’s obligation to constructed or re-constructed, the owner shall give 
eee ee notice thereof to the commissioner within fifteen 
lition of building. emo- days from the date of completion or occupation of 


the building, whichever is earlier. 


(b) If such date falls within the last two months of a half-year, the 
owner shall, subject to notice being given under clause (a), be entitled to a 
remission of ‘the whole of the tax or enhanced tax, as the case may be, payable 
in respect of the building only, for that half-year. 


$ (c) If such date falls within the first four months of a half-year, the 
owner shall, subject to notice being given under clause (a), be entitled to a 
remission of so much, not exceeding a half, of the tax or enhanced tax as the 
case may be, payable in respect ọf the building only, for that half-year as is 
proportionate to the number of days in that half-year preceding such date. 


(2) (a) If any building in the city is demolished or destroyed, the owner 
shall, until notice thereof is given to the commissioner, be liable for the pay- 
ment of the property tax for which he would have been liable had the building 
not been demolished or destroyed. 

(b) If such notice is given within the first two months of a half-year 
the owner shall be entitled to a remission of the whole of the tax payable in 
respect of the building only, for that half-year. 

© (c) If such notice is given within the last four months of a half-year, 
-the owner shall be entitled to a remission of so much, not exceeding a half, of 
the tax payable in respect of the building only, for that half-year as is propor- 
tionate to the number of days in that half-year succeeding the demolition or 
destruction as the case may be. 


Remission of tax in areas i sas : : 
included or excluded in tha 108. (1) If any area is included in the city, the 


middle of a half-year. owner of every building or land in such area shall— 


(a) if the date of such inclusion falls within the last two months of a 
` half-year, not be liable to pay any property tax in respect thereof for that half- 
year ; and f f 

(b) if such date falls within the first four months of a half-year, be 
entitled to a remission of so much, not exceeding a half, of the property tax 
payable in respect thereof for that half-year, as is proportionate to the number 
of days in that half-year preceding such date. 

(2) If any area is excluded from the city, the owner of every building 
or land in such area shall be entitled— ; 

(a) if the date of such exclusion falls within the first two months of a 
half-year, to a’remission of the whole of the property tax payable in respect 
thereof for that half-year; and l A í 

© (b) if such date falls within the last four months of a half-year, to a 
remission of so much, not exceeding a half, of the property tax-payable in 
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respect thereof for that half-year as is proportionate to the number of days in 
that half-year succeeding such date. 4 si 

(3) No remission shall be granted under sub-section (2) in respect of 
any building or land unless an application for such remission is made to the 
commissioner within three months from the date of the exclusion of the area in 
which the building or land is situated. 


eie 108-A. The commissioner may at his discre- 
PE IE AEE R E E tion condone omissions to give notice under sections 
note: 105, 106, 107 or 108, giving his reasons in writing for 
Ea every such condonation.”’ 


Amendment of section 62. In sub-section (1) of section 109 of the said 
109, Madras Act IV of 1919. Act— f 


(i) for the words “ within a week after the service of the notice,” the 
-words “within thirty days after the service of the notice where the notice 1s 
served upon the Government, a railway administration or a company and with- 
in fourteen days after such service in other cases” shall be substituted; and 


(ii) after the words “measurements of the land,” the words “and with 
such other information as the commissioner may require” shall be inserted. 


Pisc poapiene a eV hea 63. For section 110 of the said Act, the follow- 
Act IV of 1919. ras ing section shall be substituted, namely :— 


“110. (1) If the council by a resolution determines that a tax on com- 

; _ panies shall be levied, every company which, after the 

pease oe ea rere date specified in the notice published under sub- 
half-year on their capital. Section (2) of section 98-A transacts business within 
the city in any half-year for not less than sixty days 

‘in the aggregate shall pay, in addition to any licence fee that may be leviable 
under this Act, a half-yearly tax assessed in accordance with the rules in 
Schedule IV, but in no case exceeding rupees one thousand: 


Provided that any society, which is registered or deemed to be registered 
under the Madras Co-operative Societies Act, 1932, and the paid up capital of 
which is less than fifty thousand rupees and any other society registered or 
deemed to be registered under the same Act and any society registered under 
the Indian Companies Act and intended solely for the benefit of poor and 
destitute families, which on the recommendation of the commissioner the 
council may by resolution exempt from the payment of the tax on companies, 
shall not be liable to the tax on companies, but such society shall be liable to 
profession tax,” 


Fak ee a 64. For section 111 of the said Act, the follow- 
Act IV of 1919... _-ing section shall be substituted, namely:— . 


“111. (1) If the council by a resolution determines that a profession tax 
: shall be levied, every person not liable to the tax on 

Pas Oni AE EA d ass companies, who, after the date specified in the notice 
Soibinenis: P- published under sub-section (2) of section 98-A, in 
: any half-year— 

(a) exercises a profession, art or calling or transacts business or holds 
any appointment public or private— a 

(i) within the city for not less than sixty days in the aggregate, or 

(ii) outside the city but who resides in the city for not less than sixty 
days ‘in the aggregate ; or : 
(b) resides in the city for not less than sixty days in the aggregate and 
is in receipt of any pension or income from investments, 
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shall pay, in addition to any licence fee that may be leviable under this- Act; ‘a 
half-yearly tax, assessed in accordance with the rules in Schedule IV, but inino 
case exceeding rupees five hundred. 


Explanation 1—A person shall be deemed to have exercised a profes- 
sion, art or calling or held an appointment within the city if the. person. has an 
office or place of employment within the city. = aoe 

Explanation 2.—A touring officer whose headquarters is within the city. 
shall be liable for the payment of profession tax even though he has not stayed 
at headquarters for the period specified in this sub-section’ provided that his 
connexion with the appointment has subsisted for such period. 


Explanation 3,—Every person who exercises a profession, art -or calling 
or holds any appointment within the limits of Fort St. George shall be deemed 
to exercise such profession, art or calling or to hold such appointment within 
the city. i l 

Explanation 4.—Any amount received by a person in commutation of his 


pension or any portion of his pension, shall not be deemed to be a pension with- 
in the meaning.of this sub-section. 


(2) A person shall be chargeable under the class appropriate to his 
aggregate income. from all ‘the sources specified in sub-section (1) as being 
liable to the tax. f i Í 


(3) Nothing contained in this section shall be deemed to render a person 
who resides within the local limits of any local authority and exercises his pro- 
fession, art or calling or transacts business or holds any appointment within the 
limits of any other local authority or authorities, liable to profession tax for 
more than the higher of the amounts of the tax leviable by any of the local 
authorities. In such a case the Local Government shail apportion the tax 
between the local authorities in such manner as they may deem fit-and the deci- 
sion of-the Local Government shall be final.” 


Substitution of new sec- ; ; 
Don for secte mila Madea 65. For section 112 of the said Act, the follow- 


Act IV of 1919. ing section shall be substituted, namely :— 


E yt “112, The profession tax leviable from a firm, 
cree ated ae association or joint Hindu family may be levied 
for profession tax. ~" from any adult member of that firm, association or 

` family.” 
tion stitution of new sec- ` 66, For section 113 of the said Act the follow- 
“Act IV of 1919. ing section shall be substituted, namely :— . 


„o > 113, (1) The expression ‘transacts business’ in sections 110 and 111 
shall be deemed to include the doing of ‘acts of 
ee when due and bhuysiness of whatever nature, whether isolated or not, 
pay: . such assoliciting, obtaining or transmitting orders, or 
buying, making, manufacturing, exporting,-importing, réceiving, transmitting or 
otherwise dealing with goods. > 
(2) Where for the purpose of transacting business within the city a 
company or person has an office or has an agent or firm to represent it or him, 
the company or person shall be deemed to transact business within the city, 
whether or not such office, agent or firm has power to make binding contracts 
-on behalf of the company or person; and the person in charge of such office or 
the agent or firm, as the case may be, shall be liable for the tax payable by the 
company or person. i 
(3) A company otherwise liable to the tax on companies under sec- 
tion 110 or a person otherwise liable to profession tax under section 111 shall 
not cease to be liable to such tax by reason only of its or his head office or the 
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place from which its or his business is controlled being situated outside the city 
or by reason only of the fact that its or his transactions are closed outside the 
city. 

(4) Every company or person transacting business within the limits of 
Fort St. George, shall be deemed to transact such business within the city. 

(5) If a company or person proves that it or he has paid the sum due on 
account of the companies or profession tax levied under this Act or under the 
Madras District Municipalities Act, 1920, or the Madras Local Boards Act, 
1920, or any tax of the nature of a companies’ or profession tax imposed under 
the Cantonments Act, 1924, for the same half-year, to the Corporation of 
Madras or any other municipal council or any local board or cantonment autho- 
rity in the Presidency of Madras, such company or person shall not be liable, 
by reason merely of change of place of business, exercise of profession, art or 
calling, appoitment or residence, to pay to the Corporation of Madras or any 
other municipal council or to any local board or cantonment authority more 
than the difference between such sum and the amount to which it or he is other- 
wise liable for the companies’ or profession tax for the half-year under this 
Act or any of the aforesaid Acts. 

(6) If the companies’ or profession tax due from any company or 
person in respect of any half-year is not paid, the commissioner shall cause a 
notice to be served on such company or person to pay such tax within fifteen 
days of the date of such service.” 


Insertion of new section 67. After section 113 of the said Act, the follow- 
Oo i ° ae . 3 
io. in Madras Act IV of ing section shall be inserted, namely :— 


“113-A. All statements made, returns furnished or accounts or docu- 

SR PR i ments produced in connexion with the assessment of 

atements, returns, etcs companies’ or profession tax by any company or 

to'be confidential, person shall be treated as confidential and copies 
thereof shall not be granted to the public.” 


ao em or n 68. In section 114 of the said Act— 
: (i) for the words “ persons occupying such building or land,” the words 


“persons occupying such building, land, hotel, boarding or lodging house, club 
or residential chambers” shall be substituted ; and 

(ii) after the words “if any, paid by him,” the words “and the period of 
such occupation” shall be added. 


ream ; f 69. In clause (b) of section 115 of the said Act, 
mendment of section for the words “incorporated company” the word 
115, Madras Act IV of 1919. “company” shall be substituted. 


70, For sub-section (1) of section 116 of the 


Amendment of section i > i S i itut- 
116, Madras Act IV of 1919, said Act, the following sub-section shall be substitut 
ed, namely :— 


“(1) If the council by a resolution determines that a tax on carriages 
and animals shall be levied, the commissioner shall levy the said tax half-yearly 
on carriages and animals kept within the city which are of the kinds specified in 
part IIT of the Schedule IV.” 

71, In section 117 of the said Act, sub-sections (2) and (3) shall be re- 

kae op i numbered Se and (5) i E and a the 

mendment of section proviso to sub-section , the following sub-sec- 
117, Madras Act IV of 1919. Hous shali be eed ane :— j 

“(2) If such aggregate period exceeds fifteen days but is less than sixty 
days, a moiety only of the half-yearly tax shall be leviable. 

(3) If such aggregate period does not exceed fifteen days, no tax shall 
be leviable for the half-year.” 
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and fete oe SOSAN ni 
(d) for Item 51 (2) the following item shall be substituted, namely :— 


“51 (2) | COTTON| KNITTED |. 
APPAREL,' including 
apparel made of cotton 
interlocking matetial, 
cotton undervests, 
knitted or woven, and 
cotton socks and, stoc- 
kings— 


(a) of a weight not exceed- | Protective. | 25 per cent. ad | .. -- | March 31st, 1939, 
ing 4 Ibs. per dozen. valorem or 12 
annas per lb., 

whichever is 








- higher, 
- à (6) of a weight exceeding | Protective. | 25 per cent. ad | .. -» | March 31st,1939.” 
| 4 lbs. per dozen. n valorem or 10 


i annas per lb., 
| whichever is 
higher. 
| J J 


THE INDIAN TEA CESS (AMENDMENT) ACT, 1936. 





Act No. XIII or 1936. 
i [27th October, 1936. 
An Act further to amend the Indian: Tea Cess Act, 1908, for certain purposes. 

Waeneas it is expedient further to amend the Indian Tea Cess Act, 1908; 
for the purposes hereinafter appearing; It is hereby enacted as follows :— 


hort title and - 1. (1) This Act may be called Tae INDIAN 
aoe Faience iia Tra Cess (AMENDMENT) Act, 1936. 
(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint in this behalf. 


Amendment of S. 2, Act 2. In S. 2 of the Indian Tea Cess Act, 1903 
IX of 1903. (hereinafter referred to as the said Act),— 

(a) in clause (a), for the words “the Collector of the district” the words 
“a Collectuz of Land Customs as defined in clause (c) of S. 2 of the Land Cus- 
toms Act, 1924” shall be substituted ; 

(b) in clause (b), for the word “by” ‘the words “by or under” shall be 
substituted; and 

(c) for clause (c) the following clause shall be substituted, namely :— 

“(c) ‘the Board’ means the Indian Tea Market Expansion Board 
„constituted under S. 4”. < . 
„Amendment of S. 3, Act 3. S. 3.of the said Act shall be renumbered 
IX of 1903. - . as sub-section (1) .of that section, and— 

(a) in the said section go renumbered, for the words “the rate of 
‘twelve annas per hundred pounds or at such lower rate as the. Governor- 
General in Council may, on the recommendation of the Tea Cess Committee” 
‘the following words shall’ be ‘substituted, namely :— 

“such rate not exceeding one rupee and eight annas per hundred 
pounds as.the Governor-General in Council may, on the recommendation of the 
and i ' a ; 

(b) to the said section so renumbered the following sub-section shall 
‘be added, namely :— i a o, ae. Ay 

“(2) The Governor-General. in Council may, by notification in the 
‘Gazette of India, direct that a customs-duty at the like rate. shall be levied and 
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collected on all tea produced in India and taken by land from British India to 
any place beyond the limits of British India.” ` 
Amendment of 8. 4, Act : 
“Tx of 1008. of S 4. In S. 4 of the said Act— 

(a) in sub-section (1), for the words “a Committee” the words “a body 
to be called the Indian Tea Market Expansion Board” shall be substituted ; 

(b) in sub-section (2),— 

(i) for the word “twenty” the word “twenty-seven” shall be substi- 
tuted; and 

(ii) for clauses (a), (b) and (c) the following clauses shall be: 
substituted, namely :— 

“(aj two on the recommendation of the Bengal Chamber of 
Commerce, one on the recommendation of the Bengal National Chamber of 
Commerce, one on the recommendation of the Madras Chamber of Commerce 
and one on the recommendation of the Associated Chamber of Commerce and. 
one on the recommendation of the Federation of Indian Chambers of Commerce: 
and Industry and one on the recommendation of the South Indian Chamber 
of Commerce ; 

(b) five on the recommendation of the Indian Tea Association, 
Calcutta, two on the recommendation of the Assam Branch of the Indian Tea. 
Association and two on the recommendation of the Surma Valley Branch of the 
Indian Tea Association ; 

(c) two on the recommendation of the United Planters’ Associa- 
tion of Southern India, two on the recommendation of the Dooars Planters” 
Association, one on the joint recommendation of the Darjeeling Planters’ Asso- 
ciation and the Terai Planters’ Association and one on the recommendation of | 
the Indian Tea Planters’ Association, Jalpaiguri; and 

(d) two on the recommendation of the Government of Bengal of 
which one is to represent the Tea Planters in North Bengal and one to represent 
the Tea Planters of Tripura and Chittagong who are Indians, one on the recom- 
mendation of the Assam Valley Indian Tea Planters’ Associations, one on the 
recommendation of the Surma Valley Indian Planters’ Associations and one on. 
the recommendation of the Government of Madras to represent Tea Planters. 
in Southern India who are Indians.” 

l 5. After sub-section (2) of S. 4 of the said 
Amendment of S. 4, Act Act the following sub-section shall be inserted, 
IX of 1903. 
namely :— 

“(2-A) The Executive Committee of the Board shall consist of nine- 

members of whom not less ‘than three shall be Indians.” j 


aR oE Pee Aet 6. In S. 5 of the said Act, 


(a) in sub-section (2), for the words “teas produced in India” the 
words “tea generally and especially Indian tea” shall be substituted; and 

(b) after sub-section (2) the following sub-section shall be inserted, 
namely :— 

“(3) The Board may, subject to the provisions of any rules made: 
under S. 7, borrow on the security of the tea cess for any purpose for which it 
jg authorised under sub-section (2) to expend its funds: 

Provided that the total amount borrowed shall not at any time exceed 
five lakhs of rupees and that no loan shall be taken which is repayable later than 
six months from the date of the loan.” 

Amendment of S. 7 Act 7. In sub-section (2) of S. 7 of the said: 
IX of 1903. Act,— 
(a) in clause (a)— 
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(i) after the word “nomination” the words “election, recommenda- 
tion” shall be inserted ; 
(ii) the word “and” before the word “appointment” shall be 
omitted ; 
a (iii) after the word “appointment” the words “and retirement” 
shall be inserted ; ; 
(b) in clause (b), the word “and”, where it occurs for the second time, 
shall be omitted; and 
(c) after clause (c) the following clauses shall be inserted, namely :— 
“(d) the conditions subject to which the Board may incur expenditure 
outside India for the promotion of the interests of the Indian tea industry; and 
(e) the conditions subject to which the Board may exercise its borrow- 
ing powers.” 
Amendment of S. 9, Act 8. In S. 9 of the said Act, for the figures 
IX of 1903. “1908” the figures “1938” shall be substituted. 
9. In the preamble and throughout the said Act, for the word ‘“Com- 
mittee” and for the words “Tea Cess Committee”, 
General. wherever they occur, the word “Board” shall be 
substituted. ' 


THE GENEVA CONVENTION IMPLEMENTING ACT, 1936. 





Act No. XIV nw 1936. 
[27th October, 1936. 


An Act to implement Article 28 of the Geneva Convention of the 
27th day of July, 1929. 


WuereEas India was a signatory to the International Convention for the 
Amelioration of the Conditions of the Wounded and Sick in Armies in the 
Wield, drawn up in Geneva and dated the 27th day of July, 1929; 

AND WHEREAS it is necessary to provide . for the discharge of the obliga-. 
tions imposed by Article 28 of that Convention in so far as provision has not. 
been made by the Geneva Convention Act, 1911; 

It is hereby enacted as follows :— 


1. (1) This Act may be called THe Geneva 
CONVENTION IMPLEMENTING Act, 1936. 


(2) It extends to the whole of British India, including British. 
Baluchistan and the Sonthal Parganas. 


2. No person shall use for the purposes of his trade or business or for 

ae . . any other purpose whatsoever any sign constituting: 

n Erombitigni oe of imi a colourable imitation of the heraldic emblem of the 

Gross on white ground. red cross on a white ground formed by reversing 
the federal colours of Switzerland. 


3. No person shall use for the purposes of his trade or business the 
Prohibition of use heraldic emblem of the white cross on a red 
emblem of White Cross on round, being the federal colours of Switzerland, 
red ground or imitations or any sign constituting a colourable imitation of 
thereof. that heraldic emblem. 


4. Any person contravening the provisions of S. 2 or $S. 3 shall be 
punishable with fine which may extend to fifty 

Penalty. rupees, and when such contravention is committed 
by a company, association or body of individuals, 
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then,. without prejudice to the liability of such company, association or body, 
every member thereof who is knowingly a party to the contravention shall be 
liable to the like penalty. 


5. No eriminal Court shall take cognizance of any offence punishable 

i mei auo Tor under this Act except with the previous sanction of 

prosecution. the Governor-General in Council or the Local 
Government. 


6. Nothing ir in the foregoing sections shall affect the right of any person, 
-to continue to use for a period of two years from the 
Saving commencement of this Act any sign or emblem 


which it was not unlawful for him to use at the com- 
mencement of this Act. : . 


THE INDIAN RUBBER CONTROL (AMENDMENT) ACT, 1936. 





Act No. XV or 1936. 
[27th October, 1936. 
An Act to amend the Indian Rubber Control Act, 1934 for certain purposes. 


WHEREAS it is expedient to amend the Indian Rubber Control Act, 1934, 
for the purposes hereinafter appearing; It is hereby enacted as follows :— 


iore ü 1. This Act may be caled Tue INDAN 
Shart: tpg: RUBBER CONTROL (AMENDMENT) Acr, 1936. 
` Amendment of S. 2, Act 2. In S. 2 of the Indian Rubber Control Act, 
XXVIII of 1934. 1934 (hereinafter referred to as the said Act);— 


(a) in clause (c), the words “from rubber produced in India” shall be 
omitted; 


(b) in clause (d), for the words “excluding imported rubber re-export- 
ed in manufactured articles containing rubber” the words “excluding rubber 
contained in imported manufactured articles re-exported” shall be substituted 
and for the words “excluding rubber in manufactured articles containing 
rubber” the words “excluding rubber contained in imported manufactured 
articles whether or not re-exported” shall be substituted; and 


(c) in clause (h), for the words “except where the word is used in 
Chapter IV rubber produced in India contained in any article manufactured 
in India” the words “rubber contained in any manufactured article” shall be 
substituted. 


3. In sub-section (1) and TE pA a of S. ae ‘of the said Act, for the 

words “the growth or produce of” the words “grown, 

XXVIII of 1 jaz 12 Act produced or contained in an article manufactured 
in” shall be substituted. P 


REET a 4. For S. 13 of the said Act the following 
of 1934. i section shall be substituted, namely :— 


“13. A general export allotment, that is, .the permissible maximum 

l net exports of rubber from British India excluding 

Export allotments. - Burma for any specified period expressed in‘ terms 

of dry rubber, and a Burma export allotment, -that 

is, the permissible maximum net exports of rubber -from Burma for the same 

period similarly expressed, shall be declared from time to time by the Governér- 
General: in-Couneil by notification in the Gazette.of India.” 
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THE BANGALORE MARRIAGES VALIDATING ACT, 1936. 





Act No. XVI or 1936. 
[27th October, 1936. 


An Act to validate certain marriages solemnized in the Civil and 
Military Station of Bangalore. 

Wauertas Mr. Walter James McDonald Redwood, a Missionary of the 
Plymouth Brethren, was, in the year 1929, granted by the Resident in Mysore 
a licence, under the Indian Christian Marriage Act, 1872, as applied to the 
Civil and Military Station of Bangalore, to solemnize marriages within the 
territories included in the Civil and Military Station of Bangalore between 
persons one of whom was a Native Christian subject of Mysore, and: neither of 
whom was a Christian subject of His Majesty ; 

AND WHEREAS the said Walter James McDonald Redwood has, in the 
belief that he was authorised so to do, solemnized certain marriages in the Civil 
and Military Station of Bangalore between certain Christian subjects of His 
Majesty ; ` . 
ÅND WHEREAS the parties to the said marriages all believed that the said 
Walter James McDonald Redwood was duly authorised to solemnize the same, 
and that such marriages were valid in law; 

AND WHEREAS the said parties being Christian subjects of His Majesty, 
the said Walter James McDonald Redwood had not the requisite authority 
under the licence held by him to solemnize the said marriages ; l 

AND WHEREAS it is expedient that the said marriages, having been sole- 
mnized in good faith, should be- validated ; 

It is hereby enacted as follows :— 

1: This Act may be called Tue BANGALORE 

l MARRIAGES VALIDATING Act, 1936. 
2. All marriages between Christian subjects of His Majesty which have 
already been solemnized in the Civil and Military 
Validation of certain irre- Station of Bangalore by Mr. Walter James 
gular. marriages. McDonald Redwood, a Missionary of the Plymouth 
Brethren, shall be, and shall be deemed to have been 
with effect from the date of solemnization of each respectively, as good and valid 
in law as if such marriages had been solemnized under a licence authorizing 
solemnization of marriages between Christian subjects of His Majesty in the 
Civil and Military Station of Bangalore. 
. 3. Certificates of marriages which are declared by S. 2 to be good and 
valid in law, and register-books and certified copies 
Validation of records of Of true and duly authenticated extracts therefrom, 
irregular marriages. ` deposited in compliance with the provisions of the 

: Indian Christian Marriage Act, 1872, in so far as 
the register-books and extracts relate to such marriages as aforesaid, shall be 
received as evidence of such marriages as if such marriages had been duly 
solemnized under Part I of the said Act. . o 


THE INDIAN TEA CONTROL (AMENDMENT) ACT, 1936.- 
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Act No. XVII or 1936. . 
Sa : 7 [27th October, 1986. 
An Act to amend-the Indian Tea Control Act, 1933, for certain purposes. 

- - Wuereas it is expedient to amend the Indian Tea Control Act, 1983, for 
the purposes hereinafter appearing; It is hereby enacted as follows :— ‘ 
_- Short title and commence- _ 1, (1) This Act may be called Tae INDIAN 
xaent. AP Re Oo TEA CONTROL (AMENDMENT) Act, 1936. ` E 
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(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 


2. In clause (a) of S. 2 of the Indian Tea Control Act, 1933 (hereinafter 

referred to as the said Act), for the words ‘ “Com- 

Amendment of S. 2, Act mittee” means’ the words ‘“Committee”’ and 

XXIV of 1933. “Authority” mean, respectively, shall be substitut- 

: ed, and after the words “Indian Tea Licensing Com- 
mittee” the words “and the Burma Tea Licensing Authority” shall be inserted, 
Grr ge aaa 3. In. 9 of the said Act— 
. (a) for sub-section (1) the following sub-section shall be substituted, 

namely :— 

“(1) The Governor-General in Council may, by notification in the Gazette 
of India, declare the Committee to be dissolved or the Authority to be abolished, 
and on the date of the publication of any such notification the Committee shall 
stand dissolved or the Authority abolished, as the case may be, and, if both 
events occur, this Act shall be deemed to be repealed.” ; and 

(b) in sub-section (2), after the Word “dissolved” the words “or the 
Authority is abolished” shall be inserted, and after the word “Committee”, 
where it occurs for the second time, the words “or by the Authority, as the 
ease may be,” shall be inserted and for the word “Government” the words 
“Governments of India and Burma respectively” shall be substituted. 


peng a jer oe 4. After S. 10 of the said Act, the following 
XXIV of 1933. Chapter shall be inserted, namely :— 


“CHAPTER IA. 
Tae Burma TEA LICENSING AUTHORITY. 


10-A. The Governor-General in Council shall after consulting the Gov- 
ernment of Burma constitute an authority, to be 

Constitution of Burma called the Burma Tea Licensing Authority, to exer- 
Tea Licensing Authority. cise and discharge in Burma the powers, functions 
and duties exercised and discharged before the com- 

mencement of the Indian Tea Control (Amendment) Act, 1936, by the 
Committee. 


10-B. The provisions of Ss. 7 and 8 shall, as far as may be, apply to the 
Authority as they apply to the Committee, and the 

Application of Ss. 7, 8 power conferred by S. 10 shall include a power to’ 
and 10 to the Authority. make with respect to the Authority rules for any 
i of the purposes for which rules may be made under 

that section with respect to the Committee.” 7 


e a 5. In S. 12 of the said Act,— 


(a) to sub-section (1) the folowing words shall be added, namely :— 

“in the case of exports from British India excluding Burma, or the 
Authority in the case of exports from Burma”; and 

(b) to sub-section (2) the words “or the Authority, as the case may be” 
shall be added. 


Amendment of S. 18, Act 6. To S. 13 of the said Act the following sub- 
XXIV of 1933. section shall be added, namely :— 

“(8) The Indian Overseas Export Allotment so declared for any financial 
year after the financial year ending on the 31st day of March, 1937, shall not 
include the overseas export allotment for the Province of Burma, but the Gover- 
nor-General in Council, shall, by notification in the Gazette of India, declare a 
separate Burma Overseas Export Allotment after consulting the Committee and 
the Authority and paying due regard to all interests concerned.” Bo 
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oe snt of Soie aot 7. In S. 14 of the said Act, — 

(a) in sub-section (1), for the words “by the Committee” the words “for 
estates in British India excluding Burma by the Committee and for estates in 
Burma by the Authority” shall be substituted; and 

(b) for sub-section (2) the following sub-section shall be substituted, 
namely :— 

(2) The total of all export quotas for any financial year prior to the 
financial year beginning on the Ist day of April, 1937, shall not exceed the 
Indian Overseas Export Allotment for that year, and the total of all export 
quotas for any subsequent financial year of estates in British India excluding 
Burma and of estates in Burma, respectively, shall not exceed the Indian 
Overseas Export Allotment and the Burma Overseas Export Allotment, 
respectively, for that year.” 

Sn ee 8. In S. 15 of the said Act,— 

(a) in sub-section (2), after the word “Committee” the words “or, if the 
estate is in Burma, of the Authority” shall be inserted; and 

(b) to sub-section (2) the following proviso shall be added, namely :— 

“Provided that after the 31st day of March, 1937, this sub-section shall 
not authorise the transfer to a tea estate in Burma of any such right accruing 
in respect of a tea estate situated outside Burma or vice versa.” 


en ees 9. In S. 16 of the said Act,— 


(a) in sub-section (1), after the word “Committee” the words “or, if such 
estate is in Burma, to the Authority” shall be inserted ; 
(b) in sub-section (2), after the word “Committee” the words “or 
Authority, as the case may be,” shall be inserted; and 
(c) in the proviso to sub-section (3), after the word “Committee” the 
words “or the Authority” shall be inserted. 
Amendment of S. 17, Act 10. In sub-section (1) of S. 17 of the said ' 
XXIV of 1933. et,— 
- (a) after the word “Committee” where it occurs for the first time, the 
words “or, in Burma, to the Authority” shall be inserted; and 
(b) after the word “Committee”, where it occurs for the second time, the 
words “or Authority, as the case may be,” shall be inserted. 


11. In sub-section (1) of S. 18 of the said Act for the words “The Com- 
mittee shall” the words “The Committee and the 

Amendment of §. 18, Act Authority shall each” shall be substituted, and for 
XXIV of 1933, the words “the Committee may” the words “the 
stituted Committee or the Authority may” shall be sub- 


Amend t of S. 19 : 

XXIV of 1933. KAR 12. In S. 19 of the said-Act— 

(a) in sub-section (2), after the word “Committee” the following words 
‘shall be inserted, namely :— 
, “or, in the case of tea shipped or waterborne to be shipped for export 
from Burma, by the Authority,” ; and 

(b) in sub-section (3), after the word “Committee” the words “or, in the 
case of tea produced in Burma, by the Authority” shall be inserted. 
eee oe 20; Aet 13. In S. 20 of the said Act— 

(a) in sub-section (1) after the word “Committee” the words “or, in 
Burma, the Authority” shall be inserted; and 
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(b) in sub-section (2), the words “to the Committee” shall be omitted, and: 
for the words “the Committee”, where they occur for the second time, the words. 
“the Committee or the Authority, as the case may be,” shall be substituted. 


amendment of S. 21, Act ` J4, In S. 21 of the said Act,— 


(a) in sub-section (1), after the word “Committee” the words “or the 
Authority” shall be inserted; and 

(b) in sub-section (2), after the word “Committee” the words “and the- 
Authority” shall be inserted, and for the word “it”, in both places where it. 
oceurs, the word “them” shall be substituted. 


ee ea 15. In S. 29 of the said Act,— 


(a) in sub-section (1), after the words “The Committee” the words “or, im 
Burma, the Authority” shall be inserted and the words “to enable it to discharge 
its duties under this Chapter” shall be omitted; and 

(b) in sub-section (2), after the words “in this behalf” the words “or, in 
Burma, any person authorised by the Authority in this behalf” shall be inserted. 


a a 16. In S. 32 of the said Act,— 


(a) after the word “Committee”, where it first occurs, the words “or any 
person authorised by the Authority” shall be inserted ; 

(b) for the words “such member or officer” the words “such member, 
officer or person” shall be substituted; and 

(c) after the word “Committee”, where it occurs for the second time; 
the words “or by a person authorised by the Authority” shall be inserted. 


oe eee 17. In S. 35 of the said Act,— 


(a) in sub-section (1), after the word “Committee” the words 
Burma, by the Authority” shall be inserted; and ; 

(b) in sub-section (2), after the word “Committee” the words “or, in: 
Burma, the Authority” shall be inserted. 


“or, in 





THE RED CROSS SOCIETY (ALLOCATION OF PROPERTY) 
ACT, 1936. 





Act No. XVIII or 1936. 
[27th October, 1936. 


An Act to provide out of the property of the Indian Red Cross Society 
a Fund to be administered in Burma by a Burma Red Cross 
Society, and to terminate in Burma the existing functions 
of the Indian Red Cross Society. 


Wuerras it is expedient to provide out of the property of the Indian Red 
Cross Society a Fund to be administered in Burma by a Burma Red Cross 
Society, and to terminate in Burma the existing functions of the Indian Red 
Cross Society; It is hereby enacted as follows :— 
1. (1) This Act may be called Tur Rep Cross: 
Socrety (AuLocaTion or Prorrrry) Act, 1936. 
(2) It extends to the whole of British India, including British Baluchis- 
ton and the Sonthal Parganas. 
2. Notwithstanding anything contained in the Indian Red Cross Society 
pee er Act, 1920, an amount equal to seven per cent. of the 
of pene ce Tadian Bed corpus of the property vested by the said Act in the 
Cross Society. Indian Red Cross Society (which amount is in this: 
Act referred to as the Fund) shall be set apart to be 


Short title and extent. 
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administered in the province of Burma as a trust by such body of trustees as the- 
High Court of Judicature at Rangoon may appoint, and in accordance with, and. 
for such of the purposes referred to in S. 7 of the said Act as may be contained 
in, any scheme settled by the said High Court. 
3. As soon as the High Court of Judicature at Rangoon has settled’ a. 
scheme and made an order vesting the Fund in the 
. Transfer of apportioned body of trustees referred to in S. 2 the Managing 
property = Selig ee Body of the Indian Red Cross Society shall transfer 
Committee of Indian Red the Fund to the said body of trustees and there- 
Cross Society. upon the Burma Provincial Committee of the Indian 
Red Cross Society, known as the Indian Red Cross 
Society, Burma Branch, shall be dissolved and all property of or belonging to 
that Committee, including the unexpended balance, if any, of any moneys dis- 
tributed to that Committee under §. 8 of the Indian Red Cross Society Act, 
1920, shall be transferred to and shall vest in the said body of trustees to be 
held by them in the same manner and, subject to the scheme settled by the said 
High Court, for the same purposes as such property was held by that 
Committee. 
4. On the making of the vesting order referred to in S. 3 the provisions of 
Giaathick: Sessions, Bt the Indian Red Cross Society Act, 1920, and of any 
Indian Red droas Society rules made thereunder relating to Branch Com- 
Act, 1920. mittees in the provinces, their constitution, powers 
. or functions, their representation on the Managing 
Body of the Indian Red Cross Society, and their right to receive a proportion 
of the income of property vested in the Society, shall cease to have effect in 
respect of the province of Burma and of the Indian Red Cross Society, Burma 
Branch Committee. 


THE GENERAL CLAUSES (AMENDMENT) ACT, 1936. 


Act No. XIX or 1936. 3 
[27th October, 1936, 


I 
An Act further to amend the General Clauses Act, 1897, for a certain purpose. 


Warrras it is expedient further to amend the General Clauses Act, 1897, 
for the purpose hereinafter appearing; It is hereby enacted as follows :— 
1. This Act may be called THE . GENERAL 
CLAUSES (AMENDMENT) Act, 1936. 
_ Insertion of new S. 6-A 2. After S. 6 of the General Clauses Act, 1897, 
in Act X of 1897. the following section shall be inserted, namely :— 
“6-A. Where any Act of the Governor-General in Council or Regulation 
; made after the commencement of this Act repeals 
Perley of ae mpag any enactment by which the text of any Act of the 
amendment in Act or Regu, Covernor-General in Council or Regulation: was 
lation. . amended by the express omission, insertion or sub- 
. , stitution of any matter, then, unless a different 
intention appears, the repeal shall not affect the continuance of any such 
amendment made by the enactment so repealed and in operation at the time 
of such repeal.” 


Short title. 


THE CHITTAGONG PORT (AMENDMENT) ACT, 1936. 





Act No, XX or 1936, f 
[27th October, 1936.. 
An Act further to amend the Chittagong Port Act, 1914, for certain purposes.. 
Wuereas it is expedient further to amend the Chittagong Port Act, 1914, 
for the purposes hereinafter appearing; It is hereby. enacted as follows :— 
J—6 
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1. This Act may be called Tae CHITTAGONG 
Port (AMENDMENT) Act, 1936. 


2. (1) S. 27 of the Chittagong Port Act, 1914 (hereinafter referred to as 

the said Act), shall be re-numbered as sub-section (1) 

Amendment of S. 27, Ben. of S. 27, and to the said section as so re-numbered 

Act V of 1914. the following sub-section shall be added, namely :— 

“(2) The Chairman may, in the event of his illness or absence from Chitta- 

gong and for the duration thereof, delegate to the Vice-Chairman all or any of 
his powers or duties under this Act.” 


Amendment of S. 35, Ben. 8. (1) In clause (f) of sub-section (1) of S. 35 of 
Act V of 1914. the said Act,— 

(a) after the words “servants injured” the words “in the execution of 
their duty” shall be inserted; and 

(b) for the words “killed, in the execution of their duty” the words “who 
die while in the service of the Commissioners” shall be substituted. 

(2) After clause (g) of the said sub-section the following clause shall be 
inserted, namely :— 

“(gg) for establishing and maintaining funds (hereinafter referred to as 
welfare funds) for the benefit of such officers and servants, and for regulating 
generally matters incidental to such welfare funds and the investment thereof : 

Provided that no such welfare funds shall be established without the 
‘previous sanction of the Governor-General in Council: and that the maximum 
amount to which any such fund may be allowed to accumulate shall be fixed 
‘from time to time by the Governor-General in Council.” 


Amendment of S. 36, Ben. 4, To S. 36 of the said Act the following pro- 
Act V of 1914. viso shall be added, namely :— 
“Provided that any resolution passed by the Commissioners to dismiss 
-or to reduce a Head of a Department shall-not be carried into effect without the 
approval of the Governor-General in Council.” 


5. In sub-section (1) of S. 57 of the said Act, clauses (a), (b) and (c) shall 

Amendment of S. 57, Ben. be re-lettered as clauses (b), (c) and (d), respec- 

Act V of 1914. tively, and the following shall be inserted as clause 
(a), namely :— 

“(a) a scale of tolls, dues, rates and charges, annual or other, to be paid 
‘by the owners of vessels plying, whether for hire or not and whether regularly 
‘or occasionally, within or partly within and partly without the limits of the 
‘port in respect of such vessels and of persons whether in charge of, or on board, 
‘such vessels, and also in respect of the licensing, registration and regulation of 
‘such vessels and persons: 

Provided that no such tolls, dues, rates and charges shall be chargeable 
in respect of vessels which are liable to port dues under the provisions of 
‘Schedule I to the Indian Ports Act, 1908.” 

mt of S. 59, Ben. : = 
en Pee 6. In S. 59 of the said Act, 

(a) for the words “The Commissioners may levy and collect a customs 
duty” the words “A customs duty shall be levied and collected by the Com- 
“missioners” shall be substituted; and 

(b) the following proviso shall be added, namely :— 

“Provided ‘further that the Governor-General in Council may, by notifi- 
cation, exempt from the levy of such duty jute shipped to any specified port in 
“India.” 


Short title. 


7. In the proviso to sub-section (1) of S. 82 of 


Amendment of S. 82, Ben. the said Act, the words “in Chittagong” shall be 
nee j omitted. 
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8. In S. 88 of the said Act, the words “or in 
Sa Brey ben fixed deposit with the Bank of Bengal” shall be 
omitted. 


9. In S. 84 of the said Act, in clause (7) the word “and”, where it occurs for 

the second time, shall be omitted, and after clause 

Pease S. 84, Ben. (8) the following word and clause shall be inserted, 
namely :— 


(L 


and 
(9) contributions to any welfare funds which may be established for the 
‘benefit of the officers and servants of the Commissioners : 


Provided that any contribution to a welfare fund established for the 
benefit of officers and servants drawing not less than two hundred and fifty 
rupees a month shall not exceed the amount accruing from the following 
‘sources, viz. :— 


(i) fines realised from such officers and servants; 
(ii) unclaimed salary of such officers and servants; and 


(wt) forfeitures of contributions to the provident fund in respect of such 
officers and servants.” 


Amendment of the Third 10. For the Third Schedule to the said Act the 


ae Ben. Act V of following shall be substituted, namely :— 


“THE THIRD SCHEDULE. 


PROPERTY VESTED IN THE COMMISSIONERS. 
(See Ss. 70 and 71.) 


Part I.—IMMOVABLE PROPERTY TRANSFERRED BY GOVERNMENT TO THE COMMISSIONERS 
CONSTITUTED UNDER THE CHITTAGONG Port COMMISSIONERS ACT, 1887. 


1. All the land belonging to Government, bounded on the east by the Nimtoly creek, 
on the south by the Karnaphuli river, on the west by the Monohurkhali creek, and on the 
north by a line drawn from Nimtoly creek to Monohurkhali creek, east and west immediately 
to the south of the premises owned by B. R. Texcira, known at the time of the passing of 
the Chittagong Port Commissioners Act, 1887 (hereinafter in this Schedule called the said 
Act), as the Sailors’ Home, covering Revisional Survey Plots Nos. 418, 416, 415, 382, 381, 
383, 384, 400, 401, 403, 379, 385, 378, 387, 402, part of 394, part of 370, part of 417, part 
of 369 and part of 414. 


2. The land held by Government at the time of the passing of the said Act, in the 
‘occupation of the Customs Department bounded on the east by the road known as the 
Rangamati road, on the south by the land belonging to Government, the boundaries of 
which are set forth in Article I of this Schedule, on the west by the Monohurkhali creek 
and on the north by private property, viz., Plot No. 7 of the cadastral survey, but excluding 
Plot No, 12 of the said survey, covering Revisional Survey Plots Nos. 171, 172, 170, 169, 249, 
248, 197, 254, 244, 251, 252, 258, 255, 256, 257, 258, 371, 372, 405, 404, 397. 
373, 406, 407, 392, 409, 408, 399, 398, 374, part of 417, part of 370, part of 394, part of 369 
‘and part of 414. 


3. The land held by Government, bounded on the east by the Monohurkhali creek, 
-on the south by the land at the time of the passing of the said Act occupied by the Govern- 
ment Salt Golahs, on the west by a public road leading to the Sadar Ghat jetty, and on 
the north by private property, viz., Plot No. 19 of the cadastral survey, covering revisional 
Sure Plots Nos. 355, 396, 354, 395, 193, 192, 194, 195, 189, 266, 188, 187, 186 and part 
-of 356. 

4, The Sadar Ghat jetty and the approaches leading thereto measuring 094 acre 
‘covering Revisional Survey Plots Nos. 3399 and 3400 in mouza Madarbari, Ward D. 


5. The waste land (known as Southfield) belonging to Government at the time of the 
passing of the said Act occupied by the Customs Department, bounded on the east by the 
‘Sadar Ghat road, on the south by the Strand road, on the west by a tank, at the time of 
‘the passing of the said Act, in the possession of Messrs. Bulloch Brothers, and on the north 
‘by a road running east and west, lying to the south of the Port Commissioners’ office, 
measuring more or less 1.875 acres covering Revisional Survey Plot No. 3370 in mouza 
Madarbari, Ward D. 

6. The land at the time of the passing of the said Act occupied by the Port godowns 
and yard (at present Workshop site), bounded on the east by the public road leading to the 
Sadar Ghat jetty, on the south by the Karnaphuli river, on the west by the premises at the 
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time of the-passing of the said Act in the occupation of Messrs. Bullock Brothers, and on the- 
north by the Strand road, measuring more or less 1,108 acres, covering Revisional Survey: 
Plots Nos. 3398 and 3401 in mouza Madarbari, Ward D. A : 7 


7. Al other land the property of Government within the limits of the Port of Chitta- 
gong being within fifty yards of high-water mark on both banks of the Karnaphuli river: 
except the land at the time of the passing of the said Act occupied by the Government. 
Salt Golahs, and all land, other than land with regard to which Government has the right 
of assessment only, within the limits of the port included in any survey plot through which: 
a line drawn fifty yards above high-water mark passes. 


(a) The foreshore land in mouza Sujakatgar (known as Chaktai in the east of Anti-- 
Mohammad Ghat jetty) covering Revisional Survey Plots Nos. 1703, 1557, 1558, 1701, 1702, 
1559, 1698, 1700, 1568, 1699, 1704, 1705, 1706, 1636, 1622, 1623, 1624, 1625, 1626, 1627, 1628. 
1629, 1711, 1712, 1718, 1714, 1715, 1716, 1630, 1631, 1632, 1633, 1634, 1635, 1717, 1719, 1720 ,. 
1669, 1644, 1645, 1646, 1647, 1648, 1649, 1650, 1651, 1652, 1653, 1654, 1658, 1659, 1661, 1663, 
1666, 1667, 1718, 1721, 1655, 1710, in mouza Sujakatgar and part of Revisional Survey Plot: 
No. 1816 in mouza Patharghata. i 

(b) The foreshore land in mouza Sujakatgar (on the west of Anti-Mohammad Ghat: 
jetty), covering Revisional Survey Plots Nos. 1801, 1803 and 1805. i 

(c) The foreshore land at Feringhibazar, covering Revisional Survey Plots Nos. 601, 
500, 501, 280 and part of 246. 

(d) The foreshore land at Monohurkhali covering Revisional Survey Plots Nos. 389, 
365. and part of 549. 


(e) The foreshore land at Ichanagar covering Revisional Survey Plots Nos. 463, 
454/14085, 416/14083 and 417/14084. : 

(f) The foreshore land at Dangar Char, covering Revisional Survey Plots Nos. 2769, 
2796, 2793, 2788, 2787, 2792, 2795, 2794, 2220, 1736, 2790, 2786, 2791, 1734, 2789, 2785, 2783; 
2782, 2784, 1731, 2780, 2781, 2779, 2962, 1728, 2778, 1727, 1722, 1721, 1718, 1716, 1715, 
1840, 1339, 1338, 1334, 1335, 1330, 1329, 1307, 1308, 1291, 1292, part of 1293, part of 1289, 
1290, 1279, part of 1280, 1278, 1277, part of 1276, 1273, 1272, part of 1264, part of 1263, 
part of 1085, part of 1084, part of 1083, part of 1082, part of 1006, part of 1005, part of 
1004, part of 1003, part of 1002, 677, 676, 675, part of 678, part of 679, part of 680, part 
of 674, part of 673, 672, 671, 666, part of 665, part of 667, 549, part of 545, part of 547, 
548, 541, 542, 543, 535, 536, 537, 533, 519, 544, 520, 516, 517, 518, 524, 515, 506, 507, 
504, 505, 501, 502, 670/2965, 487, 488, 489, 491, 486, 485, 484, 482, 470, 471, 472, 473, 474, 
465, 468, 477, 95/2964, 96, 82, 475, 2, 91, 119, 120, 832, 109, 112, 831, 833, 118, 114, 6, 
11, 12, 1, part of 67, part of 71, 72, 73, part of 31, part of 39, and part of 55. : 

(g) The Majher Char (Middle Island) measuring more or less 147.70 acres covering 
Bevisional Survey Plot No. 1, Police Station, Anwara, Chittagong. - 


8 A plot of land measuring more or less 6.064 acres (being the site of the Port 
Engineer’s residence), bounded on the north and east by railway land, on the south by a 
public road and railway land, and on the west by land belonging to Government and con- 
taining the quarters of the District Superintendent of ‘Police, covering Revisional Survey 
plots Nos. 376, 377, 373, 384, 385, 426, 456, 471, 472, 473, 474, 475, 476, 477 and 478 in 
mouza Enathbazar and Revisional Survey Plots Nos. 112, 113, 383 and 385 in mouza Battali, 
Ward B. 


9. A plot of land measuring 350 feet by 240 feet more or less 1.807 acres (being the site 
of Port Commissioners’ Office and Port and Shipping Office), bounded on the north by 
Government land containing the Sadarghat Police Station, on the south by a road referred 
to in Article 5 of this Schedule, on the east by Sadarghat road, and on the west by private 
land, covering Revisional Survey Plots Nos. 3362 and 3363 in mouza Madarbari, Ward D. 


10. Strips of land measuring more or less 12.19 acres in mouza Bandar (being the site 
for Sanitorium Bungalow at Juldia) covering Revisional Survey Plots Nos. 1171 and 1139. ' 


11. A strip of land known as Sadarghat Salt Gola land, in exchange of present salt 
gola land at Moheshkhali, in mouza Monohurkhali covering Revisional Survey Plots Nos. 363, 
364, 366, 367, 361, 359, 358, 357, 360 and part of 356. 


12, A piece of land in mouza Uttar Paruapara (being the site of Norman’s Point 
Lighthouse) measuring more or less 1,04 acres covering Revisional Survey Plots Nos, 235, 236, 
237, 238 and 239. ; : 

13. A piece of land in mouza Dakshin Dhurung (being the site of the Kutubdia 
Lighthouse) covering. Revisional Survey Plots Nos. part of 1017, part of 1018, part-of 1022, 
1019, 1020 and 1021, . : 

Part II.—IMMOYVEABLE PROPERTY ACQUIRED OTHERWISE THAN BY DIRECT TRANSFER FROM 

GOVERNMENT. ; 


(a) Acquired for the revetment of the Karnaphuli riwer. ` 


. 1. A strip of land in Revetment Section I in the village Maidya Halishahar (formerly 
Moheshkhali) measuring 800 feet by 130 feet, more or less 2.95 acres bounded on the north 
bythe Strand road and villages, on the south by the Commissioners’ land,.on the east by 
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dand belonging to the Assam-Bengal Railway, and on the west by paddy fields, covering 
-Revisional Survey Plots Nos. 15763, 15770, 15771, 15772, 14145, 14079, 14080, 14144, 
14062/15801 and part of 15673. 


2. A strip of land in Revetment Section I in the village Maida Halishahar (formerly 
-Kumerkhali) measuring 2,900 feet by 500 feet, more or less 14.56 acres situated on the 
right bank of the Karnaphuli river, bounded on the north by paddy fields, on the south by 
the Karnaphuli river, on the east by the railway land, and on the west by Kumarkhal, 
covering Revisional Survey Plots Nos. 15769, 15667, 15666, 15665, 15662, 15663, 15664, 15660, 
15659, 15658, 15661, 15687, 15686, 15685, 15684, 15778 and part of 15673. 


3. A strip of land in Revetment Section II in the village Dakshin Halishahar between 
Khals Nos. 3 and 4 measuring. 3,400 feet by 1,000 feet, more or less 82.36 acres situated 
on the right bank of the Karnaphuli river and bounded on the north by Kumarkhal, on the 
‘south by Mirapar Khal, on the east by the Karnaphuli river, and on the west by paddy 
fields, covering Revisional Survey Plots Nos. 8106, 8108, 8105, 8107, 8104, 8103, 8102, 8440, 
$439, 8101, 8099, 8100, 8109, $110, 8111, 8112, 8113, 8114, 8117, 8118, 8119, 8346, 8344. 


8848, 8342, 8340, 8392, 8341, 8436, 8345, 8391, 8352, 8351, 8349, 8348, 8347, 8353 and part of 
8354. 


4. A strip of land (in Revetment Section II) in the village Dakshin Halishahar 
between khals Nos. 4 and 5 measuring 2,200 feet by 800 feet, more or less 35.62 acres 
situated on the right bank of the river Karnaphuli, bounded on the north by Miraparkhal, 
on the south by Doma Khal, on the east by the Karnaphuli river, and on the west by 
.paddy fields covering Revisional Survey Plots Nos. 8435, 8434, 8437, 8339, 8338, 8328/97013, 


-2432/97014, 2433/97016, 2436/97015, 9693, 9555, 9554, 9691, 9553, 9686, part of 8354 and 
part of 9556. X 


5. A strip of land (in Revetment Section DTI) in the Dakshin Halishahar between 
khals Nos, 5 and 6 measuring 2,300 feet by 800 feet, more or less 35.82 acres situated 
-on the right bank of the river Karnaphuli, bounded on the north by the Domakhal, on the 
-south by Wootarkata khal, on the east by the-Karnaphuli river, and on the west by paddy 


‘fields covering Revisional Survey Plots Nos. 9552, 9687, 9551, 9694, 9695, 9557, 9696, 9697, 
9698, 9550, 9558 and part of 9556. 


6. A strip of land (in Revetment Section IV) in the village Dakshin Halishahar 
-between khals Nos. 6 and 7 measuring 1,400 feet by 800 feet, more or less 25.99 acres 
‘situated on the right bank of the river Karnaphuli, bounded on the north by Wootarkata khal, 
on the south by Dakshinkata khal, on the east by the Karnaphuli river, and on the west by 
“paddy fields covering Revisional Survey Plots Nos. 9549, 9559, 9548, 9699, 9700, 9701, 9702, 
9560, 9703, 9547, 9704, 9546, 9688, 9545, 9544/97012, 9449, and part of 9556. 

7. A strip of land (in Revetment Section IV) in the village Uttar Patenga (formerly 
-Patiya) between khals Nos. 7 and 8 measuring 3,800 feet by 900 feet more or less 73.43 
racres situated on the right bank of the river Karnaphuli, bounded on the north by the 
Karnaphuli river, on the south by paddy fields, on the east by Kawina khal, and on the 
“west by Dakshinkata khal covering Revisional Survey Plots Nos. 4638, 4806, 4635, 4634, 4029, 


4030, 4636, 4637, 4639, 4633, 4619, 4632, 4631, 4675, 4630, 4629, 4628, 4627, 4626, 4625, 4624, 
-4623, 4622, 4621, 4620, 4906, 4640, 4641 and 4642 . 


8. Strips of land (in Revetment Section V) in the village Uttar Patenga between khals 


-Nos. 8 and 9 measuring more or less 23.70 acres covering Revisional Survey Plots Nos. 4643, 
-4928, 4924, 4719, 4867, 4868 and 4720. 


9. Strips of land (in Revetment Section V) in mouza Purba Patenga between khals 
Nos. 9 and 11 measuring more or less 96.65 acres covering Revisional Survey Plots Nos. 90, 
"91, 527, 97, 98, 99, 101, 268, 269, 270, 495, 497, 524, 525 and 530. 


10. Strips of land (in Revetment Section VI) in mouzas Purba and Dakshin Patenga 
‘between khal 11 and Patenga Point measuring more or less 171.30 acres, covering 
-Revisional Survey Plots Nos. part of 8859, part of 8858, part of 8860, part of 8861, part of 
8893, part of 8862, part of 8865, 8863, 8864, part of 9620, part of 9619, part of 9618, 9621, 
"9622, 9623, 9624, 9774, 9625, 9627, 9775, 9626, 9628, part.of 9612, part of 9631, 9630, 9629, 
“9776, 9636, 9635, 9777, 9634, part of 9633, part of 9638, 9778, 9637, 9779, part of 9647, 
part of 9646, 9648, 9780, 9781, 9649, part of 9650, part of 9651, part of 9655, part of 9793, 
"9656, 9782, 9783, 9672, part of 9670, part of 9669, part of 9668, 9671, 9675, 9674, 9673, 
9776, 9678, part of 9795, part of 9684, 9683, 9682, 9681, 9680, 9679, 9686, part of 9685, 
part of 9693, part of 9695, part of 9696, 9771, 9692, 9691, 9690, 9689, 9687, 9688, 9701, 9704, 
“9700, 9699, 9697, 9697, 9705, 9706, 9707, 9772, part of 9712, 9711, 9710, 9715, 9714, 9713, 
part of 9722, 9719, 9718, 9720, 9723, 9724, 9726, 9725, 9766, 9764, 9763, 9727, 9728, 9760, part 
of 9768, 9759, 9729, 9758, 9757, 9730, 9731, 9732, 9733, part of 9514, part of 9513, part 
of 9511, part of 9512, part of 9509, 9510, part of 9502, ‘part of 9734, part of 9736, 9756, 
“9754, 9758, 9752, 9751, 9749, 9750, 9735, 9737, 9738, 9739, 9740, 9746, 9748, 9747, 9745, 
“9744, 9741, 9742, part of 9743, part of 3443, part of 3444, part of 3445, part of 3449, 
“3450, 3470, 3471, 3468, 3469, 3472, 3451, 3453, 3454, 3455, 3466, 3467, part of 3452, 3456, 
-part of 3458, part of 3465, part of- 3462, part of 3463, part of 3552, part of 1199, part of 
1200, part of 1201, part of 1203, 1202, part of 1205, 1204, part of 1207, 1206. part of 1186. 
“part of 1180, part of 1209, part of 1197, part of 1198, part of 1208, part of 1250, part of 
‘1249, part of 1248, part of 1247, part of 1244, part of 1256, part’ of 1240, part of 1251, 
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1252, 1258, 1257, 1259, 1260, 1261, part of 1253, part of 1152, part-of 1263, part of 1264, 
1261, 1262, part of 1238, 1239, 1236, 1235, 1234, 1230, part of 1243, 1231, part of 1233, 
part of 1232, part of 1266, 1225, part of 1151, part of 1224, part of 1241, part of 1223, part 
of 1227, part of 1228, 1229, 1226, part of 1213, part of 1242, and part 
of 1156, in mouza Dakshin Patenga and the Revisional Survey Plots Nos. 503, 498, 499, 500, 
part of 501, 504, part of 1264, part of 1265, part of 1269, part of 1270, 1350, part of 1271, 
part of 1272, part of 1279, part of 1280, part of 1297, part of 1347, 1281, 1298, 1299, part 
of 1905, part of 1906, part of 1723, 1908, 1907, part of 1724, part of 1725, part of 1732, 
part of 1733, part of 1734, part of 1735, part of 1804, 1805, 1806, part of 1799, part of 1808, 
1807, part of 1809, 1810, part of 1812, 1811, part of 1816, 1817, part of 1819, 1818, part of: 
1920, 1821, part of 1824, 1823, 1822, part of 1825, part of 1829, 1839, part of 1838, part of: 
1842, 1841, part of 1844, 1845, part of 1849, 1848, part of 1859, part of 1858, 1860,. 
part of 1857, 1866, 1867, 1868, 1865, 1864, part of 1856, part of 1855, part of 1869, 1871, 
1870, part of 1875, 1874, 1873, 1877, 1878, part of 1876, part of 1883, part of 1884, 1882, 
1881, 1880, 1879, part of 1887, 1888, part of 1891, 1890, part of 1892, 1900, part of 1893, 
1899, part of 1894, 1898, part of 1895, 1896, part of 1902, part of 1761, and part of 1651 in. 
mouza Purba Patenga. 

11. Strips of additional land (in Revetment Section VI) in mouza Dakshin Patenga: 
from midway between khals 15 and 16 to the Patenga Point measuring more or less 16.30! 
acres, covering Revisional Survey Plots Nos. part of 9631, part of 9632, part of 9633,, 
part of 9610, part of 9638, part of 9647, part of 9646, part of 9645, part of 9650, 
part of 9651, part of 9655, part of 9798, part of 9670, part of 9669, part of 9667, part of 
9668, part of 9795, part of 9684, part of 9796, part of 9693, part of 9696,. part of 9694, 
part of 9685, part of 9695, part of 9712, part of 9722, part of 9521, part of 9517, part of 
- 9514, part of 9515, part of 9513, part of 9511, part of 9512, part of 9508, part of 9507, 
part of 9506, part ‘of 9609, part of 9502, part of 9734, part of 9736, part of 9501, part of 
3441, part of 3442, part of 3443, part of 3444, part of 3445, part of 3449, part of 3452, part 
of 3456, part of 3457, part of 3458,-part of 3564, part of 3465, part of 3463, part of 3461, 
part of 3552, part of 3462, part of 1199, part of 1198, part of 1197, part of 1196, part of 
1195, part of 1186, part of 1180, part of 1209, part of 1208, part of 1250, part of 1249, 
part of 1248, part of 1247, part of 1244, part of 1246, part of 1240, part of 1248, part of 
1242, part of 1213, part of 1241, part of 1222, part of 1214, part of 1228, part of 1227, 
part of 1223, part of 1154, part of 1153, part of 1150, part of 1152, part of 1224, part of 
1151, part of 1266, and part of 1156. 

12. A strip of additional land (in Revetment Section VI) in mouza Dakshin Patenga. 
(at Patenga Point) measuring more or less 3.99 acres, covering Revisional Survey Plots Nos. 
part of 1223, part of 1153, part of 1154, part of 1150, part of 1149, part of 1151, part of 
1146, part of 1145, part of 1266, part of 1267 and part of 1068. 

13. Strips of land (By-channel land) measuring more or less 28.65 acres in the village 
of Chur Lakhya, Police Station Patiya, Zilla Chittagong, bounded on the north by parts of 
Cadastral Survey Plots Nos. 5471, 5478, 5476, 5619, 5705, 3326, 3320, 3318, 3314 of mouza. 
Chur Lakhya and parts of Cadastral Survey Plots Nos. 361, 363, 370, 277, of Chak Mohesh- 
khali, on the south by parts of Cadastral Survey Plots Nos. 5502, 5494, 5492, 5489, 5484, 5621,. 
3306, 3325, 3366, 3365, 3338, 3339, 3340, 3343, of Chur Lakhya and parts of Cadastral 
Survey Plots Nos. 371, 370, 372, 373, of Chak Moheshkhali, on the east by parts of Cadas- 
tral Survey Plots Nos. 3305, 3306, 3339, 3340, 5705, 5620, 5477, 5480, 5481, 5482, 5484, 5485, 
of mouza Chur Lakhya and parts of Cadastral Survey Plots Nos. 371, 372, 370, 3873, of 
Chak Moheshkhali, on the west by parts of Cadastral Survey Plots Nos. 5496, 5494, 5502, 
5620, 5617, 5705, of mouza Chur Lakhya and parts of Cadastral Survey Plots Nos. 370, 372, 
373, of Chak Moheshkhali, covering Revisional Survey Plots Nos. 190, 191 194, 195, 201, 202, 
203, 204, 205, 206, 207, 208, 229, 230, 231, 232, 233, 234, 235, and 239 in mouza Dangar- 
Char and Revisional Survey Plots Nos. 7934, 5603, 5515. 5602, 5605, 5606, 7904, 5559, 6856, 
6857, 6858, 6854, 6849, 6848, 6846, 6869, 6868, 6870, 6871, 6904, 6832 and 6828 in mouza. 
Chur Lakhya. 


(b) Acquired for the Kutubdia Lighthouse. 


14, Pieces of land in village Dhukshin Dhurung (known as Kutubdia) measured at the- 
Cadastral Survey in Plots Nos. 5370, 5371, 5372, 5374, 5375, 5376, and 5377, covering- 
Revisional Survey Plots Nos. part of 1017, part of 1018 and part of 1022. 


(c) Acquired for boat registration. ; 


15. A piece of land at Shahamirpur (formerly Shamshernagar) for Boat Registration. 
Office and staff quarters (known as Kurumkhal Boat Registration Office) situated on the left 
bank of the Kurumkhal measuring 100 feet by 60 feet, more or less .10 acre, bounded on the: 
north by the Kurumkhal, on the south and east by paddy fields, on the west by Karnafuli’ 
river covering Revisional Survey Plot No. 12345. 

16. A piece of land for Boat Registration Office and staff quarters at Chaktai mea-- 
suring 100 feet by 80 feet, more or less .18 acre situated on the right bank of the Chaktai khal” 
bounded on the north, west and south by private land and on the east by Chaktai khal.. 
covering Revisional Survey Plots Nos. 1677 and 1678 in mouza Sujakatgar and Revisional. 
Survey Plot No. 1774 in mouza Patharghata. 
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(d) Acquired for Patenga Beacon. 


17. A piece of land measuring more or less 0.15 acre in mouza Dakshin Patenga. 
covering Revisional Survey Plot No. 3555. 


(e) Acquired for the site of front Inner Bar Leading Light. 


18. A piece of land in mouza Badalpura measuring more. or less 0.005 acre covering: 
part of Revisional Survey Plot No. 165. 


(£) Acquired for approach road to Sanitorium Bungalow at Juldia. 


19. A piece of land measuring more or less 0.468 acre covering Revisional Survey” 
Plots Nos. part of 158A, part of 1139, 846A, part of 1140, part of 38A, part of 111A, part 
of 1141, 38, part of 35A, 35, 41A, 49A, 52A, part of 50, part of 608A, in mouza Bandar 
and Revisional Survey Plots Nos. part of 87, part of 88, part of 89, part of 91, and part of’ 
246 in mouza Rangadia, Police Station Anwara, Chittagong. 


(g) Acquired for new site of Port Commissioners’ Workshop and store at 
Gosaildanga. 

20. A piece of land (known as Turner Morrisons’ land) in mouza Gosaildanga measuring 
more or less 3.05 acres covering Revisional Survey Plots Nos. 4957, 4956, 4955, 4947, 4973, 
5011, 4958, 4972, 4960, 4970, 4971, 4961, 4962, 4963, 4949, 4950, 4953, 4951, 4959, 4952, 4954, 
4948, 4964, 4965, 4945, 4946, 4944, 4941, 4942, 4940, 4997, part of 4939, part of 
4969, part of 4968, and part of 4943. 


2l. A piece of additional land (known as Turner Morrisons’ land) in mouza Gosail- 
danga measuring more or less 1.60 acres covering Revisional Survey Plots Nos. 5012, 4966, 
4987, 4988, 4989, 4990, 4991, 4992, 4993, 4994, 4996, 4995, 4998, part of 5013, part of 
4974, part of 4969, part of 4968, part of 4967, part of 4986, part of 4999, part of 5000 and’ 
part of 4943. 


(h) Acquired for coal yard and siding at Madarbari. 


22, A piece of land (known as Arracan yard land) in mouza Madarbari measuring 


more or less 1.95 acres covering Revisional Survey Plots Nos. 1272, 1271, 1277, 1278, 1273, 
1274, 1270, 1279 and 1280. 


(i) Acquired for site of slipway at Monoharkhali. 


23. Strips of land in mouza Monoharkhali measuring more or less 3.84 acres covering” 


Revisional Survey Plots Nos. 202, 200, 265, 201, 204, 205, 206, 410, 375, 413, 376, 377,. 
196 and 250. 


(j) Acquired for the improvement of Port Staff quarters at Monohurkhali 
and Feringhibazar. 


24, Strips of land measuring more or less 11.37 acres covering Revisional Survey: 
Plots Nos. 556, 543, 555, 544, 545, and part of 549 in mouza Monoharkhali, Revisional’ 
Survey Plot No. 728 in mouza Guribazar and Revisional Survey Plots Nos. 242, 248, 244,. 
245 and part of 246 in mouza Feringhibazar. y 


(k) Acquired for the site of Nautical Surveyor and Secretary’s residence 
at Palton. 


25. Strips of land in mouza Lalkhan Bazar Ward B, measuring more or less 6.96 acres- 


covering Revisional Survey Plots Nos. 1845, 1858, 1859, 1860, 1861, 1872, 1862, part of 1863, 
1964, 1963 and part of 1965. 


Part IIL.—IMMOVEABLE PROPERTY HELD ON RENT. 


1. A plot of land for Bench Mark Pillar in mouza Bandar measuring more or less- 
-19 acre covering Revisional Survey Plot No. 1145.” 


THE CODE OF CIVIL PROCEDURE (AMENDMENT) ACT, 1936. 


Act No. XXI or 1986. 
l [27th October, 1936.. 
An Act further to amend the Code of Civil Procedure, 1908, for 
certain purposes. 
‘WHEREAS it is expedient further to amend the Code of Civil Procedure, 
1908, for the purposes hereinafter appearing; It is hereby enacted as follows :— 


Short title _1. This Act may be called Taz Cope or Crvin. 
$ PROCEDURE (AMENDMENT) Acr, 1936. 
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Aaaiti Í oe agree 2. To S. 51 of the Code of Civil Procedure, 
;S. 51 het T of Fone ° 4908 (hereinafter referred to as the said Code), the 
i ' following proviso shall be added, namely :— - 


“Provided that where the decree is for the payment of money execution 
by detention in prison shall not be ordered unless, after giving the judgment- 
-debtor an opportunity of showing cause why he should not be committed to 
“prison, the Court, for reasons recorded in writing, is satisfied— 


(a) that the judgment-debtor, with the object or effect of obstructing or 
„delaying the execution of the decree,— 

(4) is likely to abscond or leave the local limits of the jurisdiction of the 
«Court, or 

(ii) has, after the institution of the suit in which the decree was passed, 
dishonestly transferred, concealed, or removed any part of his property, or 
„committed any other act of bad faith in relation to his property; or 

(b) that the judgment-debtor has, or has had since the date of the decree, 
the means to pay the amount of the decree or some substantial part thereof and 
refuses or neglects or has refused or neglected to pay the same, or 

(c) that the decree is for a sum for which the judgment-debtor was 
bound in a fiduciary capacity to account. i 

Explanation—tIn. the calculation of the means of the judgment-debtor for 

‘the purposes of clause (b), there shall be left out of account any property which, 
by or under any law or custom having the force of law for the time being in 
force, is exempt from attachment in execution of the decree.” 


3. In sub-rule (1) of rule 37 of Order XXI in 

Amendment of Rule 37, the First Schedule to the said Code, for the word 

“Order XXI in the First “may” the word “shall” shall be substituted, and to 

Schedule, Act V of 1908. the sub-rule the following proviso shall be added, 

namely :— ` „Ê 

' «Provided that such notice shall not be necessary if the Court is-satisfied, 

by affidavit, or otherwise, that, with the object or effect of delaying the execution 

«of the decree, the judgment-debtor is likely to abscond or leave the local limits 
.of the jurisdiction of the Court.” 


Serene ere E r a For rule 40 of Order XXI -in the First 

__ Repeal of Rule 40, Order chedule to the said Code together with .any altera- 

ene Ao pia Schedule, tions therein or additions thereto made under S. 122 

‘of new rule in place thereof. Of the said Code the following rule shall be 
substituted, namely :— 


“40. (1) When a judgment-debtor appears before the Court in obedience 
Bete eats eae i a Hey Doon Sieh a or is brought before 
ile : i - e Court after being arrested in execution of a 
oe O eee Fs decree for the payment of money, the Court shall 
:arrest. - proceed to hear the decree-holder and take all such 
: evidence as may be produced by him in support of 
‘his application for execution, and shall then give the judgment-debtor an 
‘opportunity of showing cause why he should not be committed to the civil 
“prison. 
(2) Pending the conclusion of the inquiry under sub-rule (1) the Court 
-may, in its discretion, order the judgment-debtor to be, detained in the custody 
-of an officer of the Court’ or release him on.his furnishing security to the 
satisfaction of the Court for his appearance when required. 
(3) Upon the conclusion of the inquiry under sub-rule (1) the Court 
“may, subject to the provisions of S. 51 and -to the other provisions of this Code, 
-make an order for the detention. of the judgment-debtor in the civil prison and 
-shall in that event cause him to be arrested if he is not already under arrest : 
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~ ` Provided that in order..to give the. judgment-debtor an opportunity of 

satisfying the decree, the Court may, before making the order of detention, 
leave the judgment-debtor in the custody of an officer of the Court for a 
specified period not exceeding fifteen days.or release him on his furnishing 
security to the satisfaction of the Court for his appearance at the expiration of 
the specified period if the decree be not sooner satisfied. 

(4) A judgment-debtor released under tħis rule may be re-arrested. 

(5) When the Court does not make an order of detention under sub-rule 
(3), it shall disallow the application and, if the judgment-debtor is under arrest, 
direct his release.” 


THE INDIAN COMPANIES (AMENDMENT) ACT, 1936. 





Act No. XXII or 1936. 
[27th October, 1986. 


An Act further to amend the Indian Companies Act, 1913, 
for certain purposes. 
WHEREAS it is expedient further to amend the Indian Companies Act, 
1918, for the purposes hereinafter appearing; It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called Toe INDIAN 
ment. COMPANIES (AMENDMENT) Act, 1936. 
(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint in this behalf. 


2. (1) S. 2 of the Indian Companies Act, 1913 (hereinafter referred to as 

heart bee S Act the said Act), shall be, re-numbered as sub-section 

VII of 1913. me (1) of that section and in that section as so re- 
numbered— 

(a) for clause (9) the following clauses shall be substituted, namely :— 

“(9) ‘manager’ means a person who, subject to the control and direction 
of the directors has the management of the whole affairs of a company, and 
includes a director or any other person occupying the position of a manager by 
whatever name called and whether under a contract of service or not: 

(9-A) “managing agent’ means a person, firm.or company entitled to the 
management of the whole affairs of a company by virtue of an agreement with 
the company, and under the control and direction of the directors except to the 
extent, if any, otherwise provided for in the agreement, and inéludes any 
person, firm or company occupying such position by whatever name called d 

Explanation—If a person occupying the ‘position of a managing agent 
calls himself a manager he shall nevertheless ‘be regarded as managing agent 
and not as manager for the purposes of this Act. 

f (b) in clause (11), after the word “director” the words “managing agent” 
‘shall be inserted. 

(c) for clause (18) the following clause shall be substituted, namely :— 

“(18) ‘private company’ means a company which by its -articles— 

(a) restricts the right to transfer the shares, if any; and 

(b) limits the number of its members to fifty not including persons who 
‘are in the employment of the company; and 

. (c) prohibits any invitation to the public to subscribe for the shares, if 

‘any, or debentures of the company : ; l 
i Provided that where two or more persons hold one or more shares in a 
company jointly they shall, for the purposes of this definition, be treated as a 
single member :”; DERA 

I—7 
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(d) after clause (13) the following clause shall be inserted, namely :— 

“(13-A) ‘publie company’ means a company incorporated under this Act 
or under the Indian Companies Act, 1882, or under the Indian Companies Act,. 
1866, or under any Act repealed thereby, which is not a private company m 

and 

(e) to clause (14) the following words shall be added, namely :— 

“hut shall not include any trade advertisement which shows on the face: 
of it that a formal prospectus has been prepared and filed”. 

(2) To S. 2 as so re-numbered the following sub-section shall be added, 
namely :— 

“(2) Where the assets of a company consist in whole or in part of shares. 
in another company, whether held directly or through a nominee and whether: 
that other company is a company within the meaning of this Act or not, and 

(a) the amount of the shares so held is at the time when the accounts. 
of the holding company are made up more than fifty per cent. of the issued 
share capital of that other company or such as to entitle the company to more: 
than fifty per cent. of the voting power in that other company, or 

(b) the company has power (not being power vested in it by virtue only- 
of the provisions of a debenture trust deed or by virtue of shares issued to it. 
for the purpose in pursuance of those provisions) directly or indirectly to: 
appoint the majority of the directors of that other company, 


that other company shall be deemed to be a subsidiary company withir 
the meaning of this Act, and the expression ‘subsidiary company’ in this Act 
means a company in the case of which the conditions of this sub-section are 
satisfied and includes a subsidiary company of such company: 


Provided that where a company the ordinary business of which includes 
the lending of money holds shares in another company as security only, no 
account shall, for the purpose of determining under this section whether that 
other company is a subsidiary company, be taken of the shares so held.” 


Amendment of S. 4, Act 3. To S. 4 of the said Act the following sub- 
VIL of 1913. sections shall be added, namely :— : 

_ “(8) This section shall not apply to a joint family carrying on joint: 
family trade or business and where two or more such joint families form a. 
partnership, in computing the number of persons for the purposes of this. 
section, minor members of such families shall be excluded. 

(4) Every member of a company, association or partnership carrying- 
on business in contravention of this section shall be personally liable for all 
liabilities incurred in such business. 

(5) Any person who is a member of a company, association or partner- 


ship formed in contravention of this section shall be punishable with fine 
not exceeding one thousand rupees.” 


Substitution of new sec- 4. For S. 9 of the said A j 
, an VIL of 4 ; the sai ct the following: 
edad 8. 9, Act °} section shall be substituted, namely :— $ 


Printing and signature 
of memorandum. 
(a) be printed, 
(b) be divided into paragraphs numbered consecutively, and 
(c) be signed by each subscriber (who shall add his address and des- 
cription) in the presence of at least one witness who shall attest the signature.” 


Amendment of S. 10, Act 5. To S. 10 of the said Act, the following: 
VIL of 1913. proviso shall be added, namely :— 


“Provided that any provision in the memorandum relating to the 
appointment of a manager or managing agent and other matters of a like nature- 


“9. The memorandum shall— 


` 
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incidental or subsidiary to the main objects of the company, shall not be deemed 
to be such condition.” 


6. For sub-section (3) of S. 11 of the said Act 
T Y Pah Poti Act the following sub-section shall be substituted, 
namely :— i 


“(3) Except with the previous consent in writing of the Governor- 
General in Council, no company shall be registered by a name which— 


(a) contains any of the following words, namely, ‘Crown’, ‘Emperor’, 
‘Empire’, ‘Empress’, ‘Federal’, ‘Imperial’, ‘King’, ‘Queen’, ‘Royal’, ‘State’, 
‘Reserve Bank’, ‘Bank of Bengal’, ‘Bank of Madras’, ‘Bank of Bombay’, or any 
word which suggests or is calculated to suggest the patronage of His Majesty 
or of any member of the Royal Family or any connection with His Majesty’s 
Government or any department thereof; or 


(b) contains the word ‘Municipal’ or ‘Chartered’ or any word which 
suggests or is calculated to suggest connection with any municipality or other 
local authority or with any society or body incorporated by Royal Charter : 


Provided that nothing in this sub-section shall apply to companies 
registered before the commencement of this Act.” . 
7. In sub-section (1) of S. 12 of the said Act, 
Re eer of S. 12, Act after clause (e) the following word and clauses shall 
of 1913. P 
be added, namely :— 
ë “or 
(f) to sell or dispose of the whole or any- part of the undertaking of the 
company ; or l o 
(g) to amalgamate with any other company or body of persons.” 
Amendment of S. 17, Act 8. To sub-section (2) of S. 17 of the said Act. 
VII of 1913. the following shall be added, namely :— ; 
, “and shall in any event be deemed to contain regulations identical with 
or to the same effect as regulation 56, regulation 66, regulation 71, regulations 
78, 79, 80, 81 and 82, regulation 95, regulation 97, regulation 105, regulation 107 
and regulations 112, 118, 114, 115 and 116 contained in that Table: 


Provided that regulation 78 shall not be deemed to be included in the 
articles of any private company except a private company which is the subsi- 
diary company of a public company : 

Provided further that regulation 107 shall be deemed to require that a 
statement of the reasons why of the whole amount of any item of expenditure 
which may in fairness be distributed over several years, only a portion thereof 
is charged against the income of the year, shall be shown in the profit and loss. 
account, unless the company in general meeting shall determine otherwise.” 


9. In clause (c) of'S. 19 of the said Act, after the word “memorandum” the- 
Amendment of S. 19, Act brackets and words “(who shall add his address and! 


VII of 1913. description)” shall be inserted. 
Insertion of new S. 20-A 10. After S. 20 of the said Act the following 
in Act VIL of 1913. section shall be inserted, namely :— 


“20-A. Notwithstanding anything in the memorandum or articles of a 
company, no member of the company shall be bound’ 
_ Effect of alteration in by an alteration made in the memorandum or 
memorandum or articles. articles after the date on which he became a member 
Lat if and so far as the alteration requires him to take or 
subscribe for more shares than the number held by him at the date on which the 
alteration is made, or in any way increases his liability as at that date to 
contribute to the share capital of, or otherwise to pay money to, the company: 


52. THE MADRAS LAW JOURNAL SUPPLEMENT. . [xx or 1936. 


Provided that this section shall not apply in any case where the member 
agrees in writing either before or after the alteration is. made to be bound 
thereby.” 


11. In gab seston (1) of s. 25 of the said Act, for the words “at his request, 
Amendment of S. 25, Act and” the words “at his request and within four- 


VII of 1913. teen days thereof” shall be substituted. 
Insertion of new S. 25-A 12. After S. 25 of the said Act the following 
in Act VII of 1913. section shall be inserted, namely :— 


“25-A. (1) Where an alteration is made in the memorandum or articles 
: of a company, every copy of the memorandum or 
. Alterat £ - 4 
dum pelnaarets to etei articles issued after the date of the alteration shall 
in every copy. . be in accordance with the alteration. 


_ (2) If, where any such alteration has been made, the company at any 
time after the date of the alteration issues any copies of the memorandum or 
articles which are not in accordance with the alteration, it shall be liable to a 
fine not exceeding ten rupees for each copy so issued and every officer of the 
company who is knowingly and wilfully in default shall be liable to the like 
penalty. 1 


13. In sub-section (3) of s. 26 of the said Act, for the words “and of filing 
" Amendment of S. 26, Act lists of members and directors and managers with 


Vil of 1913. the registrar” the words “and of sending lists of 
members to the registrar” shall be substituted. 
Insertion of new 8. 31-A 14. After S. 31 of the said Act the sees 
in Act VII of 1913. section shall be inserted, namely :— 


“31-A. (1) Every company having more than fifty members shall sites 

the register of members is in such a form as to con- 
Index of pubes of stitute in itself an index, keep an index of the 
company. 2 names of the members of the company and shall 
within fourteen days after the date on which any 


alteration is made in the register of members make any necessary alteration 
in the index. 


(2) The index, which may be in the form of a card index, shall in 
respect of each ‘member contain a sufficient indication to enable the account of 
that member in the register to be readily found. 


(8) If default is made in complying with this section, the company aa 
every officer of the company who is knowingly and wilfully in default shall be 
liable to a fine not exceeding fifty rupees.” 
vaipat of B 52, Ast 45 In S; 82 of the said Acti 

(a) in sub-section (1), after the word “shall” the words “within eighteen 
months from its incorporation and thereafter” shall be inserted ; bs 

:- (b) in sub-section (2),— 

(i) in clause (f), for the words “in respect of any debentures” the words 
“in respect of any shares or debentures” shall be substituted, and to that clause 
the words “or so much thereof as hag not been ONER off at the Tate of ‘the 
return”. shall be added; and ` 
: (ii) in clause (1), for the wordi “the managers of the company” the 
following words shall be substituted, namely :— 

“the managers or managing agents ofthe’ company, sad the dinga in 
the personnel of “the directors, managers and managing agents since the last 
return together with the dates on which they took place”; 

(c) in sub-section (3), for the words ‘ ‘seven days” the words “twenty-one 
days” shall be substituted; and . ~. ea atts ae g 
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(d) sub-section (4) shall be renumbered as sub-section (5) and the 
following sub-section shall be inserted as sub-section (4), namely :— ; 

“(4) A private company shall send with the annual return required by 
sub-section (1) a certificate signed by a director or other officer of the company 
that the company has not, since the date of the last return or, in the case of a 
first return, since the date of the incorporation of the company, issued any 
invitation to the public to subscribe for any shares or debentures of the com- 
pany, and where the annual return discloses the fact that the number of mem- 
bers of the company exceeds fifty, also a certificate so signed that the excess 
‘consists wholly of persons who under sub-clause (b) of clause 13 of sub-section 
(1) of S. 2 are not to be included in reckoning the number of fifty”. - 


te ee 16. For section 34 of the said Act the following 
of 1918. ie ae section shall be substituted, namely :— 


“34, (1) An application for the registration of the transfer of shares in 

i a company may be made either by the transferor or 

Transfer of shares. the transferee, provided that where such application 

is made by the transferor no registration shall in the 

case of partly paid shares be effected unless the company gives notice of the 

application to the transferee and subject to the provisions of sub-section (4) the 

company shall, unless objection is made by the transferee within two weeks from 

the date of receipt of the notice, enter in its register of members the name of 

the transferee in: the same manner and subject to the same conditions as if the 
application for registration was made by the transferee. 

(2) For the purposes of sub-section (1) notice to the transferee shall be 
. deemed to have been duly given if despatched by prepaid post to the transferee 
at the address given in the instrument of transfer and shall be deemed to have 
been delivered in the ordinary course of post. 

(3) It shall not be lawful for the company to register a transfer of shares 
in or debentures of the company unless the proper instrument of transfer duly 
stamped and executed by the transferor and the transferee has been delivered to 
the company along with the serip : 

Provided that, where it is proved to the satisfaction of the directors of 
the company that an instrument of transfer signed by the transferor and trans- 
Seree has been lost, the company may, if the directors think fit, on an applica- 
tion in writing made by the transferee and bearing the stamp required by an 
instrument of transfer, register the transfer on such terms as to indemnity as 
the directors may think fit. 

(4) If a company refuses to register the transfer of any shares or deben- 
tures, the company shall, within two months from the date on which the 
instrument of transfer was lodged with the company, send to the transferee 
and the transferor notice of the refusal. 

(5) If default is made in complying with sub-section (4) of this section, 
the company and every director, manager, secretary or other officer of the com- 
pany who is knowingly a party to the default shall be liable to a fine not exceed- 
ing fifty rupees for every day during which the default continues. 

(6) Nothing in sub-section (8) shall prejudice any power of the company: 
to register as shareholder or debenture-holder any person to whom the right to 
ae shares in or debentures of the company has been transmitted by operation’ 
of law. aa 

(7) Nothing in this section shall prejudice any power of the ‘company: 
under its articles to refuse to register the transfer of any shares.” 
vitor iis © 8% Act 17, In S. 86 of the said Act,— 

l (a) (Ù) in sub-section (1), after the word “company” where it first occurs, 
the words “and the index of members” shall be inserted 3 -o 
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. (i) to sub-section (1) the words “Any such member or other person may 
make extracts therefrom” shall be added at the end; 
(b) to sub-section (2) the following words shall be added, namely :— 


“and the company shall cause any copy so required by any person to 
be sent to that person within a period of ten days, exclusive of non-working days 
and days on which the transfer books of the company are closed, commencing 
‘on the day next after the day on which the requirement is received by the 
eompany”; and 
(c) for sub-section (3) the following sub-section shall be substituted, 
namely :— | ) 

“(3) If any inspection required under this section is refused or if any 
‘copy requiréd under this section is not sent within the proper period the com- 
pany and every officer of the company who is in default shall be liable in respect 
‘of each offence to a fine not exceeding twenty rupees and to a further fine not 
‘exceeding twenty rupees for every day during which the refusal or default con- 
+tinues and the Court may by an order compel an immediate inspection of the 
register and index or direct that copies required shall be sent to the persons 
requiring them.” 

Amendment of S. 37, Act 18. In S. 37 of the said Act,— 


VII of 1913. i , 
(a) after the word “giving” the words “seven days’ previous” shall be 


‘added ; 
: (b) for the word “thirty” the word “forty-five” ‘shall be substituted ; and 


(c) the words “but not exceeding thirty days at a time” shall be added at 


the end. . 
Amendment of 8. 39, Act 19. To S. 39 of the said Act the following words 
VII of 1913. shall be added, namely :— 
“within a fortnight from the date of the completion of the order”. 


20. S. 43 of the said Act shall be re-numbered as sub-section (1) of that 
section and to the section as so renumbered the 


. Amendment of S. 43, Act 2 

VIL of 1913. following sub-section shall be added, namely :— 

“(2) Nothing in this section shall apply to a private company.” 
Amendment of S. 50, š 

wean O E 21. In S. 50 of the said Act, — 


(a) in sub-section (2), the words “with respect to sub-division of shares” 


shall be omitted, and for the words “by special resolution” the words “by the 
çompany in general meeting” shall be substituted ; 

(b) sub-sections (3) and (4) shall be omitted and sub-section (5) shall be 
re-numbered as sub-section (8); and 

-< (¢) after sub-section (5) as so re-numbered the following sub-section shall 
be added, namely :— 

“(4) The company shall file with the registrar notice of the exercise of 
any power referred to in clause (d) or clause (e) of sub-section (1) within 
fifteen days from the exercise thereof.” 

Amend t of S. 53, ; 
VO of 1913. oR ie 22. In S. 53 of the said Act,— 

(a) in sub-section (1) the words “or in the case of a special resolution the 
confirmation” shall be omitted; i 

(b) sub-section (2) shall be renumbered as sub-section (3) and the 
following sub-section: shall: be inserted as sub-section (2), namely :— 

. “(2) The notice to be given as aforesaid shall include particulars of the 
classes of shares affected and the conditions (if any) subject to which the new 
shares are to be issued.” l 
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23. In the proviso to sub-section (1) of S. 54 of the said Act, the words 

~ “and confirmed at a meeting of shareholders of that 

Amendment of S. 54, Act class in the same manner as a special resolution of 

VIIL of 1913. the company is required to be confirmed” shall be 
omitted. 


ne i or 24. After the heading “Reduction of ged 
E ertion of new S. 54- Capital” and before S. 55 the following section sha 
in Act VII of 1918. be inserted, namely :— 

“54-A. (1) No company limited by shares shall have power to buy its 

Restrictions on purchase OWN Shares or the shares of a public company of 
‘by company or loans by. Which it is a subsidiary company unless the conse- 
company for purchase of its quent reduction of capital is effected and sanctioned 
own shares. in the manner provided by Ss. 55 to 66. 

f (2) No company limited by shares other than a private company, not 
being a subsidiary company of a public company, shall give, whether directly 
or indirectly, and whether by means of a loan, guarantee, the provision. of 
security or otherwise, any financial assistance for the purpose of or in connec- 
tion with a purchase made or to be made by any person of any shares in the 
company : 

Provided that nothing in this section shall bé taken to prohibit, where 
the lending of money is part of the ordinary business of a company, the lending 
‘of money by the company in the ordinary course of its business. 

(3) If a company acts in contravention of this section, the company and 
every officer of the company who is knowingly and wilfully in default shall be 
liable to a fine not exceeding one thousand rupees. 

(4) Nothing in this section shall affect the right of a company to redeem 
‘any shares issued under S. 105-B.” : f 


e a a Oona 25. In S. 55 of the said Act, — 


(a) sub-section (1) shall be omitted; and 
(b) sub-sections (2) and (3) shall be re-numbered as sub-sections (1) and 
(2), respectively. 
Amendment of S. 56, Act 26. In S. 56 of the said Act, the words “and 
VII of 1913. confirmed” shall be omitted. 


27. In S. 57 of the said Act, for the word “confirmation”, where it first 
occurs,, the word “passing” shall be substituted and 

Amendment of S. 57, Act for the words “the presentation of the petition for 
VII of 1913. confirming the reduction” the words “the making of 
the order confirming the reduction” shall be 


substituted. ; 

Insertion of new heading 28. 'Aft ; . : 
and S. 66-A in Act VIL of 28. er .S. 66 of the said Act the following 
1913. heading and section shall be inserted, namely :— 


“Variation of Shareholders’ Rights. 


66-A. (1) If in the case of a company, the share capital of which is 

_ ° divided into different classes of shares, provision is 

Rights of holders of made by the memorandum or articles for authorising 
‘special classes of shares. the variation of the rights attached to any class of 
` shares in the company, subject to the consent of any 

specified proportion of the holders of the issued shares of that class or the 
sanction of a resolution passed at a separate meeting of the holders of those 
shares, and in pursuance of the said provision the rights attached to any such 
class of shares are at any time varied, the holders of not less in the aggregate 
than ten per cent. of the issued shares of that class, being persons who did not 
consent to or vote in favour of the resolution for. the variation, may apply to 
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‘the Court to have the variation cancelled, and where any such application is 
made the variation shall not have effect unless and until it is confirmed by the 
Court. 

(2) An application under this section must be made within fourteen days. 
after the date on which the consent was given or the resolution was passed, as 
the case may be, and may be made on behalf of the shareholders entitled to make 
the application by such one or more of their number as they may appoint in 
writing for the purpose. 

(3) On any such application the Court, after hearing the applicant and 
any other persons who apply to the Court to be heard and appear to the Court 
to be interested in the application, may, if it is satisfied having regard to all the 
circumstances of the case that the variation would unfairly prejudice the share- 
holders of the class represented by the applicant, disallow. the variation and 
shall, if not so satisfied, confirm the variation. 

(4) The decision of the Court on any such application shall be final. ` 

(5) The company shall within fifteen days after the service on the com- 
pany of any order made on any such application forward a copy of the order 
to the registrar and, if default is made in complying with this provision, the 
company and every officer of the company who is knowingly and wilfully in 
default shall be liable to a fine not exceeding fifty rupees. 

(6) The expression ‘variation’ in this section includes ‘abrogation’ and 
the expression ‘varied’ shall be construed accordingly.” 


Amendment of S. 71, Act . 
vit of 1913. 29. In S. 71 of the said Act,— 


(a) in sub-section (2) for the word “confirmation” the word “passing” 
shall be substituted and all the words after the word “memorandum” shall be 
omitted, and i 

(b) sub-section (3) shall be omitted. ` 


_ Substitution of new sec- 30. For S. 72 of the said Act the following 
Fer for 8. 72, Act VIL of Section shall be substituted, namely :— 


“72, (1) A company shall as from the day on which it begins to carry 

on business, or as from the twenty-eighth day after 

Registered office of the date of its incorporation, whichever is the earlier, 

company. have a registered office to which all communications 
and notices may be addressed. 

(2) Notice of the situation of the registered office and of any change 
therein shall be given within twenty-cight days after the date of the incorpora- 
tion of the company or of the change, as the case may be, to the registrar who 
shall record the same. i 


(3) The inclusion in the annual return of a company of the statement 
as to the address of its registered office shall not be taken to satisfy the obligation 
imposed by this section. 


(4) If a company carries on business without complying with the require- 
ments of this section it shall be liable to a fine not exceeding fifty rupees for every 
day during which it so carries on business.” 


titution of - ; ; 
aaea S 76, iet VIL of 31. For S. 76 of the said Act: the following 


1913. section shall be substituted, namely :— 
“76. (1) A general meeting of every company shall be held within 
eighteen months from the date of its incorporation 
Annual general meeting. and thereafter once at least in every calendar year 
i and not more than fifteen months after the holding 

wot of the last preceding general meeting. 

(2) If default is made in holding a meeting in accordance with the pro- 
visions of this.section, the company and every director or manager of the com- 
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pany who is knowingly and wilfully a party to the default shall be liable to a 
fine not exceeding five hundred rupees. 

(3) If default is made as aforesaid, the Court may, on the application. 
‘of any member of the company, call or direct the calling of a general meeting of 
the company.” 


eon estitation, of new sec. 32, For S. 77 of the said Act the following: 
1913. section shall be substituted, namely :— 


“77, (1) Every company limited by shares and every company limited by 
guarantee and having a share capital shall, within 

Statutory meeting of a period of not less than one month nor more than 
company. six months from the date at which the company is. 
"entitled to commence business, hold a general meet- 

ing of the members of the company, which shall be called the statutory meeting.. 


(2) The directors shall, at least twenty-one days before the day on 
which the meeting is held, forward a report (in this Act referred to as the 
statutory report) certified as required by this section to every member of the 
company. 

(3) The statutory report shall be certified by not less than two directors. 
of the company or by the chairman of the directors if authorised in this behalf 
by the directors and shall state— 


(a) the total number of shares allotted, distinguishing shares allotted as. 
fully or partly paid up otherwise than in cash, and stating in the case of shares 
partly paid up the extent to which they are so paid up, and in either case the 
consideration for which they have been allotted; 

(b) the total amount of cash received by the company in respect of all 
the shares allotted, distinguished as aforesaid; 

(c) an abstract of the receipts of the company and of the payments made 
thereout up to a date within seven days of the date of the report, exhibiting 
under distinctive headings the receipts of the company from shares and deben- 
tures and other sources, the payments made thereout, and particulars concern- 
ing the balance remaining in hand, and an account or estimate of the preliminary 
expenses of the company showing separately any commission or discount paid 
on the issue or sale of shares; 

(d) the names, addresses and descriptions of the directors, auditors, 
managing agents and managers, if any, and secretary of the company and the 
changes, if any, which have occurred since the date of the incorporation ;. 


_ (e) the particulars of any contract, the modification of which is to be- 
submitted to the meeting for its approval, together with the particulars of the 
modification or proposed modification ; 

_ (f) the extent to which underwriting contracts, if any, have ‘been 
carried out; 

(g) the arrears, if any, due on calls from directors, managing agents and 
managers; and 

(h) the particulars of any commission or brokerage paid or to be paid in 
connection with the issue or sale of shares to any director, managing agent or 
manager or a partner of the managing agent if the managing agent is a firm or 
if the managing agent is a private company a director thereof. 

(4) The statutory report shall, so far as it relates to the shares allotted 
by the company, and to the cash received in respect of such shares and to the 
receipts and payments of the company, be certified as correct by the auditors 
of the company. f 

(5) The directors shall cause a copy of the statutory report certified as 
required by this section to be delivered to the registrar for registration forth- 
with after the sending thereof to the members of the company. é 

I—8 
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(6) The directors shall cause a list showing the names, desériptions and 
addresses of the members of the company, and the number of shares held by 
them respectively, to be produced at the commencement of the meeting, and to 
remain open and accessible to any member of the company during the con- 
tinuance of the meeting. 


(7) The members of the company present at the meeting shall be at 
liberty to discuss any matter relating to the formation of the company or 
arising out of the statutory report, whether previous notice has been given or 
not, but no resolution of which notice has not been given in accordance with 
the articles may be passed. 


(8) The meeting may adjourn from time to time, and at any adjourned 
meeting any resolution of which notice has been given in accordance with the 
articles, either before or subsequently to the former meeting, may be passed, 
and the adjourned meeting shall have the same powers as an original meeting. 


(9) If a petition is presented to the Court in manner provided by Part 
V for winding up the company on the ground of default in filing the statutory 
report or in holding the statutory meeting, the Court may, instead of directing 
that the company be wound up, give directions for the statutory report to be 
filed or a meeting to be held, or make such other order as may be just. 


(10) In the event of any default in complying with the provisions of this 
section every director of the company who is guilty of or who knowingly and 
wilfully authorises or permits the default shall be liable to a fine not exceeding 
five hundred rupees. 

(11) This section shall not apply to a private company.” 


33. Sub-section (4) of S. 78 of the said Act shall be omitted, sub-section 

(5) shall be renumbered. as sub-section (4) and 

ers BOE Bisp Aet after sub-section (5) as so re-numbered the 
following sub-section shall be added, namely :— 


“(5) Any reasonable expenses incurred by the requisitionists by reason 
of the failure of the directors duly to convene a meeting shall be repaid to the 
requisitionists by the company, and any sum so repaid shall be retained by the 
company out of any sums due or to become due from the company by way of 
fees or other remuneration for their services to such of the directors as were 
in default.” i 


enm R E 34. For S. 79 of the said Act the following 
1913. Soe section shall be substituted, namely :— ` 


«79, (1) The following provisions shall have effect with respect to meet- 

ings of a company other than a private company not 

Provisions as to meetings being a subsidiary of a public company and the pro- 

and votes. cedure thereat, notwithstanding any provision made 
in the articles of the company in this bebalf :— 


(a) a meeting of a company other than a meeting for the passing of a 
special resolution may be called by not less than fourteen days’ notice in 
writing; but with the consent of all the members entitled to receive notice 
of some particular meeting that meeting may be convened by such shorter 
‘notice and in such manner as those members may think fit; 


(b) notice of the meeting of a company with a statement of the business 
to be transacted at the meeting shall be served on every member in the manner 
in which notices are required to be served by Table A and for the 
purpose of this clause the expression ‘Table A’ means that table as for. 
the time being in force; but the accidental omission to give notice 
to, or the non-receipt of notice by, any member shall not invalidate 
the proceedings at any meeting; , 
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. (c) five members present in person or by proxy, or the chairman of the 
meeting, or any member or members holding not less than one-tenth of the 
issued capital which carries voting rights shall be entitled to demand a poll: 
‘Provided that in the case of a private company if not more than seven members 
are personally present, one member, and if more than seven members are per- 
sonally present, two members shall be entitled to demand a poll; 


(d) an instrument appointing a proxy, if in the form set out in regulation 
167 of Table A, shall not be questioned on the ground that it fails to comply with 
any special requirements specified for such instruments by the articles; and 


(e) any shareholder whose name is entered in the register of share- 
holders of the company shall enjoy the same rights and be subject to the same 
liabilities as all other shareholders of the same class. 


(2) The following provisions shall have effect in so far as the articles 
of the company do not make other provision in that behalf :— 


(a) two or more members holding not less than one-tenth of the total 
share capital paid up or, if the company has not a share capital, not less than 
five per cent. in number of the members of the company may call a meeting; 


(b) in the case of a private company two members and in the case of any 
other company five members personally present shall be a quorum; 


(c) any member: elected by the members present at a meeting may be 
-chairman thereof; 

(d) in the case of a company originally having a share capital, every 
member shall have one vote in respect of each share or each hundred rupees of 
stock held by him, and in any other case every member shall have one vote; 


(e) on a poll votes may be given either personally or by proxy; 

(f) the instrument appointing a proxy shall be in writing under the 
hand of the appointor or of his attorney duly authorised in writing, or if the 
appointor is a corporation, either under seal or under the hand of an officer 
or an attorney duly authorised; and 


(g) a proxy must be a member of the company. 


(8) If for any reason it is impracticable to call a meeting of a company 
in any manner in which meetings of that company may be called or to conduct 
the meeting of the company in manner prescribed by the articles or this Act, 
the Court may, either of its own motion or on the application of any director of 
the company or of any member of the company who would be entitled to vote 
at the meeting, order a meeting of the company to be called, held and conducted 
in such manner as the Court thinks fit, and. where any such order is given may 
give such ancillary or consequential directions as it thinks expedient, and any 
meeting called, held and conducted, in accordance with any such order shall for 
all purposes be deemed’ to be a meeting of the company duly called, held and 
conducted.” 

Pane of S. 81, Act 35. In S. 81 of the said Act,— 
VII of 1913 

(a) for sub-section (2) the following sub-section shall be substituted, 
namely :— 

“(2) A resolution shall be a special resolution when it has been passed 
by such a majority as is required for’ the passing of an extraordinary resolution 
and at a general meeting of which not less than twenty-one days’ notice specify- 
ing the intention to propose the resolution as a special resolution has been duly 
given: 
i Provided that, if all the members entitled to attend and vote at any such 
meeting so agree, a resolution may be proposed and passed as a special resolu- 
tion at a meeting of which less than twenty-one days’ notice has been given.” ; 


-60 _THE MADRAS LAW JOURNAL SUPPLEMENT. [xxr or 19836.. 


(b) in sub-sections (3) and (4), for the words “is submitted to be passed. 
or a special resolution is submitted to be passed or confirmed” the words “or a 
special resolution is submitted to be passed” shall be substituted ; 

(c) in sub-section (4), the words following the words “a poll may be: 
.demanded” shall be omitted; and 

(d) at the end of sub-section (6) and sub-section (7) the words “or 
under this Act” shall be added. 

36. In sub-section (1) of S. 82 of the said Act, for the a “the confirma- 
i tion of the special resolution or the passing of the 
vine iis re extraordinary resolution, as the case may be,” the 
; words “the passing thereof” shall be substituted, 
and after the word “typewritten” the words “and duly certified under the 
signature of an ‘officer of the company” shall be inserted. 
“Amendment of S. 83, Act 37. To S. 88 of the said Act the following sub- 
VII of 1913. . sections shall be added, namely :— 

“(4) The books containing the minutes of proceedings of any general! 
meeting of a company held after the commencement of the Indian Companies. 
(Amendment) Act, 1936, shall be kept at the registered office of the company 
and shall during business hours (subject to such reasonable restrictions as the 
company may by its articles or in general meeting impose so that no less than 
two hours in each day be allowed for inspection) be open to the inspection of 
any member without charge. 

(5) Any member shall at any time after seven days from the meeting be 
entitled to be furnished within seven days after he has made a request in that: 
behalf to the company with a copy of any minutes referred to in sub-section (4): 
at a charge not exceeding six annas for every hundred words. 

(6) If any inspection required under sub-section (4) of this section is. 
refused or if any copy required under sub-section (5) of this section is not. 
furnished within the time specified in sub-section (5) the company and every 
officer of the company who is knowingly and wilfully in default shall be liable 
in respect of each offence to a fine not exceeding twenty-five rupees and to a 
further fine to twenty-five rupees for every day during which the default 
continues. 

(T) In the ease of any such refusal or default, the Court may by order 
compel an immediate inspection of the books in respect of all proceedings of 
general meetings or dizent t that the copies required shall be sent to the persons: 
requiring them.” 


ee ee 38. In S. 83-A of the said Act,— 


(a) for sub-section (1) the following shall be substituted, namely :— 

“(1) Every company shall have at least three directors.”; and 

(b) to sub-section (2) the words “except a private company being a 
subsidiary company of a public company” shall be added. 

39. S. 83-B of the said Act shall be re-numbered as sub-section (1) of that 
Amendment of .S. 83-B, section and to the section as so renumbered the 
Act VII of 1913. following sub-section shall be added, namely :— 

(2) Notwithstanding anything contained in the articles of a company 
other than a private company not less than two-thirds of the whole number of 
directors shall be persons whose period of office is liable to determination at 
any time by retirement of directors in rotation: 

Provided that nothing herein contained shall apply to a company incor- 
porated before the commencement of the Indian Companies (Amendment): 
Act, 1936, where by virtue of the articles of the company the number of 
directors whose period of office is liable to determination at any time by 
retirement of directors in rotation falls below the two-thirds proportiom 
mentioned in this section.” 
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ee ne Oe eek 40. In S. 84 of the said Act,— 


(a) in clause (ii) of sub-section (1), for the words “a company limited 
tby guarantee and” the word “companies” shall be substituted; after the 
-brackets and words “(if any)”, where they first occur,’ the words “or taken 
from the company and paid or agreed to pay for his qualification shares” shall 
-be inserted, and after the brackets and words “(if any)”, where they occur 
for the second time, the following words shall be added, namely :— 

“or made and filed with the registrar an affidavit to the effect that a 
‘number of shares, not less than his qualification (if any), are registered in his 
name”; 

(b) in sub-section (2), after the word “articles” the words “, if any,” 
.shall be inserted; and 

(c) in sub-section (8), after the words “private company” the words “or a 
company which was a private company before becoming a public company” 
shall be inserted. 

41. Sub-section (2) of S. 85. of the said Act 
ae eae PORE. 85, Act Shall be omitted, and sub-section (3) of that section 
shall be re-numbered as sub-section (2). 
Insertion of new Ss. 86-A 42. After S. 86 of the said Act the following 
to 86-1 in Act VIT of 1918" sections shall be inserted, namely :— 

“86-A. (1) If any person being an ‘undischarged insolvent acts as 

ector or managing agent or manager of any com- 

Ineligibility of bankrupt pany, he shall be liable to imprisonment of a term 

ito act as director. not exceeding two years or to a fine not exceeding 
one thousand rupees or to both. 

(2) In this section the expression ‘company’ includes a company incor- 
porated outside British India which has an established place of business 
“within British India. 

86-B. If in the case of any company provision is made by the articles 

a ; or by any agreement entered into between any per- 
e mgnmient of ofice by son and the company for empowering a director or 

É manager of the company to assign his office as such 
‘to another person, any assignment of office made in pursuance of the said provi- 
-sion shall, notwithstanding anything to the contrary contained in the said provi- 
‘sion, be of no effect unless and until it is approved by a special resolution of 
ithe company : 

Provided that the exercise = a director of a power to appoint an alter- 
:nate or substitute director to act for him during an absence of not less than three 
“months from the district in which meetings of the directors are ordinarily held, 
if done with the approval of the board of directors, shall not be deemed to be 
-an assignment of office within the meaning of this section: 

Provided always that any such alternate or substitute director shall 
«ipso facto vacate office if and when the appointor returns to the district in 
-which meetings of the directors are ordinarily held. 

Explanation—For the purposes of the provisos to this section, the presi- 
-dency-towns of Caleutta and Madras shall be deemed to be part of the 
‘24-Parganas and Chingleput districts, respectively, and the presidency-town of 
-Bombay shall be deemed to be part of the Bombay Suburban and the Thana 
-districts. 

86-C. Save as provided i in this section, any provision, whether contained 

Avoidance cE expen’ in the articles of a company or in any contract with 
-relieving liability. Pa direc. 2 company or otherwise, for exempting any director, 
tors, manager or officer of the company or any person 

(whether an officer of the company or not) employed 
by the company as auditor from or indemnifying him against any liability 
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which by virtue of any rule of law would otherwise attach to him in respect. 
of any negligence, default, breach of duty or breach of trust of which he may be. 
guilty in relation to the company shall be void: 


Provided that— 

(a) in relation to any such provision which is in force at the date of the: 
commencement of the Indian Companies (Amendment) Act, 1936, this section 
shall have effect only on the expiration of a period of six months from that. 
date, and 

(b) nothing in this section shall operate to deprive any person of any 
exemption or right to be indemnified in respect of anything done or omitted to: 
be done by him ‘while any such provision was in force, and 

(c) notwithstanding anything in this section, a company may, in pursu-. 
ance of any such ‘provision as aforesaid, indemnify any such director, manager,. 
officer or auditor against any liability incurred by him in defending any pro-- 
ceedings, whether civil or criminal, in which judgment is given in his favour- 
or in which he is acquitted, or in connection with any application under S. 281 
of this Act in which relief is granted to him by the Court. 


86-D. (1) No company shall make any loan or guarantee any loan made- 

to a director of the company or to a firm of which 

Loans of directors, such director is a partner or to a private, company 
of which such director is a director. 


(2) In the event of any contravention of sub-section (1) any director of 
the company who is a party to such contravention shall be punishable with fine 
which may extend to five hundred rupees, and if default is made in repayment: 
of the loan or in discharging the guarantee shall be liable jointly and severally 
for the amount unpaid. 


(3) This section shall not apply to a private company (except a private 
company which is the subsidiary company of a public company) or to a banking’ 
company. i 


86-E. No director or firm of which such director is a partner or private 
Director not to hold office COMPANY of which such director is a director skall 
of přofit. without the consent of the company in general 
meeting hold any office of profit under the company 
except that of a managing director or manager or a legal or technical adviser 
or a banker: 

Provided that nothing herein contained shall apply to a director elected. 
or appointed before the commencement of the Indian Companies (Amendment): 
Act, 1936, in respect of any office of profit under the company held by him at: 
the commencement of the said Act. 


Explanation.—For the purposes of this section the office of managing: 
agent shall not be deemed to be an office of profit under the company. 


86-F. Except with the consent of the directors, a director of the company, 

e , or the firm of which he is a partner or any partner 
a Pre oe of such firm, or the private company of which he is: 
tracts. a member or director, shall not enter into any con- 
tracts for the sale, purchase or supply of goods and 

materials with the company, provided that nothing herein contained shall 
affect any such contract or agreement for such sale, purchase or supply. entered 
me before the commencement of the Indian Companies (Amendment) Act, 


86-G. (1) The company may by extraordinary resolution remove any 
director, whose period of office is liable to determina- 

Removal of directors. tion at any time by retirement of directors in rota- 
i ie tion; before the expiration of his period of office and. 
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may by ordinary resolution appoint another person in his stead. The person 
so appointed shall be subject to retirement at the same,time as if he had become. 
a director on the day on which the director in whose place he is appointed was. 
last elected director. A director so removed shall not be reappointed a director 
by the board of directors. 

(2) This section shall not apply to directors elected or appointed before: 
the commencement of the Indian Companies (Amendment) Act, 1936. 


86-H. The directors of a public company or of a subsidiary company’ 
of a public company shall not, except with the 
consent of the company concerned in general. 
meeting,— 

(a) sell or disposé of the undertaking of the company; 

(b) remit any debt due by a director. 


Vacation of office of 86-I. (1) The office of a director shall be- 
director. ` vacated if— 

(a) he fails to obtain within the time specified in sub-section (1) of S. 84,. 
or at any time thereafter ceases to hold, the share qualification, if any, necessary 
for his appointment, or l 
. . __ (b) he is found to be of unsound mind by a Court of competent. 
jurisdiction, or 

(c) he is adjudged an insolvent, or “ 

_., (d) he fails to pay calls made on him in respect of shares held by him 
within six months from the date of such calls being made, or 
(e) he or any firm of which he is a partner or any private company of 
which he is a director without the sanction. of the company in general meeting 
accepts or holds any office of profit under the company other than that of a 
managing director or manager or a legal or technical adviser or a banker, or 

(f) he absents himself from three consecutive meetings of the directors or 

.from all meetings of the directors for a continuous period of three months 
whichever is the longer without leave of absence from the board of directors, or 

fer (g) he or any firm of which he is a partner or any private company of 
which he is a director accepts a loan or guarantee from the company in contra- 
vention of S. 86-D, or 

(h) he acts in contravention of S. 86-F. 


(2) Nothing contained in this section shall be deemed to preclude a com- 
pany from providing by its articles that the office of director shall be vacated 
on grounds additional to those specified in this section.” 


Restrictions on powers of 
directors. 


_ Substitution of new sec- 43. For S. 87 of the said Act the following: 
Hon Tor; 87, Act VIL of Section shall be substituted, namely :— 


“87. (1) Every company shall keep at its registered office a register of 

Register of directors, its directors, managers and managing agents con- 

managers and managing taining with respect to each of them the following: 
agents. particulars, that is to say :— 

(a) in the case of an individual, his present name in full, any former: 
name or surname in full, his usual residential address, his nationality and, if’ 
that nationality is not the nationality of origin, his nationality of origin and his 
business occupation, if any, and if he holds any other directorship or director-. 
ships the particulars of such directorship or directorships; 

(b) in the case of a corporation, its corporate name and registered or: 


principal office; and the full name, address and nationality of each of its: 
directors; and...’ 


` (c) in the case of a firm, the full name, address and nationality of each 
partner,.and the date’ on which each became a partner. 
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(2) The’ company shall within the periods respectively mentioned in 
this sub-section send to the registrar a return in the prescribed form contain-. 
ing the particulars specified in the said register and a notification in the 
prescribed form of any change among its directors, managers or managing 
agents or in any of the particulars contained in the register. 

The period within which the said return is to be sent shall be a period 
of fourteen days from the appointment of the first directors of the com- 
pany and the period within which the said notification of a change is to be 
Sent shall be fourteen days from the happening thereof. 

(38) The register to be kept under this section shall during business 
hours (subject to such reasonable restrictions as the company may by its 
articles or in general meeting impose, so that not less than two hours in each 
day be allowed for inspection) be open to the inspection of any member of the 
company without charge and of any other person on payment of one rupee 
or such less sum as the company may: impose for each inspection. 

(4) If any inspection required under this section is refused or if default 
is made in complying with sub-section (1) or sub-section (2) of this section, the 
company and every officer of the company who is knowingly and wilfully in 
default shall be liable to a fine of fifty rupees. 

(5) In the case of any such refusal, the Court on application made by: 
the person to whom inspection has been refused and upon notice to the company 
may by order direct an immediate inspection of the register.” 


Peter a of. new. ae 44. After S. 87 of the said Act the following 
‘Act mi pa, 1913. to 87-1 in heading and sections shall be inserted, namely :— 


“Managing Agents. 
- xT ing agent shall, after the commencement of the 
sate ies manae an Companies (Amendment) Act, 1936, be 
_ Duration of appointment appointed to hold office for a term of more than 
ot managing. agent. twenty years at a time. i ae 

(2) Notwithstanding anything to the contrary contained in the articles 
of a company or in any agreement with the company a managing agent of a 
company appointed before the commencement of the Indian eeu ieee: 
(Amendment) Act, 1936, shall not continue to hold office after the py ot 
twenty years from the commencement of the said Act unless then reappointe 
thereto or unless he has been reappointed thereto before the expiry. of the said 
twenty years. ; : f 

73) A managing agent whose office is. terminated by virtue of the provi- 
sions of sub-section (2) shall upon such termination be entitled to a charge 
upon the assets of the company by way of indemnity for all ` liabilities or 
obligations properly incurred by the managing agent on behalf of the company 
subject: to existing charges and encumbrances, if any. . 

(4) The termination of the office of a managing agent by virtue of the 
provisions of sub-section (2) shall not take effect until all moneys payable to 
the managing agent for loans made to or remuneration due up to the date of 
such termination from the company are paid. p 3 

(5) Nothing in this section shall apply to a private company which is 
not the subsidiary company of a publie company. ' 


87-B. Notwithstanding anything to the con- 
trary contained in the articles of the company or in 
any agreement with the company— 

(a) a company may, by resolution passed at a general meeting of which 
notice has been given to the managing agent in the same manner 
as to members of the’ company remove a managing agent if he 
is convicted of an offence in- relation to the affairs of the company 


` Conditions applicable, to 
managing agents. 
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punishable under the Indian Penal Code, and being under the provisions of 
‘the Code of Criminal Procedure, 1898, non-bailable; and for the purposes of 
this clause, where the managing agent is a firm or company an offence com- 
mitted by a member of such firm or a director of or an officer holding a general 
power of attorney from such company shall be deemed to be an offence com- 
mitted by such firm or company : 

Provided that a managing agent shall not be liable to be removed under 
the provisions hereof if the offending member, director or officer as aforesaid 
is expelled or dismissed by the managing agent within thirty days from the 
date of his conviction or if his conviction is set aside on appeal; 


(b) the office of a managing agent shall be vacated if he is adjudged 
insolvent ; 


(c) a transfer of his office by a managing agent shall be void unless 
approved by the company in general meeting: 

Provided that in the case of a managing agent’s firm a change in the 
partners thereof shall not be deemed to operate as a transfer of the office of 
managing agent, so long as one of the original partners shall continue 
to be a partner of the managing agent’s firm. For the purpose of this proviso 
‘original partners’ shall mean, in the case of managing agents appointed before 
the commencement of the Indian Companies (Amendment) Act, 1986, partners 
who were partners at the date of the commencement of the said Act, and in the 
case of managing agents appointed after the commencement of the said Act, 
partners who were partners at the date of the appointment ; 


(d) a’charge or assignment of his remuneration or any part thereof 
effected by a managing agent shall be void as against the company ; 


(e) if a company is wound up either by the Court or voluntarily, any 
contract of management made with a managing agent shall be thereupon deter- 
mined without prejudice however, to the right of the managing agent to recover 
any moneys recoverable by the managing agent from the company, Provided 
that where the Court finds that the winding up is due to the negligence or 
default of the managing agent himself the managing agent shall not be entitled 
to receive any compensation for the- premature termination of the contract of 
management; and ; 


(f) the appointment of a managing agent, the removal of a managing 
agent and any variation of a managing agent’s contract of management made 
after the commencement of the Indian Companies (Amendment) Act, 1936, 
shall not be valid unless approved by the company by a resolution at a general 
meeting of the company notwithstanding anything to the contrary in S. 86-E: 


Provided that nothing herein contained shall apply to the appointment 
of a company’s first managing agent made prior to the issue of the prospectus 
or statement in lieu of prospectus where the terms of the appointment of such 
managing agent are there set forth. 


87-C. (1) Where any company appoints a managing agent after the 

; commencement of the Indian Companies (Amend- 

Migrar o i of manag- ment) Act, 1936, the remuneration of the managing 

cr agent shall be a sum based on a fixed percentage of 

the net annual profits of the company, with provision for a minimum payment 

in the case of absence of or inadequacy of profits, together with an office allow- 
ance to be defined in the agreement of management. 

(2) Any stipulation for remuneration additional to or in any other form 
than the remuneration specified in sub-section (1) shall not be binding on the 
company unless sanctioned by a special resolution of the company. 

(3) For the purposes of this section ‘net profits’ means the profits of the 
company calculated after allowing for all the usual working charges, intercst 

I—9 
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on loans and advances, repairs and outgoings, depreciation, bounties or 
subsidies received from Government or from a publie body, profits by way of 
premium on shares sold, profits on sale proceeds of forfeited shares, or profits 
from the sale of the whole or part of the undertaking of the company but with- 
out any deduction in respect of income-tax or super-tax, or any other tax or 
duty on income or revenue or for expenditure by way of interest on debentures 
or otherwise on capital account or on account of any sum which may be set 
aside in each year out of the profits for reserve or any other special fund. 


(4) This section shall not apply to a private company except a private 
company which is the subsidiary company of a public company or to any 
company whose principal business is the business of insurance. 


87-D. (1) No company shall make to a managing agent of the company 
or to any partner of the firm, if the managing agent 
is a firm, or to any director of the private company, 
if the managing agent is a private company, any 
loan out of moneys of the company or guarantee any loan made to a managing 
agent. 


Loans to managing 
agents. 


(2) Nothing contained in this section shall apply to any credit held by 
a managing agent in a current account maintained subject to limits previously 
approved by the board of directors by the company with the managing agent 
for the purposes of the company’s business. 

(3) In the event of any contravention of sub-section (1) any director 
of the company who is a party to the making of the loan or giving of the guaran- 
tee shall be punishable with fine which may extend to five hundred rupees, and 
if default is made in repayment of the loan or discharging the guarantee shall 
be liable jointly and severally for the amount unpaid. 


(4) Nothing in this section shall apply to a private company except a 
private company which is the subsidiary company of a public company. 

(5) Except with the consent of three-fourths of the directors present and 
entitled to vote on the resolution, a managing agent of the company, or the firm 
of which he is a partner, or any partner of such firm, or, if the managing agent 
is a private company, a member or director thereof, shall not enter into any 
contract for the sale, purchase or supply of goods and materials with the com- 
pany, provided that nothing herein contained shall affect any such contract 
for such sale, purchase or supply entered into before the commencement of the 
Indian Companies (Amendment) Act, 1936. 


87-E. (1) No company incorporated under this Act after the commence- 

ment of the Indian Companies (Amendment) Act, 

Loans a or a com- 1936, which is under the management of a managing 

PE au A same agent shall make any loan to or guarantee any loan 
gement. 

made to any company under management by the 

same managing agent, and no company shall after the expiry of six months from 

the commencement of the said Act except by way of renewal of an existing loan 

or guarantee given make any loan to or guarantee any loan made to any such 
company : 

Provided that nothing herein contained shall apply to loans made or 
guarantees given by a company to or on behalf of a company under its own 
management or loans made by or to a company to or by a subsidiary company 
thereof or to guarantees given by a company on behalf of a subsidiary com- 
pany thereof. 

(2) In the event of any contravention of the provisions of this section, 
any director or officer of the company making the loan or giving the guarantee 
who is knowingly and wilfully in default shall be liable to a fine not exceeding 
one thousand rupees and shall be jointly and severally liable for any loss 
incurred by the company in respect of such loan or guarantee. 
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87-F. A company other than an investment company, that is to say, a 

company whose principal business is the acquisition 

ie ee oy fees o: and holding of shares, stocks, debentures or other 

EEA securities, shall not purchase shares or debentures 

P RED EEE of any company andes Management by the same 

managing agent, unless the purchase has been previously approved by a unani- 
mous decision of the board of directors of the purchasing company. 


87-G. A managing agent shall not exercise in respect of any company 

ae ; of which he is a managing agent a power to issue 
sees conn oF icy Fe debentures or, except with the authority of the 
ment. directors, and within the limits fixed by them, a 

f power to invest the funds of the company, and any 
delegation of any such power by a company to a managing agent shall be void. 


87-H. A managing agent shall not on his own account engage in any 
Managing agent not to business which is of the same nature as and directly 
engage in business compet- COMpetes with the business carried on by a company 
ing with the business of under his management or by a subsidiary company 
managed company. of such company. 
87-1. Notwithstanding anything contained in the articles of a company 
- ; other than a private company the directors, if any, 
e o ea Behe appointed by the managing agent shall not exceed 
agent, y gmg in number one-third of the whole number of 
directors.” 


45. In S. 90 of the said Act, for the words “not 
Amendment of S. 90, A ` ; Bs È , z x 
VII pre DER arr ee situate in British India” the words “either in or 
outside British India” shall be substituted. 
Amendment of S. 91-A, 


Act VIL of 1913. 46. In S. 91-A of the said Act,— 


(a) in the proviso to sub-section (1), for the words “member of any 
specified firm or company” the words “director or a member of any specified 
company or is a member of any specified firm” shall be substituted; and 


(b) the following sub-sections shall be added namely :— 


“(8) A register shall be kept by the company in which shall be entered 
particulars of all contracts or arrangements to which sub-section (1) applies, 
and which shall be open to inspection by any member of the company at the 
registered office of the company during business hours. f 


(4) Every officer of the company who knowingly and wilfully acts in 
contravention of the provisions of sub-section (8) shall be liable to a fine not 
exceeding five hundred rupees.” i 

Amendment of S. 91-B, 47. In S. 91-B of the said Act, — 


Act VII of 1913. f 7 
(a) in sub-section (1), after the word “interested” the words “nor shall 


his presence count for the purpose of forming a quorum at the time of any such 
vote” shall be inserted; and i 
(b) to sub-section (8) the following proviso shall be added, namely :— 
“Provided that where a private company is a subsidiary company of a 
public company, this section shall apply to all contracts or arrangements made 
on behalf of the subsidiary company with any person other than the holding 
company.” E , a 
48. In S. 91-C of the said Act, after the word “manager” the words “or 
. managing agent” shall be inserted and after _ the 
Amendment of S. 91-6, words “the company shall” the words “, within 
Act VII of 1913. twenty-one days from the date of entering into the 
contract or the varying of the contract,” shall be 


inserted. 
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Mee T 49. In S. 91-D of the said Act, — 
_ (a) in sub-section (1), after the words “private company” the words “not 
being the subsidiary company of a public company” shall be inserted; and 
(b) in sub-section (2), afterethe words “to the company” the words “and 
send copies to the directors” shall be inserted. 


ee Pere ae 50. In S. 93 of the said Act,— 


(a) in sub-section (1),— 

(4) in clause (a), after the word “company” the words “and the number 
of redeemable preference shares intended to be issued with the date or, where 
no date is fixed, the period of notice required and the proposed method of 
redemption” shall be inserted ; 

(ii) in clause (c), before the brackets and words “(if any)” the words 
“and managing agents or proposed managing agents” shall be inserted, and 
after the brackets and words “(if any)” the following words shall be inserted, 
namely :— 

“and any provision in the articles or in any contract as to the appoint- 
ment of managers or managing agents and the remuneration payable to them” ; 

(ii-a) after clause (e) the following clause shall be inserted, namely :— 

“(ee) where any issue of shares or debentures is underwritten, the names 
of the underwriters, and the opinion of the directors that the resources of the 
underwriters are sufficient to discharge the underwriting obligations; and”; 


(iii) after clause (f) the following clause shall be inserted, namely :— 


“(ff) where any property referred to in clause (f) has within the ‘two 
years preceding the issue of the prospectus been transferred by sale, the amount 
paid by the purchaser at each such transfer so far as the information is availa- 
ble and, where any such property is a business, the profits accruing from such 
business during each of the three years immediately preceding the issue of the 
prospectus or during each year of the existence of the business if less than three 
years so far as the information is available. A balance sheet of the business 
concerned made up to a date not more than ninety days before the date of the 
issue of the prospectus shall be appended to the prospectus; and”; 


(iii-a) in clause (A), for the word “or the rate of any such commission” 
the words “or as discount in respect of shares issued, showing separately the 
amount, if any, so paid to the managing agents” shall be substituted ; 


(iw) in clause (2), after the words “every material contract” the words 
“including contracts relating to the acquisition of property to which clause (f) 
applies” shall be inserted and in the proviso after the word “contract,” where 
it occurs for the second time, the following brackets and words shall be inserted, 
namely :— í 
, “(except a contract appointing or fixing the remuneration of a manag- 
ing director or managing agent)” ; 

(v) in clause (o), after the word “by” the words “and the rights in res- 
pect of capital and dividends attached to” shall be inserted ; 


(vi) after clause (0) the following word and clause shall be added, 
namely :— 


and 


(p) where the articles of the company impose any restrictions upon the 
members of the company in respect of the right to attend, speak or vote at 
meetings of the company or of the right to transfer shares, or upon the directors 
of the company in respect of their powers of management, the nature and extent 
of those restrictions.” ; 
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(b) after sub-section (1) the following sub-sections shall be inserted, 
namely :— l 

“(1-A) Where the prospectus is issued by a company which has been 
carrying on business prior to the issue thereof, the prospectus shall set out the 
following reports in addition to the matters referred to in sub-section (1), 
namely :— 

fe a report by the auditors of the company with respect to the profits 
of the company including its subsidiary companies, if any, so far as the informa- 
tion is available in each of the three financial years immediately preceding the 
issue of the prospectus and with respect to the rates of the dividends, if any. 
paid by the company on each class of shares in the company for each of the said 
three years giving particulars of each such class of shares on which such 
dividends have been paid and the source from which the dividends have been 
paid and particulars of the cases in which no dividends have been paid on any 
class of shares for any of those years, and if no accounts have been made up for 
any part of a period of three years ending on a date three months before the 
issue of the prospectus, containipg a statement of that fact; 

(ii) if the proceeds or any part of the proceeds of the issue of the shares 
or debentures are or is to be applied directly or indirectly in the purchase of 
any business, a report made by an accountant or accountants holding the certifi- 
cate referred to in S. 144 who shall be named in the prospectus upon the profits 
of the business in respect of each of the three financial years immediately preced- 
ing the issue of the prospectus : 

Provided that if, in the case of a éompany which has been carrying on 
business for less than three years, the accounts of the company have been made 
up only in respect of two years or any shorter period, this sub-section shall have 
effect as if references to two years or such shorter period were substituted for 
references to three years. 

(1-B) The statement referred to in clause (ff) of sub-section (1) and the 
report referred to in sub-section (1-A) with respect to the profits of a company 
or business shall show clearly the trading results and all charges and expenses 
incidental thereto excluding income or profits having no relation to the trading 
for the period covered and excluding also items of profit or income of a non. 
recurring nature but including amounts appropriated from profits to such pur- 
poses as payment of taxation or reserves. 

(1-C) Where any part of the sums required for the matters set out in sub- 
section (2) of S. 101 is to be provided out of sources other than share capital 
particulars of the amount to be so provided and the sources thereof.” ; and 

(c) to sub-section (4) the following proviso shall be added, namely :— 

“Provided that the said requirements, except the requirement as.to the 
amount or estimated amount of preliminary expenses, shall apply to a pros- 
pectus filed in pursuance of S. 154.” 

51. S. 96 of the said Act shall be re-numbered as sub-section (1) of that 
‘Amendment of S. 96, Act section and after the sub-section as so re-numbered, 
VII of 1913. "the following sub-section shall be added, namely :— 

“(2) It shall not be lawful to issue any form of “Application for the shares 
in or debentures of a company unless the form is issued with a prospectus which 
complies with the requirements of S., 93: 

Provided that this sub-section shall not apply if it is shown that the form 
of application was issued either— 

(a) in connection with a bona fide invitation to a person to enter into an 
underwriting agreement with respect to the shares or debentures; or 

is (b) in relation to shares or debentures which were not offered to the 
public, 

If any person acts in contravention of the provisions of this sub-section, he 
shall be liable to a fine not exceeding five hundred rupees.” ` COT 
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52. (1) S. 97 of the said Act shall be re-number- 

Amendment of S. 97, Act ed as sub-section (2) of that section and the following 

VII of 1913. sub-section shall be inserted as sub-section (1), 
namely :— 

“(1) If a prospectus is issued which does not comply with the provisions 
of S. 98, every person who is knowingly responsible for the issue of such pros- 
pectus shall be liable to a fine not exceeding fifty rupees for every day from the 
day of the issue of the prospectus until a copy complying with the requirements 
of S. 98 is filed.” 

(2) In the said section as so re-numbered— 

(a) after the words “non-compliance with”, in both places where they 
occur, the words “or contravention of” shall be inserted ; 

(b) after the word “non-compliance”, in the three places where it occurs, 
the words “or contravention” shall be inserted; and 

(c) after clause (b) the following word and clause shall be inserted, 
namely :— 

“or e 

(c) the non-compliance or contravention was in respect of matters which 
in the opinion of the Court were immaterial, or was otherwise such as ought in 
the opinion of the Court having regard to all the circumstances of the case 
reasonably to be excused :”. 


53. In sub-section (1) of S. 98 of the said Act, for the words “set out in the 
Second Schedule” the words “set out in the form 
‘Amendment of S. 98, Act marked I in the Second Schedule” shall be 
VE of 1913. - > 
substituted. 


_ Insertion of new S. 98-A 54. After S. 98 of the said Act the following 
in Act VII of 1913. section shall be inserted, namely :—- 


“98-A. (1) Where a company allots or agrees to allot any shares in or 
f debentures of the company with a view to all or any 
ss core ne nering of those shares or debentures being offered for sale 
sile to- be deemed s Dtos: to the public, any document by which the offer for 
pectus. sale to the public is made shall for all purposes be 
deemed to be a prospectus issued by the company and 
all enactments and rules of law as to the contents of prospectuses and to liability 
in respect of statements in and omissions from prospectuses or otherwise relating 
to prospectuses shall apply and have effect accordingly as if the shares or deben- 
tures had been offered to the publie for subscription and as if persons accepting 
the offer in respect of any shares or debentures were subscribers for those shares 
or debentures but without prejudice to the liability, if any, of the persons by 
whom the offer is made in respect of misstatements contained in the document 
or otherwise in respect thereof. 

: (2) For the purposes of this Act it shall, unless the contrary is proved, be 
evidence that an allotment of or an agreement to allot shares or debentures was 
made with a view to the shares or debentures being offered.for sale to the publie, 
if it is shown— 

(a) that an offer ofthe shares or debentures or of any of them for sale to 


T we was made within six months after the allotment or agreement to 
ot; or . 


i (b) that at the date when the offer was made the whole of the considera- 
tion to be received by the company in respect of the shares or debentures had 
not been so received. 


(8) S. 97 shall apply to the person or persons making the offer as though 
they were persons named in a prospectus as directors of a company, and the 
provisions of S. 93 shall have effect as if it required a prospectus to state, in 
addition to the matters required by that section to be stated in a praspectus,— 
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(a) the net amount of the consideration received or to be received by the 
company in respect of the shares or debentures to which the offer relates, and 

(b) the place and time at which the contract under which the said shares 
or debentures have been or are to be allotted may be inspected. 

(4) Where a person making an offer to which this section relates is a 
company or a firm, it shall be sufficient if the document aforesaid is signed on 
behalf of the company or firm by àll directors of the company or not less than 
half of the partners, as the case may be, and any such director or partner may 
sign by his agent authorised in writing.” 


se eae 55. In S. 101 of the said Act,— 


(a) for sub-sections (1) and (2) the following sub-sections shall be 
substituted, namely :— 

“(1) No allotment shall be made of any share capital of a company 
offered to the public for subscription unless the amount stated in the prospectus 
as the minimum amount which in the opinion of the directors must be raised by 
the issue of share capital in order to provide the sums or, if any part thereof is to 
be defrayed in any other manner, the balance of the sum required to be provided 
in respect of the matters specified in sub-section (2) has been subscribed, and the 
sum of at least five per cent. thereof has been paid to or received in cash by the 
company. 

(2) The matters for which provision for the raising of a minimum amount 
of share capital must be made by the directors are the following, namely :— 

(a) the purchase price of any property purchased or to be purchased 
which is to be defrayed in whole or in part out of the proceeds of the issue, 

(b) any preliminary expenses payable by the company and any com- 
mission so. payable to any person in consideration of his agreeing, to subscribe 
for or of his procuring or agreeing to procure subscriptions for any shares in 
the company, 

(c) the repayment of any moneys borrowed by the company in respect of 
any of the foregoing matters, and 

(d) working capital. 

(2-A) The amount referred to in sub-section (1) as the amount stated in 
the prospectus shall be reckoned exclusively of any amount payable otherwise 
than in cash and is in this Act referred to as the minimum subscription. 

(2-B) All moneys received from applicants for shares shall be deposited 
and kept in a scheduled bank as defined in the Reserve Bank of India Act, 1934, 
until returned in accordance with the provisions of sub-section (4) or until the 
certificate to commence business is obtained under S. 103. 

(2-C) In the event of any contravention of the provisions of sub-section 
(2-B) every promoter, director or other person knowingly responsible for such 
contravention shall be liable to a fine not exceeding five hundred rupees.”; and 

(b) in sub-section (4), for the word “twenty” the word “eighty”, for the 
word “thirty” the word “ninety” and for the word “thirtieth” the word 
“ninetieth” respectively shall be substituted. 

56. In sub-section (1) of S. 102, after the words “and not later” the noe 
“or in any case where the company is not require 
eae ee S. 1023 Sho hold a statutory meeting or where the allotment 
ae is made after the holding of the statutory meeting 
within one month after the date of the allotment and not later” shall be added. 


Amendment of S. 104, 57. To S. 104 of the said Act the following sub- 
Act VII of 1913. section shall be added, namely :— 
“(4) Nothing in this section shall apply to the issue and allotment by a 


company of shares which under the provisions of its articles were forfeited for 
non-payment of calls.” 
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Amendment of S. 105, 58. In sub-section (2) of S. 105 of the said Act, 


Act VII of 1913. after the words “as aforesaid” the words “and save 

as provided in S. 105-A” shall be inserted. 
eee pi 1e PR ae 59. After S. 105 of the said Act the following 
1913. sections shall be inserted, namely :— 


i “105-A. (1) Subject to the provisions of this 
r Trae issue shares at ection, it shall be lawful for a company to issue at 
' a discount shares in the company of a class already 
‘ issued: . 
Provided that— 


(a) the issue of the shares at a discount must. be authorised by resolution 
passed in general meeting of the company and must be sanctioned by the Court; 

(b) the resolution must specify the maximum rate of discount (not ex- 
ceeding ten per cent. in any case) at which shares are to be issued; ; 

(c) not less than one year must at the date of issue have elapsed since the : 
date on which the company was entitled to commence business; | 

(d) the shares to be issued at a discount must be issued within six months 
after the date on which the issue is sanctioned by the Court or within such ex- 
tended time as the Court may allow. 


(2), Every prospectus relating to the issue of the shares and every balance- . 
gheet issued by the company subsequently to the issue of the shares must contain 
particulars of the discount allowed on the issue of the shares or of so much of 
that discount as has not been written off at the date of the issue of the document 
in question. 

(3) If default is made in complying with sub-section (2), the company 
and every officer of the company who is in default shall be liable to a‘ fine not 
exceeding fifty rupees. 

105-B. (1) Subject to the provisions of this section, a company limited 
by shares may, if so authorised by its articles, issue 
preference shares which are, or at the option of the 
company are to be, liable to be redeemed : 

Provided that— 1 


f (a) no such shares shall be redeemed except out of profits of the company 
which would otherwise be available for dividend or out of the proceeds of a 
fresh issue of shares made for the purposes of the redemption or out of sale 
proceeds of any property of the company; i 


(b) no such shares shall be redeemed unless they are fully paid; 


(c) where any such shares are redeemed otherwise than out of the pro- 
ceeds of a fresh issue, there shall out of profits which would otherwise have been 
available for dividend be transferred to a reserve fund, to be called “the capital 
redemption reserve fund”, a sum equal to the amount applied in redeeming the 
shares, and the provisions of this Act relating to the reduction of the share 
capital of a company shall, except as provided in this section, apply as if the 
capital redemption reserve fund were paid-up share capital of the company ; 

, (d) where any such shares are redeemed out of the proceeds of a fresh 
issue, the premium, if any, payable on redemption must have been provided 
. for out of the profits of the company before the shares are redeemed. 


_ (2) There shall be included in every balance-sheet of a company which 
has issued redeemable preference shares a statement specifying what part of the 
issued capital of the company’ consists of such shares and the date on or before 
which those shares are, or are to be, liable to be redeemed or, where no definite 
date is fixed for redemption, the period of notice to be given for redemption. 


Issue of redeemable ‘pre- 
ference shares. 
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If a company fails to comply with the provisions of this sub-section, the 
company and every officer of the company who is in default shall be liable to a 
fine not exceeding one thousand rupees. 


(8) Subject to the provisions of this section, the redemption of preference 
shares thereunder may be effected on such terms and in such manner as may be 
provided by the articles of the company. 

(4) Where in pursuance of this section a company has redeemed or is 
about to redeem any preference shares, it shall have power to issue shares up to 
the nominal amount of the shares redeemed or to be redeemed as if those shares 
had never been issued, and accordingly the share capital of the company shall 
not for the purpose of calculating the fees payable under S. 249 be deemed to 
be increased by the issue of shares in pursuance of this sub-section : 

Provided that, where new shares are issued before the redemption of the 
old shares, the new shares shall not, so far as relates to stamp duty, be deemed 
to have been issued in pursuance of this sub-section unless the old shares are 
redeemed within one month after the issue of the new shares. 

` (5) Where new shares hare been issued in pursuance of the last fore- 
going sub-section, the capital redemption reserve fund may, notwithstanding 
anything in this section, be applied by the company, up to an amount equal 
to the nominal amount of the shares so issued, in paying up unissued shares of 
the company to be issued to memhers of the company as fully paid bonus shares. 


105-C. Where the directors decide to inerease the capital of the company 

by the issue of further shares such shares shall he 

Further issue of capital. offered to the members in proportion to the existing 

shares held by each member (irrespective of class) 

and such offer shall be made by notice specifying the number of shares to which 

the ‘member is entitled, and limiting a time within which the offer, if not 

accepted, will be deemed to be declined; and after the expiration of such time, 

or on receipt of an intimation from the member to whom such notice is given 

that he declines to accept the shares offered, the directors may dispose of the 
same in such manner as they think most beneficial to the company.” 


Amendment of $S. 109. 60. S. 109 of the said Act shall be re-numbered 
Act VII of 1913. as sub-section (1) of that section, and 


(a) in the section as so re-numbered, clause (e) shall be re-lettered as 
clause (f) and the following shall be inserted as clause (e), namely :— 

“(e) a mortgage or a charge, not being a pledge on any movable property 
of the company except stock-in-trade; or”, and , 


(b) to the section as so renumbered the following sub-section shall be 
added, namely :— 


“(2) Where any mortgage or charge on any property of a company 
required to be registered under this section has been so registered, any person 
acquiring such property or any part thereof, or any share or interest therein, 
shall be deemed to have notice of the said mortgage or charge as from the date 
of such registration.” 


Insertion of new S, 109-A 61. After S. 109 of the said Act the following 
in Act VII of 1913. section shall be inserted, namely :— 


“109-A. (1) Where after the commencement of the Indian Companies 

(Amendment) Act, 1936, a company registered in 

Registration of charges British India acquires any property which is subject 

on properties acquired sub- to a charge of any such kind as would, if it had been 

ject to charge. created by the company after the acquisition of the 

i property, have been required to be registered under 

this Part, the company shall cause the prescribed particulars of the charge, 

together with a copy (certified in the prescribed manner to be a correct copy)-of 
I—lo 
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the instrument, if any, by which the charge was created or is evidenced, to be 
delivered to the registrar for registration in manner required by this Act within 
twenty-one days after the date on which the acquisition is completed : 

Provided that, if the property is situate and the charge was created out- 
side British India, twenty-one days after the date on which the copy of the 
instrument could in due course of post, and if despatched with due diligence, 
have been received in British India shall be substituted for twenty-one days 
after the completion of the acquisition as the time within which the particulars 
and the copy of the instrument are to be delivered to the registrar. 

(2) If default is made in complying with this section, the company and 
every officer of the company who is knowingly and wilfully in default shall be 
liable to a fine of five hundred rupees.” 


Amendment of S. 116, Act 62. To S. 116 of the said Act the following sub- 
VII of 1913. section shall be added, namely :— As 
“(8) Whenever the terms or conditions or extent or operation of any 
mortgage or charge registered under this section are modified, it shall be the duty 
of the company to send to the registrar the particulars of such modification; and 
the provisions of this section as to registration of mortgage.or a charge shall 
apply to such modification of the mortgage or charge as aforesaid.” 


63. For sub-section (2) of S. 119 of the said Act 
vit of 1918, KIREST the following sub-sections shall be’ substituted, 
namely :— 

“(2) Where a receiver of the property of a company has been appointed, 

every mvoice, order for goods, or business letter issued by or on behalf of the 
company, or the receiver of the company, being a document on or in which the 
name of the company appears, shall contain a statement that a receiver has been 
appointed. . 
(3) If default is made in complying with the requirements of this section, 
the company and every director, manager, managing agent, secretary or other 
officer of the company and every receiver who knowingly and wilfully 
authorises or permits the default, shall be liable to a fine not exceeding two 
hundred rupees.” 


Amendment of S. 120, Act 64. S. 120 of the said Act shall be renumbered 
VII of 1913. as sub-section (1) of that section, and— 

(a)'in that section as so re-numbered, after the words “mortgage or 
charge”, where they occur for the second time, the following words shall be 
inserted, namely :—— A 

_. “,or the omission to give intimation to the registrar of the payment or 
satisfaction of a debt for which a charge or mortgage was created”; $ 
and 

(b) to that section as so re-numbered the following sub-section shall be 
added, namely :— 1 

“(2) Where the Court extends the time for the registration of a mort- 
gage or charge, the order shall not prejudice any rights acquired in respect 


of the property concerned prior to the time when the mortgage or charge is 
actually registered.” 


Wont Sack ie ee 65. For S. 121 of the said Act, the following 
13. i section shall be substituted, namely :— 

“121. (1) It shall be the duty of the company to give intimation to the 

EE E T registrar of the payment or satisfaction of any 

ang Pi ae ipdecs’ gail charge or mortgage created by the company and 

charges. requiring registration under S. 109 within twenty- 


one days from the date of the payment or satisfac- 
tion thereof. 
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(2) The registrar shall on receipt of such intimation cause a notice to 
be sent to the mortgagee calling upon him to show cause, within a time (not 
exceeding fourteen days) to be fixed by such notice, why the payment or satis- 
faction of the charge or mortgage should not be recorded. 

(8) The registrar shall, if no cause is shown, order that a memorandum 
of satisfaction be entered ‘on the register and shall if required furnish the 
company with a copy thereof. 

(4) Where cause is shown, the registrar shall record a note to that 
effect in the register, and shall inform the company that he has done so.” 


: 66. In sub-section (1) of S. 122 of the said 

Amendment of $. 122, Act, clause (b) shall be re-lettered as clause (e) 

Act VII of 1913. and the following clause shall be inserted as clause 
(b), namely :— 


“(b) of the payment or satisfaction of a debt in respect of which a 
mortgage or charge has been registered under S. 109 or S. 109-A; or”. 


67. In sub-section (1) of S. 123 of the said Act, the word “limited” shall 

be omitted and after the words “property of the 

ie ae toe S. 128, company” the words “and all floating charges on 

f yt the undertaking or on any property of the com- 
pany” shall be inserted. 


Substituti f 2 z 
siege “ae S 130. Age OTe 68. For S. 130 of the said Act, the following 
of 1913. section shall be substituted, namely :— 
ane arcane PA Sa “180. (1) Every company shall cause to be 
keeping proper books. kept proper books of account with respect to— 


(a) all sums of money received and expended by the company and the 
matters in respect of which the receipt and expenditure takes place; 

(b) all sales and purchases of goods by the company; 

(c) the assets and liabilities of the company. 

(2) The books of account shall be kept at the registered office of the 
. company or at such other place as the directors think fit, and shall be open to 
inspection by the directors during business hours. 

(3) In the case of a company managed by a managing agent the 
managing agent, or where the managing agent is a firm or company, the 
partner or director of such firm or company and in any other case the director 
or directors who have knowingly by their act or omission been the cause of any 
default by the company in complying with the requirements of this section, 
shall in respect of such offence be liable to a fine not exceeding one thousand 
rupees. 


Pe ro Be 69. In S. 131 of the said Act,— 


(a) for sub-section (1) the following sub-section shall be substituted, 
namely :— 

“(1) The directors of every company shall at some date not later than 
eighteen months after the incorporation of the company and subsequently 
once at least in every calendar year lay before the company in general meeting 
a balance-sheet and profit and loss account or in the case of a company not 
trading for profit an income and expenditure account for the period, in the case 
of the first account since the incorporation of the company and in any other 
case since the preceding account, made up to a date not earlier than the date 
of the meeting by more than nine months or on the case of a company carrying 
on business or having interests outside British India by more than twelve 
months: 

Provided ‘that the registrar may for any special reason extend the 
period by a period not exceeding three months.”; 
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. (b) in sub-section (2), after the words “The balance-sheet” the words 
“and the profit and loss account or income and expenditure account” shall be 
inserted ; 

(c) in sub-section (3), for the words “such balance-sheet so audited” the 
words “such balance-sheet and profit and loss account or Income and expendi- 
ture account so audited together with a copy of the auditors’ report” shall be 
substituted and for the words “seven days” wherever they occur the words 
“fourteen days” shall be substituted; and 

(d) sub-section (4) shall be omitted. 


Insertion of new S. 131-4 70. After S. 181 of the said Act the following 
in Act VII of 1913. section shall be inserted, namely :— 


“131-A. (1) The directors shall make out and attach to every balance- 

sheet a report with respect to the state of the com- 

Directors’ Report. pany’s affairs, the amount, if any, which they 

recommend should be paid by way of dividend and 

the amount, if any, which they propose to carry to the Reserve Fund, General 

Reserve or Reserve Account shown specifically on the balance-shect or to a 

Reserve Fund, General Reserve or Reserve Account to be shown specifically 
in a subsequent balance-sheet. 


i (2) The report referred to in sub-section (1) may be signed by the 
chairman of the directors on behalf of the directors if authorised in that 
behalf by the directors. 


(3) The provisions of sub-section (3) of S. 130 shall apply to any 
person being a director who is knowingly and wilfully guilty of a default in 
complying with this section.” 

Amendment of $S. 132, 71. To S. 182 of the said Act the following 
Act VIL of 1913. sub-section shall be added, namely :— 


“(3) The profit and loss account shall include particulars showing the 
total of the amount paid whether as fees, percentages or otherwise to the 
managing agent, if any, and the directors respectively as remuneration for 
their services and, where a special resolution passed by the members of the 
company so requires, to the manager, and the total of the amount written 
off for depreciation. If any director of the company is by virtue of the 
nomination, whether direct or indirect, of the company, a director of any 
other company, any remuneration or other emoluments received by him for his 
own use, whether as a director of, or otherwise in connection with the manage- 
ment of, that other company, shall be shown in a note at the foot of the account 
or in a statement attached thereto.” 


Insertion of new S. 182-4 72. After S. 182 of the said Act the following 
in Act VII of 1913. section shall be inserted, namely :— f 
“13832-A. (1) Where a company, in this Act referred to as the holding 
; company, holds shares, either directly or through 
Balanee-sheet to include 4 nominee, in a subsidiary company or in two or 
particulars as to subsidiary is A 
companies. more subsidiary companies, there shall be annexed 
to the balance-sheet of the holding company the 
last audited balance-sheet, profit and loss account and auditors’ report of the 
subsidiary company or companies, and a statement signed by the persons by 
whom, in pursuance of S. 133, the balance-sheet of the holding company is 
signed stating how the profits and losses of the subsidiary company, or, where 
there are two or more subsidiary companies, the aggregate profits and losses 
of those companies, have been dealt with in or for the purposes of the accounts 
of the holding company, and in particular how and to what extent— 
(a) provision has been made for the losses of a subsidiary company 
either ‘in the accounts of that company or of the holding company ‘or of 
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(b) losses of a subsidiary company have been taken into account by the 
directors of the holding company in arriving at the profits and losses of the 
company as disclosed in its accounts: 


Provided: that it shall not be necessary to specify in any such statement 
the actual amount of the profits or losses of any subsidiary company or the 
actual amount of any part of any such profits or losses which has been dealt 
with in any particular manner: a 

Provided further that for the purposes of this section an investment 
company, that is to say, a company whose principal business is the acquisition 
and holding of shares, stocks, debentures or other securities, shall not be 
deemed to be a holding company by reason only that part of its assets consists 
in 51 per cent. or more of the shares of another company. 


(2) If, in the case of a subsidiary company, the auditors’ report on the 
balance-sheet of the company does not state without qualification that the 
auditors have obtained all the information and explanations they have required 
and that the balance-sheet is properly drawn up so as to exhibit a true and 
correct view of the state of the company’s affairs according to the best of their 
information and the explanations given to them and as shown by the books of 
the company, the statement, which is to be annexed as aforesaid to the balance- 
sheet of the holding company, shall contain particulars of the manner in 
which the report is qualified. 


(3) For the purposes of this section the profits or losses of a subsidiary 
company mean the profits or losses shown in any accounts of the subsidiary 
company made up to a date within the period to which the accounts of the 
_holding company relate, or, if there are no such accounts of the subsidiary 

company available at the time when the accounts of the holding company are 
made up, the profits or losses shown in the last previous accounts of the subsi- 
diary company which became available within that period. 


(4) If for any reason the directors of the holding company are unable 
to obtain such information as is necessary for the preparation of the state- 
ment aforesaid, the directors who sign the balance-sheet shall so report in 


writing and their report shall be annexed to the balance-sheet in lieu of the 
statement. 


(5) The holding company may by a resolution authorise representatives 
named in the resolution to inspect the books of account kept in accordance 
with S. 130 by any subsidiary company, and on such resolution being passed 
those books of account shall be open to inspection by those representatives at 
any time during business hours. 


(6) The rights conferred by S. 188 upon members of a company may be 
exercised in respect of any subsidiary company by members of the.holding 
company as if they were members of that subsidiary company.” 
se ee 73. In S. 183 of the said Act,— 

(a) after the word “balance-sheet” wherever it occurs the words “and 
profit and loss account or income and expenditure account” shall be inserted ; 

(b) after the word “manager” wherever it occurs the words “or 
managing agent” shall be inserted; and 

(c) for sub-section (8) the following sub-section shall be substituted, 
namely :— 


“(3) H any default is made in laying before the company or in issuing 
a balance-sheet and profit and loss account or income and _ expendituye 
account as required by S. 131 or if any balance-sheet and profit and loss 
account or income and expenditure account is issued, circulated or published 
which does not comply with the requirements laid down by and under $. 181, 
S. 182, S. 182-A and this section, the company and every officer of the com- 
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pany who is knowingly and wilfully a party to the default shall be punisha- 
ble with fine which may extend to five hundred rupees.” 
74. In sub-section (1) of S. 184 of the said Act, for the words “after the 
balance-sheet has” the words “after the balance- 
Amendment of $S. 134, sheet and profit and loss account have” shall be 
Act VII of 1913. substituted, and for the word “thereof” the words 
“of the balance-sheet” shall be substituted. 


75. In S. 185 of the said Act, after the words 

Amendment of $. 135, “the balance-sheet” the words “and the profit and 

Act VIL of 1913. loss account or tle income and expenditure 
account” shall be added. 


76. In sub-section (2) of S. 186 of the said Act, after the words “A copy 

of the statement” the words “together with a copy 

eo one Bie 130; of the last audited balance-sheet laid before the 
members of the company” shall be inserted. 


ge r 77. In S. 137 of the said Act,-— 


(a) to sub-section (3) the following words shall be added, namely :— 

“,and the Court may on the application of the registrar and upon 
notice to the company make an order on the company for production of such 
documents as in its opinion may reasonably be required by the registrar for 
his investigation und allow the registrar inspection thereof on such terms and 
conditions as it thinks fit”; 

and 

(b) after sub-section (5) the following sub-sections shall be added, 
namely :— 

“(6) If it is represented to the registrar in materials placed before 
him by any contributory or creditor that the business of a company is carried 
on in fraud of its creditors or in fraud of persons dealing with the company 
or for a fraudulent purpose, he may after giving the company an opportunity 
of being heard by written order call on the company for information or ex- 
planation on matters specified in the order within such time as he may specify 
in the order and the provisions of sub-sections (2), (3) and (5) of this section 
shall apply to such order. If upon investigation the registrar is satisfied 
that any representation on which he has taken action under this sub-section is 
frivolous or vexatious, he shall disclose the identity of the informant to the 
company. 

(7) The provisions of this section shall apply mutatis mutandis to 
documents which a liquidator is required to file under this Act.” 


Pear ey a 78. In S. 141 of the said Act,— 


(a) in sub-section (1), after the words “by the Local Government” the 
words “to the registrar and another copy” shall be inserted; 

(b) to sub-section (3) the following proviso shall be added, namely :— - 

“Provided that the expenses of and incidental to an investigation held 
in pursuance of clause (iv) of S. 138 shall be paid out-of the assets of the com- 
pany and shall be recoverable as an arrear of land-revenue.”; and 

(c) after sub-section (3) the following sub-section shall be added, 
namely :— 

- “(4) The registrar shall keep the copy of the report sent to him with 

the records of the company in his custody.” 


Insertion of new S. 141-A 79. After S. 141 of the said Act the following 
in Act VIT of 1913, section shall be inserted, namely :— 
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“141-A. (1) If from any report made under S. 188 it appears to the 
Thatihition of prosécu: Local Government that any person has been guilty 
tions. p of any offence in relation to the company for which 
he is criminally liable, the Local Government shall 

refer the matter to the Advocate-General or the Publie Prosecutor. 


_. (2) If the officer to whom the matter is referred considers that the 
case is one in which a prosecution ought to be instituted, he shall cause proceed- 
ings to be instituted, and it shall be the duty of all officers and agents of the 
company, past and present (other than the accused in the proceedings), to 
give to him all assistance in connection with the prosecution which they are 
reasonably able to give. 


(3) For the purposes of sub-section (2), the expression “agents” in 
relation to a company shall be deemed to include the bankers and legal 
advisers of the company and any persons employed by the company as auditors, 
whether those persons are or are not officers of the company. 

(4) Any director, manager or other officer of the company convicted as 
the result of a prosecution initiated under this section shall not without the 
leave of the Court be a director of or in any way whether directly or 


indirectly be concerned in or take part in the management of a company for a 
period of five years from the date of such conviction. 


eee Aes ee 80. In S. 144 of the said Act— 

(a) in sub-section (1), after the words “private company” the words 
“not being the subsidiary company of a public company” shall be inserted; 

(b) in sub-section (5),— 

(i) in clause (iii), after the words “private company” the words “not 
being the subsidiary company of a publie company” shall be inserted; and 
(ii) after clause (iii) the following word and clause shall be inserted, 
namely :— 

“and 

_ (iv) any person indebted to the company”; and 

(iii) to that sub-section the following words shall be added, namely :— 

“and if any person after being appointed auditor becomes indebted to 
the company his appointment shall thereupon be terminated.” 


rie Se BS ae 81. In S. 145 of the said Act,— 


(a) in sub-section (2),— 

(i) after the. words “on every balance-sheet” the words “and profit and 
loss account” shall be inserted; s . 

(iz) for clause (b) the following clause shall be substituted, namely :—. 

“(b) whether or not in their opinion the balance-sheet and the profit 


and loss account referred to in the report are drawn up in conformity with the 
law; and”; 

(iii) in clause (c) after the word “whether” the words “or not” shall be 
inserted; and 


(iv) after clause (c) the following word and clause shall be added, 
namely :— l 

“and 
; (d) whether in their opinion books of aecount have been kept by the 
company as required by S. 130.” ; . 


(b) after sub-section (2) the following sub-section shall be inserted, 
namely :— 
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“(2-A) Where any of the matters referred to in clauses (a), (b), (c) and 
(d) of sub-section (2) is answered in the negative or with a qualification, the 
report shall state the reason for such answer.” ; 

and 

(c) after sub-section (3) the following sub-sections shall be added, 
namely :— 

“(4) The auditors of a company shall be entitled to. receive notice of 
and to attend any general meeting of the company at which any accounts 
which have been examined or reported on by them are to be laid betore the 
company and may make any statement or explanation they desire with respect 
to the accounts. ‘ 

_ (5) If any auditors’ report is made which does not comply with the 
requirements of this section, every auditor who is knowingly and wilfully 
a party to the default shall be punishable with fine which may extend to -oné 
hundred rupees.” 
aan ie 82. In S. 146 of the said Act,— 

(a) in sub-section (1), after the word “balance-sheets” the words “and 
profit and loss accounts” shall be inserted; and 


(b) to sub-section (2) the following ‘proviso shall be added, namely :— 


“Provided that in the case of any public company whether registered 
before or after the commencement of this Act the trustees for holders of 
debentures shall have the right conferred by sub-section (1) on holders of 
preference shares and debentures of a company.” 
ee ee 83. In S. 153 of the said Act,—_ 

(a) sub-section (8) shall be re-numbered as sub-section (6) and the 
following sub-sections shall be inserted, namely :— 


“(3) An order made under sub-section (2) shall have no effect until a 
certified copy of the order has been filed with the registrar, and a copy of every 
such order shall be annexed to every copy of the memorandum of the company 
issued after the order has been made, or in the case of a company not having 
a memorandum, of’ every copy so issued of the instrument constituting or 
defining the constitution of the company. 

(4) If a company makes default in complying with sub-section (3) the 
company and every officer of the company who is knowingly and wilfully in 
default, shall be liable to a fine not exceeding ten rupees for each copy in 
respect of which default is made. 

(5) The Court may, at any time after an application has been made to 
it under this section, stay the commencement or continuation of any suit or 
proceeding against a company on such terms as it thinks fit and proper until 
the application is finally disposed of.”; 

Pg (b) to sub-section (3) as now renumbered the following words shall be 
added, namely :— i 

“and for the purposes'of this section unsecured creditors who may have 
filed suits or obtained decrees shall be deemed to be of the same class as other 
unsecured creditors”; and 
`. (œ) after sub-section (3) as now re-numbered the following sub-section 
shall be added, namely :— ; 

“(7) An appeal shall lie from any order made by the Court exercising 
original jurisdiction under this section to the authority authorised to hear 
appeals from the decisions of the Court.” 

Tasertiow of new Ss. 153-\ ' 84. After S. 153 of the said Act the following 


Rais ; $ 
er 158-B in Act VIL of sections shall be inserted, namely :— E 
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“15838-A, (1) Where an application is made to the Court under S. 153 for 
Provisions for facilitat- the sanctioning of a compromise or arrangement 
ing arrangements and com- Proposed between a company and any such persons 
promises. as are mentioned in that section, and it is shown to 
the Court that the compromise or arrangement has 
been proposed for the purposes of or in connection with a scheme for the re- 
‘construction of any company or companies or the amalgamation of any two or 
-more companies, and that under the scheme the whole or any part of the 
undertaking or the property of any company concerned in the scheme (in this 
-Section referred to as a ‘transferor company’) is to be transferred to another 
company (in this section referred to as “the transferee company’), the Court 
may, either by the order sanctioning the compromise or arrangement or by any 
Subsequent order, make provision for all or any of the following matters :— 


(a) the transfer to the transferee company of the whole or any part 
-of the undertaking and of the property or liabilities of any transferor 
-company ; 

(b) the allotting or appropriation by the transferee company of any shares, 
-debentures, policies, or other like interests in that company which under the 
-compromise or arrangement are to be allotted or appropriated by that com- 
pany to or for any person; ` 

(c) the continuation by or against the transferee company of any legal 
proceedings pending by or against any transferor company; 

(d) the dissolution, without winding up, of any transferor company; 

(e) the provision to be made for any persons who, within such time and 
in such manner as the Court directs, dissent from the compromise or 
-arrangement ; 

(f) such incidental, consequential and supplemental matters as are 
necessary to secure that the reconstruction or amalgamation shall be fully and 
-effectively carried out. 

(2) Where an order under this section provides for the transfer of 
property or liabilities, that property shall, by virtue of the order, be trans- 
ferred to and vest in, and those liabilities shall, by virtue of the order, be 
transferred to and become the liabilities of, the transferee company, and in the 
-case of any property, if the order so directs, freed from any charge which is by 
virtue of the compromise or arrangement to cease to have effect. 

(8) Where an order is made under this section, every company in 
relation to which the order is made shall cause a certified copy thereof to be 
delivered to the registrar for registration within fourteen days after the com- 
pletion of the order, and if default is made in complying with this sub-section, 
-the company and every officer of the company who is knowingly and wilfully 
Im default shall be liable to a fine not exceeding fifty rupees. f 

(4) In this section the expression ‘property’ includes property, rights 
.and powers of every description, and the expression ‘liabilities’ includes duties. 

(5) Notwithstanding the provisions of sub-section (4) of S. 153, the ex- 
pression ‘company’ in this section does not include any company other than 
.a company within the meaning of this Act. 


153-B. (1) Where a scheme or contract involving the transfer of shares 

or any class of shares in a company (in this section 

Power to acquire shares Teferred to as ‘the transferor company’) to another 

-of shareholders dissenting company, whether a company within the meaning 

from schemes or contract of this Act or not (in this section referred to as the 

„approved by majority. ‘transferee company’), has within four months after 

the making of the offer in that behalf by the trans- 

feree company been approved by the holders of not less than three-fourths in 

-value of the shares affected, the transferee company may, ‘at any time within 
I—11 
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two months after the expiration of the said four months, give notice in the 
prescribed manner to any dissenting shareholder that it desires to acquire his 
sharés, and where such a notice is given the transferee company shall, unless. 
on an application made by the dissenting shareholder within one month from 
the ‘date on which the notice was given the Court thinks fit to order otherwise,, 
be entitled and bound to acquire those shares on the terms on which under the 
scheme or contract the shares of the approving shareholders are to be trans- 
ferred to the transferee company : 


Provided that, where any such scheme or contract has been so approved 
at any time before the commencement of the Indian Companies (Amendment) 
Act, 1936, the Court may by order, on an application made to it by the trans- 
feree company within two months after the commencement of that Act, autho- 
rise notice to be given under this section at any time within fourteen days 
after the making of the order, and this section shall apply accordingly, ex- 
cept that the terms on which the shares of the dissenting shareholder are to 
be acquired shall be such terms as the Court may by the order direct instead 
of the terms provided by the scheme or contract. | 


(2) Where a notice has been given by the transferee company under this 
section and the Court has not, on an application made by the dissenting share- 
holder, ordered to the contrary, the transferee company shall, on the expira- 
tion of one month from the date on which the notice has been given, or, if an 
application to the Court by the dissenting shareholder is then pending, after 
that application has been disposed of, transmit a copy of the notice to the 
transferor company and pay or transfer to the transferor company the amount 
or other consideration representing the price payable by the transferee com- 
pany for the shares which by virtue of this section that company is entitled to 
acquire, and the transferor company shall thereupon register the transferee 
company as the holder of those shares. 


(3) Any sums received by the transferor company under this section 
shall be paid into a separate bank aecount, and any such sums and any other 
consideration so received shall be held by that company on trust for the several 
persons entitled to the shares in respect of which the said sums or other consi- 
deration were respectively received. 


(4) In this section the expression ‘dissenting shareholder’ includes a 
shareholder who has not assented to the scheme or contract and any shareholder 
who has failed or refused to transfer his shares to the transferee company in 
accordance with the scheme or contract.” 


_ Substitution of new Lg 85. For S. 154 of the said Act the following 
nom for S. 154, Act VII of section shall be substituted, namely :— 


“154, (1) If a company, being a private company, alters its articles in 

; such manner that they no longer include the provi- 

Conversion ore private sions which, under the provisions of clause (18) of 

ead info publie com sub-section (1) of S. 2, are required to be included in: 

cana the articles of a company in order to constitute it a 

private company, the company shall, as on the date of the alteration, 

cease to be a private company and shall, within a period of fourtcen days: 

after the said date, file with the registrar a prospectus or a statement 

in lieu of prospectus in the form and containing the particulars set out 
in the form marked II in the Second Schedule. 


(2) If default is made in complying with sub-section (1) of this section, 
the company and every officer of the company who is knowingly and wilfully in: 
default shall be liable to a fine not exceeding five hundred rupees. 

(3) Where the articles of a company include the provisions aforesaid’ 
but default is made in complying with any of those provisions, the company 
shall cease to be entitled to the privileges and exemptions conferred on private 
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companies under the provisions contained in this Act, and thereupon the provi- 
sions of this Act shall apply to the company as if it were not a private 
company : 

i Provided that the Court, on being satisfied that the failure to comply 
with the conditions was accidental or due to inadvertence or to some other 
suficient cause, or that on other grounds it is just and equitable to grant relief, 
may, on the application of the company or any other person interested and on 
such terms and conditions as seem to the Court just and expedient, order that 
the company be relieved from such consequences as aforesaid.” 

86. For sub-section (1) of S. 159 of the said ' 
A os 8. 150, an ka following sub-section shall be substituted, 
“(1) The liability of a contributory shall create a debt payable at the 

time specified in the calls made on him by the liquidator.” 


87. To S. 160 of the said Act the following sub- 
i 60. ; 
Pere amar et ay section shall be added, namely :— 


“(3) For the purposes of this section the surviving coparceners of a 
contributory who is a member of a Hindu joint family governed by the Mitak- 
shara School of Hindu Law shall be deemed to be his legal representatives and 
heirs.” 

ewe iat tes Tas 88. S. 168 of the said Act shall be re-numbered 
eni ent 0. . > à ‘ x 7 
Act VIL of 1913. as sub-section (1) of that section and in the section 
f - as so re-numbered,— 


(a) in clause (i), for -the words “by leaving the same” the words “by 
causing the same to be delivered by registered post or otherwise” shall be sub- 
stituted; and . 

(b) the following sub-section shall be added, namely :— 

“(2) The demand referred to in clause (i) of sub-section (1) shall be 
deemed to have been duly given under the hand of the creditor if it is signed 
by an agent or legal adviser duly authorised on his behalf, or in the case of a 
firm if it is signed by such agent or by a legal adviser or any one member of the 
firm on behalf of the firm.” 


Amendment of §. 166 . 
re VII of 1913. , 89. In S. 166 of the said Act, — 


(a) after the words “together or separately” the words “, or by the 
registrar” shall be inserted, and í 

(b) after clause (a) of the proviso the following clause shall be inserted, 
namely :— 

“ (qa) the registrar shall not be entitled to present a petition for winding 
up a company— 

(i) except on the ground that from the financial condition of the com- 
pany as disclosed in its balance-sheet or from the report of an inspector 
appointed under S. 138 it appears that the company is unable to pay its debts, 
and : 

(ii) unless the previous sanction of the Local Government has been. 
obtained to the presentation of the petition: 

Provided that no such sanction shall be given unless the company has. 
first been afforded an opportunity of being heard.” 

Amendment of $S. 170, 90. To S. 170 of the said Act the following sub- 
Act VII of 1913, section shall be added, namely :— 

“(3) Where the Court makes an order for the winding up of a company 
it: shall, except where a liquidator is appointed simultaneously, forwith cause 
intimation thereof to -be sent to the official receiver.” 
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Amendment of S. 171 91. In S. 171 of the sad Act. after the words 
Act VIL of 1913. ` ’ “has been made” the words “or a provisional liqui- 
dator has been appointed” shall be inserted. 
sS. Tabertion. ae or was _ 92. After S. 171 of the said Act the follow- 
1913. ing section shall be inserted, namely :— 


“171-A. (1) For the purposes of this Act, so far as it relates to the wind- 

ee ee ee ing up of companies by the Court, the term ‘official 

liquidator. receiver’ means the official receiver attached to the 

f Court, or, if there is no such official receiver, then 

such person as the Local Government may, by notification in the local official 
Gazette, appoint for. the purpose. 


(2) On the making of a winding up order, the official receiver shall 
become the official liquidator of the company and shall continue to act as such 
until his further continuance is terminated by an order of the Court. 


(3) The official receiver shall as such official liquidator forthwith take into 
his custody and control all the books, documents and the assets of the company. 


(4) The official receiver shall be entitled to such remuneration as the 
Court shall fix.” 


93. For sub-section (1) of S. 172 of the said 
Amend t of S. 72 3 : 
‘Act VII of 1913, Be 173, Act a following sub-section shall be substituted, 
namely :— 


__ “(1) On the making of a winding up order it shall be the duty of the 

petitioner in the winding up proceedings and of the company to file with the 

oe a copy of the order within a month from the date of the making of 
e order. 


Peor oe 94. In S. 175 of the said Act,— 


(a) in sub-section (1), after the words “a person or persons” the words 
“other than the official receiver” shall be inserted; and 
(b) to sub-section (2), the following words shall be added, namely :— 
“but shall before making any such appointment give notice to the com- 
pany, unless for reasons to be recorded it thinks fit to dispense with notice.” 
Amendment of $S. 176, 95. To sub-section (2) of S. 176 of the said Act 
Act VIT of 1913. the following words shall be added, namely :— 


“and until the vacancy is so filled up the official receiver shall be and act 
as the official liquidator”. 


Insertion of new 96. After S. 177 of the said Act the following 
ie a ee S ™ sections shall be inserted, namely :— 


“177-A. (1) Where the Court has made a winding up order or appointed 
an official liquidator provisionally, there shall, 
unless the Court thinks fit to order otherwise and 
so orders, be made out and submitted to the official 
liquidator a statement as to the affairs of the company verified by an affidavit 
and containing the following particulars, namely :— 


(a) the assets of the company, stating separately the cash balance in 
hand and at the bank, if any; 


(b) the debts and liabilities; 
(c) the names, residences and occupations of the creditors stating 
separately the amount of secured debts and unsecured debts, and in the case 


of secured debts particulars of the securities, their value and the dates when 
there were given; 


Statement of affairs to be 
made to the liquidator. 
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(d) the debts due to the company and the names, residences and occu- 
pations of the persons from whom they are due and the amount likely to be 
realised therefrom. 

(2) The statement shall be submitted and verified by one or more of the 
persons who are at the relevant date the directors and by the person who is 
at that date the secretary, manager or other chief officer of the company, or 
by such of the persons hereinafter in this sub-section mentioned as the official 
liquidator, subject to the direction of the Court, may require to submit and 
verify the statement, that is to say, persons— : 

(a) who are or have been directors or officers of the company ; 

(b) who have taken part in the formation of the company at any time 
within one year before the relevant date; 

(c) who are in the employment of the company, or have been in the 
employment of the company within the said year, and are in the opinion of 
the official liquidator ,capable of giving the information required ; 

(d) who are or have been within the said year officers of or in the em- 
ployment of a company, which is, or within the said year was, an officer of the 
company to which the statement relates. 

(3) The statement shall be submitted within twenty-one days from the 
relevant date, or within such extended time as the official liquidator or the 

- Court may for special reasons appoint. 

(4) Any person making or concurring in making the statement and 
affidavit required by this section shall be allowed, and shall be paid by the 
official liquidator or provisional liquidator, as the case may be, out of the 
assets of the company, such costs and expenses incurred in and about the 
preparation and making of the statement and affidavit as the official liquidator 
may consider reasonable, subject to an appeal to the Court. 

(5) If any person, without reasonable excuse, knowingly and wilfully 
makes default in complying with the requirements of this section, he shall 
be liable: to a fine not exceeding one hundred rupees for every day during 
which the default continues.” 

(6) Any person stating himself in writing to be a creditor or contribu- 
tory of the company shall be entitled by himself or by his agent at all reasona- 
ble times, on payment of the prescribed fee, to inspect the statement submitted 
in pursuance of this section, and to a copy thereof or extract therefrom. 

(7) Any person untruthfully so stating himself to be a creditor or con- 
tributory shall be guilty of an offence under S. 182 of the Indian Penal Code 
and shall, òn the application of the liquidator or of the official receiver, be 
punishable accordingly. 

'(8) In this section the expression “the relevant date” means, in a case 
where a provisional liquidator is appointed, the date of his appointment, and, 
in a case where no such appointment is made, the date of the winding up order. 

'177-B. (1) In a case where a winding up order is made, the official 

liquidator shall, as soon as practicable after receipt 

Statement by liquidator. of the statement to be submitted under S. 177-<A, 

: and not later than four, or with the leave of the 

Court, six months from the date of the order, or in a case where the Court 

orders that no statement shall be submitted, as soon as practicable after the 
date of the order, submit a preliminary report to the Court— 

(a) as to the amount of capital issued, subscribed, and paid up, and the 
estimated amount of assets and liabilities, giving separately under the heading 
of assets particulars of— 

(i) cash and negotiable securities; 

(ii) debts due from contributories; 

(iit) debts due to and securities, if any, available to the company; 
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(iv) movable and immovable properties belonging to the company; 

(v) unpaid calls; and 

(b) if the company has failed, as to the causes of the failure; and 

(c) whether in his opinion further inquiry is desirable as to any matter 
relating to the promotion, formation, or failure of the company, or the conduct 
of the business thereof. 

(2) The official liquidator may also, if he thinks fit, make a further 
report, or further reports, stating the manner in which the company was 
formed and whether in his opinion any fraud has been committed by any per- 
son in its promotion or formation, or by any director or other officer. of the 
company in relation to the company since the formation theréof, and any other 
matters which in his opinion it is desirable to bring to the notice of the Court.” 

Amendment of S. 178.. 97. In S. 178 of the said Act.— ' 


Act VII of 1913. ras 
(a) in sub-section (1), after the word “liquidator? the words “whether 


appointed provisionally or not” shall be inserted; and 

(b) for sub-section (2) the following sub-section shall ‘be substituted, 
namely :— 

“(2) All the property and effects of the company shall be deemed to be 
in the custody of the Court as from the date of the order for the winding up 
of the company.” 

Insertion of new 98. After S. 178 of the said Act the followin 
S. 178-A in Act VII of section shall be inserted, namely :— i 


1913. 

“178-A, (1) The official liquidator shall within a month from ‘the date of 
the order for the winding up of a company convene 
Committee of Inspection a meeting of the creditors of the company (as 
in compulsory winding up. ascertained from the books and documents of the 
. company) for the purpose of determining whether 
or ‘not a committee of inspection shall be appointed to act with the liquidator, 

and who are to be members of the committee, if appointed. 


(2) „The official liquidator shall within a week from the date of the eredi- 
tors’ meeting convene a meeting of the contributories to consider the decision 
of the creditors and to accept the same with of without modifications. 


(3) If the contributories do not accept the decision of the ereditors in 
its entirety, it shall be the duty of the official liquidator to apply to the Court 
for directions as to whether there shall be a committee of inspection and, if so, 
sa eae be the composition of the committee, and who shall be members 

ereof. 

(4) A committee of inspection appointed under this section shall con- 
sist of not more than twelve members being creditors and contributories of the 
company or persons holding general or special powers of attorney from 
creditors or contributories in such proportions as may be agreed on by the 
meetings of creditors and contributories, or as, in case of difference, may be 
determined by the Court. 

(5) The committee of inspection shall have the right to inspect the 
accounts of the official liquidator at all reasonable times. 

(6) The committee shall meet at such times as they may from time to 
time appoint, and, failing such appointment, at least once a month, and the 
liquidator or any member of the committee may also call a meeting of the 
committee as and when he thinks necessary. E 

(T) The committee may act by a majority of their members present 
at a meeting, but shall not act unless a majority of the committee are ‘present. 

(8) A member of the committee may resign by notice | in,, ‘writing 
signed by him and delivered to the liquidator. i í : 
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(9) If a member of the committee becomes bankrupt, or compounds or 
arranges with his creditors, or is absent from five consecutive meetings of the 
committee without the leave of those members who together with himself 
represent the creditors or contributories, as the case may be, his office shall 
thereupon become vacant. 


(10) A member of the committee may be removed by an ordinary 
resolution at a meeting of creditors if he represents creditors, or of contri- 
butories if he represents contributories, of which seven days’ notice has been 
given, stating the object of the meeting. 

(11) On a vacancy occurring in the committee the liquidator shall 
forthwith summon a meeting of creditors or of contributories, as the case may 
require, to fill the vacancy, and the meeting may, by resolution, re-appoint 
the same or appoint another creditor or contributory to fill the vacancy. 

(12) The continuing members of the committee, if not less than two, 
may act notwithstanding any vacancy in the committee,” 


99. S. 182 of the said Act shall be renumbered as sub-section (1) of that 
Amendment of §. 182, section and to the section as so re-numbered the 
Act VII of 1913. following sub-sections shall be added, namely :— 

“(2) Every official liquidator shall, at such times as may be prescribed 
but not less than twice in each year during his tenure of office, present to the 
‘Court an account of his receipt and payments as such liquidator. 

(3) The account shall be in the prescribed form, shall be made in dupli- 
cate, and shall be verified by a declaration in the prescribed form. 

(4) The Court shall cause the account to be audited in such manner as 
it thinks fit and for the purpose of the audit the liquidator shall furnish the 
Court with such vouchers and information as the Court may require, and the 
Court may at any time require the production of and inspect any books or 
accounts kept by the liquidator. 

(5) When the account has been audited, one copy thereof shall be filed 
and kept by the Court, and the other copy shall be delivered to the registrar 
for filing, and each copy shall be open to the inspection of any creditor, or of 
any person interested.” 


100. To sub-section (1) of S. 183 of the said Act, the words “or by the 

committee of inspection, and any directions given 

a ar 5S. 183, by the creditors or contributories at any general 

f Sry . meeting shall in case of conflict be deemed to over- 

ne ay directions given by the committee of inspection” shall be added at 
the end. 


101. In S. 188 of the said Act, the words “the Bank of Bengal, the Bank 

riddance: pee S -188 of Madras or the Bank of Bombay, as the case may 

‘Act VIL of 1913 - 188, be, or any branch thereof respectively to” shall be 

5 omitted and after the words “official liquidator” 

where they first occur the words “in any scheduled bank as defined in clause 
(e) of S. 2 of the Reserve Bank of India Act, 1934” shall be inserted. 


102. In S. 189 of the said Act, for the words “the Bank of Bengal, the 
Bank of Madras or the Bank of Bombay or any 
era ear ate 8. 189, branch thereof respectively” the words “the Bank 
; where the liquidator of the Company may have his 

account” shall be substituted. 
Amendment of ‘S. 203, 108. To S. 208 of the said Act after clause 
Act VII of 1913. (3) the following words shall be added, namely :— 
P “and the expression ‘resolution for voluntarily winding up’ when used 
hereafter in this Part means a resolution passed under clause (1), clause (2) 

‘or clause (3) of this section”. s 
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104. In S. 204 of the said Act, for the words. 
<a S. 204, “onythorising the winding up” the words “for volun- 

° ; tarily winding up” shall be substituted. 

Substitution of new 105. For Ss. 207 to 219 of the said Act, both 
sections for Ss. 207 to 219, ineluded, the following sections and headings shall 
Act VIT of 1938. be substituted, namely :— 

“907, (1) Where it is proposed to wind up a company voluntarily, the- 

directors of the company or, in the case of a com- 

Declaration of solvency. pany having more than two directors, the majority 

of the directors may, at a meeting of the directors. 
held before the date on which the notices of the meeting at which the resolu- 
tion for the winding up of the company is to be proposed are sent out, to 
make a declaration verified by an affidavit to the effect that they have made a 
full inquiry into the affairs of the company, and that, having so done, they 
have formed the opinion that the company will be able to pay its debts in full 
within a period, not exceeding three years, from the commencemeent of the 
winding up. 

(2) Such declaration shall be supported by a report of the company’s 
auditors on the company’s affairs and shall have no effect for the purposes of 
this Act unless it is delivered to the registrar for registration before the date- 
mentioned in sub-section (1) of this section. 

(8) A winding up in the case of which a declaration has been made and 
delivered in accordance with this section is in this Act referred to as a ‘mem- 
bers’ vountary winding up’, and a winding up in the case of which a declara- 
tion has not been made and delivered as aforesaid is in this Act referred to as 
‘a ereditors’ voluntary winding up’. 

Members’ voluntary winding up. 

Provisions. applicable ton 208. The provisions contained in Ss. 208-A. 
members’ voluntary winding tO 208-E, both inclusive, shall apply in relation to a 
up. members’ voluntary winding up. 

5 208-A. (1) The company in general meeting 

ower of company to shall appoint one or more liquidators for the pur- 
appoint and fix remunera- eae : © dna? . P 
tion of liquidators. pose of winding up the affairs and distributing the 
assets of the company, and may fix the remunera-. 
tion to be paid to him or them. f 

(2) On the appointment of a liquidator all the powers of the directors. 
shall cease, except so far as the company in general meeting, or the liquidator, 
sanctions the continuance thereof. , 

208-B. (1) If a vacancy occurs by death, resignation or otherwise in the 

Power to All vacaücy in office of liquidator appointed by the company, the 
office of liquidator. company in general meeting may, subject to any 

arrangement with its creditors, fill the vacancy. 

f (2) For that purpose a general meeting may be convened by any con- 
tributory or, if there were more liquidators than one, by the continuing 
liquidators. 

_ (3) The meeting shall be held in manner provided by this Act or by the 
_ articles, or in such manner as may, on application by any contributory or by 
the continuing liquidators, be determined by the Court. 

208-C. (1) Where a company is proposed to be, or is in course of being; 

a wound up altogether voluntarily, and the whole 

Faas ae anaes ae or part of its business or property is proposed to be 
sideration for sale of pro- transferred or sold to another company, whether a 
perty of company. company within the meaning of this Act or not (in 
this section called ‘the transferee company’), the 

liquidator of the first-mentioned company (in this section called ‘the transferor 
company’) may, with the sanction of a special resolution of that company con- 
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ferring either a general authority on the liquidator or an authority in respect 
of any particular arrangement, receive, in compensation or part compensation 
for the transfer or sale, shares, policies, or other like interests in the transferee: 
company, for distribution among the members of the transferor company, or: 
may enter into any other arrangement ‘whereby the members of the transferor 
company may, in lieu of receiving cash, shares, policies, or other like interests or 
in addition thereto, participate in the profits of or receive any other benefit 
from the transferee company. 

(2) Any sale or arrangement in pursuance of this section shall be bind- 
ing on the members of the transferor company. 

(8) If any member of the transferor company who did not vote in 
favour of the special resolution expresses his dissent therefrom in writing 
addressed to the liquidator and left at the registered office of the company 
within seven days after the passing of the special resolution, he may require 
the liquidator either to abstain from carrying the resolution into effect or to 
purchase his interest at a price to be determined by agreement or ae arbitra- 
tion in manner hereafter provided. 


(4) If the liquidator elects to purchase the member’s interest, the pur- 
chase money must be paid before the company is dissolved, and be raised by 
the Hquidator in such manner as may be determined by special resolution. 

(5) A special resolution shall not be invalid for the purposes of this 
section by reason that it is passed before or concurrently with a resolution 
for voluntary winding up or for appointing liquidators, but if an order is 
made within a year for winding up the company by or subject to the supervi- 
sion of the Court, the special resolution shall not be valid unless sanctioned 
by the Court. 

(6) The provisions of the Indian Arbitration Act, 1899, other than 
those restricting the application of the Act in respect of the subject-matter: 
of the arbitration, shall apply to all arbitrations in pursuance of this section. 


208-D. (1) In the event of the winding up continuing for more than 

one year, the liquidator shall summon a_ general 

Duty of liquidator to call Meeting of the company at the end of the first year 

general mecting at end of from the commencement of the winding up and of 

each year. each succeeding year, or as soon thereafter as may 

be convenient within ninety days of the close of 

the year, and shall lay before the meeting an account of his acts and dealings 

and of the conduct of the winding up during the preceding year and a state- 

ment: in the prescribed form containing the prescribed particulars with Tes- 
pect to the position of the liquidation. \ 

(2) If the liquidator fails to comply with this section, he shall be liable 
to a fine not exceeding one hundred rupees. 

208-E. (1) As soon as the affairs of the company are fully wound up, 
the liquidator shall make up an account of . the 
winding up, showing how the winding up has been 
conducted and the property of the company has 
been disposed of, and thereupon shall call a general meeting of the company 
on purpose of laying before it the account, and giving any explanation 

ereo 

(2) The meeting shall be called by advertisement specifying the time, 
place and object thereof, and published one month at least before the meeting 
in the manner specified in sub-section (1) of S. 206 for publication of a notice 
under that sub-section. 

(3) Within one week after the meeting, the liquidator shall send to the 
. registrar a copy of the account, and shall make a return to him of the holding 
of the ‘meeting and of its date, and if the copy is not sent or the return is not 
made in accordance with this sub-section the liquidator shall be liable to a fine 

I—12 


Final meeting and dis- 
solution. 
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not exceeding fifty rupees for every day during which the default 
continues : 

Provided that, if a quorum is not present at the meeting, the liquidator 
shall, in lieu of the said return, make a return that the meeting was duly sum- 
moned and that no quorum was present thereat, and upon such a return being 
made the provisions of this sub-section as to the making of the return shall be 
deemed to have been complied with. 

(4) The registrar on receiving the account and either of the returns 
mentioned in sub-section (8) shall forthwith register them and on the expira- 
tion of three months from the registration of the return the company shall be 
deemed to be dissolved : 

Provided that the Court may, on the application of the liquidator or 
of any other person who appears to the Court to be interested, make an order 
deferring the date at which the dissolution of the company is to take effect 
for such time as the Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of 
the Court under this section is made, within twenty-one days after the 
making of the order, to deliver to the registrar a certified copy of the order 
for registration, and if that person fails so to do he shall be liable to a fine 
not exceeding fifty rupees for every day during which the default continues. 


Creditors’ voluntary winding up. 


ovisi ; 209. The provisions contained in Ss. 209-A 
Or ee eee e ima to 209-H, both inelusive, shall apply in relation to a 
up. creditors’ voluntary winding up. 

209-A. (1) The company shall cause a meeting of the creditors of the 

company to be summoned for the day, or the day 

Meeting of creditors. next following the day, on which there is to be held 

the meeting at which the resolution for voluntary 

winding up is to be proposed, and shall cause the notices of the said meeting 

of creditors to be sent by post to the creditors simultaneously with the sending 
of the notices of the said meeting of the company. 

(2) The company shall cause notice of the meeting of the creditors to 
be advertised in the manner specified in sub-section (1) of S. 206 for the 
publication of a notice under that sub-section. 

(3) The directors of the company shall— 

(a) cause a full statement of the position of the company’s affairs to- 
gether with a list of the creditors of the company and the estimated amount of 
a claims to be laid before the meeting of creditors to be held as aforesaid; 
an 

(b) appoint one of their number to preside at the said meeting. 

(4) It shall be the duty of the director appointed to preside at the 
meeting of creditors to attend the meeting and preside thereat. 

(5) If the meeting of the company at which the resolution for voluntary 
winding up is to be proposed is adjourned and the resolution is passed at an 
adjourned meeting, any resolution passed at the meeting of the creditors, held 
in pursuance of sub-section (1) of this section, shall have effect as if it had been 
passed immediately after the passing of the resolution for winding up the 
company. 

(6) If default is made— 

(a) by the company in complying with sub-sections (1) and (2), 

(b) by the directors of the company in complying with sub-section (8), 

(c) by any director of the company in complying with sub-section (4), © 
the company, directors or director, as the case may be, shall be liable to a fine 
not exceeding one thousand rupees and, in the case of default by the company, 
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every officer of the company who is in default shall be liable to the like 
penalty. 

209-B. The creditors and the company at their respective meetings 

; . . mentioned in S. 209-A may nominate a person to be 
l ane of | liqui- jiquidator for the purpose of winding up the 

: affairs and distributing the assets of the company, 
and if the creditors and the company nominate different persons, the person 
nominated by the creditors shall be liquidator, and if no person is nominated 
by the creditors the person, if any, nominated by the company shall be 
liquidator : 

Provided that in the case of different persons being nominated, any 
director, member or creditor of the company may, within seven days after the 
date on which the nomination was made by the creditors, apply to the Court 
for an order either directing that the person nominated as liquidator by the 
company shall be liquidator instead of or jointly with the person nominated 
by the creditors, or appointing some other person to be liquidator instead of 
the person appointed by the creditors. 

209-C. The creditors at the meeting to be held in pursuance of S. 209-A 
or at any subsequent meeting may, if they think fit, 
appoint a committee of inspection consisting of not 
more than five persons, and if such a committee is 
appointed the company may, either at the meeting at which the resolution for 
voluntary winding up is passed or at any time subsequently in general meet- 
ing, appoint such number of persons as they think fit to act as members of the 
committee not exceeding five in number: 

Provided that the creditors may, if they think fit, resolve that all or 
any of the persons so appointed by the company ought not to be members of 
the committee of inspection, and, if the creditors so resolve, the persons men- 
tioned in the resolution shall not, unless the Court otherwise directs, be quali- 
fied to act as members of the committee, and on any application to the Court 
under this provision the Court may, if it thinks fit, appomt other persons to 
act as such members in place of the persons mentioned in the resolution. 

209-D. (1) The committee of inspection, or if there is no such com- 

mittee, the creditors, may fix the remuneration to 
Fixing of liquidators’ re- þe paid to the liquidator or liquidators, and where 
prueba and cesser of the remuneration is not so fixed, it shall be deter- 
powers. À 
mined by the Court. : 

(2) On the appointment of a liquidator, all the powers of the directors 
shall cease, except so far as the committee of inspection, or if there is no such 
committee, the creditors, sanction the continuance thereof. 

209-E. If a vacancy occurs, by death, resignation or otherwise, in the 

Power to fll vacancy in office of a liquidator, other than a liquidator 
fice of liquidator. appointed by, or by the direction of, the Court, the 
ereditors may fill the vacancy. 

209-F. The provisions of S. 208-C shall apply in the case of a creditors’ 

voluntary winding up as in the case of a members’ 

Application of $. 208-6 voluntary winding up with the modification that 
to a creditors’ voluntary the powers of the liquidator under the said section 
‘winding up. shall not be exercised except with the sanction 
either of the Court or of the committee of 


Appointment of com- 
mittee of inspection. 


inspection. 
209-G. (1) In the event of the winding up continuing for more than one 
Duty of liquidator to cal F028" the liquidator shall summon a general meet- 
meetings of company and of ing of the company and a meeting of creditors at 
creditors at end of each the end of the first year from the commencement of 
year; the winding up, and of each succeeding year, or as 
soon thereafter as may be convenient, and shall lay 
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before the meetings an account of his acts and dealings and of the conduct of 
the winding up during the preceding year and a statement in the prescribed 
form containing the prescribed particulars with respect to the position of the 
winding up. 

(2) If the liquidator fails to comply with this section, he shall be liable 
to a fine not exceeding one hundred rupees. 


209-H. (1) As soon as the affairs of the company are fully wound up,. 

Final meeting and dis- the liquidator shall make up an account of the 

solation. winding up showing how the winding up has been 

. conducted and the property of the company has. 

been disposed of, and thereupon shall call a general meeting of the company 

and a meeting of the creditors for the purpose of laying the account before 
the meetings and giving any explanation thereof. 


i (2) Each such meeting shall be called by advertisement specifying the 
time, place and object thereof and published one month at least before the 
meeting in the manner specified in sub-section (1) of S. 206 for the publica- 
tion of a notice under that sub-section. 


(3) Within one week after the date of the meetings, or, if the meetings: 
are not held on the same date, after the date of the later meeting, the liquidator 
shall send to the registrar a copy of the account, and shall make a return to 
him of the bolding of the meetings and of their dates, and if the copy is not 
sent or the return is not made in accordance with this sub-section the liquidator: 
shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues : 

Provided that, if a quorum (which for the purposes of this section shall 
be two persons) is not present at either such meeting, the liquidator shall, in 
lieu of such return, make a return that the meeting was duly summoned and’ 
that no quorum was present thereat, and upon such a return being made the 
provisions of this sub-section as to the making of the return shall, in respect 
of that meeting, be deemed to have been complied with. 

(4) The registrar on receiving the account and in respect of each such 
meeting either of the returns mentioned in sub-section (3) shall forthwith 
register them, and on the expiration of three months from the registration 
thereof the company shall be deemed to be dissolved : . 

Provided that the Court may, on the application of the liquidator or 
of any other person who appears to the Court to be interested, make an order 
deferring the date at which the dissolution of the company is to take effect 
for such time as the Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of 
the Court under this section is made, within ten days after the making of the 
order, to deliver to the registrar a certified copy of the order for registration, 
and if that person fails to-do so he shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues. 


Members’ or creditors’ voluntary winding up. 


odds uments 210. The provisions contained in Ss. 211 to 

every voluntary winding 218, both inclusive, shall apply to every voluntary 

up. winding up whether a members’ or a creditors 
winding up. 

211. Subject to the provisions of this Act as to preferential payments, 
the property of a company shall, on its winding: 
up, be applied in satisfaction of its liabilities pari 
passu and, subject to such application, shall, 
unless the articles otherwise provide, be distributed among the members: 
according to their rights and interests in the company. 


Distribution of property 
of company. 
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Powers and duties of 
liquidator in voluntary 212. (1) The liquidator may— 
winding up. i ; 
(a) in the ease of a members’ voluntary winding up, with the sanetion 
of an extraordinary resolution of the company, and in the case of a creditors 
voluntary winding up, with the sanction of either the Court or the committee 
of inspection, exercise any of the powers given by clauses (d), (e); (f) and (h) 
of S. 179 to a liquidator in a windmg up. ‘The exercise by the liquidator of the 
powers given by this clause shall be subject to the control of the Court and any 
creditor or contributory may apply to the Court with respect to any exercise 
or proposed exercise of any of these powers; 
(b) without the sanction referred to in clause (a), exercise any of the 
other powers by this Act given to the liquidator in a winding up by the Court; 
(c) exercise the power of the Court under this Act of settling a list of 
contributories, and the list of contributories shall be prima facie evidence of 
the liability of the persons named therein to be contributories ; 
(d) exercise the power of the Court of making calls; 


(e). summon general meetings of the company for the purpose otf ob- 
taining the sanction of the company by special or extraordinary resolution 
or for any other purpose he may think fit. 


(2) The liquidator shall pay the debts of the company and shall adjust 
the rights of the contributories among themselves. 

(3) When several liquidators are appointed, any power given by this 
Act may be exercised by such one or more of them as may be determined at 
‘the time of their appointment, or, in default of such determination, by any 
number not less than two. 


Power of Court to appoint 
and remove liquidator in 
voluntary winding up. 


213. (1) If from any cause whatever there 
is no liquidator acting, the Court inay appoint a 
liquidator. 


(2) The Court may, on cause shown, remove a liquidator and appoint 
another liquidator. 


214. (1) The liquidator shall, within twenty-one days after his appoint- 
Notice by liquidator of ment, deliver to the registrar for registration a 
his appointment. notice of his appointment in the form prescribed. 
(2) If the liquidator fails to comply with the requirements of this see- 
tion, he shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues. 


215. (1) Any arrangement ee into between a company about to be, 

. or in the course of being, wound up and its 

pages e bind- oreditors shall, subject to the right of appeal 

i , under this section, be binding on the company 

if sanctioned by an extraordinary resolution, and on the creditors if acceded 
to by three-fourths in number and value of the creditors. 

(2) Any ereditor or contributory may, within three weeks from the 
completion of the arrangement, appeal to the Court against it, and the Court 
may thereupon, as it thinks just, amend, vary or confirni the arrangement. 

216. (1) The liquidator or any contributory or creditor may apply to 

the Court to determine any question arising in the 

Power to apply to Court Winding up of a company, or to exercise, as res- 

to have questions determin- pects the enforcing of calls, staying of proceedings 

ed of powers exercised, or any other matter, all or any of the powers which 

; the Court might exercise if ` the company were 
being wound up by the Court. 

(2) The liquidator or an 
order setting asid 
the estate or effec 


y creditor or contributory may apply for an 
e any attachment, distress or execution put into force against 
ts of the company after the commencement of the winding up. 
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Such application shall be made— A, a ihe : fa 
(a) if the attachment, distress or execution 1s levied or put into force 
by a High Court, to such High Court, and he i , 
(b) if the attachment, distress or execution 1s levied or put into force 
in any other Court, to the Court having jurisdiction to wind up the company. 
(3) The Court, if satistied that the determination of the question or the 
required’ exercise of power or the order applied for will be just and beneficial, 
may accede wholly or partially to the application on such terms and conditions. 
as it thinks fit, or may make such other order on the application as it thinks 
just. 
217. All costs, charges and expenses properly ineurred in the winding 
: up, including the remuneration of the liquidator, 
_ Cost of voluntary wind- shall, subject to the rights of secured creditors, if 
SE NE any, be payable out of the assets of the company im 
priority to all other claims. 
218. The winding up of a company shall not bar the right of any credi- 
tor or contributory to have it wound up by the 
Saving for rights of ere- Court, but in the case of an application by a contri- 
ditors and contributories. butory, the Court must be satisfied that the rights 
of the contributories will be prejudiced by a volun- 
tary winding up.” 
Amendment of $S. 230, 106. In sub-section (1) of S. 280 of the said 
Act VIL of 1913. Act,— 


(a) in clause (b) the word “and” shall be omitted; and 

(b) after clause (c) the following clauses shall be added, namely :— 

“(d) compensation payable under the Workmen’s Compensation Act, 
1923, in respect of the death or disablement of any officer or employee of the 
company ; 

(e) all sums due to any employee from a provident fund, a pension fund, 
a gratuity fund or any other fund for the welfare of the employees maintained 
by the company; and 

(f) the expenses of any investigation held in pursuance of clause (iv) of 
S. 188 of this Act.” 


“Insertion of new 8. 230-A 107. After S. 230 of the said Act the follow- 
in Act VII of 1913. ing section shall be inserted, namely :— 

“230-A. (1) Where any part of the property of a company which is 

being wound up consists of land of any tenure 
Disclaimer of property. burdened with onerous covenants, of shares or 
stock in companies, of unprofitable contracts or of 
any other property that is unsaleable, or not readily saleable, by reason of its 
binding the possessor thereof to the performance of any onerous act, or to the 
payment of any sum of money, the liquidator of the company, notwithstanding 
that he had endeavoured to sell or has taken possession of the property, or 
exercised any act of ownerhip in relation thereto, may, with the leave of the 
Court and subject to the provisions of this section, by writing signed by him, 
at any time within twelve months after the commencement of the winding 
up or such extended period as may be allowed by the Court, disclaim the 
property : 

Provided that, where any such property has not come to the knowledge 
of the liquidator within one month after the commencement of the winding 
up, the power under this section of disclaiming the property may be exercised 
at any time within twelve months after he has become aware thereof or such 
extended period an may be allowed by the Court. 


_ (2) The disclaimer shall operate to determine, as from the date of dis- 
claimer, the rights, interest and liabilities of the company, and the property 
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of the company, in or in respect of the property disclaimed, but shall not, 
except so far as is necessary for the purpose of releasing the company and. 
the property of the company from liability, affect the rights or liabilities of any 
other person. ‘ 

(3) The Court, before or on granting leave to disclaim, may require: 
such notices to be given to persons interested, and impose such terms as a con- 
dition of granting leave, and make such other order in the matter as the Court. 
thinks just. 

(4) The liquidator shall not be entitled to disclaim any property under 

this section in any case where an application in writing has been made to him 
by any persons interested in the property requiring him to decide whether he 
will or will not disclaim, and the liquidator has not, within a period of twenty- 
eight days after the receipt of the application or such further period as may be 
allowed by the Court, given notice to the applicant that he intends to apply to 
the Court for leave to disclaim, and in the case of a contract, if the liquidator, 
after such an application as aforesaid, does not within the said period or 
further period disclaim the contract, the company shall be deemed to have 
adopted it. 
(5) The Court may, on the application of any person who is, aS against. 
the‘ liquidator, entitled to the benefit or subject to the burden of a contract 
made with the company, make an order rescinding the contract on such terms. 
as to payment by or to either party of damages for the non-performance of 
the contract, or otherwise as the Court thinks just, and any damages payable 
under the order to any such person may be proved by him as a debt in the 
. winding up. 

(6) The Court may, on an application by any person who either claims. 
any interest in any disclaimed property or is under any liability not discharg- 
ed by this Act in respect of any disclaimed property and on hearing any such 
persons as it thinks fit, make an order for the vesting of the property in or the- 
delivery of the property to any persons entitled thereto, or to whom it may 
seem just that the property should be delivered by way of compensation for 
such liability as aforesaid, or a trustee for him, and on such terms as the Court 
thinks just, and on any such vesting order being made, the property comprised. 
therein shall vest accordingly in the person therein named in that behalf with- 
out any conveyance or assignment for the purpose: 

Provided that, where the property disclaimed is of a leasehold nature, 
the Court shall not make a vesting order in favour of any person claiming 
under the company whether as under-lessee or as mortgagee except upon the. 
terms of making that person— 

(a) subject to the same liabilities and obligations as those to which the 
company was subject under the lease in respect of the property at the com- 
mencement of the winding up; or 

(b) if the Court thinks fit, subject only to the same liabilities and obli- 
gations as if the lease had been assigned to that person at that date; 
and in either event (if the case so requires) as if the lease had comprised only 
the property comprised in the vesting order, and any mortgagee or under- 
lessee declining to accept a vesting order upon such terms shall be excluded 
from all interest in and security upon the property, and, if there is no person 
claiming under the company who is willing to accept an order upon such 
terms, the Court shall have power to vest the estate and interest of the com- 
pany in the property in any person liable, either personally or in a representa- 
tive character, and either alone or jointly with the company to perform the 
lessee’s covenants in the lease, freed and discharged from all estates, incum- 
.brances and interests created therein by the company. 

(7) Any person injured by the operation of a disclaimer under this. 
section shall be deemed to be a creditor of the company to the amount of the 
injury, and may accordingly prove the amount as a debt in the winding up.” 
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108. In sub-section (1) of S. 282 of the said Act, after the words “estate 


7” cc S 
Amendment of $. 232, or effects” the words “or any sale held without 


Act VIL of 1913. leave of the Court of any of the properties” shall 
be inserted. 
Amendment of S. 235 Š = ` 
ae Wace OIS. "r 109. In S. 235 of the said Act, — 


(a) in sub-section (1), after the words “ or of any creditor or contribu- 
tory” the words “made within three years from the date of the first appoint- 
ment of a liquidator in the winding up or of the misapplication, retainer, mis- 
feasance or breach of trust, as the case may be, whichever is longer,” shall be 
inserted; and 


(b) sub-section (3) shall be omitted. 


_ Substitution of new sec- 110. For S. 237 of the said Act the following 
Hon a 5. 287 in Act VITof Section shall be substituted, namely :— 
“937, (1) If it appears to the Court in the course of a winding up by, 
. : „or subject, to the supervision of, the Court that any 
aoe: of delinquent “hast or present director, manager or other officer, 
i or any member, of the company has been guilty of 
any offence in relation to the company for which he is criminally liable, the 
Court may, either on the application of any person interested in the winding 
up or of its own motion, direct the liquidator either himself to prosecute the 
otfender or to refer the matter to the registrar. 


(2) If it appears to the liquidator in the course of a voluntary winding | 
up that any past or present director, manager or other officer, or any member 
of the company has been guilty of any offence in relation to the company for 
which he is criminally liable, he shall forthwith report the matter to the regis- 
trar and shall furnish to him such information and give to him such access 
to and facilities for inspecting and taking copies of any documents, being 
information or documents in the possession or under the control of the liquida- 
tor relating to the matter in question, as he may require. 

(3) Where any report is made under sub-section (2) to the registrar, he 
may, if he thinks fit, refer the matter to the Local Government for further 
inquiry, and the Local Government shall thereupon investigate the matter and 
may, if they think it expedient, apply to the Court for an order conferring on 
„any person designated by the Local Government for the purpose with respect 
to the company concerned all such powers of investigating the affairs of the 
. company as are provided by this Act in the case of a winding up by the Court. 

(4) If on any report to the registrar under sub-section (2) it appears 
to him that the case is not one in which proceedings ought to be taken by him, 
he shall inform the liquidator accordingly, and thereupon, subject to the pre- 
‘ious sanction of the Court, the liquidator may himself take proceedings 
against the offender. 

(5) If it appears to the Court in the course of a voluntary winding up 
that any past or present director, manager or other officer, or any member, 
_of the company has been guilty as aforesaid, and that no report with respect 
to the matter has been made by the liquidator to the registrar, the Court may, 
.on the application of any person interested in the winding up or of its own 
motion, direct the liquidator to make such a report, and on a report being 
made accordingly, the provisions of this section shall have effect as though 
the report has been made in pursuance of the provisions of sub-section (2). 

(6) If, where any matter is reported or referred to the registrar under 
this section, he considers that the case is one in which a prosecution ought to 
be instituted, he shall place the papers before the Advocaté-General or the 
publie prosecutor and if advised to do so institute proceedings, and it shall 
.be the duty of the liquidator and of every officer and agent of the company past. 
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and present (other than the defendant iw the proceedings) to give him all 
assistance in connection with the prosecution which he is reasonably able to 
give: 

Provided that no prosecution shall be undertaken without first giving 
the accused person an opportunity of making a statement in writing to the 
registrar and of being heard thereon. 

For the purposes of this sub-section, the expression ‘agent’ in relation 
to a company shall be deemed to include any banker or legal adviser of the 
company and any person employed by the company as auditor, whether that 
person is or is not an officer of the company. 

(7) If any person fails or neglects to give assistance in manner required 
by sub-section (6), the Court may, on the application of the registrar, direct 
that person to comply with the requirements of the said sub-section, and where 
any such application is made with respect to a liquidator, the Court may, 
unless it appears that the failure or neglect to comply was due to the liquidator 
not having in his hands sufficient assets of the company to enable him so to do, 
direct that the costs of the application shall be borne by the liquidator 
personally.” 


Insertion of new 8. 238-A 111. After S. 238 of the said Act the follow- 
in Act VII of 1913. ing section shall be inserted, namely :— 
“238-A. (1) If any person, being a past or present director, managing 
agent, manager or other officer of a company which 
Penal provisions. at the time of the commission of the alleged offence 
is being wound up, whether by or under the super- 
vision of the Court or voluntarily, or is subsequently ordered to be wound up 
by the Court or subsequently passes a resolution for voluntary winding up— 
(a) does not to the best of his knowledge and belief fully and truly dis- 
cover to the liquidator all the property, real and personal, of the company, and 
how and to whom and for what consideration and when the company disposed 
of any part thereof, except such part as has been disposed of in the ordinary 
way of the business of the company; or ' 
(b) does not deliver up to the liquidator, or as he directs, all such part 
of the real and personal property of the company as is in his custody or under 
his control, and which he is required by law to deliver up; or 
’ (c) does not deliver up to the liquidator, or as he directs, all books 
and papers in his custody or under his control belonging to the company and 
which he is required by law to deliver up; or 
(d) within twelve months next before the commencement of the wind- 
ing up or at any time thereafter conceals any part of the property of the com- 
pany to the value of one hundred rupees or upwards or conceals any debt due 
to or from the company; or 


(e) within twelve months next before the commencement of the wind- 
ing up or at any time thereafter fraudulently removes any part of the property 
of the company to the value of one hundred rupees or upwards; or 

(f) makes any material omission in any statement relating to the affairs 
of the company; or 


(g) knowing or believing that a false debt has been proved by any per- 
son under the winding up, fails for the period of a month to inform the liqui- 
dator thereof; or 


(h) after the commencement of the winding up prevents the production 
of any book or paper affecting or relating to the property or affairs of the 
company ; or 

(i) within twelve months next before the commencement of the winding 
up or at any time thereafter, conceals, destroys, mutilates or falsifies, or is 

I--13 
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privy to the concealment, destruction, mutilation or falsification of any book or 
paper affecting or relating to the property or affairs of the company; or 


(j) within twelve months next before the commencement of the wind- 
ing up or at any time thereafter makes or is privy to the making of any false 
entry in any book or paper affecting or relating to the property or affairs of the 
company ; or 


(k) within twelve months next before the commencement of the winding 
up or at any time thereafter fraudulently parts with, alters or makes any 
omission in, or is privy to the fraudulent parting with, altering or making any 


omission in, any document affecting or relating to the property or affairs of 
the company; or 


(2) after the commencement of the winding up or at any meeting of the 
creditors of the company within twelve months next before the commencement 
of the winding up, attempts to account for any part of the property of the 
company by fictitious losses or expenses; or 

(m) has within twelve months next before the commencement of the 
winding up or at any time thereafter, by any false representation or other 
fraud, obtained any property for or on behalf of the company on eredit which 
the company does not subsequently pay for; or — 

(n) within twelve months next before the commencement of the wind- 
ing up or at any time thereafter, under the false pretence that the company is 
carrying on its business, obtains on credit, for or on behalf of the company, any 
property which the company does not subsequently pay for; or 

(o) within twelve months next before the commencement of the wind- 
ing up or at any time thereafter pawns, pledges or disposes of any property 
of the company which has been obtained on credit and has not been paid for, 


unless such pawning, pledging or disposing is in the ordinary way of the 
business of the company; or 


(p) is guilty of any false representation or other fraud for the purpose 
of obtaining the consent of the creditors of the company or any of them to an 
agreement with reference to the affairs of the company or to the winding up; 


he shall be punishable, in the case of the offences mentioned respectively in 
clauses (m), (n) and (0) of this sub-section, with imprisonment for a term ‘not 
exceeding five years, and, in the case of any other offence, with imprisonment 
for a term not exceeding two years: 


Provided that it shall be a good defence to a charge under any of clauses 
(b), (©, (d), (f), (n) and (0), if the accused proves that he had no intent to 
defraud, and to a charge under any of clauses (a), (h), (i) and (J), if he proves 
es had no intent to conceal the state of affairs of the company or to defeat 
he law. maS i 


(2) Where any person pawns, pledges or disposes of any property in cir- 
cumstances which amount to an offence under clause (0) of sub-section (1) 
every person who takes in pawn or pledge or otherwise receives the property 
knowing it to be pawned, pledged or disposed of in such circumstances as 
aforesaid shall be punishable with imprisonment for a term not exceeding three 
years, 
icone. A 112. In S. 244 of the said Act— 

(a) in sub-section (1),— 

(i) for the words “at such intervals as may be prescribed” the words 
“once in each year and at intervals of not more than twelve months” shall be 
substituted, and 

(ii) for the words “file with the registrar” the words “file in Court or 
with the registrar, as the case may be” shall be substituted; 
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(b) after sub-section (3) the following sub-section shall be added, 
namely :— : 

“(4) When the statement is filed in Court a copy shall simultaneously 
be filed with the registrar and shall be kept by him along with the other records 
of the company.” 


Inserti f e . a 
S BIAS i et vit a 118. After S. 244 of the said Act the follow 


1913 ing section shall be inserted, namely :— 


“244-A. (1) Every liquidator of a company which is being wound up by 
the Court shall, in such manner and at such. times 
as may be prescribed, pay the money received by 
him into a scheduled bank as defined in clause (e) 
of S. 2 of the Reserve Bank of India Act, 1984: 

Provided that if the Court is satisfied that for the purpose of carrying 
on the business of the company or of obtaining advances or for any other reason 
it is for the advantage of the creditors or contributories that the liquidator 
should have an account with any other bank, the Court may authorise the- 
liquidator to make his payments into or out of such other bank as the Court 
may select and thereupon those payments shall be made in the prescribed 
manner, ` 

(2) If any such liquidator at any time retains for more than ten days 
a sum exceeding five hundred rupees or such other amount as the Court may in 
any particular case authorise him to retain, then, unless he explains the reten- 
tion to the satisfaction of the Court, he shall pay interest on the amount so 
retained in excess at the rate of twenty per cent. per annum and shall be liable 
to disallowance of all or such part of his remuneration as the Court may think 
just and to be removed from his office by the Court and shall be liable to pay 
any expenses occasioned by reason of his default. 


(3) A liquidator ‘of a company which is being wound up shall open a 
special banking account and pay all sums received by him as liquidator into 
such account.” 


114. In sub-section (1) of S. 246 of the said Act, after the words “Courts 

donshamene 4®. iho 846 subordinate thereto,” the words “and for voluntary 

Act VIL of 1913. ~ > winding up (both members and creditors), for the 

holding of meetings of creditors and members in 

connection with proceedings under S. 153 of this Act,” shall be inserted, and 

are words “shares of a company” the following words shall be inserted, 
namely :— 


“and generally for all applications to be made to the Court under the 
provisions of this Act”, 


Gre E 115. After S. 249 of the said Act the following 
1913. section shall be inserted, namely :— 


“249-A. (1) If a company, having made default in complying with any 

, E provision of this Act which requires it to file with, 

a eE Raa n deliver or send to the registrar any return, account 

Registrar. or other document, or to give notice to him of any 

matter, fails to make good the default within four- 

teen days after the service of a notice on the company requiring it to do so, the 

Court may, on an application made to the Court by any member or creditor of 

the company or by the registrar, make an order directing the company and any 

officer thereof to make good the default within such time as may be specified 
in the order. 


(2) Any such order may provide that all costs of and incidental to the 
application shall be borne by the company or by any officers of the company 
responsible for the default. 


Payments of liquidator 
into bank. 


¢ 
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(3) Nothing in this section shall be taken to prejudice the operation of 
any enactment imposing penalties on a company or its officers in respect of any 
such default as aforesaid.” 

Amendment of $S. 271, 116. To S. 271 of the said Act the following 
Act VII of 1913. sub-section shall be added, namely :— 

“(8) Where a company incorporated outside British India which has 
been carrying on business in British India ceases to carry on business in British 
India it may be wound up as an unregistered company under this Part, not- 
withstanding that it has been dissolved or otherwise ceased to exist as a com- 
Pa Taler or by virtue of the laws of the country under which it was incor- 
porated, 


eg ae 117. In S. 277 of the said Act,— 
(a) in sub-section (3),— 
(i) after the words “a copy of that balance sheet” the following words 
_ Shall be inserted, namely :— 

“and if the balance-sheet does not contain all the information provided 
for in the form marked H in the Third Schedule, such supplementary state- 
ments as shall furnish such information”; ’ 

(ii) the proviso shall be omitted; 


(b) sub-sections (5), (6) and (7) shall be re-numbered as sub-sections (6), 
(7) and (8) and after sub-section (4) the following sub-section shall be inserted 
as sub-section (5), namely :— 

“(5) Every company to which this section applies shall if the liability 
of the members of the company is limited cause notice of that fact to be stated 
in legible characters in every prospectus inviting subscriptions for its shares, 
and in all bill-heads and letter paper notices, advertisements and other official 
publications of the company in British India, and to be affixed on every place 
where it carries on business.” 


Insertion of new 118. In Part X of the said Act, after S. 277 
Sacre 277T-B im Act the following sections shall be inserted, namely :— 

Restriction on sale and 7 “OTT-A, (1) It shall not be lawful for any 
offer for sale of shares. person— 


(a) to issue, circulate or distribute in British India any prospectus off- 
ering for subscription shares in or debentures of a company incorporated or to 
be incorporated outside British India whether the company has or has not 
established, or when formed will or will not establish, a place of business in 
British India, unless— 

(i) before the issue, circulation or distribution of the prospectus in 
British India a copy thereof, certified by the chairman and two other directors 
of the company as having been approved by resolution of the managing body, 
has been delivered for registration to the registrar ; 


(ii) the prospectus states on the face of it that the copy has been so 
delivered ; f 

(iii) the prospectus is dated; and 

(iv) the prospectus otherwise complies with this Part; or 

(b) to issue to any person in British India a form of application for 
shares in or debentures of such a company or intended company as aforesaid, 
unless the form is issued with a prospectus which complies with this Part: 

Provided that this provision shall not apply if it is shown that the form 
of application was issued in connection with a bona fide invitation to a person 
to enter into an underwriting agreement with respect to the shares or 
debentures, 


g 
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(2) This section shall not apply to the issue to existing members or 
debenture holders of a company of a prospectus or form of application relating 
to shares in or debentures of the company, whether an applicant for shares or 
debentures will or will not have the right to renounce in favour of other persons, 
but, subject as aforesaid, this section shall apply to a prospectus or form of 
application whether issued on or with reference to the formation of a company 
or subsequently. 


(3) Where any document by which any shares in or debentures of a com- 
pany incorporated outside British India are offered for sale to the public 
_would, if the company concerned had ‘been a company within the meaning of 
this Act, have been deemed by virtue of S. 98-A to be a prospectus issued by the 
company, that document shall be deemed to be, for the purposes of this section, 
a prospectus issued by the company. - 


(4) An offer of shares or debentures for subscription or sale to any 
person whose ordinary business or part of whose ordinary business it is to, buy 
or sell shares or debentures, whether as principal or agent, shall not be deemed 
an. offer to the publice for the purposes of this section. 


(5) Any person who is knowingly responsible for the issue, cireulation 
or distribution of any prospectus, or for the issue of a form of application for 
shares or debentures, in contravention of the provisions of this section shall 
be liable to a fine not exceeding five thousand rupees. 


(6) In this section and in S. 277-B, the expressions ‘prospectus’, ‘shares’ 
and ‘debentures’ have the same meanings as when used in relation to a com- 
pany incorporated under this Act. 


277-B. (1) In order to comply with this Part a prospectus, in addition to 

es hares See acs complying with the provisions of sub-clauses (ii) 

peta” R and (iii) of clause (a) of sub-section (1) of S. 277-A, 
must— 


(a) contain particulars with respect to the following matters :— 

(i) the objects of the company ; 

(ii) the instrument constituting or defining the constitution of the com- 
pany ; 

(iii) the enactments, or provisions having the force of an enactment, by 
or under which the incorporation of the company was effected; 


(iw) an address in British India where the said instrument, cnactments 
or provisions, or copies thereof, and if the same are in a foreign language a 
translation thereof in the English language certified in the prescribed manner, 
can be inspected ; 


(v) the date on which and the country in which the company was incor- 
porated ; 


_ (vi) whether the company has established a place of business in British 
India and, if so, the address of its principal office in British India: 


Provided that the provisions of sub-clauses (i), (ii) and (iii) of this 
clause shall not apply in the case of a prospectus issued more than two years 
after the date at which the company is entitled to commence business; 
sal (b) subject to the provisions of this section, state the matters specified 
in sub-section (1-A) of S. 93 and set out the reports specified in that section: 

Provided that— 

(2) where any prospectus is published as a newspaper advertisement, it 
shall be a sufficient compliance with the requirement that the prospectus must 
specify the objects of the company if the advertisement specifies the primary 
object with which the company was formed, and 
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(ii) in S. 98 of this Act a reference to the articles of the company shail 
be deemed to be a reference to the constitution of the company. 

(2) Any condition requiring or binding any applicant for shares or 
debentures to waive compliance with any requirement of this section, or pur- 
porting to affect him with notice of any contract, document, or matter not 
specifically referred to in the prospectus, shall be void. 


(3) In the event of non-compliance with or contravention of any of the 
requirements of this section, a director or other person responsible for the pros- 
pectus shall not incur any liability by reason of the non-compliance or contra- 
vention, if— 

(a) as regards any matter not disclosed, he proves that he was not cogni- 
sant thereof; or 


(b) he proves that the non-compliance or contravention arose from an 
honest mistake of fact on his part, or 


(c) the non-compliance or contravention was in respect of matters which, - 
in the opinion of the Court dealing with the case, were immaterial or were other- 
wise such as ought, in the opinion of that Court, having regard to all the cir- 
cumstances of the case, reasonably to be excused : 


Provided that in the event of failure to include in a prospectus a state- 
ment with respect to the matters specified in clause (n) of sub-section (1) of 
S. 93, no director or other person shall ineur any liability in respect of the 
failure unless it be proved that he had knowledge of the matters not disclosed. 


(4) Nothing in this section shall limit or diminish any liability which any 
person may incur under the general law or this Act, apart from this section. 


277-C. (1) It shall not be lawful for any person to go from house tq house 

Restriction ; offering shares of a company incorporated outside 

for sale of shaves = India for subscription or purchase to the publie or 
any member of the public. 


(2) In this sub-section the expression ‘house’ shall not include an office 
used for business purposes. 


(8) Any person acting in contravention of this section shall be liable to 
a fine not exceeding rupees one hundred. 


277-D. The provisions of Ss. 109 to 117, both inclusive, and 120 to 125, 

both inclusive, shall extend to charges on properties 

Registration of charges. in British India which are created and to charges on 
property in British India which is acquired after 

the commencement of the Indian Companies (Amendment) Act, 1936, by a com- 


pany incorporated outside British India which has an . established place of 
business in British India. 


277-E. The aaa a Ss. tr 119 shall mutatis mutandis apply 

. ees o the case of all companies incorporated outside 

J Peer i appointment British India but having an established place of 
business in British India and the provisions of 

S. 180 shall apply to such companies to the extent of requiring them to keep 
at their principal place of business in British India the books of account requir- 
ed by that section with respect to money received and expended, sales and 


pure made, and assets and liabilities in relation to its business in British 
ndia. Í 


Insertion of new ` 
Ss. PTF, 277-G, 277-H,' ` me ne Part X of the said Act as amended 
277-1, 277-3, 277-K, 277-L, this ct the Nowi i 
277-M and 277-N as Part amely gin following shall be inserted, 
X-A of Act VII of 1918, E 
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“PART X-A. 
Banking Compames. 


977-F. A ‘banking company’ means a company which carries on as its 
Definition of banking principal business the accepting of deposits of 
company. money on current account or otherwise, subject to 
. withdrawal by cheque, draft or order, notwith- 
stariding that it engages in addition in any one or more of the following forms of 
business, namely :— 


(1) the borrowing, raising or taking up of money; the lending or advan- 
cing of money either upon or without security; the drawing, making, accepting, 
discounting, buying, selling, collecting and dealing in bills of exchange, hoon- 
dees, promissory notes, coupons, drafts, bills of lading, railway receipts, 
warrants, debentures, certificates, scrips and other instruments, and securities 
whether transferable or negotiable or not; the granting and issuing of letters 
of credit, travellers cheques and circular notes; the buying, selling and dealing 
in bullion and specie; the buying and selling of foreign exchange including 
foreign bank notes; the acquiring, holding, issuing on commission, under- 
writing and dealing-in stock, funds, shares, debentures, debenture stock, bonds, 
obligations, securities and investments of all kinds; the purchasing and selling 
of bonds, serips or other forms of securities on behalf of constituents or others; 
the negotiating of loans and advances; the receiving of all kinds of bonds, scrips 
or valuables on deposit, or for safe custody or otherwise; the collecting and 
transmitting of money and securities ; : 

(2) acting as agents for Governments or local authorities or for any 
other person or persons; the carrying on of agency business of any description 
other than the business of a managing agent, including the power to act as 
attorneys and to give discharges and receipts; 

(3) contracting for public and private loans and negotiating and issuing 
ithe same; 

(4) the promoting, effecting, insuring, guaranteeing, underwriting, 
participating in managing and carrying out of any issue, public or private, of 
State, Municipal or other loans or of shares, stock, debentures, or debenture 
stock of any company, corporation or association and the lending of money for 
the purpose of any such issue; 

(5) carrying on and transacting every kind of guarantee and indemnity 
business ; ; f 

(6) promoting or financing or assisting in promoting or financing any 
business undertaking or industry, either existing or new, and developing or 
forming the same either through the instrumentality of syndicates or otherwise ; 

(T) acquisition by purchase, lease, exchange, hire or otherwise of any 
property immovable or movable and any rights or privileges which the com- 
pany may think necessary or convenient to acquire or the acquisition or which 
in the opinion of the company is likely to facilitate the realisation of any securi- 
ties held by the company or to prevent or diminish any apprehended loss or 
liability ; 

(8) managing, selling and realising all property movable and immovable 
which may come into the possession of the company in satisfaction or part 
satisfaction of any of its claims; 

(9) acquiring and holding and generally dealing with any property and 
any right, title or interest in any property movable or immovable which may 
form part of the security for any loans or advance or which may be connected 
with any such security; 


(10) undertaking and executing trusts; 
=- (D undertaking the administration of estates as executor, trustee or 
otherwise ; 
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(12) taking or otherwise acquiring and holding shares in any other com- 
pany having objects similar to those of the company ; 

(18) establishing and supporting or aiding in the establishment and sup- 
port of associations, institutions, funds, trusts and conveniences calculated to 
benefit employees or ex-employees of the company or the dependents or connec- 
tions of such persons; granting pensions and allowances and making payments 
towards insurance; subscribing to or guaranteeing moneys for charitable or 
benevolent objects or for any exhibition or for any public, general or useful 
object ; 
; : (14) the acquisition, construction, maintenance and alteration of any 
building or works necessary or convenient for the purposes of the company ; 

(15) selling, improving, managing, developing, exchanging, leasing, mort- 
gaging, disposing of or turning into account or otherwise dealing with all or 
any part of the property and rights of the company; 

(16) acquiring and undertaking the whole or any part of the business 
of any person or company, when such business is of a nature enumerated or 
described in this section; 

(17) doing all such other things as are incidental or conducive to the pro- 
motion or advancement of the business of the company. 

277-G. (1) No company formed after the commencement of the Indian 

Companies (Amendment) Act, 1936, for the purpose 

Limitation of activities of carrying on business as a banking company or 

of banking company. which uses as part of the name under which it pro- 

poses to carry on business the word ‘bank’, ‘banker’ 

or ‘banking’ shall be registered under this Act, unless the memorandum limits 

the objects of the. company to the carrying on of the business of accepting 

deposits of money on current account or otherwise subject to withdrawal by 

cheque, draft or otherwise along with some or all of the forms of business 
specified in S. 277-F. 

(2) No banking company whether incorporated in or outside British 
India shall after the expiry of two years from the commencement of the said Act 
carry on any form of business other than those specified in S. 277-F: 

Provided that the Governor-General in Council may, by notification in 
the Gazette of India, specify in addition to the businesses set forth in clauses 
(1) to (17) of S. 277-F other forms of business which it may be lawful under this 
section for a banking company to engage in. 

277-H. No banking company shall after the expiry of two years from the 

commencement of the Indian Companies (Amend- 

Banking company not to ment) Act, 1936, employ or be managed by a manag- 

employ managing agent. ing agent other than a banking company for the 
management of the company. 

277-I. Notwithstanding anything contained in S. 108, no banking com- 

Restriction on commence. DOLD. incorporated under this Act after the com- 
ment of business by banking Mencement of the Indian Companies (Amendment) 
company. Act, 1936, shall commence business, unless shares 

have been allotted to an amount sufficient to yield a 
sum of at least fifty thousand rupees as working capital and unless a declara- 
tion duly verified by an affidavit signed by the directors and the manager that 
such a sum has been received by way of paid up capital has been filed with the 
registrar. 

Prohibition of charge on "277-3. No banking company shall create any 
unpaid capital. charge upon any unpaid capital of the company, 

and any such charge shall be invalid. 

277-K. (1) Every banking company shall, after the commencement of the 
Indian Companies (Amendment) Act, 1986, main- 


Reserve fund. : 
ree ee tain a reserve fund. 
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(2) Every banking company shall out of the declared profits of each year 
and before any dividend is declared transfer a sum equivalent to not 
less than twenty per cent. of such profits to the reserve fund until the amount 
of the said fund is equal to the paid up eapital. 

(3) A banking company shall invest the amount standing to the eredit 
of its reserve fund in Government securities or in securities mentioned or re- 
ferred to in S. 20 of the Indian Trusts Act, 1882, or keep deposited in a special 
account to be opened by the company for the purpose in a scheduled bank as 
defined in clause (e) of S. (2) of the Reserve Bank of India Act, 1934: 

Provided that the provision of the sub-section shall not apply to a bank- 
ing company incorporated before the commencement of the Indian Companies 
(Amendment) Act, 1936, till after the expiry of two years from the commence- 
ment of the said Act. : 

277-L. (1) Every banking company shall maintain by way of cash 

reserve in cash a sum equivalent to at least one and 

Cash reserve. a half per cent. of the time liabilities and five per 

cent. of the demand liabilities of such company and 

shall file with the registrar before the tenth day of every month a statement of 

the amount so held on the Friday of each week of the preceding month with 
particulars of the time and demand liabilities of each such day. 

(2) For the purposes of sub-section (1) ‘demand liabilities’ means liabili- 
ties which must be met on demand, and ‘time liabilities’ means liabilities which 
are not demand liabilities. 

. (3) Nothing in this section or in S. 277-K shall apply to a scheduled bank 
as defined in clause (e) of S. 2 of the Reserve Bank of India Act, 1934. 

(4) If default is made in complying with the requirements of S. 277-G, 
S. 277-H, S. 277-J, S. 277-K or S. 277-M or with the requirements of this section 
as to the maintenance of a cash reserve, every director or other officer of the 
company who is knowingly and wilfully a party to the default shall be liable to 
a fine not exceeding five hundred rupees for every day during which the default 
continues, and if default is made in complying with the requirements of this 
section as to the filing of the statement referred to in sub-section (1), to a fine 
not exceeding one hundred rupees for every day during which the default 
continues. 

277-M. A banking company shall not form or hold shares in any subsi- 

diary company except a subsidiary company 

Restriction on nature of Of its own formed for the purpose of undertaking 

subsidiary companies. and executing trusts, undertaking the administra- 

tion of estates as executor trustee or otherwise and 

such other purposes set forth in S. 277-F as are incidental to the business of 
accepting deposits of money on current account or otherwise. 

277-N. (1) The Court may on the application of a banking company 
which is temporarily unable to meet its obligations 
make an order staying the commencement or con- 
tinuance of all actions and proceedings against the 
company for a fixed period of time on such terms and conditions as it shall 
think fit and proper and may from time to time extend the period. 

(2) No such application shall be maintainable unless accompanied by a 
report of the registrar : 

Provided, however, the Court may, for sufficient reasons, grant interim 
relief, even if the application is not accompanied by such report. 

(3) The registrar shall for the purposes of his report be entitled at the 
cost of the company to investigate the financial condition of the company and 
for such purpose to have the books and documents of the company examined by 
an accountant holding a certificate issued under S. 144.” 

Substitution of new 120. For S. 281 of the said Act the following 
8. 281 in Act VII of 1918, section shall be substituted, namely :— 
I-14 


Power of Court to stay 
proceedings. 
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“281, (1) If in any proceeding for negligence, default, breach of duty or 

breach of trust against a person to whom this section 

Power of Court to grant applies, it appears to the Court hearing the case 

relief in certain cases. that that person is or may be liable in respect of the 

negligence, default, breach of duty or breach of 

trust, but that he has acted honestly and reasonably, and that. having regard 

to all the circumstances of the case, including those connected with his appoint- 

ment, he ought fairly to be excused for the negligence, default, breach of duty 

or breach of trust, that Court may relieve him, either wholly or partly, from his 
liability on such terms as the Court may think fit. 

(2) Where any person to whom this section applies has reason to appre- 
hend that any claim will or might be made against him in respect of any negli- 
gence, default, breach of duty or breach of trust, he may apply to the Court for 
relief, and the Court on any such application shall have the same power to 
relieve him as under this section it would have had if it had been a Court before 
which proceedings against that person for negligence, default, breach of duty 
or breach of trust had been brought. 

(3) The persons to whom this section applies are the following :— 

(a) directors of a company; 

(b) managers and managing agents of a\company; 

(c) officers of a company; ! 

(d) persons employed by a company as auditors whether they are or are 
not officers of the company.” 


Insertion of new 121. After S. 282 of the said Act the following 
arene 282-B in Act Sections shali be inserted, namely :— 


“282-A. Any director, managing agent, manager or other officer or em- 

i ployee of a company who wrongfully obtains pos- 

Penalty for wrongful session of any property of a company, or having any 
withholding of property. such property in his possession wrongfully with- 
holds it or wilfully applies it to purposes other than 

those expressed or directed in the articles and authorised by this Act, shall, on 
the complaint of the company or any creditor or contributory thereof, be 
punishable with fine not exceeding one thousand rupees and may be ordered 
by the Court trying the offence to deliver up or refund within a time to be fixed 
by the Court any such property improperly obtained or wrongfully withheld 


. or wilfully misapplied or in default to suffer imprisonment for a period not 
exceeding two years. 


282-B. (1) All wee; or securities deposited with a company by its em- 

: ica- Ployees in pursuance of their contracts of service 

ice ee ee with the company shall be kept or deposited by the 

ployers. i company in a special account to be opened by the 

company for the purpose in a scheduled bank as 

defined in clause (e) of S. 2 of the Reserve Bank of India Act, 1984, and no 

portion thereof shall be utilised by the company except for the purposes agreed 
to in the contract of service. 


(2) Where a provident fund has been constituted by a company for its 
employees or any class of its employees, all moneys contributed to such fund 
(whether by the company or by the employees) or accruing by way of interest 
or otherwise to such fund after the commencement of the Indian Companies 
(Amendment) Act, 1936, shall be invested, and shall be invested only in securi- 
ties mentioned or referred to in clauses (a) to (e) of S. 20 of the Indian Trusts 
Act, 1882, and all moneys belonging to such fund at the commencement of the 
said Act which are not so invested shall be invested in such securities by annual 
instalments not exceeding ten in number and not less in amount in any year 
than one-tenth of the whole amount of such moneys. 2 
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(3) Notwithstanding anything to the contrary in the rules of any fund 
to which sub-section (2) applies or in any contract between a company and its 
employees, no employee shall be entitled to receive in respect of such portion 
of the amount to his credit in such fund as is invested in accordance with the 
provisions of sub-section (2) interest at a rate exceeding the rate of interest 
yielded by such investment. 


(4) An employee shall be entitled on request made in this behalf to the 
company to see the bank’s receipt for any money or security such as is referred 
to in sub-section (1) and sub-section (2). 

(5) Any director, managing agent, manager or other officer of the com- 
pany who knowingly contravenes or permits or authoriseg the contravention 
of the provisions of this section shall be liable on conviction to a fine not exceed- 
ing five hundred rupees.” 


Amendment of First 122. In the First Schedule to the said Act, in 
Schedule, Act VII of 1913. Table A— 


; (a) to regulation 3 the words “and any preference share may with the 
sanction of a special resolution be issued on the terms that it is or at the option 
of the company is liable to be redeemed” shall be added ; 


_, (b) in regulation 4, after the word “may”. the words “subject to the pro- 
visions of S. 66-A of the Indian Companies Act, 1913” shall be inserted; 


f (c) in regulation 8, the following words shall be inserted at the beginn- 
ing, namely :— 


ava 7 “Except to the extent allowed by S. 54-A of the Indian Companies Act, 
5 j 
(d) to regulation 20 the following words shall be added, namely :— 
oh “Tf the directors refuse to register a transfer of. any shares,. they shall 
within two months after the date on which the transfer was lodged with the 
company send to the transferee and the transferor notice of the refusal.”; 


(e)-in regulation 41, for the words “an extraordinary resolution of the 
company” the words “the company in general meeting” shall be substituted; 


(f) in regulation 44;— 


. (i) for the words “special resolution” the words “ordinary resolution” 
shall be substituted, and 


(ii) clause (d) shall be omitted; 


(g) after regulation 44, the following new regulation shall be inserted, 
namely :— S , i 

“44-A. The company may, by special resolution, reduce its share 
capital in any manner and with, and subject to any incident authorised and 
consent required, by law.” ; f 

(h) in regulation 46, for the words “once in every year” the words 
“within eighteen ‘months from the date of its incorporation and thereafter 
once at least in every year” shall be substituted; ` 

(îi) in regulation 49,— i 

(i) the words “subject to the provisions of sub-section (2) of S. 81 of the 
Indian Companies Act, 1918, relating to special resolutions” shall be inserted 
at the beginning, 

(ii) between the word “under” and the words “the regulations of the 
company” the words “the Indian Companies Act, 1913, or” shall be inserted, 
and a 
(it) for-the words “non-receipt of the notice” the words “the accidental 
omission to give notice to or the non-receipt of notice” shall.be substituted; - 
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(j) in regulation 51, for the words “three members” the words “two 
members in the case of a private company and five members in the case of any 
other company” shall be substituted ; 

(kK) in regulation 60, for the second sentence the following sentence shall 
be substituted, namely :— 

“On a poll every member shall have one vote in respect of each share or 
each hundred rupees of stock held by him.”; 

(2) in regulation 65, for the words following the word “unless” the words 
“he is a member of the company” shall be substituted ; 

(m) in regulation 77, clauses (e) and (f) shall be re-lettered as clauses 
(h) and (i) and the following clauses shall be substituted for clauses (a) to 
(d), namely :— 

“(a) fails to obtain within the time specified in sub-section (1) of S. 84 
of the Indian Companies Act, 1918, or at any time thereafter ceases to hold, ‘the 
share qualification, if any, necessary for his appointment; or 

(b) is found to be of unsound mind by a Court of competent jurisdic- 
tion; or 

(c) is adjudged insolvent; or 

(d) fails to pay calls made on him in respect of shares held by him 
within six months from the date of such calls being made; or 

(e) without the sanction of the company in general meeting accepts or 
holds any office of profit under the company other than that of a managing 
director or manager or a legal or technical adviser or a banker ; or 

(f) absents himself from three consecutive meetings of the directors or 
from all meetings of the directors for a continuous period of three months, 
whichever is longer, without leave of absence from the board of directors; or 

(g) accepts a loan from the company; or”; : 

(n) in regulation 83, at the beginning, the words “Subject to the provi- 
sions of Ss. 83-A and 83-B of the Indian Companies Act, 1913” shall be 
inserted ; ; i 
(o) in regulation 97 the. words “of the year or any other undistributed 
profits” shall be added at the end; 

(p) for regulation 103 the following regulation shall be substituted, 
namely :— 

“103. The directors shall cause to be kept proper books of account with 
respect to— ‘ 

(a) all sums of money received and expended by the company and the 
matters in respect of which the receipts and expenditure take place; 

(b) all sales and purchases of goods by the company; 

(c) the assets and liabilities of the company.”; 

i (q) for regulation 104 the following regulation shall be substituted, 
namely :— 

“104. The books of account shall be kept at the registered office of the 
company or at such other place as the directors shall think fit and shall be open 
to inspection by the directors during business hours.” ; 

(r) for regulation 106 the following regulation shall be substituted, 
namely :— 

“The directors shall, as required by Ss. 181 and 131-A of the Indian 
Companies Act, 1913, cause to be prepared and to be laid before the company 
in general meeting such profit and loss accounts, balance sheets, and reports 
as are referred to in those sections.”; 

(s) in regulation 107, after the word “shall” the following words shall 
be inserted, namely :— 
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“in addition to the matters referred to in sub-section (3) of S. 182 of the 
Indian Companies Act, 1913,” 
Substitution of new 123. For the Second Schedule to the sai 
h th a «ol said Act 
Schedule Ace Vit Bees the following shall be substituted, namely :— 


“THE SECOND SCHEDULE. 
(See Ss. 98 and 154.) 
FORM I, 
THE INDIAN COMPANIES Act, 1913. 
STATEMENT IN LIEU OF PROSPECTUS 
filed by 


a a a a a a e e A AO 


pursuant to S. 98 of the Indian Companies Act, 1913, 
Presented for filing by 


a es 





The nominal share capital of the company. Bde. 
Divided « Ant0cs sisieasvesissesecssevcey ses otidevsecse shares of Rs.......... aaae each 
Shares of Rs... each, 
Shares of Rsa.. each, 
Amount (if any) of above capital which shares of 
oP att aR a A oe Seg a OL RS. cietnis each, 





or are liable, to be redeemed. 





The date on or before which these shares are, Se a AS tes 
ee 


Names, descriptions and addresses of direc- 
tors or proposed directors and managers or 
proposed managers, and any provision in 
the articles, or in any contract, as to 
appointment of and remuneration payable 
to directors or managers. 


l 


ine aa u 
If the sharo capital of the company is 





pn een: 

divided into different classes of shares, 

the right of voting at meetings of the 

company conferred by, and the rights in. 

respect of capital and dividends attached 

to, the several classes of shares respec- 

tively. ; 
Number and amount of shares and deben- | 1. ——shares of RS icstidscice fully paid 

tures agreed to be issued as fully or partly | 2. ——shares upon which Rs..... so er 

paid up otherwise than in cash, share credited as paid P 


— 

Names and addresses of vendors of property 
purchased or acquired, or proposed to be 
purchased or acquired by the company. 


Amount (in cash, shares or debentures) paya- 
ble to each separate vendor. » 





Amount (if any) paid or payable (in cash or | Total purchase price +. Rs 


shares or debentures) for any such pro- Cash see Baoan 
perty, specifying amount (if any) paid or Shares RE E E 
payable for goodwill. Debentures wee i E 

Goodwill PS +: 
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Amount (if any) paid or payable’as com- 
mission for subscribing or agreeing to 
subscribe or procuring or agreeing to pro- 
cure subscriptions for any shares or de- 
pbentures in the company; or 

Rate of the Commisgion.............seseseeeeeeers 


t 





Laca ne ee ee 

The number of shares, if any, which persons 
have agreed for a commission to subscribe 
absolutely. 


Estimated amount of preliminary expenses. 


fC ae 


Amount paid or intended to be paid to any 
promoter. 
Consideration for the payment. 


Dates of, and parties to every material con- 
tract (except contracts entered into in the 
ordinary course of the business intended 
to be carried ón by the company or con- 
tracts, other than contracts appointing or 
fixing the remuneration of a managing 
director or managing agent, entered’ into 
more than two years before the delivery of 
this statement). 


Time and place at which the contracts or 
copies thereof may be inspected. 





Names and addresses of the auditors of the 
company (if any). 





Full particulars of the nature and extent of 
the interest of every director in the promo- 
tion of or in the property proposed to be 
acquired by the company, or, where the 
interest of such a director consists in be- 
ing a partner in a firm, the nature and ex- 
tent of the interest of the firm, with a 
statement of all sums paid or agreed to be 
paid to him or to the firm in cash or 
shares, or otherwise, by any person either 
to induce him to become, or to qualify him 
as, a director, or otherwise for services 
rendered by him or by the firm in connec- 
tion with the promotion or formation of 
the company. A 


A E N 

Tf it is proposed to acquire any business, the 
amount, as certified by the persons by 
whom the amounts of the business have 
been audited, of the net profits of the busi- 
ness in respect of each of the three finan- 
cial years immediately .preceding the date 
of this statement provided that in the case 
of a business which has been carried on 
for less than three years and the accounts 
of which have only been made up in res- 
pect of two years or one year the above 
requirement shall have effect as if refer- 
ences to two years or one year, as the case 
may be, were substituted for references to 
three years, and in any such case the state- 
ment shall say how long the business to 
be acquired has been carried on. 
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Amount paid. 


Amount payable. 


Rate per cent. 








RB....ceseeeeee Ariesin ies 
raas 
Name of promoter....... Amount R8..sesessese 


Consideration :— 





(Signatures of the persons above-named as 
directors or proposed directors, or of their 
agents authorised in writing). 

Date. .. y 
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FORM IT. : 
THE INDIAN COMPANIES ACT, 1913. 
STATEMENT IN LIEU OF PROSPECTUS 
filed by 


pursuant to sub-section (1) of S. 154 of the Indian Companies Act, 1913. 


Presented for filing by 


The nominal share capital of the Company. 





Divided into 





Amount (if any) of above capital which con- 
sists of redeemable preference shares. 





Tho date on or before which these shares are, 
or are liable, to be redeemed, 





= 

Names, descriptions and addresses of Direc- 
tors or proposed Directors and Managers 
or proposed Managers, and any provision 
in the Articles, or in any contract, as to 
appointment of and remuneration payable 
to Directors or Managers. 





If the share capital of the Company is 
divided into different classes of shares, the 
right of voting at meetings of the Com- 
pany conferred by and the rights in res- 
pect of capital and dividends attached to 
the several classes of shares respectively. 





Number and amount of shares and deben- 
tures issued within the two years preced- 
ing the date of this statement as fully or 
partly paid up otherwise than for cash or 
agreed to be so issued at the date of this 
statement. ' 





Names and addresses of vendors of property 
(1) purchased or acquired by the Company 
within the two years preceding the date of 
this Statement or (2) agreed or proposed 
to be purchased or acquired by the Com- 


pany. 





Amount (in cash, shares or debentures) 
payable to each separate vendor. 


PEE A ela hci ah E are 

Amount (if any) paid or payable (in cash or 
shares or debentures) for any such pro- 
perty specifying amount (if any) paid or 
payable for goodwill. 


Amount (if any) paid or payable as com- 
mission for subscribing or agreeing to 
subscribe or procuring or agreeing to pro- 
cure subscriptions for any shares or de- 
bentures in the Company; or 

Rate of the commission. 
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BGs ove case'sccesnevdses atrora Esi Ee aT Esita 
Shares of R3.....seesseessssoersoseos each, 
Shares of Rsv......cccssscececseeeene each. 
Shares Of R.........scceserscsseeens each, 
shares of | Rsists.csstscueosecteesbed each 











1. Shares of Rs. full: i 

2. Shares upon which Rs. A ae 
credited as paid. 

3. Debenture Rs. 

'4, Consideration, 


‘Total purchase price 
Cash 

Shares 

‘Debentures 





Goodwill 





Amount paid. 
Amount payable. 


Rate per cent. 
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The number of shares, if any, which persons’ 


have agreed for a commission to subscribe 
absolutely. 





Unless more than two years have elapsed 
since the date on which the Company was 
entitled to commence business :— 

Estimated amount of preliminary expenses. 

Amount paid or intended to be paid to any 
promoter. 

Consideration for the payment. 





Dates of, and parties to every material con- 
tract (except contracts entered into in the 
ordinary course of the business intended to 
be carried on by the Company or contracts, 
other than contracts appointing or fixing 
the remuneration of a Managing Director 
or Managing Agent, entered into more 
than two years before the delivery of this 
statement). 


Times and place at which the contracts or 
copies thereof may be inspected. 





Names and addresses of the Auditors of the 
Company. 


=. 

Full particulars of the nature and extent of 
the interest of every Director in the pro- 
motion of or in the property purchased or 
acquired by the Company within the two 
years preceding the date of this statement 
or proposed to be acquired by the Com- 
pany or where the interest of such a Direc- 
tor consists in being a partner in a firm, 
the nature and extent of the interest of 
the firm, with a statement of all sums paid 
or agreed to be paid to him or to the firm 
in cash or shares, or otherwise, by any 
person either to induce him to become, or 
to qualify him as, a Director, or otherwise 
for services rendered by him or by the firm 
in connection with the promotion of the 
formation of the Company. 





ws 


If it is proposed to acquire any business, the 
amount, as certified by the persons by 
whom the accounts of the business have 
been audited, of the net profits of the 
business in respect of each: of the three 
financial years immediately preceding the 
date of this statement provided that in the 
case of a business which has been carried 
on for less than three years and_ the 


accounts of which have only been made up. 


in respect of two years or one year the 
above requirement shall have effect as if 
references to two years or one year, as the 
case may: be, were substituted for refer- 


ences to three years, and in any such case 


the statement shall say how long the busi- 
ness to be acquired has been carried on. 


(Signatures of the persons above named as 
Directors or proposed Directors or of their 
agents authorised in writing.) 


Dated the 





Rs. 


Name of promoter. 
Amount Rs. 


Consideration. 
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The information required to be given under any of the items or sub-items in 
this Form if not included in the Balance-Sheet itself shall be furnished in a separate Schedule 
or Schedules to be attached to and to form part of the Balance-Sheet.” ; : 


(b) after Form G the following shall be inserted as Form H, namely :— 


“FORM H. 
(See 8. 277.) 


INFORMATION TO BE SUPPLIED IN OR IN ADDITION TO THE INFORMATION 
CONTAINED IN THE BALANCE-SHEET OF A COMPANY REFERRED 
TO IN Part X. “a 
Liabilities. 
1. Summary of Authorised Shore Capital and Issued Share Capital. 
2. Redeemable Preference Shares, stating date on or before which the shares are or 
are liable to be redeemed. 
3. Debentures stating the nature of the Security. 
4. Redeemed debentures which the Company has power to re-issue. 
5. Loans (a) secured, stating the nature of the Security (b) unsecured. 
6. Loans from Banks :— 
(a) Secured, stating nature of security, 
(b) Unsecured. ; 
7. Profit and Loss Account, showing (unless disclosed in a separate account) :— 
Balance as per previous Balance-Sheet. x 
Appropriation thereof. 
Profit since last Balance-Sheet. 
8. Contingent Liabilities. 
9. Arrears of Cumulative Preference Dividend. , 


Assets. 


1. Fised Assets, with suficient particulars to disclose their general nature, and stating 
how their values are arrived at. > 

2. Preliminary expenses, so far as not written off. $ 

3. Any expenses incurred in connection with any issue of Share Capital or Debentures, 
so far as not written off. . 

4. If it is shown as a separate item in or is otherwise ascertainable from the books of 
the Company, or from any contract for the sale or purchase of any property to be acquired 
by the Company, or from any docwments in the possession of the Company relating to the 
stamp duty payable in respect of any such contract or the conveyance of any such property 
the amount of the goodwill and of any patents and trade marks as so shown or ascertained. 

5. Interest paid on Capital, so far as not written off, showing the Share Capital on 
which and the rate at which interest has been paid out of Capital during the period to which 
the accounts relate. f ; 

6. Discount allowed on Shares issued, so far as not written off. 


7. Commission paid or allowed in respect of any shares or debentures, so far as not 
written off. 


&. Loans outstanding to enable employees or trustees on their behalf to purchase shares 
in the Company. 


9. Particulars showing :— 


(a) the amount of any loans which during the period to which the accounts reluate 
have been made either by the Company or by any other person under a guarantee from or 
on a security provided by the Company to any director or officer of the Company, including 
any such loans which were repaid during the said period; and 


_(b) the amount of any loans made in manner aforesaid to any director or officer at 
any time before the period aforesaid and outstanding at the expiration thereof; and 


(c) the total of the amount paid to the directors as remuneration for their services, 
inclusive of all fees, percentages, or other emoluments, paid to or receivable by them by or 
from the Company or by or from any subsidiary Company. 

Note (1).—There shall not be required to be shown:— 
' (a) in the case of a Company the ordinary business of which includes the lending of 
money, loans made by the Company in the ordinary course of its business 3 or 


(b) loans made by the Company to any employee of the Company if the loan does not 
exceed twenty thousand rupees and is certified by the directors of the Company to have been 
made in accordance with any practice adopted or about to be adopted by the Company with 
respect to loans to its employees. 


Note (2).—The foregoing shall not apply in relation to a Managing Director of the 
Company, and in the case of any other director who holds any salaried employment or office 
in the Company there shall not be required to be included im the said total amount any sums 
paid to him except swms paid by way of directors’ fees, 


116 THE MADRAS LAW JOURNAL SUPPLEMENT. [xxm or 1936. 


(Where a company is a holding company then the Balance-Sheet shall disclose the 
particulars required by S. 182-A.)” 


THE DURGAH KHAWAJA SAHEB ACT, 1936. 
Act No. XXIII or 1936. 
[27th October, 1936. 
An Act to make better provision for the administration of the Durgah 
and the Endowment of the Durgah of Khawaja Moinud-din 
Chishti, generally known as Durgah Khawaja Saheb, Ajmer. 

WHEREAS it is expedient to make better provision for the administration 

of the Durgah Khawaja Saheb, Ajmer; It is hereby enacted as follows :— 
Short title and com- 1. (1) This Act may be called Tae Duraan 
mencement, Kuawasa SAHEB Act, 1936. 

(2) It shall come into force on such date (not later than six months after 
this Act receives the assent of the Governor-General) as the Chief Commissioner 
may, by notification in the Gazette of India, appoint in this behalf. 

2. In this Act, unless there is anything repug- 
nant in the subject or context, — 
(1) “Committee” means the Durgah Committee constituted under this 


Definitions. 


Act; 

(2) “Court” means the principal Court of original civil Jurisdiction ; 

(3) “Durgah” means the institution known as the Durgah Khawaja 
Saheb, Ajmer, and includes the premises called the Durgah Sharif with all 
buildings contained therein, together with all additions thereto or alterations 
thereof which may be made after the commencement of this Act; 

(4) “Durgah Endowment” includes— 

(a) the Durgah Khawaja Saheb, Ajmer ; 

(b) all buildings and movable property within the boundaries of the 
Durgah Sharif; 

(c) Durgah Jagir including all land, houses and shops and all landed 
property wheresoever situated belonging to the Durgah Sharif; 

(d) all other property in India, and all income derived from any source 
whatsoever, dedicated to the Durgah or placed for any religious, pious or 
charitable purposes under the Durgah Administration; and 

(e) only such offerings as are intended explicitly for the use of the 
Durgah, 

(5) The words “trustee, Manager, or superintendent” used in this Act 


shall have the same meaning and application as under the Religious Endow- 
ments Act, 1863. 


; 3. This Act shall have effect notwithstanding 
ae override AGk AX anything inconsistent therewith contained in the 
Religious Endowments Act, 1863. 


4. (1) The administration and control of the 
The Committee.’ Durgah Endowment shall be vested in a Committee 
constituted in the manner hereinafter provided. 

(2) The Committee shall by the name of “The Durgah Committee, 

Ajmer” be a body corporate and shall have perpetual succession and a common 
seal and shall by the said name sue and be sued through its President. 

Composition of Com- 5. The Committee shall consist of twenty-five 

mittee. members of whom— 


(a) one shall be Sajjadanashin for the time being ex-officio or his 
nominee; 


(b) one shall be Mutawalli for the time being ex-officio or his nominee; 


of 
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(c) two shall belong to the Khadim community and elected by the mem- 
bers of their own ‘community possessing the qualifications mentioned in S. 7 
of this Act; 
(d) five shall be elected from amongst the Muslim Güze of Ajmer 
(other than Khadims, Mutawalli and the Sajjadanashin) by persons (other 
than the Khadims) possessing the qualifications mentioned in S. 7 of this Act; 
(e) three shall be elected by the Muslim members of the Central 
Legislature ; 
(f) one shall be elected by the Muslim members of the North-West 
Frontier Province Legislative Assembly ; 
(g) one shall be elected by the Muslim members of the Bombay Pro- 
vincial Legislature ; 
(h) one shall be elected by the Muslim members of the United Provinces 
Provincial Legislature ; 
(i) one shall be elected by the Muslim members of the Bihar Provincial 
Legislature ; 
(7) one shall be elected by the Muslim members of the Bengal Provincial 
Legislature ; 
(k) one shall be elected by the Muslim members of the Punjab Pro- 
vincial Legislature; 
(T) one shall be elected by the Musilm members of the Sind Provincial 
‘Legislature ; 
(m) one shall be elected by the Muslim members of the Madras Pro- 
vincial Legislature ; 
(n) one shall be nominated by His Exalted Highness the Nizam of 
Hyderabad; 
(o) four shall be Sajjadanashins of the Shrines of the Chishti Order of 
Sufis to be co-opted by the members elected. or nominated under the preced- 
ing sub-sections (a) to (n): 
Provided that no person other than a Hanafi Muslim shall be a member 
thereof. i 
Members elected by the Provincial and Central Legislatures may not be 
members of Legislatures. 
6. For the purpose of election of members mentioned in S. 5 (d) to the 
Durgah Committee, the electoral area shall consist 
Electoral Area. , of the area within the Municipal limits of the city 
of Ajmer. 
7. Only those Muslims who are recorded as voters in the Register of voters 
of the Municipal Board of Ajmer, except persons 


Qualifications of electors. belonging to the Khadim community shall have the 
8.5 (a) right to vote in the election of members under 
. 5 (da). 


8. No person shall be qualified to be a candi- 
Qualifications of candi- date for election to the Committee unless he is 
dates for election. qualified as a voter under S. 7 and— 

(a) he can read and write Urdu, 

(b) he has not been convicted by a criminal Court of any offence involv- 
ing moral turpitude, and sentenced to imprisonment for a period exceeding 
three months. 

9. A member of the ee ag hold office for a term of five years 

from the date of election or nomination. Casual 

Gee oan mem vacancies shall be filled up by the authority which 
has the power to appoint the members: 
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Provided that a member elected or nominated to fill up a casual vacancy 
shall hold office only so long as the member in whose place he was elected or 
nominated would have held office if the vacancy had not occurred. 


f ] 10. (1) The Committee shall elect a President 
ae and Vice and a Vice-President from among its members ex- 
i cept those who are elected under items (a), (b) and 

(c) of S. 5. ` 


(2) When the office of the President is vacant or in the absence of the 
President from any meeting, the Vice-President shall exercise the functions of 
the President. , 

(3) In the absence of the President and Vice-President, a meeting of the 
Committee may be presided over by a member clected by the majority of the 
members present at the meeting. 


OEE E 760 11. (1) The Committee shall take the place of 
the Committee. and shall supersede the Committee appointed under 
; S. 7 of the Religious Endowments Act, 1863. 

(2) The duties and powers of the Committee shall be— 

(a) to manage the Durgah Endowment; 

(b) to keep the buildings within the boundaries of the Durgah Sharif 
and all buildings, houses and shops comprised in the Durgah Endowment in 
proper order and in a state of govd repair; ; 

(c) to receive all moneys and other income of the Durgah Endowment; 

(d) to see that the endowment funds are spent in the manner desired 
by the donors; 

(e) to pay salaries, allowances, and perquisites, and make all other pay- 
ae due out of or charged on the revenues or income of the Durgah Endow- 
ment; . 


(f) to engage, appoint, promote, degrade, suspend or dismiss servants 
of the Durgah Endowment; 


_ (9) to do all other such things as may. he incidental or conducive to 
efficient administration. ; i 
(3) That the Committee will exercise its powers of administration, con- 


trol and management of Durgah Endowment through the Mutawalli who shall 
be its Manager. ; 


12. The Committee may appoint such and so many standing and special 

. committees as it deems fit, and may appoint to them 
Sub-Committees. persons who are not members of the Committee, to 
exercise such powers and perform such duties as 


may be delegated to them by the Committee, subject to the confirmation by the 
Committee. 


13.. Save as otherwise provided under any enactment for the time being 
Committee to observe in force the Committee shall, in the exercise of its 
Mohammadan Law and powers and the discharge of its duties, follow the 
tenets of the Chishti rules of the Mahommadan law applicable to Hanafi 
Saints. l Mussalmans in British India; and shall conduct and 
regulate the established rites and ceremonies in accordance with the tenets of 
the Chishti Saints. 
14. The Chief Commissioner may make rules, 
Rules. ; not inconsistent with the provisions of: this Act, 
to— 
(a) provide for the manner of elections under S. 5; A 
(b) provide for the authority by which and the manner in which elec- 
toral rolls shall be prepared or amended; 
(c) regulate the appointment and duties of the returning officer or 
ya for the eletion of the Committee and provide for the decision af election 
isputes. 
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15. (1) The Committee may make bye-laws to 
carry out the. purposes of this Act. 
(2) In particular and without prejudice to the generality of the fore- 
going power such bye-laws may provide for— 
(a) the division of duties among the President and members of the 
Committee ; 
(b) the establishment and term of office of Sub-Committees and their 
powers and duties; 
(c) the time and place of, the quorum for, and the procedure and con- 
duct of business at, the meetings of the Committee and of sub-Committees; , 
(d) the security, if any, to be taken from the servants of the Committee ; 
(e) the books and accounts to be kept at the office of the Committee ; 
(f) the custody and. investment of the property and funds of the 
Durgah ; 
(g) the details to be included in or excluded from the budget of the 
Durgah ; - 
(h) the persons by whom receipts may be granted for money paid to 
the Committee ; 
(ù the accounts, returns and reports to be submitted by the trustee, 
Manager, or superintendent ; 
(j) maintenance of peace and order within the Durgah eompound ; 
(X£) the duties and powers of the trustee, Manager, or superintendent 
and other officers and servants of the Durgah; 
(1) the manner of entering into contracts by or on behalf of the 
Committee. 
í (3) All bye-laws made by the Committee under this section shall first 
be published in draft for objections, by being hung up on the premises of the 
Durgah. 
16. Any dispute arising about the powers or privileges of Sajjadanashin, 
Mutawalli or any Khadim and the Committee, 
Tribunal of Arbitration. shall at the request of either side be referred to a 
Tribunal of Arbitration consisting of ,one member 
appointed by the Committee, one member appointed by the aggrieved party and 
an umpire of a rank not below that of a District Judge appointed by the Chief 
Commissioner of Ajmer-Merwara. The decision of the Tribunal shall be final 
and no suit shall lie in any civil Court in respect of the matters decided by the 
Tribunal. Every such request shall be deemed to be a submission: to arhitra- 
tion under the terms of this section within the meaning of the Indian Arbitra- 
tion Act, 1899, and all the provisions of that Act, with the exception of S. (2) 
thereof, shall apply accordingly. ; 
ga 17. No act or proceeding of the Committee 
of vey ene shall be invalidated merely by reason of the exis- 
tence of a vacancy or vaneancies among its members. 


18. The Durgah Committee shall not be empowered to use the property, 
movable and immovable, of the Durgah Endow- 
ment for any purpose other than those intended by 
the founders of the Wakf. 


19. The Committee shall in the expenditure of the income of the Durgah 
Endowment abide by the directions contained in the 

Expenditure of income. | Wakf-Deed and shall allot not less than 20 per cent. 
of the income from Durgah Endowment to religious 


Bye-laws. 


Restriction on powers of 
Committee, : 


preaching. ; 
20. (1) The accounts of the Durgah shall be 

duiy audited.every year by a Chartered or. Regis-. 

tered Accountant appointed by. the. Committee. . 


Audit of accounts and 
annual.report. . os 


120 THE MADRAS LAW JOURNAL SUPPLEMENT. [xxiv oF 1986. 


(2) The Committee shall publish an annual report on the administration 
of the Durgah with the financial estimate and the report of the Auditor. 


THE CANTONMENTS (AMENDMENT) ACT, 1936. 





Act No. XXIV or 1936. 
[31st October 1986. 
An Act, further to amend the Cantonments Act, 1924, for certain purposes. 

Wuertas it is expedient further to amend the Cantonments Act, 1924, 

for the purposes hereinafter appearing; It is hereby enacted as follows :— 
Short title, extent and 1. (1) This Act may be called Tae CANTON- 
commencement. MENTS (AMENDMENT) Acrt, 1936. 

(2) It extends to the whole of British India, including British Baluchis- 
tan but excluding Burma. 

(8) It shall come into force at once, but the Governor-General in Coun- 
cil may, by notification in the Gazette of India, direct either generally or in 
respect of a particular cantonment that a specified section or sections shall not 
take effect until such date as he may by a like notification appoint in this behalf. 

Amendment of S. 2, 2. In S. 2 of the Cantonments Act, 1924 (here- 
Act IT of 1924. inafter referred to as the said Act),— 

(a) for clause (iv) the following clause shall be substituted, namely :— 

“(iw) ‘building’ means a house, outhouse, stable, latrine, shed, but or 
other roofed structure whether of masonry, brick, wood, mud, metal or other 
material, and any part thereof, and includes a well and a wall (other than a 
boundary wall not exceeding eight feet in height and not abutting on a street) 
but does not include a tent or other portable and temporary shelter ;” ;. 


(b) clause (v) shall be omitted; 


(c) after clause (i) the following clause shall be inserted, namely.:— 

“(xi-a) ‘entitled consumer’ means a person in a cantonment who is paid 
from the Defence Services Estimates and is authorised by general or special 
order of the Governor-General in Council to receive a supply of water for 
domestic purposes from the Military Engineer Services or the Publie Works 
Department on such terms and conditions as may be specified in the order ;”; 

(d) in clause (xii), after the words “in a cantonment” the following shall 
be inserted, namely :— 

“or where more than one such officer has charge of the military works in 
.. a eantonment such one of those officers as the Officer Commanding the Station 
may designate in this behalf”; 


(e) clause (xv) shall be omitted; 
(f) after clause (xx)the following clause shall be inserted, namely :— 
““(xa-a) ‘Military Estates Officer’ means the officer appointed by the 
Governor-General in Couneil to perform the duties of the Military Estates 
Officer under rules made under clauses (a) and (bY of sub-section (2) of S. 280;”; 
(g) in clause (x2i),— 
(i) in paragraph (a), after the words “Air Force Act,” the words and 
figures “or the Indian Air Force Act, 1982,” shall be inserted; and 
` (ii) to paragraph (b) the words “, or the Indian Air Force Act, 1932” 
shall be added; 
(h) after clause (gzxii) the following clause shall be inserted, namely :— 
“(gaaii-a) a person is deemed to reside in a cantonment if he maintains 
therein a house or a portion of a house which is at all times available for occu- 
-pation by himself or his family even though he may himself reside elsewhere, 
provided that he has not abandoned all intention of again occupying such house 
either by himself or his family”; 
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(i) in clause (xaxvii), for the words “, passage or open space” the words 
“or passage” shall be substituted ; 

(j) in clause (xxzviti), the word “and” occurring at the end shall be 
omitted; and 

(k) after clause (xaxix) the following word and clause shall be inserted, 
namely :— 


“and 
(xl) ‘year’ means the year commencing on the first day of April.”. 
Amendment of S. 3, 3. ` To S. 3 of the said Act the following sub- 
Act IT of 1924. section shall be added, namely :— 


“(8) When any place is declared a cantonment for the first time, the 
Governor-General in Council may, until a Board is constituted in accordance 
with the provisions of this Act, by order make any provision which appears 
necessary to him either for the administration of the Cantonment or for the 
constitution of the Board.” 

4. In S. 9 of the said Act, for the words “speci- 

Amendment of S. 9, Act fied in the notification in which there is no Board” 

IT of 1924, the following clauses shall be substituted, 
namely :— 

“(a) situated within the limits of a Presidency-town; or 

(b) in which the Board is superseded under $. 54,”. 


i a ae ee 5. For Ss. 10 to 14 of the said Act the follow- 

tr of bees ’ ing sections shall be substituted, namely :— 
Cantonment Board and “10. For every cantonment there shall be a 

Executive Officer. Cantonment Board and an Executive Officer. 


11. Every Board shall, by the name of the place by reference to which 
the cantonment is known, be a body corporate hav- 
ing perpetual succession and a common seal with 
power to acquire and hold property both moveable 
and immoveable and to contract and shall, by the said name, sue and be sued. 


12. (1) The Executive Officer of every cantonment shall be appointed by 
Appointment cof Exec the Governor-General in Council, or by such person 
tive Officer. f as the Governor-General in Council may authorise 
in this behalf, from the Service of Executive Off- 

cers constituted by rules made under S. 280: 

Provided that an Executive Officer appointed before the commencement 
of the Cantonments (Amendment) Act, 1936, shall, unless the Governor- 
General in Council otherwise directs in any case, be deemed to have been duly 
appointed in accordance with this sub-section. 

(2) Not less than half the cost of the salary of the Executive Officer 
shall be paid by Government arid the balance from the cantonment fund: 

Provided that the salary of an Exceutive Officer appointed before the 
commencement of the Cantonments (Amendment) Act, 1936, shall. until the 
Governor-General in Council otherwise directs, continue to be paid from the 
source from which it was being paid at the commencement of the said Act. 

(8) The Executive Officer shall be the Seeretary of the Board and of 
every committee of the Board, but shall not be a member of the Board or of any 
such committee. 

Constitution of Canton- 13. (1) Cantonments shall be divided into 
ment Boards. three classes, namely :— 

(i) Class I Cantonments, in which the civil population exceeds ten 
thousand ; 

(ii) Class II Cantonments, in which the civil population exceeds two 
thousand five hundred, but does not exceed ten thousand; and 

I-16 


Incorporation of Can- 
tonment Board. ` 
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(iii) Class III Cantonments, in which the civil population does not ex- 
ceed two thousand five hundred: 


Provided that the Governor-General in Council may, by notification in 
the Gazette of India, place in Class II any cantonment in the North-West Fron- 
tier Proyinee or in British Baluchistan which if it were situated elsewhere 
would be a Class I Cantonment, or place in Class III any such. cantonment 
which if it were situated elsewhere would be a Class II Cantonment. 


(2) For the purposes of sub-section (1), the civil population shall be 
calculated in accordance with the latest official census, or, if the Governor- 
General in Council, by general or special order, so directs, in necordance with a 
special census taken for the purpose. 


(3) In Class I Cantonments, the Board shall consist of ie following 
members, namely :— 

(a) the Officer Commanding the station or, if the Governor-General in 
Council so directs in respect of any cantonment, such other military officer as 
may be nominated in his place by the Officer Commanding-in-Chief, the 
Command ; 


(b) a Magistrate of the first class nominated by the District Magistrate ; 

(c) the Health Officer ; 

(d) the Executive Engineer ; 

(e) four military officers nominated by name by the officer Commanding 
the station by order in writing 

(f) seven members elected under this Act. 


- (4) In Class II Cantonments, the Board shall consist of the following 
members, namely :— 

(a) the Officer Commanding the station or, if the Governor- General in 
Council so directs in respect of any cantonment, such other military officer as 
may be nominated in his place by the Officer Commanding-in-Chief, the 
Command ; 

(b) a Magistrate of the. first class nominated by the District 
Magistrate ; 

(c) the Health Officer ; 

(d) the Executive Engineer ; 

(e) (4) in eantonments of which the civil population exceeds seven thou- 
sand five hundred, three military officers, 

aa (i) in cantonments of which the civil population exceeds five thousand, 
but does not exceed seven thousand five hundred, two military officers, 

(iii) in cantonments of which the civil population does not exceed five 
thousand and in eantonments which the Governor-General in Council, by 
notification under the proviso to sub-section (1), has placed in Class II, what- 
ever be the population, one military officer, 
nominated by name by the Officer Commanding the station by order in 
writing. 

(f) such number of members elected under this Act as is equal to the 
number of members constituted or nominated by or under clauses (b) to (e). 

(5) In Class III Cantonments, the Board shall consist of the following 
members, namely :— 

(a) the Officer Commanding the station, or if the Governor-General in 
Council so directs in respect of any cantonment, such other military officer 
as may be nominated in his place by the Officer Commanding-in-Chief, the 
Command; 

(b) one military, officer nominated by name by the Officer Commanding 
the station by order in writing; 
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(c) one member elected under this Act. 

(6) The Officer Commanding the station may, if he thinks fit, with the 
sanction of the Officer Commanding-in-Chief, the Command, nominate in place 
of any military officer whom he is empowered to nominate under clause (e) of 
sub-section (3), clause (e) of sub-section (4) or clause (b) of sub-section (5), any 
person, whether in the service of the Government or not, who is ordinarily 
resident in the cantonment or in the vicinity thereof. 


(T) Every election or nomination of a member of a Board and every 
vacancy in the membership thereof shall be notified by the Local Government 
in the local official Gazette. 


Power to vary constitu- ' 14. (1) Notwithstanding anything contained 
tion of Boards in special jin S, 18, if the Governor-General, in Council is 
circumstances. satisfied— 4 


(a) that, by reason of military operations, it is nécessary, or 

(b) after consultation with the Local Government, that, for the adminis- 
tration. of the cantonment, it is desirable, 
to vary the constitution of the Board in any cantonment under this sec- 
tion, the Governor-General in Council may, by notification in the Gazette of 
India, make a declaration to that effect. 

(2) Upon the making of a declaration under sub-section (1), the Board 
in the cantonment shall consist of the following members, namely :— 

(a) the Officer Commanding the station ; , 

(b)\ one military officer nominated by name by the Officer Commanding 
the station by order in writing; 

(c) one member, not being a person in the service of the Government 
nominated by the Officer Commanding the station. 

(3) Every nomination of a member of a Board constituted under this 
section, and every vacancy in the membership thereof, shall be notified by the 
Local Government in the local official Gazette. 

(4) The term of office of a Board constituted by a declaration under sub- 
section (1) shall not ordinarily extend beyond one year: 

Provided that the Governor-General in Council may from time to time, 
by a like declaration, extend the term of office of such a Board by any period 
not exceeding one year at a time: 

Provided also that the Governor-General in Council shall forthwith 
direct that the term of office of such a Board shall cease if, in the opinion of the 
Governor-General in Council, the reasons stated in the declaration whereby 
such Board was constituted, or its term of office was extended, have ceased to 
exist. 

(5) When the term of office of a Board constituted under this section 
has expired or ceased, the Board shall be replaced by the former Board which, 
but for the declaration under sub-section (1), would have continued to hold 
office, or, if the-term of office of such former Board has expired, by a Board 
constituted under S. 18.”. i 

Amendment of $. 15, ` 
Act IL of 1924. 6. In S. 15 of the said Act,— 

(a) in sub-sections (1) and (4), for the words, brackets and figures “sub- 
section (2) of S. 14” the words, brackets and figures “sub-section (7) of S. 18” 
shall be substituted; and 

(b) ‘to sub-section (1) the following proviso shall be added, namely :— 

“Provided that the Governor-General in Council may, when satisfied 
that it is necessary in order to avoid administrative difficulty, extend the term 
of office of all the elected members of a Board by such period, not exceeding 
one year, as he thinks fit.” 
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Amendment of $S. 20, j — 
Act Il of 1924. 7. In S. 20 of the said Act, 


(a) in sub-section (1), after the words “Officer Commanding the station”, 
where they first occur, the words “if a member of the Board” shall be inserted ; 


(b) for sub-section (2) the following sub-sections shall be substituted, 
namely :— 

“(2) Where the Officer Commanding the station is not a member of the 
Board, the military officer nominated in his place under clause (a) of sub- 
section (8), sub-section (4) or sub-section (5) of S. 13 shall be President of the 
Board. 

(8) In every Board in which there is more than one elected member, 
there shall be a Vice-President elected by the elected members only and from 
among their number.” 


dment of S ot 8. For sub-section (1) of S. 21 of the said Act 
Ae oe 1924. of ae SEA eee sub-section shall be substituted, 


“(1) The term of office of a Vice-President shall be three years or the 
residue of his term of office as a member, whichever is less.”. 


Amendment of S. 25, 9. In clause (a) of the proviso to S. 25 of the 


Act IL of 1924. . said Act, the words “where there is a Board” shall 
; be omitted. 
Amendment of S. 26, 10. In sub-section (1) of S. 26 of the said 
Act IT of 1924. Act,— 


: (a) the words, brackets and figures “Where a Board is to be constituted 
In any cantonment otherwise than in accordance with the proviso to sub- 
„Section (1) of S. 14,” shall be omitted; and 

_ (b) for the words “the Cantonment Authority” the following shall be 
substituted, namely :— 

“The Board or, where a Board is not constituted in any place declared 
by notification under sub-section (1) of S. 3 to be a cantonment, the Officer Com- 
manding the station,”. 

Amendment of S. 27, 
Act IE of 1924, 11. In S. 27 of the said Act— 


(a) In sub-section (1),— 

(i) in sub-clause (iii) of clause (b); for the words “is a graduate” the 
words “has passed the Matriculation or other equivalent examination” shall 
be substituted ; 

(ii) sub-clause (iv) of clause (b) shall be renumbered as sub-clause (v) 
and the following shall be inserted as sub-clause (iv), namely :— 

“(iv) is a person whose name is entered on the current electoral roll of 
the constituency of which the cantonment forms part for the purposes of the 
Central or Provincial Legislatures; or”; 

(iii) in clause (c), for the word “during” the word “for” shall be 
substituted; and ` 


(b) in sub-section (2), — 

(i) in clause (v), for the words “six months” the words “two years” shall 
be substituted and after the word “transportation” the words “for an offence 
which is declared by the Governor-General in Council to be such as to unfit 
him to become an elector” shall be inserted, and the words “or has been ordered 
to find security for good behaviour under the Code of Criminal Procedure, 
1898” shall be omitted; and 


(ii) after the proviso, the following proviso shall be added, namely :— 
“Provided further that any disqualification incurred by a person under 


clause (v) shall terminate on the lapse of three years from the expiry of the 
sentence or order.” 
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Amendment of §. 28, g 
Ant IL of 9 4° 12. In S. 28 of the said Act— 


(a) in sub-section (1), for the words “a stipendiary Magistrate or a 
military officer or soldier” the words “a person in the military or civil service 
of the Crown in India” shall be substituted; 

(b) in sub-section (2),— 

(2) m clause (a), for the words “the'Cantonment Authority” the following 
shall be substituted, namely :— 

“a Board or an authority which, before the commencement of the Can- 
tonments (Amendment) Act, 1936, exercised and performed the powers and 
duties of a Cantonment Authority under this Act;” and 

(ii) after clause (d), the following clause shall be inserted, namely :— 

“(dd) is an officer or servant, permanent or temporary, of a Board; or”. 

18. After sub-section (3) of S. 36 of the said 
Pearce g S. 36 Act the following sub-section shall be added, 
namely :— 

“(4) Every person applying for employment as a servant of a Board 
shall, if he is related by blood or marriage to any member of the Board or to 
any person, not being a menial servant, in receipt of remuneration from the 
Board, notify the fact and the nature of such relationship to the appointing 
authority before the appointment is made, and if he has failed to do so, his 
appointment shall be invalid but without prejudice to the validity of anything 
previously done by a 
Act it of 2a 14. Ins. 89 of the said Act— 

(a) in sub-section (1),— 

(i) after the word “Board”, where it occurs first, the words “in which 
there is more than one elected member” shall be inserted; and 

(ii) the proviso shall be omitted; and . 

(b) after sub-section (1), the following sub-section shall be inserted, 
namely :— 

“(1-A) The quorum necessary for the transaction of business at a meet- 
ing of a Board constituted under sub-section (5) of S. 13 or under sub-section 
(1) of S. 14, shall be two.”. 


Substitution of new 15. For S. 40 of the said Act the following 
S. 40 in Act IT of 1924. section shall be substituted, namely :— 
Presiding officer. è “40. In the absence of— 


(a) both the President and the Vice-President from any meeting of a 
Board in which there is more than one elected member, 

(b) the President from a meeting of a Board constituted under sub- 
section (5) of S. 13 or sub-section (1) of S. 14, 

the members present shall elect one from among their own number to 
* preside.” 

k 16. In sub-section (2) of S. 41 of the said Act, for the words “and the 

District Magistrate?” the words “the District 
Magistrate and the Military Estates Officer” shall 
be substituted. 


Insertion of new 17. After S. 48 of the said Act the following 
8. 43-A in Act IT of 1924. section shall be inserted, namely :— 

“48-A. (1) Every Board constituted under S. 13 in a Class I Canton- 

ment or Class II Cantonment shall appoint a com- 

Committees for Bazars. mittee consisting of the elected members of the 

au Board, the Health Officer and the Executive Engi- 

neer for the administration of such areas in the cantonment as the Governor- 

General in Council may, by notification in the Gazette of India, declare to be 


Amendment of S. 41, 
Act IL of 1924. 
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bazar areas, and may delegate its powers and duties to such committee in the 
manner provided in clause (e) of sub-section (1) of S. 44. 


(2) The Vice-President of the Board shall be the Chairman of the com- 
mittee appointed under sub-section (1).” 


Amendment of S. 45, E : 
Act IL of 1924. ° 18. In S. 45 of the said Act,— è 


(a) in sub-section (1), — 


(i) in sub-clause (ii) of clause (a), for the words “either of the said 
authorities”: the words “the Board or by such other local authority” shall be 
substituted; and f , 

(ü) in.clause (b), — 

(1) after the words “with the previous sanction of” the words “the 
Officer Commanding-in-Chief, the Command, and” shall be inserted; 


(2) for- the words “authorities so contracting” the words “Board and by 
such other local authority” shall be substituted; and 


(3) for the words “said authorities” the words “Board and such other 
local authority” shall be substituted; and 


(b) in sub-section (2), for the word “authorities” the words “Board and 
other local authority” shall be substituted. 


Insertion of new S. 45-A 19. After S. 45 of the said Act the following 
in Act IL of 1924. section shall be inserted, namely :— 


“45-A. Every Board shall, as soon as may be after the close of the year 
and not later than the date fixed in this behalf by 
the Governor-General in Council, submit to the 
Governor-General in Council through the Officer 
Commanding-in-Chief, the Command, a report on the administration of the 
cantonment during the preceding financial year, in such form and containing 
such details as the Governor-General in Council may direct. The comments, if 
any, of the Officer Commanding-in-Chief, the Command, on such report shall be 
communicated by him to the Board which shall be allowed a reasonable time to 
furnish a reply thereto, and the comments together with the reply, if any, shall 
be forwarded to the Governor-General in Council along with the report.” 


20. In S. 48 of the said Act, the words “The 


Report on administra- 
tion. 


Amendment of S. 48, 


Governor-General in Council or” occurring at th 
f 1924. | Orn é s 8a € 
Aet Io beginning shall be omitted. ' 
21. In S. 49 of the said Act, for the words 
Amendment of S. 49, « n ‘ ' 
Act TI of 1924, “under S. 47” the words “under S. 46 or S. 47” shall 


be substituted. 
Amendment of S. 52. 


Act II of 1924. 22. In S. 52 of the said Act— 


(a) in clause (b) of sub-section (1), after the words “cancel the suspen- 
sion or” the words “after giving the Board a reasonable opportunity of show- 
ing cause why such direction should not be made,” shall be inserted; and 


(b) for clause (c) of sub-section (2) the following clause shall be substi- 
tuted, namely :— 


“(c) after giving the Board a reasonable opportunit; i 
‘ y of showing cause 
why such direction should not ‘be made, direct that the decision shel ack be 
carried into effect or that it shall be carried into effect by the Board with such 
modifications as he may specify.” . 

Substitution of new 23. For S. 60 of the said Act the following 


. 60 in A : : 
S. 60 in Act IT of 1924. section shall be substituted, namely :— 
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“60. (1) The Board may, with the previous sanction of the Local Govern- 
ment, impose in any cantonment any tax which, 
under any enactment for the time being in force, 
may be imposed in any municipality in the province 
wherein such eantonment is situated : 

Provided that, where the previous sanction of the Governor-General in 
Council is required to the imposition of any tax in a municipality, such sanction 
shall also be required to its imposition in a cantonment. 

(2) Any tax imposed under this section shall take effect from the date of 
its notification in the local official Gazette.” 


General power of taxa- 
tion. 


oer aaa 24. For Ss. 61, 62 and 63 of the said Act the 
63, Act IL of 1924, following sections shall be substituted, namely :— 


“61. When a resolution has been passed by 
the Board proposing to impose a tax under S. 60, 
the Board shall in the manner prescribed in S. 255 
publish a notice specifying— i 

(a) the tax which it is proposed to impose; 

(b) the persons or classes of persons to be made liable and the descrip- 
tion of the property or other taxable thing or circumstance in respect of which 
they are to be made liable; and 

(c) the rate at which the tax is to be levied. 

62. (1) Any inhabitant of the cantonment may, within thirty days from 

PR, ; the publication of the notice under S. 61, submit to 

Pe ace and disposal the Board an objection in writing to all or any of 

' the proposals contained therein and the Board shall 

take any objection into consideration and pass orders thereon by special 
resolution. 

(2) If the Board decides to modify its proposals or any of them, it shall 
re-publish the modified proposals in the manner provided by S. 61 indicating 
that the proposals are in modification of the proposals previously published; 
and the provisions of sub-section (1) of this section shall apply to such modified 
proposals. 

(3) When the Board has finally settled the proposals, it shall submit 
them along with the objections, if any, made in connection therewith to the 
Local Government through the Officer Commanding-in-Chief, the Command. 

63. The Local Government may authorise the Board to impose the tax 

a either in the original form or, if any objection has 
Imposition of tax. been submitted, in that form or any such modified 
form as it thinks fit.” 
25. In sub-section oe S. 65 of i said Act, for the words “from the 
eerctary of State in Council or from” the words 
Pepa he ee Re “granted by or on behalf of the Secretary of State 
in Council or” shall be substituted. 
26. In sub-section (4) of S. 68 of the said Act, the words “where there 
is a Board” shall be omitted, and for the word 
Amendment of S. 68, “thereof” the words “of the Board” shall be 
Act IL of 1924. : 
substituted. 


Amendment of 8. 71, t = 
Act IL of 1924. 27. In S. 71 of the said Act, 


(a) for sub-section (1) the following sub-section shall be substituted, 
namely :— . 

“(1) The Board may amend the assessment list at any time— 

(a) by inserting or omitting the name of any person whose name ought 
to have been or ought to be inserted or omitted, or 

(b) by inserting or omitting any property which ought to have been or 
ought to be inserted or omitted, or 


Framing of preliminary 
proposals. 
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(c) by altering the assessment on any property which has been erronc- 
ously valued or assessed through fraud, accident or mistake, whether on the part 
of the Board or of the Assessment Committee or of the assessee, or 

(d) by revaluing or reassessing any property the value of which has been 
increased, or 


(e) in the case of a tax payable by an occupier, by changing the name 
of the occupier : 


Provided that no person shall by reason of any such amendment become 
liable to pay any tax or increase of tax in respect of any period prior to the 
commencement of the year in which the assessment is made.”; and 

(b) after sub-section (1) the following sub-section shall be inserted as 
sub-section (1-a), namely :— 


“(1-a) Before making any amendment under sub-section (1) the Board 
shall give to any person affected by the amendment notice of not less than one 
month that it proposes to make the amendment.” 


Amendment of $S. 73, 28. To S. 73 of the said Act, the following sub- 
Act If of 1924, section shall be added, namely :— 
“(5) the Executive Officer shall record every transfer on devolution of 
title notified to him under sub-section (1) or sub-section (2) in the assessment 
list and other tax registers of the Board.” 


Amendment of $S. 75, 29. In S. 75 of the said Act, after the word 
Act IL of 1924, “owner” the words “or occupier” shall be inserted. 


= 30. In S. 76 of the said Act, the words “other 
Remeron ia T6 than a hill cantonment” shall be omitted and in 
g i Ss. 76 and 77 of the said Act,— 
(a) for the word “ninety” the word “sixty” shall be substituted ; 
(b) the words “during any year” shall be omitted; and 
(c) the words “and payable in respect of that year” shall be omitted. 


Amendment of $. 82, 31. To sub-section (2) of S. 82 of the said Act 


the words “and shall give a receipt ifyi h 
Act II of 1924. t : pt specifying the 
" items seized” shall be added. 
32. In the proviso to sub-section (1) of S. 84 of 
Am t f S. 84, ` 5 
Ket EUN the said Act, the words “there is a Board and” shall 
be omitted. í 
Amendment of $S. 93, 33. -secti al 
Pee T e a In sub-section (1) of S. 98 of the said 


(a) after the words “wherever it may be found” the words “in the can- 
tonment” shall be inserted; and 
(db) after the words “any moveable property of” the words “or standing 
timber, growing crops or grass belonging to” shall be inserted. 
Amendment of ©. 102, 
Act IL of 1924, 34. In S. 102 of the said Act,— 


sey nies ogee m ya Aa in each place where it occurs, the words “or 
i ed; an 


(b) at the end, the following proviso shall be added, namely :— 
“Provided that, where the sum written off in favour of any one person 


exceeds fifty rupees, the sanction of the Officer Commandin -in-Chief, th z 
mand, shall be first obtained.” 3 ua 


35. In sub-section (3) of S. 107 of the said Act, for the words “Local 
Government”, where they occur for the first time, 
Mera N 8. 107, the words “Officer Commanding-in-Chief, the Com- 
; ” . 
mand” shall be substituted. 
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36. In sub-section (1) of S. 114 of the said Act, the words “where there 
Amendment of S. 114, isa Board”, in both places where they occur, and the 
- Act IL of 1924. words “or, where there is no Board, be signed by the 
, Officer Commanding the station and be sealed with 

the official seal of the Cantonment Authority” shall be omitted. 


Amendment of $S. 116 37. In clause (n) of S. 116 of the said Act, after 
Act IL of 1924. * the word “maintaining” the words “or assisting” 
shall be inserted. : 
Amendment of S. 126 ; 
Act IL of 1924. , 38. In S. 126 of the said Act,— 

(a) after the word “owner” the words “or part-owner or person claiming 
to be the owner or part-owner thereof, or, failing any of them, the occupier” 
shall be inserted; and 

(b) for the words “protect or enclose” the words “or to protect or to 
enclose” shall be substituted. 


39. For clause (d) of sub-section (1) of S. 188 
Pea rer ra Se 139, of the said Act the folowing clause shall be substi- 
í i tuted, namely :— , 

“(d) Where the cantonment is a Class I or Class II cantonment, two non- 
official members of the Board, or where the eantonment is a Class III canton- 
ment, one non-official member of the Board.” 9 

40. In sub-section (2) of S. 162 of the said Act, 
the words “, or, where there is no Board, the Officer 
Commanding the station” shall be omitted. 

Anaea cae Anite 41. In sub-section (8) of S. 166 of the said 
Act Tl of 19294 — > Act, the wotds “or where there is no Board, the 
i Officer Commanding the station,” shall be omitted. 
redaman oE OS Aaa 42. In clause (b) of sub-section (1) of S. 171 of 
Act AT of 1924, © => the said Act, after the word “dispensary” the words 
; “or veterinary hospital” shall be inserted. 


43. In S. 173 of the said Act, after the words 


Amendment of ®©. 162, 
Act IT of 1924. .- 


Amend ; : : : 

Act TI of nad Be es “may receive medical” the words “or surgical” shall 
be inserted. 

Amendment of $. 174, 44. In S. 174 of the said Act, after the word 

‘Act IT of 1924, “medical” the words “or surgical” shall be inserted. 

Taséition of new S. 1T8-A 45. In Chapter XI of the said Act, before 

in Act IT of 1924. S. 179, the following section shall be inserted, 


namely :— 


“178-A. No person shall erect or re-erect a building on any land in a 

cantonment, except with the previous sanction of 

Sanction for building, the Board, nor otherwise than in accordance with 

the provisions of this Chapter and of the rules and 

bye-laws made under this Act relating to the erection and vre-erection of 
buildings.””., i 


/ 
or EE ee 46. In sub-section (1) of S. 179 of the said Act, 
k On o 4 ™ = for the words “give notice” the words “apply for 
y 924, i ies eats iat 
sanction by giving notice” shall be substituted. 


47. For sub-sections (2), (3) and (4) of S. 181 

Moree S 18h, of the said Act the following sub-sections shall be 
substituted, namely :— 

‘8: “(2) The Board may refuse to sanction the erection or re-erection of any 

building, either on grounds sufficient in the opinion of the Board affecting the 


particular building, or in pursuance of a general scheme sanctioned hy the 
17 
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Officer Commanding-in-Chief, the Command, restricting the erection or re-erec- 
tion of buildings within specified limits for the prevention of overcrowding or 
in the interests of persons residing within such limits or for any other public 
purpose. 

(3) The Board, before sanctioning the erection or re-erection of a building 
on land which is under the management of the Military Estates Officer, shall re- 
fer the application to the Military Estates Officer for ascertaining whether there 
is any objection on the part of Government to such erection or re-erection; and 
the Military Estates Officer shall return the application together with his report 
thereon to the Board within thirty days after it has been received by him. 

(4) The Board may refuse to sanction the erection or re-erection of any 
building— 

(a) when. the land on which it is proposed to erect or re-erect the build- 
ing is held on a lease trom Government, if the erection or re-crection constitutes 
a breach of the terms of the lease, or 

(b) when the land on which ‘it is proposed to erect or re-erect the build- 
ing is not held on a lease. from Government, if the right to build on such land 
is in dispute between the person applying for sanction and the Government. 

(5) If the Board decides to refuse to sanction the erection or re-erection 
of the building, it shall communicate in writing the reasons for such refusal to 
the person by whom notice was given. 

(6) Wheré the Board neglects or omits, for one month after the receipt 
of a valid notice, to make and to deliver to the person who has given the notice 
any order of any nature specified in this section, and such person thereafter by 
a written communication sent by registered post to the Board calls the attention 
of the Board to the neglect or omission, then, if such neglect or omission con- 
tinues for a further period of fifteen days from the date of such communication 
the Board shall be deemed to have given sanction to the erection or re-erection, 
as the case may be, unconditionally : 

Provided that, in any case to which the provisions of sub-section (3) 
apply, the period of one month herein specified shall be reckoned from the date 
on which the Board has received the report referred to in that sub-section.” 

48. In S. 183 of the said Act, for the words “without fresh sanction ob- 
l tained in the manner hereinbefore provided”? the 
Amendment of S. 183, words “unless the Board on application made there- 


Act IL of 1924. for has allowed an extension of.that period” shall þe 
substituted. ' 

Insertion of new S. 183-A 49. After S. 183 of the said Act, the following 
in Act IL of 1924. section shall be inserted, namely :— 


“183-A, A Board, when sanctioning the erection or re-erection of a 

E E TET, building as hereinbefore provided, shall specify a 

building. P "reasonable period after the work has commenced 

within which the erection or re-erection is to be com- 

pleted, and, if the erection or re-erection is not completed within the period so 

fixed, it skall not be continued thereafter without fresh sanction obtained in 

the manner hereinbefore provided, unless the Board on application made there- 
for has allowed an extension of that period: 

Provided that not more than tivo such extensions shall be allowed by the 

Board in any case.” 

50. To clause (c) of S. 184 of the said Act’ the words “or has been suspend- 
ed by the Officer Commanding-in-Chief, the Com- 
mand, under clause (b) of sub-section (1) of S. 52” 
shall be added. 


Amendment of S. 185, 51: S. 185 of the said Act shall be re-num- 
Act TI of 1924, bered as sub-section (1) of that section and— 


Amendment of S. 184, 
Act IL of 1924. 
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(a) in that section as so re-numbered,— ey eer 

(i) after ‘the words “in any such ease” the following words shall he 
‘inserted, namely :— 

“or in any other case in which the Board considers that the erection or 
re-erection of a building is an offence under S. 184, within six months of the 
completion of such erection or re-erection”; and 

(ii) the following proviso Shall be added, namely :— 

“Provided further that the Board shall not, without the previous con- 
currence of the Officer Commanding-in-Chief, the Command, accept any sum 
by way of composition under the foregoing proviso in respect of any building 
on Jand which is not under the management of the Board.” ; and 


(b) to that section as so renumbered the following sub-section shall be 
added, namely :— 


“(2) A Board shall by notice in writing direct the owner, lessee or occu- 
pier of any land in the cantonment to stop the erection or re-erection of a build- 
„ing in any case in which the order under S. 181 sanctioning the erection or re- 
erection has been suspended by the Officer Commanding-in-Chief, the Com- 
mand, under clause (b) of sub-section (1) of S. 52, and shall in any such ease in 
like manner direct the demolition or alteration, as the case may be, of the build- 
ing or any part thereof so erected or re-erected where the Officer Commanding- 
in-Chief, the Command, thereafter directs that the order of the Board sane- 
tioning the erection or re-erection of the building shall not be carried into 
effect or shall-be carried into effect with modifications specified by him: 


Provided that the Board shall pay to the owner of the building com- 
pensation for any loss actually incurred by him in consequence of the demoli- 
tion or alteration of any building which has been erected or re-erected prior to 
the date on which the order of. the Officer Commanding-in-Chief, the Command, 


has been communicated to him.” i 
Amendment af $S. 186 . 
Act II of 1924 See 52. In S. 186 of the said Act,— 


(a) in clause (c), the word “and” shall be omitted; and 
(b) after clause (d) the following clauses shall be added, namely :— 


“(e) the circumstances in which a mosque, temple or church or other 
sacred building may be erected or re-erected; and 


(f) with reference to the erection or re-erection of buildings, or of any 
elass of building, all or any of the following matters, namely :— 

(i) the line of frontage where the building abuts on a street; 

(ii) the space to be left about the building to secure free circulation of 
air and facilities for scavenging and for the prevention of. fire; 

(iii) the materials and method of construction to be used for external 
and party-walls, roofs and floors; 

(tv) the position, the material and the method of construction of fire- 
places, chimneys, drains, latrines, privies, urinals and cess-pools; 

(v) height and slope of the roof above the uppermost floor upon which 
human beings are to live or cooking operations are to be carried on; 

(vi) the level and width of the foundation, the level of the lowest floor 
and the stability of the structure; 

(vit) the number and height of the storeys of which the building may 
consist ; 
(viti) the means to be provided for egress from the building in case of 
fire; : , 

(ix) the safeguarding of wells from pollution ; or 
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(x) the materials and method of construction to be used for godowns 
intended for the storage of focdgrains in excess of fifty maunds in order to 
render them rat proof.” 


53. After sub-section (2) of S. 193 of the said 
pone S. 198, Act, the following sub-section shall be added, 
namely :— 
“(3) When a number has been affixed to any building ‘under sub-section 
(1), the owner of the building shall maintain the number in order, and shall 
replace it if removed or defaced, and if he fails to do so the Board may by notice 
in writing require him to replace it.” i ~ 


Amendment of $. 207, 54. In ‘sub-section (1) of S. 207 of the said 
Act II of 1924. = Act, the words “if any,” shall be omitted. 
Act tr of 1984. mee 55. In S. 210 of the said Act,— 


(a) in sub-section (1),— 

(2) in clause (p), the word “and”, where it occurs for the second time, 
shall be omitted; and 

(42) after clause (q) the following shall be inserted, namely :-—— 

“and 

(r) barbers and keepers of shaving saloons;”; 

(b) in sub-section (2), for the words “for one year” the words “until 
the end of the year in which it is issued” shall be substituted; and 

(c) in sub-section (4), atter the word “fees” the words “, not exceeding 
the cost of granting the licences,” shall be inserted. 


Amendment of $S. 215, 56. In sub-section (1) of S. 215 of the said 
Act II of 1924. Act, the words “of a Board” shall be omitted. 
9 5 57. In S. 233 of the said Act, for the words 
ie of 8. 233, «this section and in S. 234” the words “this 
et IT of 1924. s 7s 
‘ Chapter” shall be substituted. 
Amendment of S. 234, 58. In S. 284 of the said Act, after the word 


Act IT of 1924. “apply” the following shall be inserted, namely :— 


.- “and in which the Board is not receiving a bulk supply of water under 
S. 284-A,”. 


gclnsertion of new «=. After S. 234 of the said Act,-the following 
Act II of 1924. sections shall be inserted, namely :— 


“934-4. (1) Where in any cantonment there is a water-supply such as 
Seige oF suter ion is referred to in sub-section ( 1) of S. 283, the Board 
Qovemiment water supply oe receive from the Military Engineer Services 
to the Board. “or the Publie Works Department, as the case may 
be, at such point or points as may be agreed upon 
between the Board and the Officer, a supply of water adequate to the require- 
ments for domestic use of all persons in the cantonment other than entitled 
consumers. 

(2) Any supply of water received under sub-section (1) shall be a bulk 
supply, and the Board shall make such payments to the Officer for all water 
so received as may be agreed upon between the Board and the Officer, or, in 
default of such agreement, as may be determined by the Governor-General in 
Council to be reasonable “having regard to the actual cost of supplying the 
water in the cantonment and the rate charged for water in any adjacent 
municipality : 

Provided that, notwithstanding anything contained in this Act, the 
Board shall not charge for the supply to persons in the cantonment of water 
received by the Board under this section a rate calculated to produce more than 
the sum of the payments made to the Officer for water received and the actual 
cost of the supply thereof by the Board to consumers. 
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(3) If any dispute arises between the. Board and the Officer regarding 
the amount of water adequate to the requirements of persons in the canton- 
ment other than entitled consumers, the dispute shall be ‘referred to the 
Governor-General in Council whose decision shall be final. 


°234-B. Where under the provisions of sub-section (1) of S. 234-A a 

DES bulk supply of water is received by the Board, the 

Functions of the Board Board shall be solely responsible for the supply of 

in relation to distribution of water to all persons in the cantonment other than 

bulk supply. entitled’ consumers; and the provisions of this Act 

i shall apply as if such bulk supply were a source of 

publie water-supply under the control of the Board and as if the communica- 

tions from and connections with such bulk supply for the purpose of supply- 

ing water to such persons were a system of water-supply established and main- 
tained by the Board.” 


Amendment of S. 253, 60. In clause (a) of S. 253 of the said Act, the 
Act IL of 1924. . _ words “where there is a Board,” and the words 


“where th i a 7 i i 
ov” shall be. omitted. | e there is no Board, by the Executive Officer ; 


Bode a eee kee Ut ot 61.. For S. 259 of the said Act the following 
1924. -section shall be substituted, namely :— 


«259, (1) Notwithstanding anything elsewhere contained in this Act, 

arrears of any tax and any other money recovera- 

Method of recovery. ble by a Board under this Act may be recovered 

together with the cost of recovery either by suit or, _ 

on application to a Magistrate having jurisdiction in the cantonment or in any 

place where the person from whom such tax or money is recoverable may for the 

time being be residing, by the distress and sale of any moveable property of, 

or standing timber, growing crops or grass belonging to, such person which is 

within the limits of such Magistrate’s jurisdiction, and shall, if payable by the 
owner of any property as such, be a charge on the property until paid: 


Provided that the tools of artisans shall be exempt from such distress or 
sale, 

(2) An application to a Magistrate under sub-section. (1) shall be in 
writing and shall be signed by the President or Vice-President of the Board or 
by the Executive Officer, but shall not require to be personally presented.” 

62. in clause (c) of sub-section (1) of S. 262 of the said Act, the words 

“who shall be persons liable to pay taxes in the can- 

Per ers S. 262, tonment and ordinarily resident therein or in the 
immediate vicinity thereof” shall be omitted. 


63. $S. 266 of the said Act shall be renumbered as sub-section (1) of 
that section, and to the said section as so re-num- 
Peer ei ri S. 266, bered the following sub-section shall be added, 
namely :— 
“(2) No offence made punishable under this Act shall be tried by any 
Magistrate or by any Bench, if such Magistrate or any of the Magistrates 
composing the Bench is a member of the Board.” 


64. In S. 272 of the said Act, the words “or 
authority appointed under sub-section (2) of S. 10” 
shall be omitted. . 


65. In sub-section (1) of S. 277 of the said Act, for the words “the Can- 
tonment Authority”, where they occur for the 
second time, the words “either party to the pro- 
ceedings” shall be substituted. 


Amendment of S. 272, 
Act IT of 1924. 


Amendment of S. 277, 
Act II of 1924. 
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Amendment of $S. 280, 66. In sub-section (2) of S. 280 of the said 
Act II of 1924. Aet,— 
(a) after clause (c) the following clause shall be inserted, namely :— 
“(cec) the constitution of a Service of Executive Officers and the 
appointment, control, supervision, conditions of service, pay and allowances, 
suspension, removal, dismissal and punishment of the members thereof ;” and 
(b) clause (hh) shall be omitted. l i 
67. In sub-section (2) of S. 285 of the said Act, for the words “for sale 
Amendment of S. 285, to the publie” the words “and shall be sold to the 


Act IL of 1924. public at cost price singly, or in collections at 
the option of the purchaser” shall be substituted. 
Am t 4 
V, renamen, A Schedule 68. In Schedule V to the said Act, — 


(a) in column 3, to the words “Officer Commanding-in-Chief, the Com- 
mand”, wherever they appear, the following words shall be added, namely :— 

“ or other authority authorised in this behalf by the Governor-General 
in Council”; and l 

(b) in column 4 against S. 181, for the words “Thirty days from date of 
refusal” the words “Thirty days from the date on which the refusal shall have 
been communicated to the person applying for sanction” shall be substituted. 

Substitution of “Board” 69. In the said Act, for the expressions “Can- 

for “Cantonment Authori- tonment Authority”, “Cantonment Authorities” 
ty” throughout Act IT of and “Cantonment Authority’s”, wherever they 
1924. occur, the words “Board”, “Boards” and “Board’s”, 
respectively, shall be substituted.. 
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72. In section 118 of the said Act— 

(i) in clause (b), for the words “town police,” the words “city police” 
shall be substituted; and for the proviso the following proviso shall be sub- 
stituted, namely :— 

; “provided that the exemption under this clause 

“oe rs aye shall extend only to a carriage or animal required to 

1919. be kept by any such member, officer or servant for 
the discharge of his official duties”; and 


(ii) clauses (f) and (g) shall be omitted. 


Insertion of new section 73. After section 120 of the- said Act, the 


re i Madras Act TY of following section shall be inserted, namely :— 


“120-A. (1) The commissioner shall send to every person supposed to 

have become liable to the payment of the tax on 

Forms to be sent to and carriages and animals a printed table to be filled up 

returned by tax-payers. with such information respecting the carriages and 

animals kept by him as the commissioner considers necessary for the assess- 

ment of the tax. , 

(2) Such table shall be filled up with such information in writing, signed 

and dated and returned within one week of its receipt to the municipal office by 
the person to whom it has been sent. 


(3) On the expiry of the period of one week referred to in sub-section 
(2) the commissioner shall cause a notice to be served on such person requiring 
him to pay within fifteen days of the date of such service the sum for which in 
the opinion of the commissioner such person is liable on account of the tax on 
carriages and animals.” 


Amendment of section : 5 : g 
122, Madras Act IV of 74. The proviso to sub-section (1) of section 


1910 122 of the said Act shall be omitted. 


Amendment of section 75. For sub-sections (1) and (2) of section 124 
124, Madras Act IV of of the said Act, the following sub-sections shall be 
1919. substituted, namely :— 


“(1) If the council by a resolution determines that a tax shall be levied 

D, on carts, the commissioner shall levy the said tax 

Sree Pen oS re- half-yearly at the rate or rates (which shall not 

SAPONE cari paa exceed eight rupees per cart per half-year) fixed by 

the council and from the date specified in the notice published under gection 
98-A on all classes of carts kept within the city: 

Provided that no person shall be liable to tax during any half-year on 
account of any cart in respect of which the tax for the same half-year has 
already been paid by some other person: 

Provided further that in the case of single bullock carts the tax shall not 
exceed four rupees half-yearly: 

Provided further that in fixing the said rates, the council shall have 
regard to the extent of damage caused by different classes of carts to the road. 

(2) Every owner of any such cart shall register it once in every half- 
year in the municipal office.” 


ie eine ee 76. In section 126 of the said Act, the words 
1919. “or let out for hire” shall be omitted. 

ee n 77. For section 129 of the said Act, the follow- 
Madras Act IV of 1919. ° ing section shall be substituted, namely ;— 


M—5 
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«129, (1) Hf the council by a resolution determines that a tax shall be ` 
ss levied on timber brought into-the city, such tax shall 
be ‘levied at such “rates, not exceeding five rupees 
per ton, and in such manner as may be determined by the council: 

Provided that no tax shall be levied on any timber brought into the city 


in the course of transit to any place outside the city and directly removed ‘out 
of the city. by rail, road or water. 


(2) No timber: shall, except in the case enra to in the proviso to ad 
section (1), be brought into the city unless the tax due thereon has been ‘paid. 
ri (3). The tax shall be levied on timber kept within the city for sale if the 
commissioner has reason to believe that the tax, if any, due thereon has not 
been paid: . 
Provided that the tax skall not be levied if the person keeping the timber 


for sale produces satisfactory prow of the previous payment ` of the tax there- 
on. 


_ Tax on timber. 


(4) The commissioner may call for the accounts of -any person: keeping 
timber for sale for the purpose of levying the tax under sub-section (3). 


(5) If the commissioner is satisfied that any person has wilfully evaded 
the payment of any. tax leviable ‘under this section, the commissioner may direct 
that such person shall, in addition to such’ tax, pay by way of penalty a sum not 


exceeding the amount of such tax. Such penalty shall be recoverable in the 
same manner as the tax. 


(6) The council may. make by-laws for the seizure and sale of timber in 
respect of which the tax due is not paid and otherwise for carrying. out tal or 
any of the provisions relating to the levy of tax on timber,” 


Insertion of new sections 78. After section 129 of the said Act, ie 
EC MEE Toate ee following heading and sections shall be inserted, 


Act IV of 1919... | ~~ namely:— 


“Tax on Advertisements, 


129-A.~ Every person who erects, exhibits; fixes or retains upon or over 

any land, building, wall, hoarding or structure any 
~ advertisement or who displays any advertisement to 
public view in any manner whatsoever, in'any place whether public or private, 
shall pay on every advertisement, which is so erected, exhibited, fixed, retained 
or displayed to public view, a- tax calculated at such rates and in such 
manner and subject to such, exemptions as the council may, with the approval 
of the Local Government, by resolution determine: T 


- Tax on advertisements. 


Provided always that the rates shall be subject to the maxima os 

minima laid.down by the Local Government in this behalf: 
_ Provided also that no tax shall be levied under this section on any 

‘advertisement or a notice— 

(a) of a public meeting, or : ` ' 

(b) of an election to any legislative body or the Corporation of 
Madras, or j 
a (c) of a candidature in respect of such ar élection: . 

Provided further that no such tax shall be levied on any adv ertisement 
which is not a’sky-sign and which.. a 

(a) is exhibited within the window of any building; or 

(b) relates to the trade or business carried on within the.land or Building 
upon or over which such advertisement is exhibited, or to any sale or letting, 


of such land-;or building or any effects therein or to any sale, entertainment or 
meeting to be held upon or in the same; or 


te s 
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(c) relates to the name of the land or building, upon or over which the 
advertisement is exhibited, or to the name of the owner or occupier of such 
land or building; or . . 

(d) relates to the business of any railway company; or 

(e) is exhibited within any railway station or upon any wall or other 
property of a railway company excépt any. portion of the surface of such wall 
or property fronting any street. 

Explanation 1.—The word ‘structure’ in this section shall include any 
movable board on wheels used as an advertisement or an advertisement 
medium. 3 

‘ Explanation 2.—The expression ‘ sky-sign’ shall, in this section, mean 
any advertisement, supported on or attached to any post, pole, standard, frame- 
work or other support wholly or in part upon or over any land, building, wall 
or structure which, or any part of which sky-sign, shall be visible against the 
sky from some point in any public place and includes all and every. part of any 
such post, pole, standard, frame-work or other support. The expression ‘sky- 
sign’ shall also include any balloon, parachute or other similar device employed 
wholiy or in part for the purposes of any advertisement upon or over any land, 
building or structure or upon or over any public place but shall not include—- 

(a) any flagstaff, pole, vane or weathercock, unless adapted or used 
wholly or in part for the purpose of any advertisement; or 

(b) any sign, or any board, frame or other contrivance securely fixed 
to or on the top of the wall or parapet of any building, or on the cornice or 
-blocking course of any wall, or to the ridge of a roof: : 

Provided that such board, frame or other contrivance be of one 
continuous face and not openwork, and do not extend in height more than 
three feet above any part of the wall, or parapet or ridge to, against, or on 
which it is fixed or supported; or 

(¢) any advertisement relating to the name of the land or building, upon 
or over which the advertisement is exhibited, or to the name of the owner or 
occupier of such land or building; or 

(d) any advertisement relating exclusively to the business of a railway 
company, and placed wholly upon or over any railway, railway station, yard, 
platform or station approach belonging to a railway company, and so placed 
that it cannot fall into any street or public place; or 

(e) any notice of land or buildings to be sold, or let, placed upon such 
land or buildings. 


Explanation 3— Public place’ shall, for the purpose of this section, 
mean any place which is open to the use and enjoyment of the public, whether 
it is actually used or enjoyed by the public or not. 


129-B. (1) No advertisement shall, after the levy of the tax under 
ek : : section 129-A has been determined upon by the 
soe et aes council, be erected, exhibited, fixed or retained upon 
permission of commis- OT Over any land, building, wall, hoarding or structure 
sioner. . within the, city or shall be displayed in any manner 
i whatsoever in any place without the written permis- 

sion of the commissioner. 


(2) The commissioner shall not grant such permission if— 
. (i) the advertisement contravenes any by-law made by the council under 
clause- (28) of section 349; or 
i (ii) the tax, if any, due in respect of the advertisement has not been 
aid. 
z (3) Subject to the provisions of sub-section (2), in the case of an 
advertisement liable to the advertisement tax, the commissioner shall grant 
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permission for the period to which the payment of the tax relates and no fee 
shall be charged in respect of such permission: 

Provided. that the provisions of this section shall not apply to any 
advertisement erected, exhibited, fixéd or retained on the premises of a railway 
company relating to the business of a railway company. 


Permission of the com- 129-C. The permission granted under section 


missioner to become void 129-B shall become void in the following cases, 
in certain cases. namely :— 


(a) if the advertisement contravenes any by-law made by the council 
under clause (28) of section 349 ; 

(b) if any addition to the advertisement be made except for the purpose 
of making it secure under the direction of the Corporation Engineer ; 

(c) if any material change he made in the advertisement or any part 
thereof ; 

(d) if the advertisement or any part thereof falls otherwise than 
through accident; 

(e) if any addition or alteration be made to, or in the building, wall or 
structure upon or over which the advertisement is erected, exhibited, fixed 
or retained if such addition or alteration involves the disturbance of the 
advertisement or any part thereof; and 


(f) if the building, wall or structure upon or over which the advertise- 
ment is erected, exhibited, fixed or retained be demolished or destroyed. 


129-D. Where any advertisement shall be erected, exhibited, fixed or 
retained upon or over any land, building, wall, hoard- 
Owner or person inoccu- ing or structure in contravention of the provisions of 
pation to be deemed res- ‘ection 129-A or section 129-B or after the written 
ponsible. permission for the erection, exhibition, fixation or 
retention thereof for any period shall have expired or become void, the owner 
or person in occupation of such land, building, wall, hoarding or structure shall 
be deemed to be the person who has erected, exhibited, fixed or retained such 
advertisement in such contravention unless he proves that such contravention 
was committed by a person not in his employment or under his control or was 
committed without his connivance. 


129-E. If any advertisement be erected, exhibited, fixed or retained 

f contrary to the provisions of section 129-A or section 

Removal of unauthorized 129-B or after the written permission for the erection, 

advertisements. exhibition, fixation or retention thereof for any period 

shall have expired or become void, the commissioner may, by notice in writing, 

require the owner or occupier of the land, building, wall, hoarding or structure 

upon or over which the same is erected, exhibited, fixed or retained to take 

down or remove such advertisement or may enter any building, land or property 
and have the advertisement removed. 


129-F, The commissioner may farm out the collection of any tax on 

advertisements leviable under section 129-A for any 

Collection of tax on period not exceeding one year at a time on such terms 

advertisements. and conditions as may be provided for by by-laws 
made under section 349.” 


79, In section 135 of the said Act, after the words and figures “Indian- 
Stamp Act, 1899,” the words “as in force for the 


Amendment of section time being in the Presidency of Madras” shall be 
135, Madras Act IV of 1919. inserted, 


Amendment of section 136 ` : : = 
Madras Act IV of 1919, 80. In section 136 of the said Act, 
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(i) in clause (a), for the words and figures “Indian Stamp Act, 1899”, 
the words “said Indian Stamp Act” shall be substituted ; and 
(ii) in clause (b), for the words and figures “Indian Stamp Act, 1899”, 
the words “same Act” shall be substituted. 


ae pon hew Senne 81, After section 137 of the said Act, the follow- 
Act IV-of 1919, ‘ing heading and sections shall be inserted, namely :— 


“General Provisions. 


137-A. With the sanction of the Local Government the council may 
exempt any person or class of persons wholly or in 
a Ser ieee from part fromi the payment of any tax. But nothing in 
' this section shall be deemed to authorize the exemp- 

tion of any person solely on the ground that he is a councillor or an alderman. 


137-B, Notwithstanding anything to the contrary contained in this Act 

: or the rules made thereunder, if for any reason any 

ee ee of person liable to pay any of the taxes or fees Jeviable 

; . under this Chapter has escaped assessment in any 

half-year or year, the commissioner. may, at any time within three years from 

the date on which such person should have been assessed, serve on such person 

a notice assessing him to the tax or fee due and demanding payment thereof 

within fifteen days from the date of such service; and the provisions of this 

Act and the rules made thereunder shall so far as may be apply as if the assess- 
ment was made in the half-year or year to which the tax or fee relates.” 


82. In section 139 of the said Act, after.the 


Amendment of section 139 “ otis H » de & 
Madras Act IV of 1919, ee this Act,” the words “or other 


oe ee 83. ‘After section 141 of the said Act, the fol- 
1919. lowing section shall be insérted, namely :— 


“141-A. (1) If the expenditure incurred by the Local Government or 

PESE . by.any local authority in the Presidency of Madras 
EPR E capai for any purpose authorized by or under Schedule V 
ties. is such as to benefit the inhabitants of the city, the 
; council may make a contribution towards such ex- 
penditure. 


_ (2) The Local Goverhment may direct the council to show cause, within 
a period fixed by the Local Government in this behalf and not being less than 
one month after receipt of the order containing the direction, why any con- 
_ tribution described in sub-section (1) should not be made. i 
_ , (3) If the council fails to show cause within the said period to the 
satisfaction of the Local Government, the Local Government may direct it to 
make such contribution as they shall name and it shall be paid accordingly.” 


Amendment of section 84 (1) In sub-section (1) of section 142 of the 
A Madras Act IV of said Act— 


(i) in clause (b) for the word ‘land’ the words “lands and buildings” 
shall be substituted ; 


(ii) clauses (c) and (d) shall be re-lettered as (d) and (e) respectively 
and the fellowing shall be inserted as clause (c), namely :— ` 

“(c) for slum clearance and construction of tenements ;” and 

(iti) for the proviso, the ` following ‘proviso shall be substituted, 
namely :— f 
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“Provided that— 


`` (i) no loan shall be raised without the previous sanction of the Local 
Government or without previous publication of the application under the Local 
‘Authorities Loans Act, 1914, and the rules issued thereunder ; and 


(ii) the amount of the loan, the rate of interest and the terms including 
the date of flotation, the time and method of repayment and the like shall be 
subject to the approval of the Local Government and where the loan exceeds 
twenty-five lakhs of rupees, also of the Governor-General in Council.” 

(2) In clause (b) of sub-section (2) of the same section, for the words, 
figure, letter and brackets “no portion of any sum of money borrowed under 
sub-section (1), clause (a),” the words, letters, figure and brackets ‘“‘no portion 
of any sum of money borrowed under clause (a) or clause (c) of sub-section 
(1)” shall be substituted. 


85. In sub-section (2) of section 148 of the said Act, (i) for the words 

i “under the orders of. the council,” the words “by the. 

ee ‘ne ret commissioner” shall be substituted, (ii) for clause 

1919. (c) the following clause shall be substituted, namely, 

“(c) Madras, Calcutta, Bombay and Karachi 

municipal debentures” and (iii) at the end, the following sentence shall be 
added, namely :—- 


_ “Every such investment shall be reported by the commissioner to the 
council within fifteen days.” 


. 86. In section 154 of the said Act, for the words 
A d t of secti . ’ 
154, Madras Act Iv OE “tenth day of December,” the words “fifteenth day 


1919. of January” shall be substituted. 
“Amendment of secti : . 
155, Madras Act iv “ee 87. In section 155 of the said Act— 


1919. 


(i) for sub-section (1), the following sub-section shail be substituted, 
namely:— 

“(1) The standing committee on Taxation and Finance shall on or as 
soon as may be after the fifteenth day of January consider the estimates and 
proposals of. the commissioner and after having obtained the proposals, if any, 
of other standing committees, and such further detailed information, if any, as 
it shall think fit to require from the commissioner and having regard to all the 
requirements of this Act, shall frame therefrom, subject to such modifications 
and additions therein or thereto as it shall think fit, a budget estimate of the 
income and expenditure of the corporation for the next year.” 

(ii) in clause (b) of sub-section (2) for the words “one lakh of rupees,” 
the words “one lakh and fifty thousand rupees under General Account— 
Revenue” shall be substituted ; and 

(iti) in sub-section (3), for the words “fifteenth day of January”, the 
words-“fifteenth day of February” shall be substituted. 


i 88. In section 156 of the said Act, for the 
Amendment of erie. words “some day in February,” the words “some day 
156, Madras Act IV o ` in the first week of March” shall be substituted. 


g9, In section 159 of the said Act; after the words “estimated cash 
macy C G balance,” the words “under General Account— 
Amendment of section Revenue” shall be inserted and for the words “one 
159, Madras Act IV of 1919. akh of rupees” at the end, the words “one lakh and 
fifty thousand rupees” shall be substituted. 


ta 


Beal an y erio 160, - 90. Section 160 of the said Act shall be omitted. 
Madras Act IV of i717 Bh i fens are 
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91. In sub-section (1) of section 162 of the said Act, for the words “one 
EE R E E PED of aca ee Ti places Wa they e 
the words ‘‘one lakh an ty thousand rupees under 
ae Modes eel Vor 1712. General Account—Revenue” shall be substituted. 
_ 92. (1) In section 163 of the said Act after the 
words “‘shall vest in the corporation,” the words “and 
be subject to its control” shall be added. 
93. Section 164 of the said Act shall be re- 
Amendment of section tumbered as sub-section (1) of section 164 and to 
164, Madras Act IV of 1919. that section the following sub-section shall be added, 
v namely:—- E > 
“(2) The corporation may-cause existing works for the supply of water 
to.be maintained and supplied with water or it may close any such works and 
substitute other such works and may cause them to be maintained and supplied 
with water.” 


“ Amendment of section’ 
163, Madras Act IV of 1919. 


` Amendment of section NRS ; = 
169, Madras Act IV of 1919. . 24 In section 169 of the said Act 

(i) for sub-section (4), the following sub-section shall be substituted, 
namely :— it te 

“(4) Where on any land there are two or more superstructures the 
annual value of each of which is less than sixty rupees and the owner of the 
land is not the owner of all the superstructures, the commissioner may, if it 
appears to him that the superstructures are without a proper supply of water 
for domestic consumption and use and that such a supply can be furnished 
from a main not more than one hundred feet distant from any part of atiy such 
superstructure, by notice, require the owner of the land to obtain such supply”; 

(ii) in the Explanation, in clause (d) for the words “tanks in or near 
temples and churches and mosques” the.words “or tanks” shall be substituted; 
and {or clause (e), the following clauses.shall be substituted, namely :— 


“(e) for animals, where they are kept for sale or hire or for the sale of 
their produce or any preparation therefrom, or _ 
(f) for washing vehicles where they are kept for sale or hire,” and 
(iii), after clause. (iii), at the end of the Explanation, the following 
word and clause shall be added, namely :— 
s aoe 5 “or 
iv) for the consumption and use of persons resorting to theatres and 
cinemas.” l bee - = 
95, In sub-section (2) of section 170 of the said Act, after the words “by 
OEN. $ eneral or special order,” the words “and the eae 
menament of Section shall be recoverable in the same manner as the 
170, Madras a TV of 1919. property tax” shall be added. : 


Insertion of new section 96. After section 171 of the Said Act, the follow- 
tae = Madras gl ENE ing heading and section shall he inserted, namely :— 


“Cost of .making.the connexion, etc. 
171-A. (1) Where an owner or occupier applies for a connexion for- the 
, ae supply. of water, he shall pay the cost of making such 
„Cost of ae mage connexion as well as the cost of the meter, if any, 
connexion an O. me me and the chargé for fixing it. à 
(2) Where.a connexion for the supply of water is made at the instance 
cof: the. commissioner, he.may requixe the-owner or. occupier coficerned to; pay- 
(a) the cost of making the connexion.pu: -vixi 
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‘ (b) the cost of the meter, if any, or such rent in respect thereof as may 
be fixed by the council; and 

(c) the charge for fixing the meter, if any. 

(3) Where at the instance of the commissioner a meter is fixed to any 
connexion for the supply of water, he may require the owner or occupier con- 
cerned to pay— f 


(a) the cost of the meter or such rent in respect thereof as may be fixed 
by the council; and 

(b) the charge for fixing the meter. 

4) All sums payable under sub-section (1), sub-section (2) or sub- 
section (3) shall be recoverable in the same manner as the water and drainage 
tax. 

(5) Where an occupier has paid the cost of a meter or of fixing the 
same, he shall, unless the meter has been fixed as part of a connexion for which 
he has applied, be entitled to recover such cost from the owner and may deduct 
it from the rent, then or thereafter due by him to the owner.” . 


Amendment of section 172, i id Act— 
MACE lV of 1919. 97. In section 172 of the sai t 


(i) in sub-section (1)— ; 

(a) clauses (b), (c), (d), (e), (f), and (g) shall be relettered (d), (e), 
(F), (g), (h) and (4) respectively and before clause (d) as so relettered, the 
following clauses shall be inserted, namely: — 

“(b) if a meter is not fixed to the service connexion of the premises in 


accordance with the provisions of the by-laws made by the council under 
section 349; . 


(c) if the owner or occupier neglects to comply with any lawful order or 
requisition regarding water-supply issued by the commissioner within the period 
specified therein ;” 


(b) in clause (d) as so relettered, for the words “thirty days,” the 
words “fifteen days” shall be substituted ; and 


(c) at the end, the following proviso shall be added, namely :— 


“Provided that in cases falling under clause (f), (g), (A) or (i) the 
commissioner shall not take action unless notice of not less than twenty-four 
hours has been given to the owner or occupier of the premises.” ; 


(ii) sub-sections (2), (3) and (4) shall be renumbered as sub-sections 
(3), (4) and (5), respectively, and the following shall be inserted as sub- 
section (2) :— 

“(2) (a) The owner and the occupier of the premises shall be jointly 
and severally liable for the payment of all the sums referred to in clause (d) of 
sub-section (1), except water-tax. 

(b) The sums referred to in clause (a) shall be a charge on the premises.” 

(iii) in sub-section (3) as.renumbered for the words “owner or occupier 
of the premises” the words “owner and occupier of the premises jointly and 
severally” shall be substituted; and 

(iv) in sub-section (4) as renumbered for the expression “under clause 
(b),” the expression under clause (d) of sub-section (1)” shall be substituted. 

98, In sub-section (3) of section 178 of the said 

Amendment of section 17g, Act, after the words “construct a closed cess-pool,” 

Madras Act IV of 1919, ` the von “or other sewage disposal plant” shall be 
inserted. 
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' 99, -In sub-section (1) of section 179 of the said Act, after the words “as 
the standing committee may think fit,” the words “and 
shall be. recoverable in the same manner as the 
property tax” shall be added. 


100, In sub-section (2) of section 182 of the said Act, for the words “of 
. the form and size and consist of such materials,” the 
E a A 182, words “of such form and size and consist of such 
: materials and be provided with such means of venti- 
lation” shall be substituted. 


Amendment of section 179, 
Madras Act IV of 1919. 


tion pstitution of new sec- 101, ` For section 186 of the said Act, the follow- 
Activ of 1919. ` ing Section shall be substituted, namely :— 


“186. (1) The commissioner may, by notice, require the owner or 
occupier of any building, within such time and in 
. accordance with such directions as may be specified 
therein, to provide flush-out or other latrines for the 
use of the persons employed in or about or occupying such building or alter or 
remove from an unsuitable to a moré suitable place any. existing latrine. Such 
owner or occupier shall keep every such latrine clean and in proper order. 


Provision of latrines by 
owner or occupier. 


(2) Every owner or occupier of the gtound on which any block of huts 
stands shall, within such time and in accordance with such directions as may be 
specified in a notice issued by the commissioner, provide flush-out or other 
latrines for the use of the inhabitants of such block of huts or alter or remove 
from an unsuitable to a more suitable place any existing latrine and shall keep 
the same clean and in proper order,” 


Amendment of sections 102. In sections 187, 188 and 189 of the said Act, 
187, 188 and 189, Madras for the word “latrines,” the words ‘“Aush-out or other 
Act IV of 1919, latrines” shall be substituted. 


103. In sub-section (2) of section 193, for the 


Amendment of section z ” cé ile” 
AcE Tae words “one thousand yards,” the words “one mile 
193, Madras Act IV of 1919. shall be substituted. 


Ko iauen oF Cae ene 104, For section 194 of the said Act, the follow- 
ActIV of 1919, > CTPS ing section shall be substituted, namely i— 
pene elon tor semovel Gt “194, (1) The commissioner shall— ‘ 


(i) provide or appoint in proper and convenient situations, depots or 
` places for the temporary deposit of rubbish and filth and for the final disposal 
of rubbish, filth and carcasses of animals; 


(ii) provide dust-biris for the temporary deposit of rubbish; 

(iii) provide vehicles or other suitable means for the removal of rubbish 
and carcasses of animals; and 

(iv) provide covered vehicles or vessels for the removal of filth. 

(2) The commissioner shall make adequate provision for preventing the 


depots, places, dust-bins, vehicles and vessels referred to in sub-section (1) . 
from becoming sources of nuisance.” 


105. Sub-sections (5) and (6) of section 202 of the said Act shall be re- 

t numbered as sub-sections (4) and (5) respectively and 

ae aer ae secho. for sub-sections (3) and (4), of that section, the 
r MaaraSiACt LN D ` following sub-section shall be substituted, namely :— 


Ar £ 
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Prohibition of improper: (3) No person shall after due provision has 
disposal of ‘carcasses, been made under sections 194 and 198 for the deposit 
rubbish and filth. and removal of the same— 


(a) deposit the carcasses of animals, rubbish or filth in any street or on 
the veranda of any building or on any unoccupied ground alongside any street 
-or on any public quay, jetty or landing place or on-the bank of a water course 
or tank; or a 


< (b) deposit filth or carcasses of animals in any dust-bin or in any vehicle 
not intended for the removal of the same; or i ' l 


© (c) deposit rubbish in any vehicle or vessel intended for the removal of 
filth except for the purpose of deodorizing or disinfecting the filth,” 


Insertion of new section | 106. After section 202 of the ava Act, the 
ico m MagrasiAct LV ot following section shall be inserted, namely :— 


“202-A. Where a mosque, temple, mutt or any place of religious wor- 

ae ship or instruction or any place which is used for 

seer nave ee Rer holding fairs, festivals or other like purposes in thè 

places of pilgrimage, etc. city orin its neighbourhood, attracts on particular 

occasions, a large number of persons, the commissioner 

shall make special arrangements whether permanent or temporary which may 

be necessary in the interests of public health, safety or convenience and require 

the trustee or other person having control over such place to make such 

recurring or non-recurring contribution to the: funds of the corporation as the 
Local Government may determine.” 


E a 20. 107. For section 203 of the said Act, the fol- 
Madras Act IV of 1919. _ lowing section shall be substituted, namely :— 


«203. (1) All public streets in the city not reserved under the control 

; ; : of the Government, with the pavements, stones and 

are oer other materials thereofjand all works, materials, 

Corporation. implements and other things provided for such 

streets, all sewers, drains, drainage works, tunnels 

and culverts whether made at the cost of the municipal fund or otherwise, in, 

alongside or under any street, whether public’ or private, and .all works, 

materials, implements and other things appertaining thereto and all trees 

not being private property growing on public streets or by the side thereof, 
‘shall vest in the corporation. i 


_. (2) The Local Government may by notification withdraw any such street, 
sewer, drain, drainage work, tunnel, culvert or tree from the control of the 
corporation.” 3 


Amendment of’ section ; : ; ‘ 
205, Madras Act IV of 1919. 108, In section 205 of the said Act— 


(i) in clause (a) of sub-section (1), for the words “ new streets,” the 
words “ new public streets ” shall be substituted; and 


(ii) after sub-section (2), the following sub-section shall be added, 
_ namely :— ; 


(3) In determining such compensation, allowance shall be made for any 
benefit accruing to the owner or occupier concerned, from the construction or 
improvement made by the commissioner. < eye 

„Insertion of new section 109, After section 214 of the said Act, the 
24-8 in Madras, Act IV ôf : following-section shall be inserted, naniely =" * = 


Sis, 
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“214-A, When by a certificate of an officer of the Government Public 
, Works Department of a rank not below that of an 
ee Executive Engineer it appears to the commissioner 
by extraordinary traffic. that having regard to the average expense of 
repairing roads in the neighbourhood, extraordinary 
expenses have been incurred by the corporation in repairing a street by reason 
of the damage caused by excessive weight passing along the street or extra- 
ordinary traffic thereon, or by any process of loading, unloading or depositing 
excessive weights thereon the commissioner may recover in the Civil Court, 
from any person by or in consequence of whose order such damage has been 
caused, the amount of such expenses as may be proved to the satisfaction of 
such court to have been incurred by the corporation by reason of the damage 
arising from such weight or traffic as aforesaid: 


Provided that any person from whom expenses are or may be recoverable 
under this section may entér into an agreement with the corporation for the 
payment to it of acomposition in respect of such weight or traffic and there- 
upon the persons so paying shall not be subject to any proceedings under this 
section,” 

Amendment of section . 3 
218, Madras Act IV of 1919. 110. In section 218 of the said Act— 

(i) in sub-section (1), for the words “require the owners or occupiers 
of premises fronting or abutting on such street or part thereof,” the words 
“require the owners of such street or part and the owners of buildings and 
lands fronting or abutting on such street or part including in cases where the 
owners of the land and of the building thereon are different, the owners both 
of the land and of the building” shall be substituted ; and _ 

(ii) in sub-section (2), for the words “owners or occupiers in default 
according to the frontage of their respective premises and in such proportion 
as may be settled by the commissioner,” the words, figure and brackets 
“owners referred to in sub-section (1) in such proportions as may be settled 
by the commissioner.” shall be substituted. 


111, In section 219 of the said Act, for the words “not less than three- 

A nendment ot section fourths of the owners thereof,” the words, figure and 

219, Madras Act IV of 1919. brackets “a majority of the owners referred to in sub- 
section (1) of that section” shall be substituted. 


Amendment of section i i = 
T LY Cr igo, 112. In section 220 of the said Act 


(i) for the wards “obstruction, encroachment or projection,” the words 
“obstruction or projection or make any encroachment” shall be substituted ; and 

(ii) after the words “any street,” the words “or any public place the 
control of which is vested in the corporation” shall be inserted. 


Amendment of section A J i — 
222, Madras Act IV of 1919. 113. In section 222 of the said Act 


(i) in sub-section (1), after the words “any street,” the words “or any 
public place the control of which is vested in the corporation” shall be added ; 
and 

(ii) in sub-section (2), after the words “period sufficient under the law 
of limitation to give him a prescriptive title,” the words “or where such period 
is less than thirty years, for a period of thirty years” shall be inserted. 


Substitution of new section 114. For section 223 of the said Act, the fol- 


for section 223, Madras Act Ì -i : i — 
IV of 1919. lowing section shall be substituted, namely: 


. “223. (1) The commissioner may grant a 
licence subject to such conditions and restrictions 
ashe may think fit to the owner or occupier of any 
premises— ooo — 


. Power to allow certain 
projections and erections. 


° 
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(@) to put up or continue to-have verandas, balconies, sun-shades, 
weather-frames and the like, to project over a street, or 

(b) in streets in which the construction of arcades has been sanctioned ` 

by the council, to put up or continue to have an arcade, or 


(c) to construct any step or drain-covering necessary for access to the 
premises. 


(2) With the concurrence of the commissioner of police, the commis- 
sioner may grant a licence subject to such conditions and restrictions as he may 
think fit, for any temporary construction in any street or in any public place 
` the control of which is vested in the corporation. 


(3) No licence shall be granted under sub-section (1) if the projection 
or construction is likely to be injurious to health or cause public inconvenience 
or. otherwise materially interfere or result in material interference with the 
use of the road as such. 


(4) On the expiry of any period for which a licence has been granted 
under this section or after due communication of an order of suspension 
or revocation of such licence the commissioner may, without notice, cause any 
projection or construction put up under sub-section (1) or (2) to be removed, 
and the cost of so doing shall be recoverable in the manner provided in section 
387 from the person to whom the licence was granted,” 


115. In sub-section (3) of section 224 of the said Act, for the words, 
nee ; ; “complete the said work, fill in, the ground, and 
mendment of section repair the said drain, street or premises.” the words 
224 Madras Act LY of 11 aie ase the: said work 40 Be completed, the ground to 
be filled in, the said drain, street or premises to be repaired and the rubbish 

’ occasioned thereby to be removed.” shall be substituted. 


POR pede 116, In sub-section (3) of section 226 of the 
mendment of section said Act, for the words “by notice,” the words “by 
226, Madras Act IV of 1919. written order” shall be substituted, 


` Amendment of section 117. In section 228 of the said Act— 
228, Madras Act IV of 1919, i 


(i) in sub-section (1), for the words “give names” the words “give names 
or numbers” and for the words “alter the name of any public street” the words 
“subject to the approval of the Local Government, alter the name, or number 
of any public street” shall be substituted; and 


(ii) in sub-sections (2) and (3) after the word “name” wherever it 
occurs, the words “or number” shall be inserted. 


5 ru oa ae 118. For section 233 of the said Act, the follow- 
Activ cf 1019. 7 atas ing section shall be substituted, namely :— 


“233. (1) No external roof, veranda, pandal or wall of a building and 
no shed or fence shall be constructed or reconstructed 
inflammable materials for of cloth, grass, leaves, mats or, other inflammable 
buildings, etc., without per- Materials except with the permission of the commis- 
mission. sioner, nor shall any such roof, veranda, pandal, wall, 

shed or fence constructed or reconstructed in any year 
be retained in a subsequent year, except with such permission. 


(2) Every permission granted under sub-section (1) shall expire at the 
end of the year for which it is granted.” 
119. To sub-section (1) of section 234 of the 


Amendment of section ; ; i : 
Prey Seay ERTS a eee following Explanation ona be added, 


Prohibition against use of 
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“Explanation.—'Building’ in this sub-section shall include a wall or fence 
of whatever height bounding or abutting on any public street.” 


120.; In sub-section (2) of section 239 of the said Act, for the words 
“standing committee do not, within fifteen days” the 
words “standing committee does not, within one 
month” shall be substituted. f 


Amendment of section 
239, Madras Act IV of 1919. 


Amendment of section _ 121. .In section 240 of the said Act, after clause 
240, Madras Act IV of 1919. (5), the following clauses shall be inserted, namely :— 


“(6) that the proposed building would be an encroachment upon Govern- 
ment or municipal land; | 


(7) that the site of such building does not abut on a street or a projected 
street, and there is no access to such building from any such street by a passage 
or pathway appertaining to such site and not less than 12 feet wide at any part.” 


Amendment of section 122. In section 252 of the said Act, after clause 
252, Madras Act IV of 1919. (4), the following clauses shall be added, namely :— 


“(5) that the land on which the hut is to be constructed or the street or 
streets on which such land abuts are not adequately drained, levelled or lighted; 
or 

(6) that the proposed hut would be an encroachment upon Government 
or municipal land.” à 


Amendment of section 123. In section 254 of the said Act, the word 
254, Madras Act IV of 1919. “public” before the word “street” shall be omitted. 


eer ar a 124.. In sub-section (8) of section 256 of the 
menamen oO section + e H 39 
said Act, after the words “think fit to make” the 
250, Madras Act IV of 1919. as “and such order shall then be binding on the 
owner” shall be added. 


Insertion of new Chapter 125. After Chapter X of the said Act, the 
ey fat Madras ably pi following Chapter shall be inserted, namely :— 


“CHAPTER X-A,—CHERIS OR HUTTING GROUNDS. 
Preliminary. 


257-A. The standing committee may, subject to the approval of the. 

s Council, decide whether any particular area is or is 

Power of standing com- not a cheri or hutting ground as defined in clause 
mittee to define and alter - . : 

limits of cheris or hutting (8A) of section 3 and the decision of the standing 

grounds. committee shall, on such approval, be final. The 

; standing committee may also, subject to the approval 

of the council, define the external limits of any cheri or hutting ground and 

from time to time alter such limits. 


Improvement of cheris or hutting grounds. 


PRIDE E ENA 257-B. (1) The commissioner may, for 
o O 1ssioner J i 
io cenuite owner of cheer rpe reasons, require the owner or owners of any 
hutting ground to carry out Cheri or hutting ground of which the total area as 
certain improvements. comprised within the limits defined under section 
ae is less than four thousand eight hundred square 
eet— f 
; (a) to open up and construct such passages, not exceeding twelve feet in 
width, between the buildings or huts, and to provide such surface drains and 
latrines for the use of the tenants of the cheri or hutting ground, as the commis- 
sioner may think necessary, and . 


toy 
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(b) to remove the whole or any portion of a hut provided that the owner 
of the building or hut shall be entitled to receive from the municipal fund such 
compensation calculated according to the estimated value of the structure remov- 
ed, as the commissioner may determine. 


(2) When the commissioner proposes to issue a requisition in respect of 
any cheri or hutting ground under sub-section (1), he shall prepare a standard 
plan showing the proposed improvements, and may then by written notice, call 
on the owner or owners of the cheri or hutting ground to show cause why the 
cheri or hutting ground should not be improved within a date to be fixed in con- 
formity with the said plan. 

(3) The provisions of sections 257-J, 257-K, 357-L, 257-Q, 257-T, 257-U 
and 257-X shall, with all necessary modifications, be deemed to apply in the case 
of every requisition issued under sub-section (1). 

i 257-C. (1) The commissioner may at any time, if it appears to him that 
N any cheri or hutting ground, for sanitary reasons, 
Power of Commissioner requires improvement, serve a notice upon the owner 
to require preparation of 3 í a : 
standard plan by owner of Of such cheri or hutting ground requiring him to 
cheri or hutting ground. prepare and submit a plan of the cheri or hutting 
: ground, to the scale of thirty-three feet to the inch, 
showing— 

(a) the manner in which the cheri or hutting ground should be laid out, 
with the buildings or huts standiag in regular lines and with a free passage, in 
front of'and behind each line, of such width as may be necessary for proper 
ventilation and for ‘scavenging ; i 

(b) the drains for the general use of the tenants of the cheri or hutting 
ground; , f i 

(c) the means of lighting, common water-supply, bathing arrangements 
(if any) and common privy accommodation to be provided for the use of the 
tenants; 

(d) the streets and passages which are to be maintained for the benefit 
of the tenants; 

(e) the tanks, wells and low lands which are to be filled up and the tanks 
which are to be conserved; and 

(f) any other proposed improvements : 

: Provided that when there are two or more owners of a cheri or hutting 
` ground the commissioner may require them to prepare and submit a joint plan 
of the cheri or hutting ground. 


(2) The streets referred to in clause (d) of sub-section (1) shall be not 
less than sixteen feet wide and ordinarily not more than two hundred feet apart, 
and the passages referred to in that clause shall be not less than twelve feet 
wide. 

(3) If there is any masonty building within the limits of the cheri or 
hutting ground, the said plan shall be so prepared as clearly to distinguish such 
building and theland pertaining to it. 

(4) The said plan shall be considered by the commissioner who may 
approve of it without modification or with such modifications as he thinks fit and 
‘the said plan as approved by the commissioner shall be deemed to be the standard 
plan of the cheri or hutting ground. 


Preparation of standard 257-D. (1) If, after the service of a notice 
plan by Commissioner where under section 257-C on the owner or owners of any 
owners disagree, etc. cheri or hutting ground— : 


(a) such owner or owners prefer for any reason to have a plan prepared 
for them by the commissioner, or l 
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(b) such owner or owners fail to comply within sixty days with such 
notice, or 


(c) such-owners do not agree among themselves in the preparation of a 
plan as required by such notice, ’ 
the commissioner shall cause the cheri or hutting ground to be inspected by two 
persons appointed in that behalf, one of whom shall be the health officer of the 
corporation or a person holding the diploma of Public Health or such other 
qualification as may be prescribed by the council in this behalf, and the other an 
engineer, and the commissioner on receipt of their report shall cause a plan to be 
prepared to the scale and showing the particulars prescribed in the said section. 
l (2) When a plan has been prepared under sub-section (1), the commis- 
sioner shall fix a day for the hearing of objections (if any) made by or on be- 
half of the owner or owners of the cheri or hutting ground and the owners of 
huts or masonry buildings therein, and, after hearing such objections, may, in 
his discretion, approve such plan either with or without modifications. 


(3) Every plan of a cheri or hutting ground approved under sub-section 
(2) shall be deemed to be the standard plan of the cheri or hutting ground. 

(4) When the commissioner causes a plan to be prepared under sub- 
section (1), he may charge the owner or owners of the cheri or hutting ground, 


therefor at a rate not exceeding one rupee per two thousand four hundred 
square feet. 


257-E. When the owner or owners of a cheri or hutting ground have 
. oe been required under section 257-C to prepare a plan, 
nann of eae no new building or hut shall be erected and no addi- 
ndasi phoe S ton OF tion shall be made to any building or hut within the 
cheri or hutting ground until a plan has been prepar- 

ed and approved under that section or under section 257-D. 
257-F. When a standard plan has been approved for any cheri or hut- 
Pay etl ting ground under section 257-C or section 257-D, no 
Prohibition of building new building or hut shall be erected and no addition 
sane tostanddrd plan: shall be made to any building or hut in such cheri or 
hutting ground unless the building or hut, or the portion to be added, as the 


case may be, occupies a site, or portion of a site, marked in the standard plan as 
the site for a building or hut. 


257-G. (1) When a standard plan has been approved for any cheri or 

Power of Commissioner hutting ground under section 257-C or section 257-D, 

to require removal of build- the commissioner may, at any time, by notice, require 

ing or hut not in conformity the owner of any building or hut in such cheri or 

with standard plan. hutting ground, which is not in conformity with the 
standard plan, to remove the whole or any portion of such building or hut. 


(2) When a building or hut or portion of a building or hut has been 
removed in compliance with a requisition made under sub-section (1), the 
owner thereof shall be entitled to receive from the municipal fund such com- 
pensation calculated according to the estimated value of the structure removed, 


less the value of the materials, if the owner elects to take these, as the commis- 
sioner may determine. 


Pars 257-H. (1) The commissioner may, at any 

Power of Commissioner time, by notice, require the owner or owners of an 
to require carrying out of heri hutti d£ hi y 
other improvements in con- CAET! or hutting ground for which a standard plan 
formity with standard plan. Ae fe prepared under section 257-C or section 
(a) to construct the drains, privies, streets and passages, provide the 
means of lighting, water-supply and common bathing arrangements and carry 
out the other improvements shown in such plan, so far as may be practicable 
having regard to the existing arrangement of the huts, and 
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(b) if any tank, well or low land is shown in such plan as to be conserv- 
ed or filled up, to conserve or fill up such tank, well or low land. 


_ (2) Until such notice is complied with, the commissioner may refuse to 
sanction the erection of a new building or hut or the making of any addition to 
any building or hut in the cheri or hutting ground. 

Inspection report and 


preparation of standard i ‘ 
plan by registered medical 257-I. (1) If it appears:to the commissioner 


practitioner and engineer, that any cheri or hutting ground— 
in cases - requiring expedi- 
tion. 

(a) by reason of the manner in which the buildings or huts are crowded 
together, or 

(b) for any other reason, 
is in such an unhealthy condition that the procedure provided by the foregoing 
sections of this Chapter would be too dilatory to meet the emergency, he may, 
after giving notice to the owner or owners of the cheri or hutting ground, 
cause the cheri or hutting ground to be inspected by two persons appointed in 
that behalf, one of whom shall be the health officer of the corporation or a 
person holding the diploma of Public Health or having such other qualifications 
as may be prescribed by the council in this behalf, and the other an engineer. 
In appointing such persons the commissioner shall consider any proposals made 
by the owner or owners of the cheri or hutting ground in this connexion. 

(2) The said persons shall forthwith— 

(a) submit a written report on the sanitary condition of the cheri or 
hutting ground, 

(b) annex to the report a plan approved by them as a proper standard 
plan of such cheri or hutting ground, and 

(c) certify— P 

(1) which of the improvements required to bring the cheri or hutting 
ground into conformity with such plan should be taken in hand forthwith in 
consequence of the unhealthy condition of the cheri or hutting ground, and 

(ii) which (if any) of such improvements should be deferred for action 
under the foregoing sections of this chapter. 

(8) The improvements referred to in sub-clauses (i) and (ii) of clause 
(c) of sub-section (2) shall be specified in two separate schedules which shall 
be annexed to the report and called Schedule A and Schedule B, respectively. - 

(4) The said schedules shall clearly indicate— 

(a) the buildings or huts which should be removed wholly or in part, 

(b) the streets, passages and drains which should be constructed, 

(c) the means of lighting, water-supply, common bathing arrangements 
and common privy accommodation to be provided for the use of the tenants, 

(d). the tanks, wells and low lands which should be filled up, 

(e) any other improvements which the two persons appointed under sub- 
section (1) may consider necessary in order to remove or abate the unhealthy 
condition of the cheri or hutting ground, and 

(f) any masonry building within the cheri or hutting ground, and any 
land pertaining to such building which it may be necessary to purchase or 
acquire for the purpose of making such streets or passages, or effecting any 
such improvement. i 

(5) A report (together with the schedules annexed thereto) submitted 
under this section by any two persons appointed under sub-section (1) shall be 
sufficient evidence of the result of such inspection. _ 
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257-J. (1) The standing committee shall consider every report (to- 

, A gether with the plan and Schedules A and B annexed 

Approval f by gadig thereto) made under section 257-I, and after consider- 

sed beduie aa ae ing the objections (if any) of the owner or owners of 

report. the cheri or hutting ground in respect of which the 

report has been made, and of any owner of any hut 

which is required to be demolished or altered and of the owner of any masonry 

building. which is to be dealt with under sub-section (4) of section 257-1, may 

approve such plan and schedules after making such modifications (if any) 
therein as it may think fit. 


(2) The plan so approved shall be deemed to be the standard plan of 
such cheri or hutting ground, 


Powerot Commissioner 257-K. When Schedule A, annexed to a 
to require owners to carry Teport made under section 257-I has been approved 
out improvements specified under section 257-J, the commissioner may cause a 
in Schedule A. written notice to be served upon— 


(a) the owners of the buildings or huts referred to in such Schedule A, 
or i 


(b) the owner or owners of the cheri or hutting ground in which such 
buildings or huts are situated, requiring them to carry out all or any of the 
improvements specified in that schedule or any portion of such improvements. 


257-L. When any improvements required by a notice under section 

.  257-Kare carried out by the commissioner under 

S of expenses a section 380, all expenses incurred thereby, including 

improvements o mg out such reasonable compensation as the commissioner 

may think fit to pay to the owners or occupiers of 

buildings or huts removed, shall be paid by the owner or owners of the cheri or 

hutting ground to the corporation and shall constitute a charge upon such cheri 
or hutting ground : 


Provided that notwithstanding anything contained in section 384, if it 
appears to the standing committee that any such owner is unable by reason of 
poverty, to pay such expenses or any portion thereof, in the case of expenses 
relating to work which should, in the opinion of the standing committee, 
have been done by the owners or occupiers of huts within the cheri or 
hutting ground, it may order the same or any portion thereof to be paid out of 
the municipal fund, and in the case of expenses which should be paid by the 
owner or owners of the cheri or hutting ground, it may order the same or any 
portion thereof to be advanced out of the municipal fund, but thereafter to 
constitute a charge upon such cheri or hutting ground. 


: f 257-M. (1) If, in carrying out any improve- 
a posal bg the Commas ments as provided in section 257-K ths commissioner 
buildings or huts pulled Causes any building or hut or any portion thereof 
down. to be pulled down, he shall— 


(a) cause the materials of such building, hut or portion to be given to 
the owner of the building or hut if such owner elects to take them; or 


(b) if the owner does not elect to take the materials, or if the owner be 
unknown or the title to the building or hut be disputed, cause such materials to 
be sold, and hold in deposit the proceeds of the sale, together with any sum 
awarded as compensation under section 257-L, 

(2) Any amount held in deposit under clause (b) of sub-section (1) 
shall be so held by the corporation until any person obtains an order from a 
competent court for the payment to him of such amount. 

(3) A Court of Small Causes shall be deemed to be a competent court 
for the purposes of this section, 

M-—7 
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257-N, The standing committee may, at any 
time after the receipt of a report made under 
section 257-I, direct the commissioner to purchase or 
acquire— 


(a) any building within such cheri or hutting ground, or 

(b) any land appertaining to such building, or 

(c) any such building, together with the land appertaining thereto or 
any portion thereof, 
which is mentioned in that behalf in Schedule A or Schedule B annexed to 


such report provided however that it shall be competent for the commissioner 
to purchase any item of property mentioned above if it does not exceed rupees 


one thousand in value. 


Application of sections 
257-F to 257-H to cheri or 
hutting ground for which 


standard plan has been 
approved under section 
257-J. 


ground, and 


257-O. When a standard plan of a cheri or. 


‘hutting ground, and any Schedule B, annexed to the 


report made under section 257-I with respect to that 
cheri or hutting ground, have been approved under 
section 257-J— 


(a) the provisions of section 257-F shall apply to such cheri or hutting 


` (b) the provisions of sections 257-G and 257-H shall apply to such cheri 
or hutting ground in respect of the improvements indicated in that schedule as 
provided in sub-section (4) of section 257-I. i 


257-P. (1) Notwithstanding anything contained in sections 257-J to 


Alternative power of 
Commissioner to make stan- 
dard plan, to purchase or 
acquire cheri or hutting 
ground and to carry’ out 
improvements himself or 
through purchaser or lessee. 


257-O, the standing committee may, after receipt of 
a report made under section 25/-I with respect to 
any cheri or hutting ground, and after giving an 
opportunity of being heard to the owner or owners 
thereof, pass a resolution to the effect that the cheri 
or hutting ground is an unhealthy area and that, in 
its opinion, the purchase or acquisition of the cheri 
or hutting ground, or of any portion thereof, is neces- 


sary for the purpose of making the improvements referred to in the said 


report. 


(2) When any such resolution has been passed, the commissioner shall 
make a plan for the improvement of the said cheri or hutting ground or portion 
thereof, together with such estimates as may be necessary fora due under- 
standing of the same, and. may then purchase or acquire the said cheri, hutting: 


ground or portion, and such 
the cheri or hutting ground. 


plan shall be deemed to be the standard plan of 


(3) When any cheri or hutting ground or portion of a cheri or hutting 
ground has been so purchased or acquired, the commissioner shall as soon as 
is reasonably practicable, either— 


(a) shall or lease the same or part thereof to any person for the purpose 
and under the condition that he will, as regards the land so sold or leased 
to him, carry out the improvements shown in such standard plan, or 

(b) himself bring the said cheri, hutting ground or portion’ or any 
part of the same which has not been sold or leased under clause (a), into 
conformity with such*standard plan, or 

(c) take measures tor the erection of sanitary dwellings for the working 
classes or for the poorer classes, or for both, on such land. 

(4) Whenever the commissioner desires to sell or lease under sub-section 
(3) any cheri or hutting ground or any portion thereof, he shall, on application . 
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made on that behalf, give to the person from whom the same was purchased 
or acquired, or his heirs, executors 'or administrators, a preferential right to 
purchase or take on lease such cheri, hutting ground or portion at such rates 
and on such terms and conditions as may be fixed by the standing committee, if 
the standing committee considers that such right can be given without detriment 
to the carrying out of the purposes of this Act. If more than one person so 
applies, the standing committee shall determine which of such persons shall have 
the preferential right under this sub-section to purchase or take on lease such 
cheri or hutting ground or portion. 


Proportions of area or 257-Q. (1) No standard plan approved fora 
ee Having o cheri or hutting ground under this Chapter shall, 
as streets, passages ee without the consent of the owner thereof, show more 
open lands. than— 

(a) one-third: of the whole area of such cheri or hutting ground as 
streets or passages, or f i 


(b) one half of such area as open lands not to be built upon, whether 
such open lands be common ground, streets, passages or spaces behind a line of 
buildings or huts. 


(2) In calculating tne said proportions of one-third and one-half of any 
such area, no tank situated therein that has not been filled up shall be taken 
into account. Z 
. f 257-R. (1) When the land included in a cheri 
ee ue o or hutting ground is owned by more owners than one, 
tion for adjustments of €ach owning one or more separate plots of such land; 
plots. the standard plan approved under this Chapter for 
such cheri or hutting ground shall, as far as practi- 

cable provide — . 


(a) for one or more buildings or huts being completely contained in 
each such plot, and : 


(b) for such proportion ‘of each such plot being taken for streets, 
passages and open land as is specified in section 257-Q. 


(2) If agreater proportion of any one such plot than the proportion 
specified in section 257-Q is so taken, such standard plan shall indicate— 


, (i) the compensation which shall be payable to the owner of such plot, 


and 
(ii) the persons who are liable to pay such compensation by reason 
of their benefiting by such greater proportion having been taken. 


(3) If no person can equitably be called upon to pay such compensation, 
the same shall be paid by the corporation, 


(4) Any compensation payable under this section to the owner or 
owners of any land in a cheri or hutting ground shall not be paid until such 
land has been brought into complete conformity with the standard plan. 


257-S. (1) Every street or passage in a cheri or hutting ground which 
is shown in the standard plan approved under this 
aon ear eee eee for that cheri or hutting ground and which 
not public streets to remain 15 not a ready a public street, shall, unless such street 
private. or passage is declared to be a public street under 
section 219, be deemed to,be a private street and the 
portion thereof which falls on the land of each owner shall belong to such 
owner: 
f Provided that any portion of any such street or passage which is 
situated on land purchased or acquired under section 257-N shall remain the 
property of the corporation, ` 
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(2) Every such private street shall, at alltimes, be kept open for 
scavenging purposes and for all other purposes of this Act in such manner 
as the commissioner may require, and shall also be kept open for the use 
of all the tenants of the cheri or hutting ground: 


Provided that, notwithstanding anything contained in the Indian 
Limitation Act, 1908, no use of any such street shall, by reason of any lapse 
of time, be held to confer a right of way on the public so as to bring the 
street within the definition of a public street in clause (20) of section 3. 


257-T, The bathing arrangements and privy accommodation in a cheri 

or hutting ground, which are shown in the standard 

Bathing arrangements and plan approved under this Chapter for such cheri or 

eae ee a aie ots d ae hutting ground as being common to the use of all or 

shown in standard plan, to SOme of the tenants of the cheri or hutting ground, 

be kept open for use of Shall at alltimes be kept available for the use of 
tenants. such tenants: 


Provided that, notwithstanding anything contained in the Indian 
Limitation Act, 1908, if at any time the land on which any such bathing ar- 
rangements or privy accommodation are provided ceases to form part of such 
cheri or hutting ground, no such use shall, by reason of any lapse of time, be 
held to confer any right on any person so as prejudicially to affect the rights 
of the owner of such land. 


257-U. (1) The owner or owners of any land ina cheri or hutting 

, , ground, for which a standard plan has been approved 

Owner of land in cheri under this Chapter, shall maintain in proper order 

or hutting ground to : ‘i : S 

maintain certain convenien- ĉ@Nd repair, to the satisfaction of the commissioner, 
ces on his land. such streets, passages, drains, common bathing 
arrangements, common privy accommodation, means 

of lighting, means of water-supply and other works on the land as may be 
shown in the plan. i 


(2) The commissioner may, at any time, cause a notice to be served upon 
such owner requiring him so to maintain such streets, passages, drains, common 
bathing arrangements, common privy accommodation, means of lighting, means 
of water-supply and other works: 

Provided that any convenience made by the owner of a building or hut 
for his own use shall, subject to such notice as aforesaid, be maintained by him 
and not by the owner of the cheri or hutting ground. 

(3) If the commissioner is satisfied that any street, passage, drain, 
bathing arrangements, privy accommodation, means of water-supply or other 
work or any portion thereof, has been damaged by any tenant or tenants of the 
cheri or hutting ground, the commissioner may, if he thinks it desirable to do 
so, call upon such tenant orany one or more of such tenants by a notice to 
repair such street, passage, drain, bathing arrangements, privy accom- 
modation, means of water-supply or other work or portion thereof. 

`. (4) Notwithstanding anything contained in this section or in section 
257-T, the scavenging of streets and common privies shall be done by the 
corporation free of charge. 


Right of owner of land 257-V. (1) The owner of any land in a cheri 
and owner of building or hut or hutting ground, for which a standard plan has 
over streets, land anddrains been approved under this Chapter, shall be deemed 
shown in standard plan. to be the occupier of— 

(a) all the streets, passages and common ground, 
(b) all drains provided for the use of more than one hut, and 


(c) the common bathing arrangements, common privies and means of 
lighting the cheri or hutting ground 
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on such land, so far as the same are constructed in accordance with the 
standard plan. 

(2) The owner of any building or hut in such cheri or hutting ground 
shall be deemed to be the occupier of— 


(i) the land on which such building or hut stands, 

(ii) the open space behind such building or hut which appertains thereto, 
and l 

(iii) every drain, privy, means of lighting or water-connexion (if any) 
provided for the sole use of such building or hut. 


, ; 257-W. When a cheri or hutting ground has 
Piro o7, pee proni been brought into conformity with the standard plan 
remodelled cheri or hutting @Pproved under this Chapter for such cheri or hutting 
ground. ground, it shall be deemed to be a remodelled cheri 


or hutting ground. 


257-X. (1) The owner of any land included ina cheri or hutting ground 

and bearing a separate number in the assessment- 

Gee ee book may, at any time, whether a standard plan for 
cheri or huttine sound in the cheri or hutting ground has been prepared under 
certain cases. this Chapter or not, send notice to the commissioner 
that he intends to remove all the buidings or huts 


standing on such land: 


Provided. that the receipt of any such notice by the commissioner shall ' 
not be a bar to the approval by the commissioner or the standing committee 
under this Chapter, of a standard plan for such cheri or hutting ground. 


(2) From the date of such notice no application shall be entertained for 
erecting on such land any new building or hut or adding to any building or hut 
standing on the land. f 


(3) Such owner shall, within six months after the date of such notice, 
or within such further time as the commissioner may from time to time allow, 
remove all buildings or huts standing on such land; and, if he does not do so, 
the notice shall be deemed to be cancelled. 


(4) When all such buildings or huts have been so removed, such land 
shall, according to its situation either— 


(i) be altogether excluded from the limits of the cheri or hutting 
ground, or ` 

(ii) be shown in a standard plan approved for the cheri or hutting 
ground under this chapter, as not being a part of such cheri or hutting ground: 

Provided that, if in the standard plan any street or passage is shown on 
such land, the provisions of sections 257-H, 257-K, 257-O, 257-S, 257-U and 
257-V, shall, with all necessary modifications, be deemed to apply to such street 
or passage unless the commissioner otherwise directs. 

(5) If, after all the buildings or huts standing on any land have been 
removed under sub-section (3), any application is received for erecting any 
building or hut on such land, the commissioner may, by notice, require the owner 
of the land to carry out such improvements included in the standard plan as he 
may think fit. 


_ (6) When all the buildings or huts standing on any land within a cheri or 
hutting ground have been removed under sub-section (3) the standing commit- 
tee may either— _ : 

(a) cancel the standard: plan (if any) already approved, under this 
Chapter, for such cheri or hutting ground, or ’ 

(b) modify such plan, after hearing the objections (if any) of any 
owner of land included in such cheri or hutting ground. : 
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(7) Where any land, formerly included ina cheri or hutting ground, 
ceases to be so included, and where any street or passage was shown on such 
land in the standard plan and where on such land ceasing to be so included the 
commissioner does not consider it to be practicable or expedient to change the 
alignment of such street, he shall, in applying the proviso to sub-section (4) to 
such street, compensate the owner of such land for any area that is included in 
such street which is in excess of one-seventh of the entire area of the land 
which ceases to be included in the cheri or hutting ground. 
Cheri or hutting ground streets. 
257-Y. (1) In any cheri or hutting ground, in respect of which a 
P , standard plan has not been prepared, or in any area 
RA a e in which it appears to the commissioner that huts are 
ments for cheri or hutting likely to be erected, the standing committee may, 
ground streets. after considering the objections, if any, of any owner 
i of land in such cheri or hutting ground, or in such 
area prescribe alignments, not more than sixteen feet in width, for such private 
' streets as it may think fit. l 


; (2) When the land within such cheri or hutting ground or area is owned 
by more owners than one, each owning one or more separate plots of such land, 
such alignments shall, as far as practicable, be so prescribed as not to occupy, 
within any such plot, more than one-fourth of the area thereof and shall not 

_ ordinarily be less than one hundred feet apart. 

(8) If, in any such plot, more than one-fourth of the area thereof is 
occupied by such alignments, the corporation shall pay such compensation to 
the owner of the plot as the standing committee may fix as reasonable: 

Provided that no compensation shall be paid in respect of any such plot 
as long as any hut or other structure other than a masonry building is left 
standing within any such alignment in the plot. 

n (4) No building or hut or portion thereof shall be erected within any 
alignment prescribed under sub-section (1). 

(5) The provisions of section 257-S shall, with all necessary modifica- 
tions, be deemed to apply to every street the alignment for which has been pre- 
scribed under this section. 


pean a eaaa on 257-Z. (1) In any cheri or hutting ground, 
ing huts within street or at any time after the expiration of seven years from 
hut alignment in cherior the time when any alignment has been prescribed— 
hutting ground. 


(a) for a street under section 257-Y, or 


` (b) for buildings or huts, 

the commissioner may, by notice, require the owner of the land or the owners 
or occupiers of existing buildings or huts to remove such buildings or huts or 
portions thereof as fall— \ 

(i) within any such prescribed street alignment, or 

(ii) within six feet on either side of any such prescribed building or hut 
alignment ce 
as the case may be. SE 4 , ; 

(2) When a building or hut has been removed under the provisions of 
sub-section (1), the corporation shall pay to the owner thereof such compensa- 
tion as the standing committee may consider to be reasonable, but such com-, 
pensation shall in no case exceed the value of the building or hut less the value 
of the materials thereof, `. : : 


` 
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;, Power of'commissioner i DE ; 
to require space to be kept 257-AA, Any person who erects a masonry 
between masonry building ` buildinr a i 
in cheri or hutting ground PUMCINE 
and centre -line of cheri-or 
hutting ground street. ‘ ; 
- (a) in any cheri or hutting ground ìn respect of which a standard plan 
has been approved under sections 257-C, 257-D, or 257-J, or 


(b) in any cheri or hutting ground or area in: respect of which align- 
ments for streets have been prescribed under section 257-Y, 
shall, if so required by notice issued by the commissioner, leave a clear space of 
fifteen feet between the centre line of any street or passage shown in such plan, 
or of any street the alignment for which has been so prescribed, as the case may 
be, and the nearest part of such building. 


257-BB. (1) The provisions of this Chapter and of any rules or by-laws 

ae made under this Act in so far as they relate to 

Applicaton of provisions construction and reconstruction of buildings or huts 

SE Crap ta altera- in cheris or hutting grounds shall -also be applicable 

. ` to any alteration of or addition to such buildings or 

huts: , . 

; Provided that works of necessary repair which do not affect the position 

or dimensions of a building or hut or any room therein shall not be deemed to 
be an alteration or addition for purposes of this section. . 


(2) If any question arises as to whether any addition or alteration is a 
necessary repair not affecting the position or dimensions of a building, hut or 
room, such question shall be referred to the standing committee whose decision 
shall be final.” 


126. In the heading to section 258 of the: said Act, for the words 
Amendment of section Dangerous Buildings’, the words “Dangerous 
‘ Structures” shall be substituted and in that section 
258, Madras Act IV of 1919. ~ mina i 
; for the word “building” wherever it occurs, the word 
“structure” shall be substituted. 


Arene ot i 127. In sub-section (1) of section 259 of the 
mendment or section said Act, for the words “endanger any person using 
aa Madras Rei EV ot a public or private street,” the words “endanger any 


person or any structure” shall be substituted. 


a 6 128. In section 261 of the said Aur N the 
menement or section word “building” wherever it occurs, the word “‘struc- 
aoe Madia cb VS 88. ture” shall be substituted and after the word “pan- 
i i dal” in both places where it occurs the word “fence” 


shall be inserted.. 


129. In sub-section (2) of section 264 of the 


l o arn said Act, the words and figures “under section 391” 
Hide i ` shall be omitted. 


- Amendment of section : 

265, Madras Act IV of 130. In section 265 of the said Act— 

1919. x 
(i) for sub-section (1), the following sub-section shall be substituted, 

namely :— f 


“(1) The commissioner may hy notice require the owner of or person 
having control over any private water-course, spring, tank, well or other place 
the water of which is used for drinking, bathing or washing clothes to keep the 
same in good repair, to cleanse it in such manner as the commissioner may 
direct’ and to protect it from pollution caused’ by surface drainage or other 
matter_in such.manner as may.be provided. in the notice; and... . : 


, 
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(ii) in sub-section (2), after the words “used for drinking,” the words 
“bathing or washing clothes, as the case may be,” shall be inserted. 


Amendment of ion : i 
270. Ma E Act 17 EO 131. In section 270 of the said Act— 

(i) for the words “which is ina filthy or unwholesome state, or over- 
grown with prickly-pear or other noxious vegetation,” the words “which appears 
to him to be in a filthy or unwholesome state or overgrown with any thick or 
noxious vegetation, trees or undergrowth injurious to health or offensive to the 
neighbourhood” shall be substituted ; and 


(ii) for the words “otherwise put the same in proper state,” the words 
“otherwise put the building or land in proper state or to clear away and remove 
such vegetation, trees or undergrowth” shall be substituted. 


Insertion of new section 132. After section 270 of the said Act, the 
-A i / i X ‘ , 
o a Ree eves following section shall be inserted, namely :— 


“270-A. If in the opinion of the commissioner the storage, dumping or 

. deposit in any building or land of coal, charcoal, ashes 

t Abatement of nuisance cinders, gunny bags, wool, cotton, or any material, or 

rom dust, smoke, etc. Pe É 3 5 

the sifting, breaking, cutting or burning of such coal, 

charcoal, ashes, cinders or material or subjecting the same to any process, causes 

or is likely to cause nuisance to the inhabitants in the neighbourhood of such 

building or land, by the emanation of dust, floating particles, smoke, unwhole- 

some smell or noise or otherwise, he may, by notice, require the owner or occu- 

pier of such building or land to take such steps as may be specified in the notice 
for the abatement of such nuisance.” 


133. In sub-section (3) of section 273 of the said Act, for the words “in 
, proportion to the increased value acquired by their 
„Amendment of section gwn property” the words “in such proportion to the 
273, Madras Act IV of 1919. . 2 : $ saa 
increased value acquired by their respective buildings 
as may be determined by the commissioner.” shall be substituted. 


134. In section 278 of the said Act, for the words “Governor-General in 
iets ke, wae e Council,” the words “Government of India ” and for 
mengment ot secon the words “the Government’ in both places where 
i a a they occur, the words “such Government” shall be 


substituted. 
. Substitution ot iew nee 135. For section 279 of the said Act, the follow 
river i919. °® ing section shall be substituted, namely :— 


“279. (1) No person shall without or otherwise than in conformity with 

TIOS the terms of a licence granted by the commissioner in 
i 7 ombitan in respect of this behalf, keep any lodging house, eating-house, tea- 
odging houses. shop, coffee-house, cafe, restaurant, refreshment 
room, or any place, where the public are admitted for repose or for the con- 
sumption of any food or drink or any place where food is sold or prepared for 
sale. 

Ex planation—Lodging house means a hotel, boarding house, choultry or 
rest-house other than a choultry or rest-house maintained by the Government or 
a local authority, unlicensed emigration depot or any place where casual visitors 
are received and provided with sleeping accommodation with or without food 
on payment but does not includea students’ hostel under public or recognized 
control, 

(2) The commissioner may at any time cancel or suspend any licence 
granted under sub-section (1) if he is of opinion that the premises covered 
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thereby are not kept in conformity with the conditions of such licence or with 
the provisions of any by-law made under section 349 relating to such premises 
whether or not the licensee is prosecuted under this Act.” 
136, In the heading to section 280 of the said Act the words ‘and birds’ 
Riedie. o> cgeitek shall be added after the word ‘animals’ and in clause 
280, Madras Act TV of 1919. ( b) of that section after the word ‘animal’ the words 
or bird’ shall be inserted. 


Amendment ‘of section ; i 
282, Madras Act IV of 1919. 137. In section 282 of the said Act— 


(i) to sub-section (2), the following proviso shall be added, namely :— 

“Provided that this section shall not apply to any place licensed as a place 
o eb entertainment or resort under the Places of Public Resort Act, 1888” 
an 

(ii) in sub-section (3), after the words “use any place,” the words “or 
allow any place to be used” shall be inserted. 


Substitution of new sec- 138. F a 285 of th id Act. th 
tions f ion 2 199, or section 469 of the sal ct, e 
Act IV of 1919, $9 eases pua E heading and sections shall be substituted, 

namely :— 


“Landing places, cart-stands, etc. 


285. (1) The commissioner may construct or provide public landing 

2 ; places, halting places, cart-stands, cattle-sheds and 
ees, eens cow-houses and may charge and levy such fees for 
: É ER the use of the same as the standing committee may 

x. 

Explanation.—A cart-stand shall, for the purposes of this Act, include a 
stand for carriages including motor vehicles within the meaning of the Indian 
Motor Vehicles Act, 1914, and animals. 

(2) A statement of the fees fixed by the standing committee for the use 
of each such place, shall be put up in English, Tamil, Telugu and Hindustani in 
a conspicuous part thereof. 

(3) The commissioner may farm out the collection of such fees for any 
period not exceeding three years at a time, on such terms and conditions as he 

may think fit. 

285-A. Where thẹ commissioner has provided a public landing place, 

oe halting place, cart-stand, cattle-shed or cow-house, he 
Ry, pau ee a ae pe may prohibit the use for the same purpose by any 
public street as cart-stand, Person within such distance thereof as may be deter- 
etc. mined by the standing committee of any public place 

or the sides of any public street. 


285-B. (1) If the fee leviable under sub-section (1) of section 285 is 
not paid on demand, the person appointed to collect 
Peed of cartstand such fee may seize and detain such portion of the 
nS appurtenances or load of such cart, carriage, motor 
vehicle, or animal‘as will, in his opinion, suffice to defray the amount due; in 
the absence of any such appurtenances or load or in the event of their value 
being insufficient to defray the amount due, he may seize and detain the cart, 
carriage, motor vehicle, or animal. 

(2) All property seized under sub-section (1) shall be sent within 
twenty-four hours to the commissioner or to such person as he may have autho- 
rized to receive and sell such property and the commissioner shall forthwith 
give notice to the owner of the property seized, or if the owner is not known or 
is not resident within the city, to the person who was in charge of such property 
at the time wheni it was seized.or if such person is not found, give public notice 

M—8 
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that after the expiry of two days, exclusive of Sunday, from the date of service 
or publication of such notice, the property will be sold in auction at:a place to 
be specified in the notice. 
`` (8) Lf at any time before the sale has begun, the amount due on account 
of the fee, together with the expenses incurred in connexion with the seizure, 
detention and proposed sale is tendered to the commissioner or other person 
authorized as aforesaid, the property seized shall be forthwith released. , f 
(4) If no such tender is made, the property or a sufficient’ portion there- 
of may be sold‘and the proceeds of the sale applied to the payment of — 
- (i) the amount due on account of the fee; ; 
f (ii) such penalty not exceeding the amount of the fee as the commis- 
sioner may direct; and 
j (iii) the expenses incurred in connexion with the seizure, detention and 
sale. ` i 
(5) If, after making the payments referred to in sub-section (4) there is 
any surplus sale proceeds or any property remaining unsold, the same shall be 
.paid or delivered to the owner or other person entitled thereto. 


285-C. (1) No person shall open a new private 
cart-stand or continue to keep open a private cart- 
stand unless he obtains from the commissioner a 
licence to do so: 


Licence for private cart- 
stand. 


(2) Applications for such licence shall be made by the owner of the place 
in respect of which the licence is sought not less than thirty days before such 
place is opened as a cart-stand or not less than thirty days before the com- 
mencement of the year for which the licence is sought to be renewed, as the 
case may be. . l 

(3) The commissioner shall, as regards private cart-stands already law- 
fully established and may, at his discretion, as regards new private cart-stands, 
grant the licence applied for, subject to such regulations as to supervision and 
inspection and to such conditions as to conservancy as he may think proper, or 
he may refuse to grant any such licence for any new priyate cart-stand. The 
commissioner may, at any time for breach of the conditions thereof, suspend or 
cancel any licence which has been granted under this section. The commis- 
sioner may also modify the conditions of the licence to take effect from a 
specified date. ; 


(4) When a licence is granted, refused, suspended, cancelled, or modifi- 
ed: under this section, the commissioner shall cause a notice of such’ grant, 
‘refusal, suspension, cancellation or modification, in English and a vernacular 
‘language of the locality, to be posted in some conspicuous place at or near the 
eritrance to the place in respect of which the licence was sought or had been 
obtained. mS 

(5) The commissioner may levy for every licence granted under this 
section a fee not exceeding six hundred rupees per annum: Provided that no 
fee shall be levied in respect of a licence for a cart-stand for the use of which 
no charge is made. _ $ ' 

(6) Every licence granted under this section shall expire at the end of 
the year for which it is granted.” $ 8 


b Ineerion ot ee, veered 139, Before section 286 of the said Act, the 
Act IV of 1919 PTS following heading shall be inserted, namely :— 


“Carcasses of animals,” 


y Substitution, of new sec- 140. For sections 287, 288, 289 and 290 and the 
tions for sections 287, 288, heading to section 290 of the said Act, the following 


ee ais: 230, Madras ActIV Sections shall be substituted, namely: .- =... uu 
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Purposes for which s e aps rai 
within the loite AR , 287. (1) No place within the limits of the 
or within three miles there- City shall be used for any of the purposes mentioned 
of may not be used without in Schedule VI without a licence obtained from the 
Heese ond payment ee commissioner and except in accordance with the 

ttionate tax Anditi : ` . 
ibaa da he etter os 2 conditions specified therein. 

(2) The commissioner shall, if so required by the council, publish a 
notification in the Fort St. George Gazette and in two or more local newspapers 
that any place at a distance within three miles of the limits of the city shall not 
be used for any one or more of the purposes mentioned in Schedule VI without 
a licence obtained from the commissioner and except in accordance with the 
conditions specified therein: : 


Provided that no such notification shall take effect— 


(a) unless the sanction of the Local Government has been obtained 
therefor; and 


(b) until the expiry of thirty days from the date of its publication in the 
. Fort St. George Gazette, : 


(3) The owner or occupier of every place for the use of which for any 
purpose a licence is required under sub-section (1) or sub-section (2) shall 
apply to the commissioner for such licence not less than thirty days before the 
place is used for such purpose or within thirty days of the publication of the 
notification under sub-section (2) in the Fort St. George Gazette, as the case 
may be. 

(4) Every application for a licence for the use of any place for the pur- 
pose of storing or selling explosives, timber or. other combustible materials shall 
contain a statement showing the boundaries and measurements of such place. 


(5) The commissioner may grant such licence subject to such restric- 
tions and regulations as may be specified by him therein or he may refuse to 
grant such licence. 

(6) Every such licence shall expire at the end of the year for which it is 
granted, or at such earlier date as the commissioner may, for sp-cial reasons, 
specify in the licence. ; 


(7) Applications for renewal of such licences shall be made not less than 
thirty days before the commencement of the year for which the renewal is 
sought. 


(8) Where a licence is granted under this section for the use of any 
place outside the limits of the city, the corporation shall pay to the municipal 
council or local board competent to issue a notification in respect of such place 
under sub-section (1) of section 249 of the Madras District Municipalities Act, 
1920, or sub-section (1) of section 193 of the Madras Local Boards Act, 1920, 
as the case may be, such proportion of the fee received by the corporation for 
the grant or renewal of such licence as the Local Government may, by general 
or special order, determine. 


(9) No notification under sub-section (1) of section 249 of the Madras 
District Municipalities Act, 1920, or sub-section (1) of section 193 of the 
Madras Local Boards Act, 1920, shall, notwithstanding anything contained in 
those Acts, take effect in any area within ihree miles of the limits of the city 
except with the previous sanction of the Local Government. 

Application to be made 
for construction, Y i 
ie) e . 
EI OT D work 288. (1) Every person intending— 
place in which steam or à ; 
other power is .to be 
employed. 
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_ (a) to construct or establish any factory, workshop or work-place in 
which it is proposed to employ steam-power, water-power, or other mechanical 
power or electric power, or 


(b) to instal in any premises any machinery or manufacturing plant 
driven by steam, water, electric or other power as aforesaid shall before begin- 
ning such construction, establishment or installation make an application in 
writing to the commissioner for permission to undertake the intended work. 


(2) The application shall specify the maximum number of workers 
proposed to be simultaneously employed at any time in the factory, workshop, 
work-place or premises and shall be accompanied by— 


(a) a plan of the factory, workshop, work-place or premises prepared 
in such manner as may be prescribed by rules made in this behalf by the Local 
Government ; and 

(b) such particulars as to the power, machinery, plant or premises as 
the council may, require by by-laws made in this behalf. 

(3) The commissioner shall, as soon as may be after the receipt of the 
application— 

(a) grant the permission applied for either absolutely or subject to such 
conditions as he thinks fit to impose, or 


(b) refuse permission if he is of opinion that such construction, 
establishment or installation is objectionable by reason of the density of the 
population in the neighbourhood or is likely to cause a nuisance. 


(4) Before granting permission under sub-section (3) the commissioner— 


(a) shall, if more than nine workers are proposed to be simultaneously 
employed at any time in the factory, workshop, work-place or premises, obtain 
the approval of the inspector of factories appointed under the Factories Act, 
1934, having jurisdiction in the city or if there is more than one such inspector, 
of the inspector designated by the Local Government in this behalf by general 
or special order, as regards the plan of the factory, workshop, work-place or 
premises with reference to— : 


(i) the adequacy of the provision for ventilation and light, 
(ii) the sufficiency of the height and dimensions of the rooms and doors, 
(iii) the suitability of the exits to be used in case of fire, and 


(iv) such other matters as may be prescribed by rules made by the Local 
Government, and 


(b) shall consult and have due regard to the opinion of the health 
officer as regards the suitability of the site of the factory, workshop, work- 
place or premises for the purpose specified in the application. 


(5) All chimneys in connection with any such factory, workshop or 
work-place or any such machinery or manufacturing plant shall be of such 
height and dimensions as the commissioner may determine. 


(6) More than nine workers shall not be simultaneously employed at 
any time in any factory, workshop, work-place or premises, unless the permis- 
sion granted in respect thereof under sub-section (3) authorizes such employ- 
ment or unless fresh permission authorizing such employment has been obtained 
fromthe commissioner. Before granting such fresh permission, the commis- 
sioner shall obtain the approval of the inspector of factories, referred to in 
clause (a) of sub-section (4), as regards the plan of the factory, workshop, 
work-place or premises, with reference to the matters specified in that clause. 


(7) The ‘grant of permission under this section shall not be deemed to 
dispense with the necessity for compliance with the provisions of sections 234 
and 236 or sections 248 and 249, as the case may be. 
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Explanation:—The word “worker” in sub-sections (2), (4) and(6) shall, 
in relation to any factory, workshop, work-place or premises, have the same 
meaning as in the Factories Act, 1934. 

289. (1) If, in any factory, workshop or work-place in which steam- 

Oa i power, water-power or other mechanical power or 

gov omm one may ıssuè electric power is used, nuisance is in the opinion of 

irections for abatement of ene - : 

nuisance caused by steam or the commissioner caused by the particular kind of 

other power. fuel used or by the noise or vibration created he 

may issue such directions as he thinks fit for the 

abatement of the nuisance within a reasonable time to be specified for the 

purpose, s 

(2) If there has been wilful default in carrying out such directions or 
if abatement is found impracticable, the commissioner may— 

(a) prohibit the use of the particular kind of fuel; or 

(b) prohibit the woking of the factory, workshop or work-place 
altogether until such directions have been carried out or between the hours of 
6p.m. and 6 a.m. or during any particular time or times between such hours, 

289-A, Whenever it shall appear to the commissioner that any factory, 

workshop, work-place or any building or place in 
Power of commissioner which steam, water or other mechanical power or 
TA a o: E electric power is used, is not kept in a cleanly state or 
maintain the factory, work- 1S Ot ventilated in such a manner as to render harm- 
shop, etc., in a cleanly state. less as far as practicable any gas, vapour, dust or other 
impurity generated in the course of the work carried 
on therein which in the opinion of the commissioner is a nuisance or is so over- 
crowded while work is carried on as to be dangerous or injurious in the opinion 
of the commissioner to the health of the persons employed therein, or that any 
engine, mill-gearing, hoist or other machinery therein is so fixed or so insecurely 
fenced as to be dangerous to life or limb, the commissioner may by written 
notice require the owner of such factory, workshop, work-place or other build- 
ing or place to take such order as he thinks fit for putting and maintaining the 
` said factory, workshop, work-place or other building or place in a cleanly state 
or for ventilating the same or for preventing the same from being over-crowd- 
ed or for preventing danger to life or limb from any engine, mill-gearing, hoist 
or other machinery therein. f 

Explanation.—Nothing in this section shall be deemed to affect any of the 
provisions of the Indian Boilers Act, 1923, or to authorize the commissioner to 
issue any order relating to the fixing or fencing of any engine, mill-gearing, 
hoist or other machinery in any factory to which the provisions of the Factories 
Act, 1934, are applicable. . 

289-B. Whenever it shall appear to the commissioner that any factory, 

workshop or work-place or any building or any place 
Power of commissioner in which steam, water or other mechanical or electric 
owe e ace ae PNE is employed, is or is likely to become by reason 
nue the use of such factory, © the employment of such power or by noise or by 
etc. any gas, vapour, smoke, vibration, dust or other 
impurity generated in the course of the work carried 
on in such place or by any other cause, a nuisance or danger to the life, health 
or property, of persons in the neighbourhood he may by written notice require 
the owner or occupier of such factory, workshop, work-place, building or place 
to discontinue the use of such factory or place for any of the purposes that may 
be specified in such notice. : 


Commissioner may enter 289-C. (1) The commissioner or any person 
any factory, workshop or authorized by him in* this behalf may enter any 
work-place. factory, workshop or work-place— 


(a) at any time between sunrise and sunset, 
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(b) at any time when any industry is being carried on, and f ; 

(c) at any time by day or night if he has reason to believe that any 
offence is being committed against section 288, 289, 289-A or 289-B. 

(2) No claim shall lie against any person for any damage or inconveni- 
ence necessarily caused by the exercise of powers under this section.or by the 
use of the force necessary for the purpose of effecting an entrance under this 
section, f 


, 289-D. The Local Government may either 
Power of Local Govern- generally or in any particular case make such order 
ment to pass orders or give ; 3 : : 
directions to commissioner. OT give such directions as they may deem fit in respect 
: of any action taken or omitted to be taken under 
section 288, 289,.289-A or 289-B,” 


oo ee seen 141. In section 292 of the said Act— 
. (i) in sub-section (1)— 
(a) before the words ‘public wash-houses’ and ‘wash-house’, “res- 
pectively, the words ‘public bathing houses and’ and ‘bathing-house’ shall be 
inserted ; ae 


(b) for the words “require the payment of such rents and fees,” the 
words “charge and levy such rents and fees” shall be substituted ; and 


(c) the following sentence shall be added at the end, namely :— 


“Such rents and fees shall be recoverable in the same manner as the 
property tax.” ; and 


(ii) after sub-section (3), the following: sub-section shall be added, 
namely :— 

(4) In public wash-houses, the clothes of persons suffering from infec- 
tious diseases and of persons résiding in the premises occupied by the persons 
suffering from such diseases shall be washed separately in a separate block 
wherever set apart for the purpose and shall be washed by such methods as the 
commissioner may lay down in that behalf.” 


142. In sub-section (1) of section 294 of the said Act, for the words “the ' 
commissioner, with the approval of the standing com- 
mittee, may charge such rents and fees for their use 
as he may think fit,” the words “the, commissioner 
may charge and levy such rents and fees for their use as the standing committee 
may determine. Such rents and fees shall be recoverable in the same manner 
as the property tax.” shall be substituted. 


143. For sub-section (1) of section 295 of the 


Amendment of section k > : . nk, 
295, Madras Act IV of 1919. ee eee following sub-section shall be substitut 
eons ed, namely :—— 


(1) The owner of any place within the limits of the city or at a distance 


Amendment of section 
294, Madras Act IV of 1919. 


` within three miles of such limits which is used as a slaughter-house for ‘the 


slaughtering of animals or for the skinning or cutting up of carcasses shall, not 
Jess than thirty days before the commencement of the year for which the 
licence is sought or in the case of a place to be newly opened, not less than one 
month before the opening of the same, apply to the commissioner for a licence: 
Provided that this sub-section shall not take effect in any area outside the 

limits of the city except with the previous sanction of the Local Government.” 
: PERE R Pa, In section 297 of the said Act, after the 
Amendment of section words “within the city,” the words “except in a 
297, Madras:Act IV of 1919. municipal or licensed slaughter-house”’ shall be 

atts inserted. 


Amendment of section 145, In section 299 of the said. Act— 


299, Madras Act IV of 1919, 
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(i) in clause (a) of sub-section (1), for the words “carry on,within the ` 
city” the words “carry on or be employed in” shall be substituted and the words 
“within the city” shall be added at the end; © 

(ii) to sub-section (1), the following provises shall be added, namely :— 

“Provided that no such licence shall be given to any person who is suffer- 
ing from a dangerous disease: 

Provided further that such licence shall be deemed to have been suspend- 
ed while the person to whom it is granted is suffering from a dangerous 
disease” ; and 

(ili) in sub-section (2), for the: words “upon conditions laid down by the. 
commissioner.” the following shall be substituted, namely :—“on such conditions 
as the commissioner may deem necessary. Such conditions may relate to the 
construction, ventilation, conservancy, supervision and inspection of the premises 
whether within or without the limits of the city where the animals from which 
the milk-supply is derived are kept.” 


146. In section 300 of the said Act, before the 


Amendment of section “ ” “ : ” 
300, Madras Act IV of 1919. ee i the word “acquired” shall be 


147. For sub-section (2) of section 301 of the 
said Act, the following sub-sections shall be substitut- 
ed, namely :— 


- 


Amendment of section 
301, Madras Act IV of 1919. 


“(2) The commissioner may in any public market charge and levy any 
one or more of the following fees at such rates as the standing committee may 
determine and may place the collection of such fees under the management of 
such persons as may appear to him proper or may farm out such fees on such 
terms and subject to such conditions as he may deem fit— 

(a) fees for the use of, or for the right to expose goods for sale, in 
such markets; 


(b) fees for the use of shops, stalls, pens or stands in such markets; 

(c) fees on vehicles or pack-animals carrying, or on persons bring- 
ing, goods for sale in such markets; 

(d) fees on animals brought for sale into, or sold in, such markets; and 

(e) licence fees on brokers, commission agents, weighmen and mea- 
surers practising their calling in such markets. : 

(3) Such fees shall be recoverable in the same manner as the property 
tax, 


(4) The council may, with the sanction of the Local Government, close 
any public market or part thereof,” 


i Aek Re a 148. For section 302 of the said Act, the fol- 
Act IV 0f1919, lowing section shall be substituted, namely :— 


“302. (1) No person shall, without the permission of the commissioner, 
or if the fees have been farmed out, of the farmer, 
sell or expose for sale any animal or article within 
any public market. 


(2) Any person who contravenes sub-section (1) or any condition of 
the licence or any regulation made under section 308 or any by-law made under 
section 349 or who commits default in payment of the fees leviable under 
section 301 may after three clear days’ notice be summarily removed from such 
market by any municipal officer or servant and any lease or tenure which any 
person may possess may be terminated for such period and from such date as 
the commissioner may determine without prejudice to the legal rights of the 
corporation to prosecute the person or to recover the fees leviable under section 
301 and the expenses, if any, which the corporation may incur in such removal,” 


Commissioner’s control 
over public markets. 
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149. For sub-section (2) of section 303 of the 


Amendment of section i i i i 
303, Madras Act TV of 1919. said Act, the following sub-section shall be substitut- 
ed, namely :— 


(2) (a) No person shall establish any new private market without or 
otherwise than in conformity with a licence issued by the commissioner with 
the sanction of the standing committee which shall be guided in giving or 
refusing sanction, by the resolutions of the council passed under sub-section (1). 


(b) Applications for such licence shall be made by the owner of the 
place in respect of which the licence is sought not less than thirty days before 
such place is opened as a market.” $ 


Amendment of section g : SAS 
304 Madras Act TV of 1919. 150. In section 304 of the said Act 


(i) in sub-section (1), for the words “in the first month of every year.” 
the words “not less than thirty days before the commencement of the year for 
which licence is sought.” shall be substituted ; and 


(ii) in sub-section (2), for the words “subject to such restrictions and 
regulations” the words “subject to such regulations as to supervision and 
inspection and to such conditions as to sanitation, drainage, water-supply, width 
of paths and ways, weights and measures to be used and rents and fees to be 
charged in such markets” shall be substituted. 


see agree 151. After section 304 of the said Act, the 
Act IV of 1919. ° following sections shall be inserted, namely :— 


“304-A, Every licence granted under section 
303 or section 304 shall expire at the end of the year 
for which it is granted. 


304-B. When a licence granted under section 304 permits the levy of 
any fee or fees of the nature specified in sub-section 
(2) of section 301, a fee not exceeding fifteen per cent. 
of the gross income of the owner from the market in 
the preceding year shall be charged and levied by the commissioner for such 
licence.”’ i 


Amendment of section : i = 
306, Madras Act IV of 1919. 152. In section 306 of the said Act 


(i) in clause (a), after the word “latrines,” the words “of such 
description and in such position and number as the commissioner may think 
fit” shall be inserted; 


(ii) in clause (c), after the word ‘ventilate’ the words ‘and light’ shall be 
inserted ; and 

(iii) in clause (d), after the word “stalls” the words “and make such 
alterations in the stalls, passages, shops, doors or other parts of the market as 
the commissioner may direct” shall be inserted. i 


Insertion of new sections 153. After section 308 of the said Act, the 


308-A and 308-B in Madras š Š : LD 
Act TV of 1919. following sections shall be inserted, namely: 


“308-A. (1) The council may acquire the rights of any person to hold a 

ae i private market in any place and to levy fees therein. 

Acquisition of rights a The acquisition shall be made under the Land 

i lete to hold Acquisition Act, 1894, and such rights shall be deemed 
to be land for the purposes of that Act. 

(2) On payment by the council of the compensation awarded under the 
said Act in respect of such property and any other charges incurred in 
acquiring it, the rights of such person to hold such market and to levy fees 
therein shall vest in the council. 


Period of licence. 


Licence fee for private 
markets. 


a 
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308-B, The person in charge of a market shall prevent the entry therein 

ae of, and shall expel therefrom, any person suffering 

Duty of expelling lepers, from leprosy in whom the process of ulceration has 
etc, from markets and : i : : 

power to expel disturbers. Commenced or from any infectious or contagious 

disease who sells or exposes for sale therein any 

article or who, not having purchased the same, handles any articles exposed 

for sale therein; and lie may expel therefrom any person who is creating a 

disturbance therein,” 


Sion E ace oi (1) Section 309 of the said Act shall be 
oc; renumbered as sub-section (1) of section 309 and in 
309, Madras Act IV of 1919. that section as to renumbered— _ 

(i) for the words ‘flesh or fish intended for human food,’ the following 
shall be substituted, namely :— 

‘flesh, fish or poultry intended for human food— 

(a) in any place within the limits of the city, or 

(b) in any place within three miles of such limits and not included in 
any municipality constituted under the Madras District Municipalities Act, 
1920,’ and 

(ii) after the existing proviso, the following proviso shall be added, 
namely :— 

` “Provided further that no licence shall be required for any place included 
in a public market as defined in section 167 of the Madras Local Boards Act 
1920,” 

(2) To the same section, the following sub-sections shall be added 
namely :— 

(2) The commissioner may by an order and subject to such restrictions 
as to supervision and inspection as he thinks fit, grant or refuse to grant such 
licence. 

-(3) Every such licence shall expire at the end of the year for which it is 
granted or at such earlier date as the commissioner may, for special reasons, 
specify in the licence.” 


, 


? 


Ptsec a te ‘ 155, In section 310 of the said Act, for the word 

eee oL, corso, “articles,” the words “animal, bird or article” shall 
310, Madras Act IV of 1919. De substituted 

Insertion of new section 156. After section 310 of the said Act, the 


ei in Madras Act IV of following section shall be inserted, namely :— 


“310-A. If any question arises whether any place where persons 

aa : assemble for the sale or purchase of articles of food 

Decision of disputes as or clothing, of livestock or poultry, of cotton ground- 
to whether places are ind f , 

narkets nut or other industrial crops or of any other raw or 

' , manufactured products, is a market or not, the com- 

missioner shall make a reference to the Local Government and the decision 

of the Local Government on the question shall be final.” 


Substitution of En 157. For section 314 of the said Act, the following 
SERN: P n 14, section shall be substituted, namely :— 
Power of commissioner “314. If it appears to the commissioner or a 


i i ed nimal 3 ; 
ce Pps ammas person duly authorized by him— 


(a) that any animal, poultry or fish intended for food is diseased, or 
(b) that any article of food is noxious, or 
(c) that any utensil or vessel used in manufacturing, Preparing or 
containing any article of food is of such kind or in such state as to render the 
articles noxious, . 
M—9 
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he may seize or carry away or secure such animal, poultry, fish, article, utensil 
or vessel in order that the same may be dealt with as hereinafter provided. 


Explanation.—-Meat {subjected to the process of blowing shall be deemed 
to be noxious,” . 
. Amendment of section 158. In sub-section (1) of section 316 of the 
316, Madras Act IV.of 1919. said Act— 

(i) after the words ‘or other article of food’ the words ‘or any utensil 
or vessel’ shall be inserted; and 


(ii) the words ‘in such manner as to prevent its being used for human 

food or exposed for sale’ shall be omitted. 
Amendment of section 159. In sub-section (1) of section 320 of the 

320, Madras Act IV of 1919. said Act— 

(i) before the words “without the limits of the city,” the words “with 
the sanction of the Local Government” shall be inserted; and 

(ii) for the words “charge rents and fees,” the words “charge and levy 
rents and fees” shall be substituted. 


160. In section 324 of the said Act, for clause 


Amendment of section (g) of sub-section (1), the following clause shall be 
324, Madras Act IV of 1919. substituted, namely :— 


“(a) that any registered or licensed place for the disposal of the dead or 
any place provided for such disposal by the council or by the Local Government 
is in such a state or situation as to be or to be likely to become dangerous to 
the health of persons living in the neighbour hood thereof, or,” 


. Substitution canes seer 161. For section 325 of the said Act, the fol- 
Ty of 1919 soa lowing section shall be substituted, namely :-— 
To ii tespect oe 325. No person shall— 

(a) bury or cause to be buried any corpse or part thereof in a grave 
whether dug or constructed of masonry or otherwise in such manner that the 
surface of the coffin or the surface of the body where no coffin is used, is at a 
less depth than five feet from the surface of the ground; or 


(b) build or dig or cause to be built or dug any grave in any burial 
ground at a less distance than two feet from the margin of any other existing 
grave; or ee a ae . 

: (c) without the sanction in writing of the commissioner or an order in 
writing of a magistrate, reopen a grave already occupied; or 
, (d) convey or cause to be conveyed a corpse or part thereof to any 
burial or burning ground, and not cause the burial or burning of the same to 
commence within six hours after its arrival at such place; or 
. (e) when burning or causing to be burnt a corpse or part thereof 
permit the same or any part thereof or its clothing to remain without being 
completely reduced to ashes ; or 

(f) carry through any street a corpse or part thereof not decently 
covered ; or, ` a nigh : 

(g) while carrying a corpse or part thereof within the city leave the 
same in or near any street’ for any purpose whatever; or ; 

(h) remove, otherwise than in a closed receptacle, any corpse or part 
thereof, kept or used for the purpose of dissection, 

Insertion of new section - 162, After section 325 of the said Act the 
oa Madras Act lV of following section shall be inserted, namely :— 
_ 325-A. The owner of, or other person hav- 
“i Bending, ete; of private ing ‘control over, any private burial ground shall 
purial ground. ¢ fence and maintain the same properly to the satis- 
faction of the commissioner.” ‘ 
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163. In sub-section (2) of section 327 of the said Act, for the words 
EN 3 “Such registration”, the words “Information of 
mengment ox, secdon births and deaths shall be given and their registra- 

2 $ . - 
327, Madras Act IV of 1919. tion” shall be substituted. ; 


Repeal of section 328, 164. Section 328 of the said Act shall be omit- 
Madras Act IV of 1919. ‘ted. 
Amendment of section 165, In section 331 of the said Act— 


331, Ma iras Act IV of 1919. 


(i) after the word “commissioner”, the words “or health officer” shall be 
inserted; and 


(ii) for the words “and take such measures”, the words “and except in 
cases where he is satisfied that adequate arrangements have been made or exist 
for the proper care and treatment of the person who is suffering or is suspected 
to be suffering from any dangerous disease, remove or cause to be removed 
such person to any Governmeut or municipal medical institution intended for 
the treatment of patients suffering from such disease, and take such other 
measures” shall be substituted. 


166. In sub-section (1) of section 333 of the said Act, after-the words 
sea ; i ee ra the health officer or assistant health 
mendment of section officer”, the words and figures “whether on a certifi-’ 
333, Madras Act IV of 1919. _ cate signed by a medical practitioner registered under 
the Madras Medical Registration Act, 1914, or otherwise” shall be inserted. 


167. In sub-sections (1) and (3) of section 334 

Amendment of section Of the said Act, after the word “commissioner” 

334, Madras Act IV of 1919. wherever it occurs, the words “or health officer” shall 
be inserted, 


Amendment of section : : i 
336, Madras Act IV of 1919. 168. In section 336 of the said Act— 


(i) after the word “infection” wherever it occurs, the words “from any 
dangerous disease” shall be inserted ; f 2 

(ii) in sub-section (2), for the words “may notify places”, the words 
“shall from time to time notify places” shall be substituted; and 

(iii) in the same sub-section, after the word “washed”, the words “and 
disinfected” and after the word “wash”, the words “or disinfect” shall be 
inserted. f 


Insertion of new section 169. After section 337 of the said Act, the 
aoe fa Madteee chk Viot following section shall be inserted, namely :— 


“337-A. If any person knows or has been certified by the health officer, a 

a _. ,. medical officer in the service of the Government or of 

; R against in- the corporation or a medical practitioner registered 

ected person carrying on under the Madras Medical Registration Act, 1914,- 

occupation. A a ` , 

that he is suffering from a dangerous disease he shall 

not engage in any occupation or carry on any trade or business unless he can do, 
so without risk of spreading the disease.” : 


170, In sub-section (1) of section 343 of the said Act, for the words “Tf 

; any person knows that he is suffering from an infec- 

Amendment of section tious disease he shall not take any book”, the words 

343, Madras Act IV of 1919. «No person who is suffering from an infectious 
. disease shall take any book” shall be substituted. 


Brig a nae 171, After section 343 of the said Act, the 
1919. following section shall be inserted, namely :— 
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_“343-A, If the health officer certifies that the water in any well, tank or 
ee ae: other place within the limits of the- city is likely, if 
Power of commissioner to used for drinking, to engender or cause the spread of 
prohibit use of water likel ae eae b 
to spread infection. = any dangerous disease, the commissioner may by 
public notice prohibit the removal or use of such 
water for drinking and domestic purposes during a specified period.” 


pD iiion di Rey sec 172, For section 344 of the said Act, the follow- 
Act IV of 1919, wa M’acTas ing section shall be substituted, namely :— 


“344. The corporation shall enforce vaccination throughout the city in 

oe such manner as may be prescribed and it may enforce 

Compulsory vaccination. reyaccination throughout the city or in any part 

thereof, in respect of such persons, to such extent and in such manner as may 
be prescribed.” 


Amendment of section : . 
347, Madras Act IV of 1919. 173. In section 347 of the said Act—~ 


(i) in sub-section (2), for clauses (b) to (d), the following clauses shall 
be substituted, namely :— 

“(b) regulate or prohibit the moving of any resolution or the making of 
any motion on, or the discussion of, any matter unconnected with the municipal 
administration ;. : 

(c) prescribe the accounts to be kept by the corporation, the manner in 
which such accounts shall be audited and published and the conditions under 
which the rate-payers may appear before auditors, inspect books and vouchers 
and take exception to items entered therein or omitted therefrom; 

(d) prescribe the forms of all registers, reports and returns, the manner 
in which such registers shall be maintained, the dates on which the reports and 
returns shall be made and the officers to whom they shall be sent; 

(e) regulate the sharing between local authorities in the Presidency of 

Madras of the proceeds of the profession tax, tax on carriages and animals, tax 
on carts, and other taxes or income levied or obtained under this or any other 
Act; 
. > :@€f) prescribe the powers of auditors, inspecting and superintending 
officers and officers authorized to hold inquiries, to summon and examine 
witnesses, and tq compel the production of documents and all other matters 
connected with audit, inspection and superintendence; and ; 

(g) prescribe the form of warrant under rule 21 of Schedule IV and the 
form ot notice of sale under rule 24 of the same schedule.” ; 

(ii) in sub-section (3), for the words and figures “any part of Schedule 
III, or Schedule VI or parts II to IV of Schedule V,” the words and figures 
“any of the Schedules to this Act except Schedules I, VII and VIII” shall be 
substituted ; and 

(iii) sub-section (5) shall be renumbered (6) and the following sub- 
section shall be inserted as sub-section (5), namely :— 

“(5) A draft of the rules proposed to be made under sub-section (3) 
shall be laid on the table of the Legislative Council and the rules shall not be 
made unless the Legislative Council approves the draft either without modifica- 
tion or addition or with modifications or additions, but upon such approval 
being given the rules may be made in the form in which they have been approv- 
ed and such rules on being so made shall be notified in the Fort St. George 
Gazette and shall thereatter be of full force and effect.” 

ection A ; 
4 ip ee nee a 1919. 174, In section 349 of the said Act— 

(i) clause (1) shall be renumbered as (1-A) and the following shall be 
inserted as clause (1), namely :— 
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“(1) for all matters expressly required or allowed by this Act to be 
provided for by by-law”; 

(ii) after clause (2), the following clause shall be inserted, namely :— 

“(2-A) for determining the conditions under which lands shall be deem- 
ed to be appurtenant to building”; 

' (iii) in sub-clause (d) of clause (3), for the word “conditions” the 
words “terms and conditions” shall be substituted ; ‘ 

(iv) in clause (11), after the word “regulation” the words “and licens- 
ing”; and after the words “for the consumption of any food or drink’’, the 
words “or any place where any food or drink is exposed for sale” shall be 
inserted ; 

(v) after clause (12), the following clause shall be inserted, namely :— 

“(12-A) for the control and supervision of public and private cart- 
stands, for the regulation of their use and for the levy of fees therein;”; 

(vi) in clause (13), before the words “places used” the words “factories 


and” shall be inserted; 

' (vii) in clause (16), after the words “milk product’, the words “and for 
enforcing the cleanliness of persons employed in the milk trade” shall be insert- 
ed; : . 
(viii) in clause (18), after sub-clause (b), the following shall be added, 
namely :— 

“and 
(c) for licensing and controlling brokers, commission agents and weigh- 
men and measurers practising their calling in markets ;” ; 
(ix) for clause (24), the following clause shall be. substituted, namely :— 
“(24) for the training and licensing of dhais and midwives og 
(x) in clause (26), after the word “vaccination”, the words “or 
revaccination” shall be inserted ; and 
(xi) in clause (28), the words “in public streets or parks” -shall be 
Omitted. . 
Amendment of section 175. In section 353 of the said Act— 
353, Madras Act IV of 1919. . 
(i) in clause (a), for the words “draft of the by-law”, the words “draft 
of the proposed by-law” shall be substituted ; and 
(ii) in clause (b), after the words “publication thereof”, the words “in 
the Fort St. George Gazette”, shall be inserted. 


Insertion of newtsectsh 176. After section 358 of the said Act, the 
353-A in Madras Act IV of following heading and section shall be inserted, 
1919. A : namely:— : . 


“Rules in lieu of by-laws, _ 
353-A. ` (1) If, in respect of any of the matters specified in section 849, 
the council has failed to: make any by-laws or if the 
Feedage et ioe by-laws made by it are not, in the opinion of the 
of by-laws. Local Government adequate, the Local Government 
i may make. rules providing for such matter to such 
extent as they may think fit. 
(2) Rules made under this section, may add to, alter, or cancel any by- 
laws made by the council, ' . . 
(3) If any`provision of a by-law made by: the council is repugnant to 
any provision of a rule made under this section, the rule shall prevail and the 
by-law shall, to the extent of the repugnancy, be void. eee 
(4) The provisions of sections 350, 351 and 353, of the second sentence 
of sub-section (1) of section 354, and of section 856-shall apply to the rules 
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made under this section as they apply to the by-laws made under section 349, 
with the substitution of the words ‘Local Government’ for the word ‘council’ in 
section 351 and clause (b) of section 353 and of the words ‘Local Government’ 
for the word ‘Commissioner’ in clause (d) of section 353. 

(5) Before making any rules under this section, the Local Government 
shall give the council an opportunity of showing cause against the making 
thereof.” 

177. For sub-section (1) of section 354 of the 


Amendment of section i a = i itut- 
354. Madras Act TV of 1919. er ae Sac sub-section shall be substitut 


“(1) When any rule or by-law has been made, under this Act, such rule 

Sh or by-law shall be published in the Fort St. George 
Fobliestion of by-laws or Gazette in English and in the Tamil, Telugu and 
oat Hindustani languages. A by-law shall come into 
operation three months after it has been published as aforesaid.” 


eas hg me pa 178. For section 358 of the said Act, the 
Madras Aci IV of 1919. ’ following section shall be substituted, namely :— 


«358. (1) If a councillor or an alderman votes in contravention of 
` ; section 34, or if any person acts as a councillor or an 
Perialty for B st glo alderman knowing that under this Act or the rules 
Pins as” ee eee made thereunder he is not entitled or has ceased to 
disqualified. be entitled to hold such office, he shall on conviction 
be punished with fine not exceeding two hundred 

rupees for every such offence. 

(2) If any person acts as or exercises the functions of the Mayor or 
Deputy Mayor knowing that under this Act or the rules made thereunder he 
is not entitled or has ceased to be entitled to hold such office or to exercise 
such functions, he shall on conviction be punished with fine not exceeding one 
thousand rupees for every such offence. 


(3) If the Mayor or Deputy Mayor fails to hand over any documents af, 
or any money or other properties vested in, or belonging to, the corporation, 
which are in or have come into his possession or control, to his successor in 
office or other prescribed authority, in every case as soon as his term of 
office as Mayor or Deputy Mayor expires and in the case of the Deputy Mayor 
also on demand by the Mayor, such Mayor or Deputy Mayor shall, on 
conviction, be punished with fine not exceeding one thousand rupees for every 
such offence.” 


Insertion of new section 179. After section 364 of the said Act, the 
ae in Madras Act IV of following section shall be inserted, namely :— 


X “83864-A. If any person who is required by the 

; Tenali for nat A provisions of this Act or by any notice or other 

on T eo proceedings issued under this Act to furnish any 
information— 


(a) omits to furnish it, or - 
(b) knowingly or negligently furnishes false information, 


such person shall, on conviction, be punished with fine not exceeding one 
hundred rupees.” 


Amendment of section ; A E 
366 Madras Act IV of 1919. ` 180. In section 365 of the said Act 


(i) for sub-section (2), the following sub-section shall be substituted, 
namely :— 

“(2) (a) Save as otherwise expressly provided in, or may be prescribed 
under, this Act for every such licence or permission fees shall be paid in 
-advance on such units and at such rates as may be fixed by the council: 
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Provided that the commissioner may at his discretion consider any 
application for the grant or renewal of any licence or permission though the 
fee payable therefor has not been paid in advance: 

Provided further that not more than one fee shall be levied in respect of 
any purpose specified in more heads than one of Schedule VI if such heads 
form part of a continuous process of manufacture and the fee so charged shall 
not exceed the highest fee chargeable in respect of any one of the said 
purposes, 

(b) The council may compound for any period not exceeding three 
years at a time with the owner of any mill or factory for a certain sum to be 
paid in lieu of the fees payable in respect of such mill or factory. 

(c) Every order of the commissioner or other municipal authority 
granting or refusing a licence or permission shall be published on the notice 
board of the corporation.” 

(ü) in sub-section (3), for the words “order of the commissioner 
refusing to granta licence or permission,” the words “order of the commis- 
sioner or other municipal authority refusing, suspending, cancelling or 
modifying a licence or permission shall be in writing and” shall be substituted ; 

(iii) in sub-section (4), for the words and figures “provisions regarding 
building in Chapter X and private markets in Chapter XII,” the words, figures 
and letter “provisions in Chapters H, X-A and XII regarding buildings, cheris 
and hutting grounds and private markets” shall be substituted, and the words 
“and to such appeal as may be provided in case of refusal” shall be omitted ; 

(iv) in sub-section (5), after the words “any lawful direction,” the 
words “or prohibition” and after the words “damage or inconvenience,” the 
word “necessarily” shall be inserted; 

(v) in sub-section (6), the word “commissioner’s” and the words “by 
him” shall be omitted; 


. (vi) in sub-section (8), for the words “or registration,” the words “or 
to make a registration” shall bé substituted, and after the words “ for 
registration” at the end, the words “and may in his discretion also recover 
summarily aud pay over to the council such amount, if any, as he may fix as 
the costs of the prosecution” shall be inserted ; and 


l (vii) in sub-section (9), after the words “shall not” the words “by 
itself” shall be inserted. 


o aam oe a 181. In section 366 of the said Act— 

(i) in sub-section (1)— 

(a) in sub-clause (i) of clause (a) before the figures “178” the figures 
and letter “129-E” shall be inserted ; l 

(b) in clause (c) before the figures “181” the figures and letter 
“129-B” shall be inserted and for the figures and brackets “288 (2),” the 
figures and brackets “288 (3)” shall be substituted ; and 

(c) in clause (d), the figures “290” shall be omitted ; and 


(ii) for sub-section (2), the following sub-section shall be substituted, 
namely :— ' 


“(2) If, on any such appeal, the standing committee reverses or 
substantially modifies any action taken or proposed to be taken by the commis- 
sioner or any order passed by him, he may, within one month of the date of 
such decision, refer the matter to the council, and pending the decision of the 
council on such reference, the commissioner shall not be bound to give effect 
to the decision of the standing committee. 

The decision of the standing committee or where the matter has been 
referred to the council as aforesaid, the decision of the council shall bẹ final,” 


s 
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E r Leoi a 182. For section 367 of the said Act, the 
Madras Act IV of 1919, following section shall be substituted, namely :— 


“367. In any case in which no time is laid down in the foregoing 
provisions of this Act for the presentation of an 
appeal allowed thereunder, such appeal shall, subject 
to the provisions of section 5 of the Indian Limi- 
tation Act, 1908, be presented— 

(a) where the appeal is against an order granting a licence or permis- 
sion, witkin thirty days after the date of the publication of the order on the 
notice board of the corporation, and 

(b) in other cases within thirty days after the date of the receipt of the 
order or proceeding against which the appeal is made.” 


; , 183. The heading to section 368 of the said 
aaartion of new section Act shall be omitted and before the said section, 
Sego Tas ee the following heading and section shall be inserted, 


namely :— 


Limitation of time for 
appeal. 


“Power to summon. 
367-A. All persons authorized by rule to conduct enquiries relating to 
elections and all inspecting or superintending officers 
P lala Pern si Sier holding any inquiry into matters falling within the 
inquiries. scope of their duties, shall have for the purposes of 
such enquiries the same powers in regard to the issue 
of summonses for the attendance of witnesses and the production of documents 
as are conferred upon revenue officers by the Madras Revenue Summonses Act, 
1869, and the provisions of sections 2, 3, 4and 5 of that Act, shall apply to 
sumnionses issued and to persons summoned by virtue of the powers conferred 
by this section; and all persons to whom summonses are issued by virtue of 
the said powers shall be bound to obey such summonses.” 
Amendment of section 
a. Madras Act IV of 184. In section 371 of the said Act— 
(i) in sub-section (1), after the word “summons” the word “warrant” 
shall be inserted; and : 
(ii) in sub-section (2), for the words “any contract” the words “any 
deed of contract” shall be substituted. 


Pag ac va ection 185. After section 371 of the said Act, the 
1919, following section shall be inserted, namely :— 


“371-A. Save as otherwise provided, every 
Publication of notifica- notification under this Act shall be published in the 


tions. : Fort St. George Gazette in English, Tamil, Telugu 
and Hindustani.” 
Substitution of new sec- : : 
tion for section 372, Madras , 186, For section 372 of the said Act, the follow- 
Act IV of 1919. ing section shall be substituted, namely :— 


“372, Every order, notice or other document directed to be published 

MTE under this Act or any rule, by-law or régulation made 
Publication of order, under it, shall, unless a different method is prescribed 
notice:or other cocamiett by this Act or by the council or the standing commit- 
tee as the case may be, be translated into Tamil, Telugu and Hindustani and 
deposited in the office of the corporation and copies thereof in English and in 
the said vernaculars shall be posted in a conspicuous position at such office and 
at such other places as the council or standing committee, as the case may be, 
may direct; and a public proclamation shall be made by beat of drum in the 
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locality affected or by advertisement in the local newspapers that such copies 
have been so posted and that the originals are open to inspection at the office of 
the corporation.” 


Insertion of new section 187, After section 373 of the said Act, the fol- 
one in Madras Act IV of owing section shall be inserted, namely :— 
“373-A, Whenever the council, a standing committee or the commissioner 
: ee shall have set apart any place for any purpose autho- 
Notice or prohibition or rized by this Act or shall have prohibited the doing 
setting apart of places. of anything in any place, the commissioner shall 
forthwith cause to be put up a notice in English and in Tamil, Telugu and 
Hindustani at or near such place. Such notice shall specify the purpose for 
which such place has been set apart or the act prohibited in such place.” 


Amendment of section ; 7, i 2 
374, Madras Act IV of 1919. 188. In section 374 of the said Act 


(i) in clause (b) of sub-section (1), for the words “to some adult mem- 
ber or servant,” the words “to his agent, clerk or servant or some adult member” 
shall be substituted; and 

(ii) after sub-section (2), the following sub-section shall be added, 
nainely :— 

“(3) Whenever in any bill, notice, form or other document served or 
sent under this Act, a period is fixed within which any tax or other sum is to be 
paid or any work executed or anything provided; such “period shall, in the ab- 
sence of an express provision to the contrary in this Act be-calculated from the 
date of such service or sending by post registered.” 


189. In section 375 of the said Act, for the words “If any rent, tax, or 
Atend P 4 sum leviable under this Act from the owner is recove- 
mendment of section red from the occupier,” the words “If the occupier of 
375, Madras Act IV of 1919. any building or land makes on behalf of the owner 
thereof any payment for which under this Act, the owner, but not the occupier 
is liable” shall be substituted. : 
PE ae r 190. In sub-section (2) of section 376 of the 
mendment of section said Act, after the words “by reason of default,” the 
376, Madras Act IV of 1919. Words “in executing such works” shall be added. 


191. In the heading before section 378 of the 


Amendment of heading i 
” the words “and in- 


before section 378, Madras said ‘Act, after the word “entry, 
Act IV of 1919. spection” shall be inserted. 


Amendment of section ‘ ; i — 
378, Madras Act IV of 1919 192, In section 378 of the said Act 


(i) after the word “commissioner,” the words “or any person authorized 
by him in this behalf” shall be inserted ; 

(ii) before the words “placing or removing meters,” the word “lawfully” 
shall be inserted; and 

(iii) in clause (b) of the proviso, for the words “no public building or 
hut”, the words “no part of a public building or hut” shall be substituted. 
39 Mere et oC se 193. In section 379 of the said Act— 

(i) in sub-section (1), after the word “commissioner,” the words “or 
any person authorized by him in this behalf” shall be inserted ; 

(ii) in sub-sections (2) and (3), after the word “commissioner,” the 
words “or such authorized person” shall be inserted; and 

(iii) in sub-section (3), for the words “and shall pay compensation” , 
the words “the commissioner shall pay compensation” shall be substituted. 

M—10 
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Insertion of new section 194, After section 379 of the said Act, the 
ae in Madras Act IVof following heading and section shall be inserted, 
9. namely :— 


“Power to enforce licensing provisions. 


379-A. (1) If, under this Act, or any rule, by-law or regulation made 

; under it, the licence or permission of the council, 

Peete erie ot rales standing committee or commissioner or registration 

breach ofthe sames”. in the office of the corporation is necessary for the 

doing of any act and if such act is done without such 

licence or permission or registration or in a manner inconsistent with the terms 
of any such licence or permission, then— 

(a) the commissioner may by notice require the person so doing such 
act to alter, remove or as far as practicable restore to its original state the 
whole or any part of any property, movable or immovable, public or private, 
affected thereby within a time to be specified in the notice; 

(b) the commissioner or any officer duly authorized by him may also 
enter into or on any building or land where such act is done and take all such 
steps as may be necessary to prevent the continuance of such act; and 

(c) if no penalty has been specially provided in this Act for so doing 
such act, the person so doing it shall be liable on conviction before a magistrate 
to a fine not exceeding fifty rupees for every such offence.” 

(2) Noclaim shall lie against the commissioner or any other person for 
any damage or inconvenience caused by the exercise of the power given under 
this section or by the use of the force necessary for the purpose of carrying out 
the provisions of this section. 

195. In section 380 of the said Act, after sub- 


Amendment of section i i a i 
380. Madras Act IV of 1919. ete (2), the following sub-section shall be added, 


“(3) If no penalty has been specially provided in this Act for failure to 
comply with such. notice, the said person shall, on conviction, be punished with 
fine not exceeding fifty rupees for such offence.” 

EE ; . 196. In section 381 of the said Act, sub-section 

mendment of section (5) shall be renumbered (4) and for sub-sections (1), 

381, Madras Act IV of 1919. (2) (3) and (4), the eae sub-sections shall k 
substituted, namely :— , 

“(1) The commissioner may recover any reasonable expenses incurred 
under section 380 from the person or any one of the persons to whom the 
notice, requisition or order was addressed in the same manner as the property 
tax and may, in executing work or taking measures under section 380, utilize 
any materials found on the property concerned or may sell them and apply the 
sale-proceeds in or towards the payment of the expenses incurred. 

(2) If the person to whom notice is given is the owner of the property in 
respect of which it is given, the commissioner may (whether any action or other 
proceeding has been brought or taken against such owner or not) require the 
person, if any, who occupies such property, or any part thereof, under the 
owner to pay to the corporation instead of to the owner the rent payable by him 
in respect of such property, as it falls due, up to the amount recoverable from 
the owner under sub-section (1) or to such smaller amount as the commissioner 
may think proper, and any amount so paid shall be deducted from the amount 
payable by the owner. 

(3) For the purpose of deciding whether action should be taken under 
sub-section (2) the commissioner may require any occupier of property to fur- 
nish information as to the sum payable by him as rent on account of such pro- 
perty and as to the name and address of the person to whom it is payable; and 
such occupier shall be bound to furnish such information.” 
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oe a : 197, In section 383 of the said Act, for clause 
483, Madras Act TY Be (a), the following clause shall be substituted, 
namely :— 

“(a) in section 168, section 169, section 177, section 178, section 179, 
section 186, clause (b) of sub-section (1) of section 209, section 218, sub-sec- 
oo (1) and (2) of section 264, section 269, section 273, section 306, or section 
380; or” 


poubstitution of new section 498. For section 387 of the said Act, the follow- 
IV of 1919. ing section shall be substituted, namely :— 


“387. All costs, damages, penalties, compensation, charges, fees, rents, ` 
expenses, contributions and other sums which under 
gern of sums due as this Act or any rule, by-law or regulation made there- 
i under or any other law or under any contract 
including a contract in respect of water-supply or drainage made in accordance 
with this Act, and the rules, by-laws and regulations shall, if there is no special 
provision in this Act for their recovery, be demanded by bill containing parti- 
culars of the demand and notice of the liability incurred in default of payment 
and may be recovered in the manner provided by rules 21 and 28 of the rules 
contained in Part VI of Schedule IV unless within fifteen days from the date of 
service of the bill such person shall have applied to the Chief Judge of the 
Small Causes Court under section 388.” 
tice pstitution of new ṣc 199. For section 388 of the said Act, the follow- 
Act IV of 1919. ing section shall be substituted, namely :— 


“388. Where in any case not provided for in section 395, any municipal 
TA authority or any person is required by or under this 
Pies Py Soe Act or any rule, by-law, regulation or contract made 
able. under it to pay any costs, damages, penalties, compen- 
sation, charges, fees, rents, expenses, contributions, 
or other sums referred to in section 387 the amount or apportionment of the 
same shall, in case of dispute, be ascertained and determined except as is other- 
wise provided in sections 171, 385, 379 or 413 or in the Land Acquisition Act, 
1894, by the Chief Judge of the Small Cause Court on application made to him 
for this purpose at any time within six months from the date when such costs, 
damages, penalties, compensation, charges, fees, rents, expenses, contributions, 
or other sums first became payable.” 


goubstitution of PEW dese. 200. For section 390 of the said Act, the follow- 
Act IV of 1919. ` ing section shall be substituted, namely :— 


“390. If the sum due on account of costs, damages, penalties, compen- 
sation, charges, fees, rents, expenses, contributions or 

Recovery of sums payable . other sums ascertained in the manner described in 
by distress. section 389 is not paid by the- party liable within 
seven days after demand, such sum may be recovered under a warrant of the 
Small Cause Court by distress and sale of the movable property of such party.” 


sa on ie 201. After section 390 of the said Act, the 
‘Act IV of 1919. , following sections shall be inserted, namely :— 


“390-A. No distraint shall be made, no suit shall be instituted and no 
Ass l prosecution shall be commenced in respect of any 
Limitation for recovery sym due to the corporation under this Act after the 
of dues. expiration of a period of three years from the date 
on which distraint might first have been made, a suit might first have been in- 
stituted or prosecution might first have been commenced, as the case may be, in 
respect of such sum, 
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390-B. If any property, movable or immovable, is sold under the pro- 

. . _, visions of this Act, and if there is a surplus after the 

Perot nec eae with sum due to the corporation and the costs have been 

: . deducted from the sale proceeds, such surplus shall, 

if the owner of the property sold claims it within one year from the date of the 

sale, be paid to him by the commissioner, but if no such claim is preferred within 

such time, the said surplus shall be credited to the municipal fund and no suit 
shall lie for the recovery of any sum so credited.” 


ei i ee 202. Section 391 of the said Act shall be omitted, 
Amendment of section 203. In section 392 of the said Act— 


392, Madras Act IV of 1919, 


(i) the figure and brackets “(1)” occurring at the commencement shall 
be omitted; 


(ii) for the words “before a magistrate within six months after the 
commission of the offence” the words “within six months from the commission 
of the offence, by the police or the commissioner or by a person authorized in 
this behalf by the council or the standing committee or the commissioner” shall 
be substituted ; and 


(iii) in the proviso, for the word, figure and brackets “sub-section (1),” 
the words “this section” shall be substituted. 


Amendment of section : i 
304, Madras Act IV of 1919. 204. In section 394 of the said Act— 


f (i) in sub-section (1) after the word “costs,” the word “tax” shall be 
inserted and for the words “imposed or assessed,” the words “imposed, asses- 
sed or recoverable” shall be substituted; and : 


(ii) for sub-section (2), the following sub-section shall be substituted, 
namely :— 


“(2) Any fine, costs, tax or other sum imposed, assessed or recoverable 
by a magistrate under this Act, or any rule, by-law or regulation made there- 
under shall be recoverable by such magistrate, as if it were a fine imposed under 
the Code of Criminal Procedure, 1898, and the same shall on recovery be paid 
to the corporation to be applied for the purposes of this Act.” 


205. In section 398 of the said Act, for the 

Amendment of section Words and figures “Subject to the provisions of sec- 

398, Madras Act IV of 1919. tion 69, the commissioner may,” the words “The 
commissioner may” shall be substituted. 


206. In section 399 of the said Act, before the 

Amendment of section Words “any municipal authority” in both the places 

399, Madras Act IV of 1919. where they occur, the words “the Local Government 
or” shall be inserted. 

. 207. In section 400 of the said Act, after the 


Amendment of section “ i wos ce 
400, Madras Act LV of 1919. mo every councillor” insert the words “or 


Insertion of new section 208. After section 400 of the said Act, the 
T in Madras Act IVof following section shall be inserted, namely :— 


“400-A. When the Mayor or Deputy Mayor, or any councillor or alder- 
i .  man,or the commissioner is accused of any offence 
sancon or iT alleged to have been committed by him while acting 
of Mayor, Deputy Mayor, or purporting to act in the discharge of his official 
etc. 7 % 5 
duty, no magistrate shall take cognizance of such 
offence except with the previous sanction of the Local Government.” 
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po runen oF no Ies 209. For section 401 of the said Act, the follow- 
Act IV of 1919. ing section shall be substituted, namely :— 


“401. (1) No assessment or demand made and no charge imposed 

under the authority of this Act shall be impeached or 

ee scene etc, not to affected by reason of any clerical error or by reason 

p : of any mistake (a) in respect of the name, residence, 

place of business or occupation of any person, or (b) in the description of any 

property or thing, or (c) in respect of the amount assessed, demanded or 
charged: 

Provided that the provisions of this Act have, in substance and effect, 
been complied with. And no proceedings under this Act shall, merely for defect 
in form, be quashed or set aside by any court. 

(2) No suit shall be brought in any court to recover any sum of money 
collected under the authority of this Act or to recover damages on account of 
any assessment, or collection of money made under the said authority : 

Provided that the provisions of this Act have, in substance and effect, 
been complied with. 


(3) No distraint or sale under this Act shall be deemed unlawful, nor 
shall any person making the same be deemed a trespasser, on account of any 
error, defect or want ot form in the bill, notice, schedule, form, summons, 
notice of demand, warrant of distraint, inventory, or other proceeding relating 
thereto if the provisions of this Act, the rules and by-laws have, in substance 
and effect, been complied with: 

Provided that every person aggrieved by any irregularity may recover 
satisfaction for any special damage sustained by him.” 


Substitution of new sec- : ; 
tion for section 404, Madras . 210. For section 404 of the said Act, the follow- 
Act IV of 1919. ing section shall be substituted, namely :— 


Exerci “404. The Local Government may empower 
exercise of powers of any municipal officer or servant or any class of 
police officer by municipal ae . h 
PRESAN municipal officers or servants to exercise the powers 


of a police officer— 
(a) for the purposes of this Act, or 


(b) in respect of offences falling under section 53 or section 73 of the 
Madras City Police Act, 1888.” ; 


211. In section 405 of the said Act, for the words “or fee” in the first 
Amendment of section Place where they occur, the words “fee, or other sum 
405, Madras Act IV of 1919, due to the corporation” and for the words “or fee” in 
: the second place where they occur, the words “fee or 
sum” shall be substituted. : . i 


ie r r oe 212. In section 406 of the said Act,— 

(i) before the words “any person,” the words “the council, any standing 
committee, the Mayor or Deputy Mayor, any councillor or alderman, the com- 
missioner, or any person employed by the corporation or” shall be inserted ; 
and ; 


(ii) for the words “his duty,” the words “their duty” and for the words 
“he is empowered,” the words “they are empowered” shall be substituted. 


eee ; es 213. In section 408 of the said Act, for the 
menement ot section word“ corporation ” the words “ council, a standing 
408, Madras Act IV of 1919. committee or the commissioner ” shall be substituted. 


Amendment of section 214. The proviso to section 412 of the said Act 
412, Madras’ Act IV of 1919. shall be omitted. 
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Insertion of new sections 215. After section 412 of the said Act, the 


7 a in Madras Act following sections shall be inserted, namely :— 


“413. (1) When a dispute exists between the corporation and one, or 
Sde ; more than one, other local authority in regard to any 
Te uara er Uae matters arising under the provisions of this or any 
other Act and the Local Government are of opinion 
that the local authorities concerned are unable to settle it amicably among them- 
selves, the Local Government may take cognizance of the dispute, and . 
(a) decide it themselves, or i 
(b) refer it for enquiry and report to an arbitrator or board of 
arbitrators, or to a joint committee constituted under section 27-A for the 
purpose. 
(2) The report referred to in clause (b) of sub-section (1) shall be 
submitted to the Local Government who shall decide the dispute in such manner 
as they deem fit. 


(8) The decision of the Local Government under clause (a) of sub- 
section (1) or under sub-section (2), as the case may be, shall be final and bind- 
ing on each of the disputing local authorities. 


Transitional provision. 


Power of Local TAA 
ment to fx dates for the : Sx i l 
termination of office of 414. Notwithstanding anything contained in 


Mayor, councillors and this Act— 
members of standing com- : 
mittees holding office. 

(a) (i) the term of office of the Mayor, councillors and members of 
standing committees holding office on thé date of the commencement of the 
Madras City Municipal (Amendment) Act, 1936, shall, subject to the provisions 
of sub-section (2) of section 51, and sections 53, 53-A, 54 and 71, extend to or 
expire on (as the case may be) such date as the Local Government may fix and 
the Local Government shall cause elections and appointments of councillors 
to be held so that the newly elected and appointed councillors may come 
into office on the date fixed for the retirement of the old councillors ; f 


ii) the Local Government may from time to time postpone any date 

fixed by them under sub-clause (i) and fix another date in lieu thereof; and 
(iii) any date fixed under sub-clause (i) or (ii) shall not be later than 
the first day of November, 1936; 

b) a meeting of the persons newly elected or appointed as councillors 
shall be held before the date fixed for the retirement of the old councillors 
under sub-clause (i) of clause (@) or any date to which it may be postponed 
under sub-clause (ii) of clause (a), on a day and at a time fixed by the com- 
missioner with the approval of the Local Government for the election of the 
five aldermen referred to in clause (4) of sub-section (1) of section 5 and the 
aldermen so elected shall come into office on the date so fixed or postponed to; 


(c) the council shall, at its first meeting after the date so fixed or post- 
poned to— ; 

(i) elect one of its number to be the Mayor and one of its number other 
than the Mayor so elected to be the Deputy Mayor; ’ | 

(ii) elect the members of the standing committees referred to in section 
6; and i 

iii) ascertain by lot (or if the Local Government so direct, otherwise 

than by lot) the fifteen divisional seats to be vacated at noon on the first day 
of November 1937, the fifteen divisional seats to be vacated at noon on the first 
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day of November 1938, and the fifteen divisional seats to be vacated at noon on 
the first day of November 1939; 


(d) (i) the councillors elected for the divisional seats ascertained under 
sub-clause (iii) of clause (c) or the councillors elected in their places in casual 
vacancies shall vacate office at noon on the first day of November of the year 
1937, 1938 or 1939, as the case may be; and 

. (ii) the remaining councillors, and the aldermen or the councillors or 
aldermen elected in their places in casual vacancies shall vacate office at noon 
on the first day of November 1939; and 


(e) each standing committee shall at its first meeting after the date 
fixed under clause (a) elect one of its members (other than the Mayor) to be 
its chairman.” 


Yeu a ETN 216. In Schedule II to the said Act— 

(i) for rules 1 and 2, the following rules shall be substituted, namely :— 

“I. In these rules, ‘member’ means both a councillor and an alderman. 

2, The council shall meet in the municipal office for the transaction of 
business at least once in every month upon such day and at such hour as it 
may arrange and also at other times as often as a meeting may be convened by 
the Mayor, 

3. (1) No meeting shall be held unless at least six clear days before the 
day of the meeting— 

(a) notice of the day and hour when the meeting is to be held and of 
the business to be transacted thereat has been given to the members, and 

(b) notice of the day and hour of the meeting has been given by 
advertisement in the local newspapers. 

(2) In cases of-urgency, the Mayor may convene a meeting after giving 
to the members shorter notice than that specified in sub-rule (1). In such cases, 
notice of the day and hour of the meeting shall be published in such manner as 
the Mayor may deem most expedient.” 

(ii) rules 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15 and 16 shall be renum- 
bered 4, 5, 6, 7, 8, 11, 12, 14, 15, 16, 17, 18, 19 and 20 respectively ; 

(iii) in rule 4 as so renumbered, for the words “each of the general 
meetings held in the months,” the words “an ordinary meeting held;in each of 
the months” shall be substituted ; . 

(iv) in rule 5 as so renumbered— 


(a) for sub-rule (1), the following sub-rule shall be substituted, 
namely :— ; 

“(1) Thé Mayor shall call a special meeting on receiving a request in 
writing signed by not less than twelve members specifying the resolution which 
it is proposed to move.” ; and i 

(b) in sub-rule (2), for the word ‘councillor’ the word ‘member’ and for 
the word ‘publication,’ the word ‘advertisement’ shall be substituted ; 

(v) in rule 6 as so renumbered for the words “ office of Mayor is 
vacant,” the words “offices of Mayor and Deputy Mayor are vacant” and for 
the words and figures “rules 1 to 4 above,” the words and figures “rules 2 to 
5” shall be substituted ; . 

(vi) for rules 7 and 8asso renumbered, the following rules shall be 
substituted, namely :— : ; 

, “7, All meetings of the council shall be open to the public: provided that 
the Mayor, Deputy Mayor or presiding member may, direct that the public 
generally or any particular person shall withdraw. 

: 8. All questions which may come before the council at any meeting shall 
be decided by a majority of the members present and. voting at the meeting and 
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in every case of equality of votes, the Mayor, Deputy Mayor or presiding 
member shall have and exercise a second or casting vote. 

9. No business shall be transacted at any meeting unless there be 
present at least twenty members. 

10. No resolution of the council shall be modified or cancelled within 
three months after the passing thereof except at a meeting specially convened in 
that behalf and by a resolution of the council supported by not less than thirty 
members.” 

_ (vii) in sub-rule (1) of rule 11 as so renumbered, after the word 
“Mayor,” the words “Deputy Mayor or presiding member” shall be inserted; 

(viii) in sub-rule (2) of rule 12 as so renumbered— 

(a) for the words “half the whole number of councillors,” the words 
“thirty members” and for the word “councillors” in the second and third 
places where it occurs, the word “members” shall be substituted ; and 

(b) the following sentence shall be added at the end, namely :— 

“ All the provisions of this Act relating to the duties, powers, liabili- 
ties, disqualifications and disabilities of members shall, save as regards the 
disqualification on the ground of residence or of being a Government servant, 
be applicable, as far as may be, to such persons.” ; 

(ix) after rule 12 as so renumbered, the following rule shall he inserted, 
namely :— 

“13, The commissioner may grant copies of the proceedings and records 
of the council and the standing committees on payment of such fees as the 
council may by general or special order determine. Copies shall be certified by 
the commissioner as provided in section 76 of the Indian Evidence Act, 1872; 
and copies so certified may be used to prove the records of the council in the 
same manner as they may, under sub-section (5) of section 78 of the said Act, 
be used to prove the proceedings of that body.” ; and 

(x) for rules 17 and 18 as so renumbered, the following rules shall be 
substituted, namely :— 

“17, All questions which may come before a standing committee at 
any meeting shall be decided by the majority of the members present and 
voting at the meeting and in every case of equality of votes, the chairman 
or presiding member shall have and exercise a second or casting vote. 

18. (1) All minutes of the proceedings of each standing committee 
shall be entered in a book and shall be signed by the chairman or presiding 
member after each meeting. 

(2) The minutes book shall be placed before the council at such times as 
it may appoint,” : K l 

Substitution of new Parts _ 217. For Part I of Schedule IV to the 
I and I-A. for Part Iof said Act (hereinafter referred to as the said 
Schedule IV, Madras Act Schedule IV) the following parts shall be substitut- 
IV of 1919, ed, namely :— 

“Part I. 
Provisions common to tages in general, 

1. (1) The commissioner shall prepare and keep assessment books in 
such form and in such parts and sections as he thinks fit, showing the persons 
and property liable to taxation under this Act. 

(2) The assessment books and where detailed particulars relating to 
any assessment are keptin separate records, the portion thereof containing 
such particulars shall be open at all reasonable times and without charge to 
inspection by any person who pays any tax to the corporation or his authorized 
agent and such person or agent shall be entitled to take extracts, free of charge 
from the said books and records. 
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_ (3) The account books of the corporation shall be open without charge 
„to inspection by any person who pays any tax to the corporation or his 
authorized agent on a day or days in each month to be fixed by the council. 

1-A. The commissioner shall, save as otherwise provided in this Act, 
determine the tax to which each property or person is liable: 

Provided that in the case of taxes payable by the commissioner the 
original assessment shall be made by the Mayor. 

1-B, (1) The commissioner shall give to every person making pay- 
ment of a tax a receipt therefor signed by him or some person duly 
authorized by him in that behalf. 
` (2) Such receipt shall specify— 

(a) the date of the grant thereof; 

(b) the name of the person to whom it is granted; 

(c) the tax in respect of which payment has been made and in the case 
of property tax, also the property in respect of which, payment has been made; 

_ (d) the period for which payment has been made; and 

(e) the amount paid. 


Part I-A, 
Assessment of the property tax. 


1-C. The commissioner shall enter in the assessment books the annual 
value of all lands and buildings and the tax payable thereon. Such books shall 
also record the following particulars with regard to each assessable item :— 

(i) the serial number, description and name (if any) of the item; 

(ii) the name of the division and of the street, if any, in which it is 
situated and any survey or other number which it bears; 

(iii) the name of the owner ; 

(iv) the name of the occupier; 

(v) the annual value or the extent as the case may be; and 

(vi) the amount of the tax payable. 

1-D, The assessment books shall be completely revised by the commis- 
sioner once in every five years. 


a 1-E. An assessment once made shall continue in force until it is revised 
and until the revised assessment takes effect. Toug 


2. When assessment books have been prepared for the first time and 
whenever a general revision of such books has been completed the commissioner 
shall give public notice-- 

(a) specifying the time when and the place where the books may be in- 
spected; and . 

(b) stating that revision petitions will be considered if they reach the 
municipal office within thirty days from the date of such notice in the case of 
the Government, a railway administration or a company and fifteen days from 
the said date in other cases. 

3. The commissioner may after giving notice to the parties concerned 
and hearing their objections, if any, amend the property tax assessment books 
at any time between one general revision and another by inserting therein or 
removing therefrom any property or by altering the valuation of any property 
or the amount of tax. Such amendment shall be deemed to have taken effect 
on the first day of the half-year in which it is made: 

Provided that when the amendment is made in any half-year after the 
demand notice for that half-year has been issued, it shall have effect only 
from the succeeding half-year, : 

3-A. In every case in which between one general revision and another 
the commissioner assesses any property for the first time or increases the assess- 

M—il 
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ment on 'any property otherwise than in consequence ofa general enhancement 
of the rate at which ‘the property tax is leviable, the commissioner shall inti- 
mate by a special notice to the owner or occupier of such property that a petition 
for revising the assessment will be considered if it reaches the municipal office 
within thirty days from the date of service of such notice in the case of Govern- 
ment, a railway administration. or a company and within fifteen days from the 
‘said date in other cases. 


-4, Any person may, at any time, not being less than thirty days before 
the end of a half-year, move the commissioner by revision petition to reduce the 
tax to which he is liable for the forthcoming half-year on the ground that the 
annual value of the property in respect of which the tax is imposed-has decreas- 
ed since the assessment of the property was last made or revised. 


5. No petition under rule 2, 8- A or 4 shall be disposed of unless the 
petitioner has beeri given a reasonable opportunity to appear either in person or 
by authorized agent and to represent his case, 


6. Immediately after the disposal of a revision petition, the commissioner 
shall inform the petitioner or his authorized agent, in writing of the orders 
passed thereon, shall direct him to pay the amount fixed on revision within 
fifteen days after the date of receipt of such intimation or if the amount is not 
already due, within fifteen days from the ‘date on which it becomes due, and 
shall, if necessary., cause the assessment books to be corrected. 

6-A.. (1) A general revision shall be deemed to have taken effect on thé 
first day of the half- -year following that i in which, the notice under rule = is pub- 
lished. 

(2) Any correction in the assessment t books made by hee commissioner 
under rule 6 or rule 18-A shall be deemed to have effect on the first day of the 
half-year to which the assessment which was sought to be revised or which was 
appealed against relates. 

Explanation.—The levy F a new class of property tax or an enhance- 
ment in the rate at which any class of property tax is leviable is no amendment 
or revision within the meaning of this rule and shall have effect from the day 
fixed for the levy or enhancement. 

6-B. Thé first payment of tax shall; Save as provided in rule 6, be mace 
within thirty days of the day specified in rule 6-A.” 


s Substitution of alale ue 218, For rule 7 of the said Schedule IV, the 
Madras Act IV of 1919. following rule shall be substituted, namely :— 
“7, Companies shall be assessed by the Commissioner on the following 
scale :— kà . 
_' Paid up Spied Half-yearly 
Lakhs of Rupees. a ‘tax 
- ` Rs. 
A. Less than one a 30 
B. One and more than-one, but less than two ši . 50 
C. Two and more than two, but less than three a 100 
D. Three and more than, three, but less than five an 150 
E. Five and more than five, but less than ten a es 250° 
F. Ten and more than ten, but less than twenty : an 500 
G. Twenty and more: than twenty .. 1,000 


Provided that any company, the head or a principal office of whichis not 
in the city and. which shows that its gross income received in or from the city in 
the year immediately -preceding the year of taxation— 

(a) has nat exceeded Rs. 5,000, shall pay only 25 rupees per half-year; 

.(b) has exceeded Rupees 5, 000 shall pay only 50 rupees per half-year; 


but has not exceeded Rupees 
10,000, 
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(c) has exceeded Rupees 10,000 


shall pay only 100 rupees per half-year; and 


ut has not exceeded Rs. 


20,0 


(d) has exceeded Rupees 20,000, 


shall pay per half-year 100 rupees together with 
a sum calculated at the rate of 25 rupees per 
half-year for every 5,000 rupees or part there- 
of, of gross income in excess of Rs. 20,000 
subject to a maximum half-yearly tax of 
1,000 rupees. 


Provided further that when a company the head or a principal office of 
which is not in the city becomes liable to tax for the first time, it shall pay in the 


first year a tax of 25 rupees; 


but if the gross income of the company during 


such year is subsequently found to have exceeded 5,000 rupees, it shall pay the 
tax calculated in accordance with the above-mentioned scale less the initial pay- 


ment of 25 rupees,” 


Amendment of rule 8 of 


Schedule IV, Madras Act 


IV of 1919. 


219. In‘rule 8 of the said Schedule IV— 


(i) the heading “Tax on Persons Holding appointments or Exercising 
Professions, Arts, Trades and Callings” shall be omitted; and 


(ii) in item (2) under the heading “Class I,” for the words “exercising 
any profession, trade, art or calling,” the words “exercising any profession, art 
or calling or transacting business” shall be substituted. 


220. In sub-rule (1) of rule 9 of the said Schedule IV, for the 


Amendment of rule 9 of 
Schedule IV, Madras Act 
IV. of 1919. 


Amendment of rule 10 of 
Schedule IV, Madras Act 
IV of 1919. ; 


Amendment of rule 12 of 
Schedule IV, Madras Act 
IV of 1919. 


Substitution of new 
tules for rules 13 and 14 of 
Schedule IV, Madras Act 
IV of 1919, 


words “from the exercise of his profession, art, trade 
or calling” the words “from the exercise of his pro- 
fession, art or calling or the transaction -of his 
business” shall be substituted. ; 


221 In sub-rule (1) of rule 10 of the said 
Schedule IV, before the words “ass or dog,”’ in the 
last item, the words “pig, goat” shall be inserted, _ 


222. In rule 12 of the said Schedule IV, before 
the words “the transfer duty,” the words “the pro- 
perty tax” shall be inserted, ` 


223. For rules 13 and 14 of the said Schedule 
IV, the following rules shall be substituted, namely :— 


“13. No application for revision under rule 12 shall be admitted— 
(a) unless the application has reached the municipal office in the case of 


the companies’ and profession taxes, 


within fifteen days from the date of 


service of the notice prescribed by section 113, and in the case of any other tax 
within seven days from the date of demand provided that the commissioner 
may, if he thinks fit, extend the period within which notice of objection should 


be delivered to a period not exceeding one month; and 
(b) unless the tax based on the assessment 


prevailing in the year 


previous to the year in question was paid before making the application, 
Explanation,—The preferring or pendency of an application for the 
revision of the assessment of any tax shall not— i 
(a) bar the collection thereof, or 
(b) operate as a stay of proceedings to enforce payment of the same, 
13-A. (1) All such applications and all petitions under rule 2, B-A or 


4 shall be entered in a register to be maintained for the Purpose; 


and on 


receipt of any application or petition, notice shall be given to the applicant 9 
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petitioner of a time and place at which his application or petition will be 
considered. 


i (2) At the said time and place the commissioner shall hear the objection 
in the presence of the objector or his agent if he appears or may for reasonable 
cause adjourn the investigation. 


(3) When the objection has been determined the order passed shall be 
recorded in the said register together with the date of such order and com- 
imunicated to the objector or his agent by registered post. 


14, Where an objector is dissatisfied with the order passed by the com- 
missioner under sub-rule (3) of rule 13-A, he may within fifteen days from the 
date on which such order was sent by post appeal against it to a committee called 
the Taxation Appeals Committee and consisting of three members, two of 
whom shall be members of the council elected by it and the third shall bea 
person appointed by the Local Government either without remuneration or on 
such remuneration as may be fixed by them and subject to such other condi- 
tions as may be prescribed by them. The person so appointed by the Govern- 
ment shall be the chairman of the Committee. 

The Taxation Appeals Committee shall have all the powers of a standing 
committee under sub-section (1) of section 26, and the provisions of sub- 
section (2) of that section shall apply to requisitions made by the Taxation 
Appeals Committee as if it were a standing committee.” 


Amendment of rule 15 of : 
Schedule IV, Madras Act 224. In rule 15 of the said Schedule LV— 


IV.of 1919. 


(i) in sub-rule (a), for the words “standing committee,” the words and 
figures “Taxation -Appeals Committee constituted unde rule 14” shall be 
substituted ; and f 

(ii) after sub-rule (d), the following sub-rule shall be added, namely :— 


“(e) The provisions of Parts II and III of the Indian Limitation Act, 
1908, relating to appeals shall apply to every appeal preferred under this rule.” 


Substitution of new rules 225. For sub-rule (c) of rule 18 and rule 19 of 
Ga oe ae ane ae the said Schedule IV, the following rules shall be 
Iv Sf 1919, substituted, namely :— 

«18-A. The assessment books maintained by the commissioner shail be 
corrected in accordance with the decision of the Taxation Appeals Committee 
or where there is an appeal to the Smali Cause Court, in accordance with its 
judgment under rule 15 or sub-rule (b) of rule 18, as the case may be, and in 
the event of the amount of any tax being reduced or remitted by the said 
committee or court, the commissioner shall grant-a refund accordingly. 

19. The assessment or demand of any tax when no application or 
appeal is made as hereinbefore provided and when such an application or 
appeal is made, the orders passed by the commissioner, the decision of the 
Taxation Appeals Committee or the adjudication by the Small Cause Court on 
the appeal, as the case may be, shall be final: 

Provided that where any assessment or demand is not in accordance 
with the assessment books, nothing in this rule shall be deemed to prohibit a 
fresh assessment or demand of the tax being made in accordance therewith.” 


Substitution of new rules 226 For rules 20, 21 and 22 of the said 
for rules 20, 21 and 22 of i oe e 
Schedule IV, Madras Act Sieur ae IV, the following rules shall be substituted, 
IV of 1919. ` y: ; 
“20. (1) Where any tax, not being a tax in respect of which a notice has 
to be served under section 113 or section 120-A or a direction has to be given 
under rule 6, is due from any person the commissioner shall cause to be served 
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upon or sent to such person a bill for the sum due before proceeding to enforce 
‘the provisions of rule 21. 


- (2) A notice under section 113 or section 120-A and a bill under sub- 
‘rule (1) shall be signed by the commissioner and shall contain— 


(a) a statement of the period and a description of the occupation, 
‘property or thing for which the tax is charged and other particulars of the 
demand, and. ; 

(b) notice of the liability which may be incurred in default of payment. 

(3) Where a notice, bill or direction referred to in sub-rule (1) has not 
been served or given either in the half-year in which the tax became due or in 
the succeeding half-year, the tax for the half-year first mentioned in this sub- 
rule shall not be demanded. 


21. (1) If the amount due on account of any tax is not paid within 
fifteen days from the service of the notice or bill or the giving of the direction, 
‘referred to in section 113 or section 120-A or rule-6or rule 20 and if the 
person from whom the tax is due has not shown cause to the satisfaction of 
the commissioner why it should not be paid, the commissioner may recover by 
distraint under his warrant and sale of the movable property of the defaulter 
or if the defaulter is the occupier of any building or land in respect of whicha 
tax is due, by distress arid sale of any movable property. which may be found 
in or on such building or land, the amount due on account of the tax together 
with the warrant fee and distraint fee and with such further sums as will 
satisfy the probable charges that will be incurred in connexion with the 
detention and sale of the property so distrained : 


Provided always that movable property described in the proviso to sub- 
section (1) of section 60 of the Code of Civil Procedure, 1908, shall not be 
liable to distraint. es > 

(2) If for any reason the distraint, or a sufficient distraint, of the 
defaulter’s property is impracticable the commissioner may prosecute the 
defaulter before a magistrate. . , 

(3) Nothing herein contained shall preclude the corporation from suing 
ina civil court for the recovery of any tax, duty or other amount due to it 
under this Act.” 


f oaoa n pev rule 227. For rule 24 of the said Schedule IV, th 
Madras ActIV of 1919, * following rule shall be substituted, namely :-— . 


“24, The offcer charged with the execution of a warrant, shall, before 
making thé distraint, demand payment of the tax due and the warrant fee. If 
the tax and fée are paid nọ distraint shall be made but if the tax or fee is not 
paid, the officer shall— > 

(a) seize such movable property of the defaulter as he may think 
necessary ; 7 f ; 

(b) make an inventory of the property seized; and 

(c) give to the person in possession of the property seized at the time of 
seizure a copy of the inventory and the notice of sale: 

Provided that a period of. seven days shall ‘be allowed for paying the 
amounts due and redeeming the property seized.” 


Amendment of rule 25 of - 228. In- rule 25 of the said Schedule IV, for the 
Schedule IV, Madras Act ‘words “proportionate in value to the sum,” the words 
IV of 1919. “equal in value'to the tax” shall be substituted. 


Substitution of i les ~ ie ee ae rey Pet) By 
fot rules 26 and 27 of Sche- 229.. For rules 26 and 27-of the -said Schedule 
oon IV, Madras Act IV of, LY, the following rules shall be substituted, namely :— 


ee mg ge Sait Fs 
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é “26, (1) If the amount due by the defaulter on account of the tax, the 
warrant fee and distraint fee and the expenses incidental to the detention of the 
-property are not paid within the period of seven days mentioned in the notice 
given under rule 24 and if the distraint warrant is not suspended by the com- 
missioner, the property seized or a sufficient portion thereof, shall be sold by 
public auction under the orders of the commissioner who shall apply the 
proceeds of the sale to the payment of the amount due on account of the tax, 
the warrant fee and the distraint fee and, the expenses incidental to the deten- 
tion and sale of the property, and shall return to the person in whose possession 
the property was at the time of seizure any property or sum which may remain 
after the sale and the application of the proceeds thereof as aforesaid if appli- 
cation is made by such person within twelve months from the date of the sale. 
If no such application is made, the property or sum so remaining shall be 
forfeited to the Corporation. If the proceeds of the sale are insufficient for the 
payment of the amount due on account of the tax, the warrant fee and distraint 
fee and the expenses incidental to the detention and sale of the property, the 
commissioner may again proceed unde rules 21 and 23 in respect of the sum 
remaining unpaid, - 


(2) When the property seized is perishable or subject to speedy and 
natural decay or if the expense of keeping it will, together with the amount of 
tax due, exceed the value of the property, the commissioner may sell it at any 
time before the expiry of the said period:of seven days unless the amount due is 
sooner paid. 


(3) The commissioner shall consider any objections to the distraint of 
any property which are made within the said period of seven days and may 
Postpone the sale pending investigation thereof. If the commissioner decides 
that the property attached was not liable to distraint, he shall return it, or if it 
has already been sold, the proceeds of the sale to the person appearing to be 
“entitled thereto and may again proceed under rules 21 and 23; and all fees and 
expenses connected with the first distraint and sale shall be recoverable from 
the defaulter if it shall appear to the commissioner that he wilfully permitted 
ae distraint of the property when to his knowledge it was not liable to 
distraint, 


27, (a) Fees shall be levied on distraints under this Act with reference 
_to the amount due for which the distraint is made and according to the rates 
specified in the following table :-— 


Sum distrained for. Fees. 


Under one rupee i 
One rupee and over, but under five rupees 
Five rupees and over, but under ten rupees 
Ten rupees and over, but under fifteen rupees 
Fifteen rupees and cver, but under twenty rupees 
Twenty rupees and over, but under twenty-five rupees 
wenty-five rupees and over, but under thirty-rupees 
-Thirty rupees and over, but under thirty-five rupees.. 
Thirty-five rupees and over, but under forty rupees . 
i Forty rupees and over, but under forty-five rupees 
oN Forty-five rupees and over, but under fifty rupees 
Fifty rupees and over, but under sixty rupees 
Sixty rupees and over, but under eighty rupees ae 
‘Eighty rupees and over, but under one hundred rupees 
„One hundred rupees and over . 


_(b) Such fees shall include all expenses except— 
l (i) the cost of maintaining any live-stock or the expenses incidental to 
othe detention of the distrained property ; and 
ae w- >(ii). the charge payable on account of peons kept in charge of the dis- . 
trained property, namely, three annas daily for each peon,” 


SONAUABROWNNEH OS 
SOMSOMOMOMOMOMAS 
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pee Ce 230. For rule 29 of the said Schedule IV, the 
Madras Act IV-of 1919, ` following rules shall be substituted, namely : — 


“29, If the tax due on account of any building or land remains unpaid 
in whole or in part at the end of the period specified in sub-rule (1) of rule 21, 
the commissioner may if the said tax has not remained unpaid for more than 
twelve months require the occupier for the time being of- such building or land 
to pay the amount within a specified period not being less than fifteen days and 
if the occupier fails to comply with such requisition the commissioner may 
distrain and sell any movable property found on the building or land and the 
provisions of the foregoing rules shall mutatis mutandis apply to all distraints 
and sales effected under this rule: l 


Provided that no occupier shall be liable to prosecution or to a civil swit 
in respect of any sum recoverable from him under this rule unless he has wil- 
fully prevented distraint or a sufficient distraint. _ 


29-A. If any tax due from any person remains unpaid in whole or in 
part at the end of the period specified in sub-rule (1) of rule 21 and if such 
person has left British India or cannot be found, the said tax or such part there- 
of as remains unpaid together with all sums payable in connexion therewith 
shall be recoverable as if it were an arrear of land revenue. 


29-B. (1) Every person who is prosecuted under sub-rule (2) of rule 
21 shall be liable on proof to the satisfaction of the Magistrate that he wilfully 
omitted to pay the amount due by hirn to pay a fine not exceeding twice the 
amount which may be due by him on account of— : 

(a) the tax and the warrant fee, if any, and 

(b) if distraint has taken place, the distraint fee and the expenses 
incidental to the detention and sale, if any, of the property distrained. 

(2) Whenever any person is convicted of an offence under sub-rule (1) 
the Magistrate shall in addition to any fine which may be imposed recover 
summarily and pay over to the corporation, the amounts, if any, due under the 
heads specified in clauses (a) and (b) of sub-rule (1), and may in his discre- 
tion also recover summarily and pay to the corporation such amount if any as he 
may fix as the costs of the prosecution. 

29-C. Neither the commissioner nor any municipal officer or servant 
shall directly or indirectly purchase any property at any sale of distrained pro- 
perty held under the foregoing rules.” 


A 231. In rule 30 of the said Schedule IV, for the 
comam pb wage words, lettéts and brackets ‘‘(a) the water and 
IV of 1919. ` drainage tax, and (b) the lighting tax,” the following 
shall be substituted, namely :— 
“(a) the water tax; 
(b) the drainage tax; and 
(c) the lighting tax.” 
athlete eaei 232. In rule 81 of the said area A a 
e a ONN r d res “For the purposes of Parts V an 
Ty or 1519.” ea VI a ee ai the words "In these rules” shall 
be substituted. 


Substitution of new rule 233. For rule 1 of Schedule V to this Act 
for rule lof Schedule V, (hereinafter referred to as the said Schedule V), 
Madras Act IV of 1919. the following rule shall be substituted, namely:— __ 

“1, The purposes to which the municipal fund-mnay be applied include. 
all objects expressly declared obligatory or discretionary by laws or rules, and 
in general ‘everything necessary for or conducive -to the safety, health, con- 
venience or education of the-citizens of Madras or to: the amenities of the 
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city and everything incidental. to the administration and the fund shall be 
applicable thereto within the city subject to these rules.and such further rules 
or special orders as the Local Government may prescribe or issue; and shall be 
applicable ‘thereto outside the city if the expenditure i is authorized by this Act 
or specially sanctioned by the Local Government.” 


Amendment: of rule 3 of 


SEn dle V, Madras Act IV 234. In rule 3 of the said Schedule V— 
o ES 


(i) in clause (a)— j 

(a) after the words “training of health officers,” the words “medical 
practitioners” shall be inserted; 

(b) between the words “the training of” and the word “nurses” the 
words “midwives and” shall be inserted; and 

(c) after the words “at the houses of such persons” the words “the 
provision of health visitors, midwives and dhais for attendance on maternity 
cases” Shall be inserted; 
(ii) in clause (b)-- 
(a) aftér the word “‘slaughter-houses;” the words “of shops, stalls and 
;’ shall be inserted; 
(b) after the words “sewage farms” the words “and all works for 
the removal or disposal of sewage” shall be inserted; and 

(c) the words ‘and other works for the removal of sewage’ aes 
the words “of tramway” shall be omitted; and 
í (iii) in clause (d), after the word “crematoria” the words “improve- 
ment of burial and burning grounds and crematoria”, and after the words 
“the acquisitiori of congested areas and the provision of new sites,” the words 
“whether within or without municipal limits” shall be inserted. 


plinths; 


` Amendment of rule 4 of 


Schedule V, Madras Act 235. In rule 4 of the said Schedule V— 
IV of 1919; 


(i) in clause (a), after the words “construction of model dwellings” 
the words “and the encouragement of co-operative building societies by 
loans, grants of land or prizes” shall be inserted; 


(ii) in clause (c), for the words “other industrial concerns” the words 
“other agricultural, industrial or trading concerns” shall be substituted ; 


(iii) in clause ($), after the words “poor houses,” the words “homes 
or settlements for beggars, work-houses, infirmaries and children’s homes,” 
shall be inserted ; 


(iv) in clause (q), after the words “health associations’, the words 
“and the provision and organization of health propaganda work i in slums and 
other areas” shall be added; . 


(v) in clause (r)— 
(a) after the words “organization and maintenance of” the words 
“maternity and child welfare centres and” shall be inserted ; and 


(b) at the end, the words “and training of health visitors” shall bë 
added; and 


£i) after clause (r), the following clause shall be added, namely : — 
“(s) the provision and maintenance of rescue homes,” 


Amendnient of rule 5of l 
Srei V. Madras Act 236. In rule. 5 of the said Schedule V=. 
of 191 


(i) in clause (b), after the weeds “hospital or institute” the words 
including the Pasteur Institute, Coonoor” shall be inserted ; and 
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(ii) for clause (e), the following clause shall be substituted, namely :— 
“(e) Election expenses ;” Í 


genta! of gule 7 of 237, Rule 7. of the. said Schedule V shall be 
IV of 1919. ° _ omitted. 


Pre rere eon 238. Rule 12o0f the said Schedule V shall be 
Schedule V Madras aot renumbered as sub-rule (1) of rule 12 and to the 
IV of 1919. ° rule as so renumbered, the following sub-rule shall be 

added, namely :— 


(2) If the council shall have given previous authority in writing, such 
bank may at once pay out of the municipal fund without such order or cheque 
any expense which the Local Government have incurred on behalf of the 
corporation.” 

Ameena einen bee 232, Rule 20 of the said Schhdule V shall be 

of Schedule V, Madras Act renumbered as sub-rule (1) of rule 20 and to the 

IV of 1919 rule as so renumbered, the following sub-rule shall 
be added, namely :— 

(2) The council shall submit its remarks on the audit report, if any, 
to the Local Government through the Examiner of Local Fund Accounts 
within six months after the receipt of the report by the Corporation.” 


Amendment of rule 21 | ` : 

Ter isi V, Madras Act 240. In rule 21 of the said Schedule V— 

(i) in sub- tule (1), for the word “authorizing” the words “authorizing 
the making of” shall be substituted ; 

(ii) in sub-rule (2), after the word “furnish” the words “by registered 
post” shall be inserted ; and 

(i) after sah: rule (2), the following sub-rule shall be added, 
namely— 
a (3) If the person to whom a copy of the auditor’s decision is so 
furnished refuses to receive it, ‘he shall nevertheless be deemed to have 
been duly furnished with a copy of such decision within the meaning of sub- 
rule (2). The period of fourteen days fixed in rules 22 and 23 shall be cal- 
culated from the date of such refusal.” 


Amendment of rule 23 of 241. In rule 23 of the said Schedule V, after the 
Schedule a aaua Act words “on an application” the words “made by the 
IV of 1919 commissioner” shall be inserted. 


Substitution of new 242, For Schedule VI to the said Act, 


Sthedule for Schedule VI, the followin Schedule shall be substituted, 
Madras Act IV of 1919. namely :— mee Š 


“SCHEDULE VI 


Purposes for which premises may not under section 287 be used without 
a licence. 
l i (See section 287.) 

Aerated waters—Manufacturing. 

Ammunition—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. 

Articles made of flour—Baking, preparing, keeping or storing for human 
consumption (for other than domestic use). 

Ashes— Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever, dumping or sifting. 

Biscuits—Baking, preparing, keeping or wie for human consumption 
(for other than domestic use), 
M—lé 
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Blood—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. - : 
_ Bones—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. 
Bread—Baking, preparing, keeping or .storing for human consumption, 
(for other than domestic use). 
- Bricks—Manufacturing. 
Camphor—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever or boiling. 
Candles—Packing, pressing, cleansing, preparing or manufacturing by 
any process whatever, 
Carpets—Manufacturing. 
Catgut—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. 
Cement—Packing, pressing, cleansing, preparing, or manufacturing by 
any process whatever. 
Charcoal—Dumping, sifting, selling or storing. 
Chemical preparations—Storing, packing, pressing, cleansing, preparing 
or manufacturing by any process whatever. 
Chillies—Grinding by machinery. 
Chillies (dried )—Selling wholesale or storing for wholesale trade. 
Chlorate mixture—Storing, packing, pressing, cleansing, preparing or 
manufacturing by any process whatever. ` f Aaa ' 
Cinders—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever, dumping or sifting. 
Cloths—Dyeing. 
Coal—Dumping, sifting, selling or storing. 
Coconut fibre—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. 
Combustible material—Storing. 
_. Comestibles—Baking, preparing, keeping or storing for human consump- 
tion (for other than domestic use). 
Condiments— Manufacturing. 
Confectionery—Baking, preparing, keeping or storing for humian con- 
sumption (for other than domestic use). l 
Cotton, cotton refuse, cotton seed—Storing, packing, pressing, cleansing, 
preparing or manufacturing by any process whatever. 
Cowdung cakes—Storing, packing, pressing, cleansing, preparing of 
manufacturing by any process whatever. 
Dyes—Packing, pressing, cleansing, preparing or manufacturing by any 
process whatever. ' 
Explosive—Storing. 
Fibre—Selling or storing. 
i Fat—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. 
Fins—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. 
Firewood—Selling or storing. 
Fireworks—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. i 
Fish—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. i 
Fishoil—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. : 
i Flax—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever, ; A « 3 
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Fleshings—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. | . 

Flour—Packing, pressing, cleansing, preparing or manufacturing by any 
process whatever. : i 

Fuel—Using for any industrial purpose. 

Fulminate of mercury—Storing, packing, pressing, cleansing, preparing 
or manufacturing by any process whatever. - 

Garlic—Storing or packing. i : 

: Gas—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. 
_ Ghee--Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever, 

Gold—Refining. 

Grain—Selling wholesale or’ storing for wholesale trade. 

Gram—Husking by machinery. 

Grass—Selling or storing. : 

Groundnut—Selling wholesale or storing for wholesale trade. 

Gun cotton—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever, 

Gunny-bag—Storing, packing, pressing, cleansing, preparing or manu- 

. facturing by any process whatever. 
, -Gunpowder—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. 

Hair—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever, dyeing or drying. f mi 

- Hay—Selling or storing. : 

Hemp—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. j ' 

Hides—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. . f - Ig 

Hoofs—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. l . 

Horns—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. . 

Ice—Manufacturing. 

Jaggery—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever, or selling wholesale. . : 
Jute—Storing, packing, pressing, cleansing, preparing or manufacturing 
by ‘any process whatever. x 

-Kalthi—Preparing. : 

Lac—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. 

Lead—Melting. p 

‘Leather—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. : 

Lime—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever.. ` i 

Limeshells—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. : l i 

Manure—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. e f i i l 

Machinery—Using for any industrial purpose. - 

Matches—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever, a ee -~ 
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Meat—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. i 

Metals—Beating, breaking, hammering, casting, etc, 

Nitro-compound—Storing, packing, pressing, cleansing, preparing or 
manufacturing by any process whatever. . 

Nitro-glycerine—Storing, packing, pressing, cleansing, preparing or 
manufacturing by any process whatever. 

Nitro-mixture—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. 


Offal—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. 

; Oil-Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever, or boiling. : f : 

Oil-cloth—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. 

Onions—Storing or packing. 

Paddy—Boiling or husking by machinery. 

Paper—Packing, pressing, cleansing, preparing or manufacturing -by any 
process whatever. o 

Petroleum products—Storing, packing, pressing, cleansing, preparing or 
manufacturing by any process whatever in quantities not exceeding three. 
gallons provided that no licence shall be required for storing petroleum in 
accordance with the provisions of the Indian Petroleum Act, 1899, or the rules 
issued or the notifications published under that Act. 7 

Pitch—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. 

Pottery—Packing, pressing, cleansing, preparing or manufacturing by 
any process whatever. 

Rags—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. : 

Resin (including rosin)—-Storing, packing, pressing, cleansing, preparing 
or manufacturing by any process whatever. 

Sago—Manufacturing or distilling. 

Saltpetre—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. ; ; 

Seekai—Powdering by machinery. g 

Shellac—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever. : 
Silk—Packing, pressing, cleansing, preparing or manufacturing by. any 
process whatever. : ` 

Skins—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. . . 

Soap—Packing, pressing, cleansing, preparing or manufacturing by any 
process whatever. ) 

Spirits—Storing, packing; pressing, cleansing, preparing or manufactur- 
ing by any process whatever. . i 
A Straw—Selling or storing. 

Sugar—Packing, pressing, cleansing, preparing or manufacturing by any 
process whatever, i i . 

Sugar-candy—Packing, pressing, cleansing, preparing or manufacturing 
by any process whatever, ‘ 

Sulphur—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever, or melting.. 
ae ‘Surki—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever, es iain aie o ma 
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Sweet-meats—Baking, preparing, keeping or storing for human con- 
sumption (for other than domestic use). 

Tallow—Storing, packing, pressing, cleansing, preparing or manufactur- 
ing by any process whatever or melting. i 

Tar—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever. = 

Thatching materials—Selling or storing. 

Tiles—Manu facturing. 

Timber—Selling or storing. 

` Tobacco (including snuff, cigars, cigarettes and beedies)—Storing, 

packing, pressing, cleansing, preparing or manufacturing by any process 
whatever. 


. , Turpentine—Storing, packing, pressing, cleansing, preparing or manu- 
facturing by any process whatever. 


Wool—Storing, packing, pressing, cleansing, preparing or manufacturing 
by any process whatever, dyeing or drying. 

Yarn—-Dyeing. . 

Provided that no licence shall be required for the storage only of any of 
the articles mentioned in this Schedule or for boiling paddy when such storage 
or boiling is for’ domestic use and limited to such quantities as may from time 
to time be fixed by the commissioner. | 

Gilding or electro-plating. sat 

Keeping a shaving or hair dressing saloon. 

Keeping together pigs, or twenty or more sheep or goats or ten or more 
head of cattle. j 

Manufacturing articles from which offensive or-unwholesome smells, 
fumes, dust or noise arise, C p . . 

Washing soiled clothes and keeping soiled clothes for the purpose of 
washing them and keeping washed clothes. i 

In general, any purpose or the doing in the course of any industrial 
process anything which in the opinion: of the commissioner is likely to be 
dangerous to human life, or health or property or is likely to create or cause a 
nuisance.” : ; 


VE ek PROS 243, In Schedule VII to the said Act— 
(i) in the items relating to sections 120, 122, 169, 178, 180, 182, 183, 186, 
188, 195 (1), (2) and (3), 196, 218, 258, 259, 260, 261, 262 (3), 263, 264 (1), 
205, 269, 270, 271, 272, 273, 274 (4), 275 (4) ,-306, 334, 368 and 376 (1) and 
Schedule V, rule 18 for the word ‘obey’ the words.‘comply with’ shall be 
substituted ; i i ; 
: (ii) before the item relating to section 106, the following item shall be 
inserted, namely :— ; 
“34 (1) Interested Councillor or alderman voting or Two hundred rupees”; 
` taking part in discussion. : à 
(iii) in the item relating to section 107, in the second sub-column of the 
first column, the figure and brack ets “(1)’’ shall be inserted; - -- + = -' 
(iv) in the item relating ‘to section 114, in column 2, for the words 
“furnish list of persons liable to tax,” the words “comply with requisition to 
furnish list ‘of persons carrying on profession, art, etc.” shall be substituted ; 


(v) in the item relating to section 115, in column 2, for the words “his 
representative to furnish list of persons liable to “tax”, the words “head of an 
office, firm or company to comply with requisition to. furnish list of persons in 
his employ” shall be substituted ;- are te 
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. (vi) after the item relating to section 120, the following item shall be 
inserted, namely :— 


“120-A. (2) Failure of person liable to pay tax on carriages Ten rupees.” ; 
and animals to comply with requisition to . 
furnish statements of vehicles and animals or 
furnishing incorrect statement. . 
(vii) in the item relating to section 122, for the figure and brackets 
“(1)” the figures, word and brackets “(1) and (2)” shall be substituted ; 


(viii) in the item relating to section 124, for the figure and brackets 
“(1)”, the figure and ‘brackets “(2)” shall be substituted ; 
“ (ix) in the item relating to section 168, the words “and regulations’ 
shall be omitted; 

(x) in the item relating to section 169, for the ‘figure and brackets 
“(2)”, the figures, brackets and word “(2) and (4)” shall be substituted ; 

(xi) in the item relating to section 177, in column 2, the words 
“and regulations” shall be omitted; 

(xii) in the item relaing to section 181, in the second sub-column of 
the first column, the figure and brackets “(1)” shall be inserted; 

(xiii) in the items relating to section-202— 

(a) for the figures and brackets “(5)” and “(6)”, the figures and 
brackets “(4)” and “(5)” shall respectively be substituted; and 

(b) for the items relating to sub-sections (3) and (4), the following 
item shall be substituted, namely:— __ 

- “(3) Depositing carcasses of animals, rubbish or filth in Twenty rupees.” ; 
_ improper places. 

(xiv) after the item relating to section 209, the following item shall 

be inserted, namely :— i 


“210 (1) Failure to comply with orders to set back build- Five hundred rupees.” ; 
ings. 


z 


(xv) after the item relating to section 214, the following item shall 
be inserted, namely :— i . 
“215  .. Failure to provide streets or roads on building 
sites prior to disposal. Two hundred rupees.” ; 
(xvi) in the item relating to-section 220, after the words “in a 
street” the words “or any public place vested n the control of the corporation” 
shall be inserted ; l . 
(xvii) after the item relating to section 229 (3), the following items 
shall. be inserted, namely :— ae 


“231 (5) Constructing or reconstructing buildings con- Two hundred rupees. 
trary to declaration issued by council. 
232 (1) Failure to comply with requisition to round or 
splay off buildings at corners of streets. One hundred rupees.” ; 


(xviii) in the item relating to section 233, after the word “construction” 
the words “reconstruction or retention” shall be inserted; 


(xix) after the item relating to section 254, the following items shall be 
inserted, namely :— nooy ; 
“257-B .. Failure of owner of cheri or hutting ground to Two hundred rupees. 
comply with requisition to open up passages, : 
etc, to remove hut or to effect improve- 
ments. 


257-C (1) Failure of owner of cheri or hutting ground “to One hundred rupees. ` 
comply with requisition to prepare and submit : 
plan. ` 

257-E .. Construction of new buildings or huts orad- Two hundred ru i 
ditions to existing building or huts before the - heen 
preparation and approval of plan. ° 


'X oF 1936.] TRE MADRAS CITY MUNICIPAL (AMENDMENT) ACT. 95 


257-F Construction of ‘new buildings or huts or’ Two hundred rupees, 
additions to existing buildings or huts if 
situated in sites not marked in the standard 
: plan. ; 
257-G (1) Failure of owner of -building or hut to comply Two hundred rupees. 
ae with requisition to remove whole or part of it. : 
257-H (1) Failure of owner of cheri or hutting ground to Two hundred rupees. 
: comply with notice to effect improvements 
and to conserve or fill up tank, well, etc. 
» ` (2) Erection of new building or hut or making Two hundred rupees. 
addition to existing building or hut, before 
compliance with notice under sub-section (1). 
. _ 257-K + Failure of owners of buildings or ‘huts or Two hundred rupees. 
owners of cheri or hutting ground to comply 
with notice to carry out improvements, : ž 
257-U (1) & Failure of owner of land, to maintain in proper Two hundred rupees. 
(2) order and repair streets, passages, etc., and a SS 
failure of owner of hut to maintain conveni- 
: ences made by him. : f 
” (3) Failure of tenants to comply with notice to One hundred rupees. - 
repair street, etc. 
257-X (3) Failure to remove all buildings or huts -- Two huudred rupees. 
‘a (5) Failure of owner of land to comply with notice Two hundred rupees. . 
to carry out improvements, a 
257-¥ (4) Erection of hut or portion of hut within street One hundred rupees. 
alignment. ae 
257-Z (1) Failure of owner of land or owners or occupiers Two hundred rupees. 
‘ ` of buildings or huts to comply with notice to > ’ 
remove the whole or portion of such buildings 
f or huts. 
257-AA .. Failure of person who erects a masonry building Two hundred rupees” ; 
: to comply with notice to leave a clear space of 
15 feet between the centre line of street or A 
Passage or street alignment and the nearest ` 
part of such building. es 


l (xx) (a) in the item relating to section 264, in the second sub-column of 
the first column, the figure and brackets “(1)” shall be inserted ; and 
(b) after the same item, the following item shall be inserted, namely :— 
ee » (3)- Cultivating contrary to prohibitions or re- Five hundred rupees.” ; 
gulations. e f ns 
(xxi) in the item relating to section 265, in column 2, after the word 
“drinking” the words “bathing or washing clothes” shall be inserted; - 
(xxii) for the items relating to section 268 (a), (b), (c) and (d), the 
following item shall be substituted, namely :— i , ; 
f “268°... Defiling water in tanks, etc. . Fifty rupees.” ; 
r (xxiii) in the item relating to section 270, in column 2, for the words 
“prickly-pear or other noxious vegetation” the words “any thick or noxious 
, vegetation” shall be substituted ; i re . 
(xxiv) after the item relating to section 270, the following item shall be 
inserted, namely :— po. F f 
“270-A .. Failure to comply with requisition to abate One hundred rupees.” ; 
f nuisance caused or likely to be caused by i 
dumping, etc., of coal, ashes. etc. ; 


~ | (xxv) after the item relating to section 275 (4), the following item shall 
be inserted, namely :— ` 
“279 (1), Keeping a lodging house, eating house, tea shop, One hundred rupees.” ; 
e etc, without licence or contrary to licence. er: 
.  .(xxvi) after the item relating to section 284, the following items shall be 
jnserted, namely :—_ . 
“285-A. .. Using a public place or the sides of a public Twenty rupees, 


street as a public landing place, etc, 
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285-C (1) Opening or keeping open a new private cart- Two hundred-rupees.” ; 
stand without licence or contrary to licence. ; 
(xxvii) for the items relating to’ sections 287, 288, 289 and 290, the 
following items shall be substituted, namely :— 


“287 (1) Using a place for any of the purposes specified in Two hundred rupees. 
Schedule VI without licence or contrary to ni 


. licence. f 
288 (1), (2) Unlawful erection of factory, workshop, work-, One thousand rupees. . 
&. (3) place or machinery. . . 
is (5) Disobedience of order regarding chimneys .. Five hundred rupees. 
289 (1) Disobedience of order regarding abatement of One hundred rupees. 


nuisance. 
Pr (2) Disobedience of order prohibiting the working of Two hundred rupees. 
_ factory, etc., or the use of particular fuel. ; 
289-A .. Failure to comply with requisition to put factory, Five hundred rupees. 
etc, in order; to abate overcrowding, etc. i ion 
- 280-B .. Disobedience of order regarding abatement of One'hundred rupees.” ; 
nuisance or danger to life, etc. 

(xxviii) in the item relating to section 302, in column 2, the words “of 
food” shall be omitted and for the word “licence” in both the places where it 
occurs, the word “permission” shall be substituted ; 

(xxix) after the item relating to section 308, the following item shall be, ` 


inserted, namely :— 


“308-B .. Failure of person in charge of markets to expel Fifty rupees.”; . oe 


person suffering from leprosy or other infec- 
tious or contagious disease. 


(xxx) in the item relating to section 310, for the words in column 2, 
the following words shall be substituted, namely :— | 

“Sale or exposure for sale of animal or article in public streets.” ; 

(xxxi) after the item relating to section 615, the following item shall be 
inserted, namely :— 


“319 (1) Opening, etc., without licence a new place for the One hundred rupees.” 
disposal of the dead. f . Be S 
(xxxii) in the item relating to section 825, in column 2, for the words 
“in place contrary to Act or by-laws” the words “etc., of corpses” shall be 
substituted ; 7 ek og 
(xxxiii) after the item relating to section 337, the following item shall 
be inserted, namely :— = 
i “«337-A .. Infected person carrying on occupation .. Fifty rupees.” ; 
_ (xxxiv) after the item relating to section 343, the following item shall 
be inserted, namely :— : 
343-A .. Using water after prohibition .. Fifty rupees.” ; x 
(xxxv) after the item relating to section 376 (1), the following item 
shall be inserted, namely :— ‘ 
“378 .. Preventing the commissioner or any person Fifty rupees.” ; 
authorized by him from exercising his powers 
of entry, etc. . 
(xxxvi) in the item relating to section 406, in column 2, for the words 
“municipal contractors” the words “council, standing committee, Mayor” shall 
be substituted ; and 
(xxxvii) in the item relating to section 408, in column 2, the words “or 
commissioner” shall be added at the end. ae is 


:' Amendment of Schedule PS ae as 
VIII, Madras Act IV of 244, In Schedule VIII to the said Act— 


1919. 

(i) in the items relating to sections 169, 177 (2) and (3), 183, 186, 188,. 
260, 261, 263, 264, 265, 269, 270, 271, 272, 273 and 334, and Schedule V, rule 18, 
for the word ‘obey’ the words ‘comply with’ shall be substituted; $ 
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(ii) in the item relating to section. 168, in column 2, the words “and 
regulations” shall be omitted ; vs 


(iii) in the item relating to section 169, after the figure and brackets 
““(2),” the word, figure and brackets “and (4)” shall be inserted ; 


(iv) in the item relating. to section 177, in column 2, the words “and 
regulations” shall be omitted; 


(v) in the item relating to section 202, for the figure and brackets 
“(5),” the figure and brackets “(4)” shall be substituted ; 


(vi) after the item relating to section 227, the following item shall be ` 
inserted, namely :— 


“232 (1) Failure to comply with requisition to round or Fifty rupees.” ; 
splay off buildings at corners of streets. 


(vii) in the item relating to section 233, after the word “construction,” 
_ the words “reconstruction or retention” shall be inserted; 


(viii) after the item relating to section 254, the following items shall 
ibe inserted, namely :— 


“257-B .. Failure of owner of cheri or hutting ground Fifty rupees, 
to comply with requisition to open up passa- 
ges, etc., to remove hut or to effect improve- 
ments. 


257-C (1) Failure of owner of cheri or hutting ground to Twenty rupees. 
comply with requisition to prepare and 
submit plan. 
257-G (1) Failure of owner of building or hut to comply Twenty rupees. 
with requisition to remove whole or part of it. 
257-HH (1) Failure of owner of cheri or hutting ground Fifty rupees. 
to comply with notice to effect improvements 
and to conserve or fill up tank, well, etc. 
257-K .. Failure of owners of buildings or huts or Fifty rupees. 
owners of cheri or hutting ground to comply 
with notice to carry out improvements. 
257-U (1) & Failure of owner of land to maintain in proper Fifty rupees. 
(2 order and repair, streets, passages, etc., and 
failure of owner of hut to maintain con- 
veniences made by him. 
(3) Failure of tenants to comply with notice to ‘Twenty rupees. 
repair street, etc. 
257-X (3) Failure to remove all buildings or huts .. Fifty rupees. 
(5) Failure of owner of land to comply with Fifty rupees. 
notice to carry out improvements. 
257-Z (1) Failure of owner of land or owners or Fifty rupees. 
occupiers of buildings or huts to comply i 
with notice to remove the whole or portion 
; of such buildings or huts. 
257-AA .. Failure of person who erects a masonry Fifty rupees.”; 
building to comply with notice to leave a 
clear space of 15 feet between the centre 
line of street or passage or street alignment 
and the nearest part of such building. 


(ix) in the item relating to section 265, in column 2, after the word 
“‘drinking,” the words “bathing or washing clothes” shall be added; 

(x) in the item relating to section 270, in column 2, for the words 
“prickly-pear or other noxious vegetation” the words “any thick or noxious 
vegetation” shall be substituted ; 

(xi) after the item relating to section 270, the following item shall be 
inserted, namely :— 

“270-A .. Failure to comply with requisition to abate Twenty rupees.” ; 

nuisance caused or likely to be caused by 
dumping, etc., of coal, ashes, etc. 

(xii) after the item relating to section 273, the following item shall be 
inserted, namely :— 

“279 (1) Keeping a lodging house, eating house, tea One hundred rupees.” ; 
shop, etc., without or contrary to licence. 
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m relating to section 284, the following items shall be: 


“285-A Using a public place or the sides of'a public Two hundred rupees. 
street as a public landing place, etc. 
285-C Keeping open a new private cart-stand with- Twenty rupees.” ; 


out licence or contrary to licence. 


(xiv) for the items relating to sections 287, 288, 289 and 290, the fol- 
lowing items shall be substituted, namely :— 


“287 (1) 


"-288 (1), (2) & 
(3) 


Using a place for any of the purposes 
specified in Schedule VI without licence or 
contrary to licence. 


Unlawful erection of factory, workshop, 
workplace or machinery. 


Fifty rupees. 


One hundred rupees. 


(5) Disobedience of order regarding chimneys, Fifty rupees. 
289 (1) Disobedience of order regarding abatement One hundred rupees. 
of nuisance. na 
(2) Disobedience of order prohibiting the Two hundred rupees. 
working of the factory, etc., or the use of 
particular, kind of fuel. 
289-A Failure to comply with requisition to put One hundred rupees. 
factory, etc., in order; to abate over- 
crowding, etc. 
289-B Disobedience of order regarding abatement One hundred rupees.” y 


of nuisance or danger to life, etc. 
(xv) after the item relating to section 308, the following item shall be- 
inserted, namely :— 


“308-B Failure of person in charge of markets to Fifty rupees.” ; 
expel persons suffering from leprosy or 
other infectious or. contgious disease. 
` (xvi) after the item relating to section 309, the following items shall bə- 


inserted, namely :— 
Exposing carcasses of animals for sale without licence Twenty rupees. 
“319 Opening, etc., without licence a place for the One hundred rupees.” ;- 
disposal of the dead. : and 
(xvii) after the item relating to section 334, the following items shall be: 


inserted, namely :— 


“337-A Infected person carrying on occupation | Fifty rupees, 
341 Failure to close place of public entertain- One hundred rupees. - 
A ment. * 
343-A Using water after prohibition Fifty rupees.” 


SCHEDULE. 
[See section 2 (2).] 


For the words Substitute the words 


Section. Sub-section. 


(1) (2) 8). (4) 
42 oe is of opinion are of opinion. ` 
arrangements to arrangements to their 
z his satisfaction satisfaction. 
provision to his provision to their 
satisfaction satisfaction. 
43 (3) in his opinion in their opinion. 
‘ to his orders to their orders. 
44 (2) he proposes , they propose: 
proviso. 
87 (2) refuses to confirm refuse to confirm. 
89 is if he considers if they consider. 


of their own motion. 
i 


of his own motion 
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w THE MADRAS DEBT CONCILIATION ACT. 1936. 


1 





Acr No, XI oF 1936. 
[29th February 1936; 5th April 1936, 


An Act to make provision for the setting up of Debt Conciliation Boards to 
relieve agriculturists from indebtedness. 


Warrras it is expedient to relieve agriculturists from indebtedness by 
amicable settlement between them and their creditors ; 
AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act ; Í 
' Itis hereby enacted as follows :— 


Short title, extent and’ 1. (1) This Act may be called Tar MADRAS 
commencement. Desr CONCILIATION Act, 1936, 


(2) It extends to the whole of the Presidency of Madras. 


(3) It shall come into force on such date as the Local Government may, 
by notification, appoint. 


2. In this Act, unless there is anything repugnant 
in the subject or context— 

(a) ‘landholder’ means a person holding land under a Sanad-i-Milkiyat- 
i-istimrar, a zamindar, shrotriyamdar, jagirdar or inamdar, a person farming 
the land revenue under Government, and a holder of any land under ryotwari 
settlement or in any way subject to the payment of revenue direct to Govern- 
ment ; 

(b) ‘tenant’ means a ryot having a permanent right of Occupancy in 
his holding and includes a kanomdar in Malabar and a ‘ Mulgeni’ tenant in 
South Kanara ; 

(c) ‘ agriculture’ includes horticulture, the use of land for any pur- 
pose of husbandry inclusive of the keeping or breeding of livestock, poultry or 
bees, sericulture and the growing of fruits, vegetables and the like ; 

(d) ‘board’ means a Debt Conciliation Board established under sub- 
section (1) of section 3 ; 

(e) ‘creditor’ means a person to whom a debt is owing and includes. 
a co-operative society ; 

(f) ‘debt’ means all liabilities owing toa creditor, in cash or kind, 
secured or unsecured, whether payable under a decree or order of a civil court 
or otherwise, and whether mature or not but shall not include arrears of wages, 
Fatt or anything recoverable as an arrear of land revenue, rent as 


Definitions. 


defyfed in the Madras Estates Land Act, 1908, or any money for the recovery of 
which a suit is barred by limitation ; 
` (g) ‘debtor’ means a person— 
(1) whoearns his livelihood mainly by agriculture or who is an occu- 
pancy tenant or landholder whether he cultivates the land personally or other- 
wise; and 

(ii) whose debts exceed one hundred rupees; 

(h) ‘ prescribed’ means prescribed by rules made under this Act; 

(2) ‘secured debt’ includes mortgage debt or any debt for which there 
is security, lien or charge on immovable property created by deed, statute or 
otherwise; 

(j) ‘secured creditor’ means a creditor who holds for his debt a secu- 
rity by way of mortgage, lien or charge on immovable property created by a. 
deed, statute or otherwise. 

3. (1) The Local Government may establish a Debt Conciliation Board 

for any district or part of a district. Such board shall 

_ Establishment and cons- consist of a chairman and two members appointed by 
titution of boards. the Government. The chairman shall be a person 
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who holds or has held an office not lower in rank than that of a Subordinate 
Judge or a Deputy Collector. One at least of the members shall be a non- 
official. The Local Government may, for reasons to be recorded in writing, can- 
cel the appointment of the chairman or any member of the board or dissolve any 
board and from the date of such dissolution the board shall cease to exist. 


(2) The chairman and every member of a board so established shall be 
appointed for a term not exceeding three years. Such chairman or member may, 
on the expiration of the period for which he has been appointed, he again 
appointed for a further term not exceeding three years. 

(3) A board shall have such quorum as may be prescribed. 


(4) Where the chairman and members of a board are unable to agree, 
the opinion of the majority shall prevail. Where the board is equally divided, 
the chairman shall have a casting vote. 

(5) When a board is dissolved or otherwise ceases to exist, the Local 
Government may, at any time, establish another board for the area for which 
the former board was established and may declare the board newly established 
to be the successor in office of the board which has ceased to exist and such 
board shall exercise all the powers under the Act, 

4. (1) A debtor may make an application for the settlement of his debts 
T to the board established for the local area within 
pepee for ee which he ordinarily resides, or if no board has been 
dien ebtor and ius cre- established for that local area, to the board establish- 
ed for any local area in which he holds immovable 

property, if any, but he shall not apply to more than one board. 

(2) Unless the debtor has already made an application under sub-section 
(1), any of his creditors may make an application to a board to which the debtor 
might have applied under that sub-section. 

(3) If applications for the settlement of the debts of the same 
debtor are made to more than one board, such applications shall,in accord- 
ance with rules made under this Act, be transferred to and dealt with by one 
board as one single application. 

5. Every application to the board shall be in writing and shall be signed 
nae - and verified in the manner prescribed by the Code of 
„Verification of applica- Civil Procedure, 1908, for signing and verifying 


ton. plaints. 
Particulars to be stated in 6. (1) Every application made by a debtor to a 
application. board shall contain the following particulars, 
namely :— 


(a) a statement that the debtor is unable to pay his debts ; 
(b) the place where he resides; 

(c) the amount and particulars of all claims against him togeth 
with the names and residences of his creditors so far as they are 
known to, or can by the exercise of reasonable care and diligence be ascertained 
by him; and 

(d) particulars of the debtor’s property, both movable and immovable 
{including claims due to him), a specification of the value thereof and of the 
places where the same may be found and details of any mortgage, lien or charge 
subsisting thereon. 

(2) Every application made by a creditor shall contain the following par- 
ticulars, namely :— l 

(a) the place where the debtor resides ; and 

(b) the amount and particulars of his claim against such debtor. 

7. The application shall be rejected if it does 


Rejection of application. not comply with any of the requirements mentioned 
in sections 5 and 6, 
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The rejection of an application under this section shall not preclude the 
applicant from making a fresh application. ' 


8. (1) On receipt of an application under section 4 the board shall unless 
Procedure on application, Ít TeJects the application under section 7 pass an 
PE '* order fixing a date and place for hearing the appli- 

cation. 

(2) Notice of the order under sub-section (1) shall be sent by registered 
post to the debtor and creditors. 

(3) If the application is made by a creditor, the debtor shall, on his 
appearance, furnish the particulars mentioned in sub-section (1) of section 6 
and notice shall be sent to all the creditors specified by him. 

9, An application under section 4 may be dismis- 
sed by 4he board at any stage of the proceedings— 

(a) if, for reasons to be stated in writing, the board does not consider it 
desirable or practicable to effect a settlement of debts; or 

(b) if, in the opinion of the board, the applicant fails to pursue his 
application with due diligence: 

Provided that, when such applicant is a creditor, the board, instead of 
dismissing such application, may substitute the debtor or any Other creditor, 


who shall thereafter be deemed to be the applicant for the purposes of this Act; 
or 


Dismissal of application. 


(c) if the application includes a claim which, in the opinion of the 
board, is collusive and intended to defraud any creditor. 

10. (1) If, after examining the debtor, it is in the opinion of the board 

. i . desirable to attempt to effect a settlement between 

Pe a a him and his creditors, a notice shall be issued and 

debts. served or published in the manner prescribed, calling 

x upon every creditor of the debtor to submit a state- 

ment of debts owed to such creditor by the debtor. Such statement shall be 

in writing and shall be signed and verified in the manner prescribed by the Code 

of Civil Procedure, 1$08, for signing and verifying claims and shall be submit- 

ted to the board within two months from the date of service or publication of 

the notice as the case may be: 


Provided that, if the board is satisfied that any creditor was, for good 
and sufficient cause, unable to comply with such'directions, it may extend the 
period for the submission of his statement of the debt owed to him. 

(4) Subject to the provisions of sub-section (3) every debt of which a 
statement is not submitted to the board in compliance with the provisions of 
suPAsection (1) shall be deemed for all purposes and all occasions to have been 
djfiy discharged. 

(3) Ifa creditor proves to the satisfaction of the board or a civil court 
that the notice was not served on him or that he had no knowledge of the pub- 
lication thereof or that for some other sufficient reason, he was unable to submit 
the statement, the board or' court may revive the debt, if the creditor files an 
application in that behalf within two months after he becomes aware of the pro- 
ceedings taken under this section: 


Provided that a creditor shall not be entitled to apply under this sub- 
section to the board and to a civil court simultaneously or to apply to either the 
board or a civil court after having applied to the other. 

11. (1) Every creditor submitting a statement of the debts owed to him in 
compliance with a notice issued under sub-section 
(1) of section 10 shall furnish, along with such state- 
ment full particulars of all such debts and shall at 
the same time produce all documents, including entries in books of account on 
which he relies 10 support his claims, together with a true copy of every such 
document. 


Procedure on submission 
of statement of debts. 
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(2) The board shall, after marking for the purpose of identification 
every original document so produced and verifying the correctness of the copy, 
retain the copy and return the original to the creditor. 

(3) If any document which is in the possession or under the control of 
the creditor is not produced by him as required by sub-section (1) the docu- 
ment shall not be admissible in evidence against the debtor in any suit brought 
by the creditor or by any person claiming under him for the recovery of the 

ebt: 

Provided the board or the court shall have power to excuse for valid 
reasons any default or delay in producing the document and to grant reasonable 
time for producing the same in any proceeding pending before it. 


Power of board to decide 12. (1) The board shall call upon the debtor and 


dispute as to the existence i iv y i i 
or amo . 
unt of debts or i I J t t. 


assets. 

(2) If there is a dispute as to the existence or the amount of the debt 
due to any creditor or the assets of any debtor the board may decide the matter 
after taking such evidence as may be adduced by all the parties concerned and 
such decision shall be binding on all parties in all proceedings before the board: 

Provided that a decree of a civil court relating to a debt shall be conclu- 
Sive evidence as to the existence and amount of the debt. 

(3) The board shall prepare a complete schedule of the creditors and of 
the assets and liabilities of the debtor. 


13. (1) Subject to rules made under this Act,a board may exercise all 

. such powers connected with the summoning and 

fe a oe examining of parties and witnesses and with the pro- 

production of documents, duction of documents as are conferred on a civil court 

by the Code of Civil Procedure, 1908. 

(2) Any person present may be required by a board to furnish any in- 

formation or to produce any document then and there in his possession or 
power. 


14. (1) If the creditors to whom more than fifty per cent. of the total 

. amount of the debtor’s debts is owing come to an 

Mn A aoe amicable settlement with the debtor, such settlement 

and effect. S shall forthwith be reduced to writing in the form of 

an agreement recording the amounts payable to such 

creditors and the manner in which, the assets from which and the times at 

which, they are to be paid. Such agreement if considered equitable by the 

board shall be read out and explained to the parties concerned, and shal be 

signed or otherwise authenticated by the board and the parties who have agr¥gd 
to the amicable settlement: 

Provided that, when a co-operative society is one of such creditors n 
settlement, in so far as it affects the debts owing të such society, shall be valid 
without the previous approval in writing of the Registrar of Co-operative 
Societies: 

Provided further that when a secured creditor does not agree to the 
settlement, such settlement shall not affect his rights to proceed against the 
secured property. 


(2) An agreement made under sub-section (1) shall, within thirty days 
from the date of the making thereof, be registered under the Indian Registra- 
tion Act, 1908, by the chairman of the board in such manner as may be 
prescribed and it shall then take effect as if it were a decree of a civil court and 
be executable as such. 


(3) For the purpose of the registration of an agreement under sub- 
section (2), the chairman of the board shall be deemed to be an officer of the 
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Government empowered to execute such agreement within the meaning of sec- 


_ tion 88 of the Indian Registration Act, 1908. 


‘sable in satisfaction of a 


(4) If, after the making of an agreement under sub-section (1), any 
-debt is revived by the board or a civil court under sub-section (3) of section 
10, the agreement and all proceedings taken in pursuance thereof shall stand 
-cancelled ; the application under section 4 shall be deemed to have been received 
in the office of the board on the date of such reviver, and all the provisions of 
‘this Act shall apply in respect of the application accordingly. 


15. In any scheme of debt conciliation under this Act such properties as 

) are exempt from attachment under the Code of Civil 

e e e S aom Procedure, 1908, shall not be taken into account and 
sinto account shall be left to the judgment-debtor free from any 


liability for his debts. 


16. In any scheme of debt conciliation under this Act, no creditor shall be 
allowed a greater amount in satisfaction of both 
principal and interest than twice the amount of the 
debt. principal ‘and if the debt was incurred before the first 

day of June 1933 twice the amount due on the said 


Maximum amount allow- 


-date. 


17. If no amicable settlement is arrived at under sub-section (1) of section 
14 within twelve months from the date of the appli- 
cation under section 4, the board shall dismiss the 
application. 


Power of board to dis- 
-miss application. 
18. (1) Where, during the hearing of any application made under section 
4, any creditor refuses to agree to an amicable settle- 
ment, the board shall, if it is of opinion that the debtor 
has made such creditor a fair offer which the creditor 
‘ought reasonably to accept, grant the debtor a certificate, in such formas may 
be prescribed in respect of the debts owed by him to such creditor. 


The board, in coming to a decision whether the offer made is fair or not, 
may take into consideration— 


Grant of certificate in res- 
pect of certain debts. 


(i) the fall or rise in the value of land and its produce, in the locality ; 
(ii) the amount of consideration actually received; 
(iii) the reasonableness of the rates of interest ; 


(iv) the onerous conditions, if any, subject to which the loan was 
wranted; - 


(v) whether at any time, the creditor or the debtor was offered settle- 
ent of the debt in full or part and if so what the terms were; and 


(vi) any other particulars which the board thinks it desirable to take 
into account, shyt 


(2) Where any creditor sues in a civil court for the recovery of a debt 

.  inrespect of which a certificate has been granted 

or Gree oF Acre rc dis- under sub-section (1), the court shall, notwithstand- 

5 SA ing the provisions of any law for the time being in 

force, not allow the plaintiff any costs in such suit, or any interest on the debt 

.after the date of such certificate in excess of simple interest at 6 per cent. per 
annum on the principal amount due on the date of such certificate. 


(3) Where after the registration of an agreement under sub-section (2) 

. ; of section 14, any unsecured creditor sues for the re- 

Decrees in suits after covery of a debt (other than a debt incurred subse- 
-registration of agreement : i 

-not to be executed. quent to such agreement) in respect of which a 

certificate has been granted under sub-section (1) or 

-any creditor sues for the recovery of a debt incurred after the date of such 
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agreement, any decree passed in such suit shall, notwithstanding anything 
contained in the Code of Civil Procedure, 1908, not be executed as against the 
assets, if any, set apart in the agreement for the satisfaction of the agreed debts. 
until all amounts recorded as payable under such agreement have been paid. 


Bar of civil suits. 19. No civil court shall entertain— 
(a) any suit in respect of— 
(1) any matter pending before a board, or 
(2) the validity of any procedure or the legality of any agreement made 
under this Act, or 
(3) the recovery of any debt recorded as wholly or partly payable under 


an agreement registered under sub-section (2) of section 14 from any persom 
who, as a bebtor, was party to such agreement; or 


(4) the recovery of any debt which has been deemed to have been duly 
discharged under sub-section (2) of section 10, except a debt which is revived 
under sub-section (3) of that section; or 


(b) any application to execute a decree, the execution of which is sus- 
pended under sub-section (3) of section 18. 


20. Every transfer of property made, with intent to defeat or delay the 
. . creditors of the debtor, after an application has been 
Petr aioe oo etd made to a board under section 4 and until the agree- 
perty. P ment registered in pursuance of such application has 
; been fully carried out shall be voidable by order of 

the board on application by the creditors so defeated or delayed. 
21. Any alienation of land for a fair price made with the sanction of the 
SAA .,, board in pursuance of or to carry out the agreement 
sanction hoa, ith mentioned in section 14 shall not be considered as a 
considered as A frandulert fraudulent preference under the Presidency Towns 
preference, Insolvency Act, 1909, and the Provincial Insolvency 
Act, 1920, nor shall such alienation be voidable under 

section 53 of the Transfer of Property Act, 1882. 


22. No appeal or application for revision shall 
Bar of appeal or revision. lie against any order passed by a board. 


23. A board may, on application from any person interested made within 
; ninety days of the passing of an order, or on its own 
motion at any time review any order passed by it 
and pass such order in reference thereto as it thinks 


Power of board to review 
its order. 


fit: 


Provided that no order shall be varied or reversed unless notice has ‘ween 
given to the persons interested to appear and be heard in support of such ord¥r. 


24. In any proceedings before a board any par 
Appearance of parties may appear in person or with tbe permission of the 
before board. board by a legal practitiSner or an agent authorized 
in writing. 

25. When an application has been made to a board under section 4, any 

suit or other proceedings then pending before a civil 

court in respect of any debi for the settlement of 

which application has been made shall not be pro- 
ceeded with until the board has dismissed the application. 


26. Where in the course of an enquiry into an application made under 

, section 4a board finds that there is any sum owing 

ony board regarding .to Government on account of loans advanced under 
. the Agriculturists’ Loans Act, 1884, or the Land 


Improvements Loans Act, 1883, or otherwise, the board shall report this fact to: 
the Collector. 


Stay of pending suits or 
other proceedings. 
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“27, (1) In calculating the period of limitation for any suit filed in, or 
proceedings before, a civil court for the recovery of 
, Computation of period of a debt which was the subject of any proceedings 
rera for suits and under this Act, the time during which such procee- 
" dings were pending as well as the time taken for the 

obtaining of certified copies of the order of the board shall be excluded. 

(2) The period during which proceedings under this Act have been 
pending including the actual period fixed in the agreement for payment of all 
the debts shall, in all suits filed or proceedings taken, in civil courts to recover 
debts, be excluded from computation under section 48 of the Code of Civil 
Procedure, 1908, or under the Indian Limitation Act, 1908. 

: 28. The members of a board shall be deemed to 
oe pt a goes be public servants within the meaning of the Indian 
vante. o be public ser- Penal Code. 

29. (1) The Local Government may make 
Power to make rules. rules to carry out all or any of the purposes of this 
Act and not inconsistent therewith. 

(2) In particular and without prejudice to the generality of the fore- 
going power, they shall have power to make rules— , 

(a) with reference to all matters expressly required or allowed by this 
Act to be prescribed ; 

(b) regulating the procedure before a board; 

(¢) prescribing the charges to be made by a board for anything done 
under this Act and the persons by whom and the manner in which such 
charges shall be paid; 

(d) prescribing the records to be kept and the returns to be made by a 
board; 

' (e) prescribing the allowances, if any, to be paid to the chairman and 
members of a board; 

(f) regulating the power of a board to summon parties and witnesses 
and the production of documents under section 13 and the grant of expenses 
to witnesses ; and 

(g) prescribing the place at which and the manner in which an agree- 
ment shall be registered under sub-section (2) of section 14. 

(3) All rules made under this Act shall be subject to the condition of 
the rules being made after previous publication. 

(4) In making any rule, the Local Government may direct that a 
brfach thereof shall be punishable with fine which may extend to fifty rupees, 
KE case of a continuing breach with fine which may extend to ten rupees for 

very day during which the breach continues after the first breach. 


al 


THE MADRAS PUBLIC SERVICE COMMISSION ACT, 1936. 





& 
Act No. XII or 1936. 


[26th February 1936; 27th March 1936. 
The Madras Public Service Commission Act, 1936. 


Wuenreas the Secretary of State for India in Council has made arule 
authorizing the local legislature, subject to certain conditions and restrictions, 
to make laws forthe establishment, and for determining the functions, of a 
Commission to regulate the public services of the Presidency of Madras; 

M-—14 
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Q 
AND WHEREAS it is necessary and expedient to establish a Commission 
for discharging the functions hereinafter specified in relation to the said 
:services ; , 
AND WHEREAS the previous sanction of the Governor-General has been 
-obtained to the passing of this Act ; It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY. 


1. (1) This Act may be called Tue MADRAS 
Pusiic Service Commission Act, 1936, 
(2) It extends to the whole of the Presidency of Madras. 


2. The enactments mentioned in the Schedule 
are hereby repealed. 


3. (1) In this Act unless there is something 
repugnant in the subject or context— 
(a) ‘ Public Service Commission’ means the Commission established 
‘under section 96-C of the Government of India Act ; 
(b) ‘Commission’ means ‘ The Madras Public Service Commission ’ 
-established under this Act ; 
(c) ‘Chairman’ means the Chairman of the Commission referred to 
in clause (b); 
(d) ‘ Governor ’ means the Governor of Madras; 
(e) ‘Member ’ means a member of the Commission referred to in 
clause (b); and 
(f) ‘ Presidency ’ means the Presidency of Madras. 
(2) In this Act, the terms ‘all-India service,’ ‘ provincial service,’ 
“ specialist service’ and ‘ subordinate service’ shall have the same meaning as, 
they have in the rules made under sub-section (2) of section 96-B of the 
‘Government of India Act by the Secretary of State for India in Council, the 
Governor-General in Council or the Local Government. 


CHAPTER II. 
CONSTITUTION OF THE COMMISSION. 


4, There shall be established for the Presidency a Commission named 
, ‘The Madras Public Service Commission’ consisting 
jo OE ane of a Chairman and such number of other members as 
Commission. the Governor may by regulation determine, for Nper- 
: forming the functions hereinafter specified in Wis 

Act in respect of the public services in the Presidency. 


Äppointment and removal 5. (1) The Chairman and other members of 
-of the Chairman and other the Commission shall be appointed and may be 
members. removed from office by the Governor: 

Provided that at least one-half of the members of the Commission shall 
be persons who at the dates of their respective appointments have held office 
for at least ten years under the Crown in India. 

(2) The Governor may, by regulations, determine the number of mem- 
bers of the Commission, their tenure of office and their conditions of service. 

(3) No Chairman or member shall hold, during his service on the Com- 
mission, any other office under the Crown in India: 

Provided that nothing in this sub-section shall bar the Chairman or other 
‘member having a lien on his post on the Commission while temporarily holding 
the office of Chairman or member of the Public Service Commission or the 
office of Chairman, as the case may be. 


Short title and extent. 


Repeals. 


Definitions. 
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(4) A person who has been the Chairman or a member shall, on vaca- 
ting his office, be ineligible to hold any office under the Crown in India other 
than the office of Chairman or member of the Public Service Commission or of 
.a Commission set up by any law enacted under the authority of rule 13 of the 
‘Civil Services (Classification, Control and Appeal) Rules. 


Power of the Governor to 6. (1) The Governor may, by regulations, 
aie regulations regarding make provision with respect to the numbers of the 
aos na E eA staff of the Commission and their conditions 

of service. 

(2) He may, by regulation, also make provision— 

(aĵ for the allowances including the travelling allowances payable to the 
-Chairman and other members of the Commission and to the members of the 
.staff of the Commission ; and 

(b) for such other expenses as may be incidental to the work of the 
‘Commission, including contingencies, supplies and services. 

CHAPTER III. 
FUNCTIONS OF THE CoMMISSION. 

7. (1) Subject to the regulations, if any, made by the Governor under 

Functions of the Com- sub-section (3) and subject also to the provisions of 
mission. sub-section (4), the Commission shall be consulted— 

(a) on all matters relating to methods of recruitment to any provincial, 
specialist or subordinate service ; 

(b) on the principles to be followed in making appointments to any 
‘provincial, specialist or subordinate service and in making promotions and 
transfers from one such service to another; ` 

(c) on the suitability of candidates for such appointments, promotions 
-or transfers; 

(d) on all disciplinary matters affecting a'person serving His Majesty 
in any provincial, specialist or subordinate service, including memorials or peti- 
tions relating to such matters; 

(e) on any claim by, or in respect of, a person who is serving or has 
served His Majesty in any provincial, specialist or subordinate service that any 
-costs incurred by him in defending legal proceedings instituted against him in 
respect of acts done or purporting tobe done inthe execution of his duty 
should be paid out of the revenues of the Presidency ; 

(f) onany claim for the award of a pension in respect of injuries sus- 
tained by a person while serving His Majesty in any provincial, specialist or 
-subgedinate service and any question as to the amount of any such award 
.anA it shall be the duty of the Commission to advise ön any matter so referred 

them and on any other matter which the Governor may refer to them, 

(2) It shall also be the duty of the Commission to conduct all examin- 
ations for appointments to any provincial, specialist or subordinate service. 

(3) The Governor may make regulations specifying the matters on which 
either generally or in any particular class of case or in any particular circum- 
stances it shall not be necessary for the Commission to be consulted. 

(4) Nothing contained in sub-section (1) shall require the Commission 
‘to be consulted as respects the manner in which appointments and posts are 
to be allocated as between the various communities in the Presidency or, in 

the case of the subordinate ranks of the police forces in the Presidency, as res- 
pects any of the matters mentioned in clauses (a), (b), (c) and (d) of sub- 
‘section (1). 

8, In the exercise of their functions under section 7, the Commission 

mA shall observe the rules, if any, made by the Local 

i eommission to observe Government under sub-section (2) of section 96-B 
a of the Government of India Act regarding the 


` 
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constitution of, or recruitment to, the provincial, specialist or subordinate 
service concerned. 


9, Where any examination is to be heldin India to detdrmine whether 

ee probationers or officers already in the service of the 

, Examinations for Proba- Local] Government have sufficient knowledge of any 
tioners and other Govern- 1 f ] 1 . 

menteer vente: anguage or of any law, rules or orders which they 

may be called upon to administer, or possess any 

other qualifications including sufficient skill in equitation, which can be tested 

by examination, to justify their appointment to or promotion in an all-India, 

provincial, specialist or subordinate service, the Commission shall— 


(i) advise the Local Government in regard to the rules prescribing— 

(a) the conditions of admission to the examination, 

(b) the syllabus of the examination, and 

(c) the percentage of marks to be obtained for passing the examination; 

(ii) make all arrangements for the actual conduct of the examination ; 
and 

(iii) publish the results in the Fort St. George Gazette: 

Provided that the Commission shall not exercise any functions under 
this sectionin respect of any person in the Civil Service of the Crown in 
India other than a member of a provincial, specialist or subordinate service save 
with the general or special approval of the Secretary of State in Council in the 
case of persons appointed by him and of the Governor-General in Council in 
other cases: 

Provided further that the Governor may by regulation exclude any 
examination from the scope of this section. 


10. In any case in which the Commission are consulted under clause (d) 

i ee of sub-section (1) of section 7 on any disciplinary 

Piper be eT matter or on any memorial or petition relating to such 

Commission, matter, the record of the case shall be forwarded to 

, the Commission and the opinion given by the Com- 

mission shall form part of the record, and shall, unless tle Governor otherwise 

directs, be communicated to the officer or officers concerned along with the 
orders of the authority empowered to pass orders on the case. 


CHAPTER IV. 
MISCELLANEOUS. 


Wie 11. The proceedings of the Commission shall 
Vers nol E avalide not be invalidated by reason of any vacancy in the 
proceedings OLN . office of the Chairman or a member. 


12. The Commission may, at any time, call for any record, report oX\n- 
AS, formation which may in their opinion be necessaryķo 
iene analy Powers to enable them to discharge their functions, from the 
call for information. Local Government or from any head of a department 
or other authority subordinate 1o the Local Government; and such record, 
report or information shall be furnished to the Commission without undue 
delay by the Local Government or authority concerned, unless where the record, 
report or information is called for from the Local Government, the Governor, 
and where the same is called for from the head of a depariment or any other 
authority, the Local Government, certify that the same— 
(a) cannot be furnished without undue labour, or 
(b) should be withheld in the public interest, 


13. Within six months of the end of each financial year, the Commission 
. shall present to the Local Government a report of 
Report of the proceedings its proceedings during such financial year and the 
of the Commission. report shall be laid on the table of the Madras Legis- 
lative Council while in session. 
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General power of the 14. (1) The Governor may make regulations to 
‘Governor to makeregula- carry out allor any of the purposes of this Act and 
tions. _ not inconsistent therewith. 


(2) In particular and without prejudice to the generality of the foregoing 
power, the Governor may make regulations prescribing the procedure to be 
adopted by the Commission. 


iy 15. All regulations made under this Act shall be. - 
Publication of regula- published in the Fort St. George Gazette and upon such 





tons: publication shall take effect as if enacted in this Act. 
THE SCHEDULE. 
ENACTMENTS REPEALED. 
(See Section 2.) 
Year. | No. | ’ Short title. 
1929 XI The Madras Services Commission Act, 1929, . 
1931 IV The Madras Services Commission (Amendment) Act, 1931. 


1932 VIII The Madras Services Commission (Amendment) Act, 1932. 


THE MADRAS ESTATES LAND (SECOND AMENDMENT) 
ACT, . 





Act No, XIII or 1936. 
[18th April 1936; 29th April 1936, 
An Act to amend the Madras Estates Land (Amendment) Act, 1935, for a 
certain purpose. 

Wuereas it is expedient to amend the Madras Estates Land 
(Amendment) Act, 1935, for the purpose hereinafter appearing ;' 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows :— 


Short title. 1. This Act may be called THE MADRAS ESTATES 
LAND (SECOND AMENDMENT) Acr, 1936. 


fa, (1) In sub-section (1): of section 2 of the Madras Estates Land 


f; (Amendment) Act, 1935 (hereinafter referred to as 


mendment of section 2, i PEN 
Madres Act I of 1036. the said Act), for the expression “Ist day of Ma 


shall be substituted. 


(2) The said Act shall be read and construed as if the amendment here- 
by enacted had formed part of thé said Act from its commencement. 


1936,” the expression “lst day of November 1936” 


THE MADRAS BETTING TAX (AMENDMENT) ACT, 1936, 





Act No. XIV or 1936, 
. [11:4 March 1936; 8th April 1936, 
An Act to amend the Madras Betting Tax Act, 1935, for certain purposes, 


“WHEREAS it is expedient to.amend the Madras Betting Tax Act, 1935, for 
the purposes hereinafter appearing ; 
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AND WHEREAS the previous sanction of the Governor-General has beem 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called Tue Mapras BETTING. 
Tax (AMENDMENT) Act, 1936. 


2. To clause (c) of sub-section (3) of section 1 of the Madras Betting: 
Fer EN ey eee Tax Act, 1935 (hereinafter referred to as the- 
are econ ae the following proviso shall be added, 
_ “Provided that no such notification shall be published in respect of any” 
area included in a cantonment without the previous sanction of the Governor- 
General in Council.” 


Short title. 


3. To sub-section (2) of section 10 of the said 


Speen eat Son 10, a iene! sentence shall be added at the end, 


“Such rules may provide for the recovery of the tax as an arrear of land 
revenue.” 


THE MADRAS COMMERCIAL CROPS MARKETS (SECOND 
AMENDMENT) ACT, 1936. 





Act No, XV oF 1936. 
[28th April 1936; 25th May 1936. - 


‘An Act further to amend the Madras Commercial Crops Markets Act, 1933, for 
certain purposes. 


WHuerEas it is expedient further to amend the Madras Commercial 
Crops Markets Act, 1933, for the purposes hereinafter appearing; 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows :— 


f 1. This Act may be called THe Mapras Com- 
Short title. MERCIAL Crops MARKETS (SECOND AMENDMENT) 
Act, 1936. 


2. In sub-section (1) of section 4 of the Madras Commercial CNps 
F : ome Markets Act, 1933 (hereinafter referred toas the sa\d 
‘Amendment of section 4, Act), for the words “for the purchase and sale o 
Madras Act XX of 1933. the commercial crop or crops,” the words “for the 
purchase, sale, storage, weighment, pressing or processing of the commercial 
crop or crops” shall be substituted. 


‘ 3. After the proviso to sub-section (2) of sec- 
Amendment of aoa 6 tion 6 of the said Act, the following proviso shall be 
Madras Act XX of 1933. added, namely ro 

“Provided further that a member of the Committee shall cease to hold 

his office if he absents himself from three consecutive meetings of the Committee, 

Explanation.—For the purpose of this proviso, no meeting of the Com- 

- mittee from which a member absents himself shall be counted against him, if 
‘due notice of that meeting had not been given to him. 

Where a person ceases to be a member under this proviso, the Chairman 

shall at once intimate the fact in writing to such person and report the same to 

the Committee at its next meeting. If such person applies for restoration suo 
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motu to the Committee on or before the date of its next meeting or within 
fifteen days of the receipt by him of such intimation, the Committee may at 
the meeting next after the receipt of such application restore him to his office 
of member, provided that a member shall not be so restored more than twice 
during his term of office.” 


Amendment of section 11, 4. In section 11 of the said Act, the words “by 
Madras Act XX of 1933. licensees” shall be omitted. 


i : 5. In clause (iv) of sub-section (2) of section. 
Made arene section 18, 18 of the said Act, the words “to traders” and the- 
' words “by them” shall be omitted. 


THE MADRAS FAMINE RELIEF FUND ACT, 1936. 


Act No. XVI or 1936. 


[17th September 1936; 2nd October 1936. 


An Act to provide for the establishment and maintenance in the Presidency of 
Madras of a Fund, called the Madras Famine Relief Fund, for utilization 
on occasions of serious famine and of distress caused by serious drought 
flood or other natural calamities in the said Presidency. í 


WHEREAS it is expedient to provide for the establishment and maintenance 
in the Presidency of Madras of a fund for utilization on occasions of serious 
famine and of distress caused by serious drought, flood or other natural calami- 
ties in the said Presidency ; 


AND WHEREAS the Governor-General in Council has, with the sanction of 
the Secretary of State for India in Council, amended Schedule IV to the 
Devolution Rules made under the Government of India Act, so as to permit of 
the withdrawal of the balance standing at the credit of the Local Government 
concerned in the Famine Relief Fund; 


It is hereby enacted as follows :— 


Short title, extent and | 1. (1) This Act may be called THe MADRAS 
commencement. Famine Revier Funn Act, 1936, ` 
(2) It extends to the whole of the Presidency of Madras. 
(3) (a) This section shall come into force at once, / 
ø (b) The remaining provisions of this Act shall come into force on such 


date as the Local Government may, by notification in the Fort St. George 
azette, appoint. 


ee 2. In this Act, “Fund” means the Mad 
Definition. Famine Relief Fund established under section 3. a 


3. On the commencement of this Act, the Loc 
: . cem al 
eee eee mane Government shall establish in and for the Presidency 
Fund. of Madras a fund called “The Madras Famine Relief 
: Fund.” The Fund shall consist of — 
(i) the securities of the Government of India mentioned in section 4; 
(ii) the interest which may from time to time accrue on such securities ; 
_ (ii) such other sums as the Local Government may from time to time 
contribute to the Fund under sub-section (2) of section 7 or otherwise ; and 
(iv) the interest which may from time to time accrue on the securities 
of the Government of India in which the sums to the credit of the Fund may 
be invested or re-invested under section 6. 


Fa 
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4, The Local Government shall, on the commencement of this Act, apply 

to the Governor-General in Council for permission to 

Withdrawal and invest- withdraw the balance at their credit in the Famine 

mieni of balanceat creditof Relief Fund maintained under Schedule IV to the 
ocal Governmentin Fam- D : ; 

ine Relief Fund. maintained evolution Rules made under the Government of 

‘under Devolution Rules. India Act and on such permission being accorded, the 

Local Government shall, after setting apart from the 

balance so withdrawn, such sum as may be required during the remaining por- 

tion of the financial year 1936-37 to meet the expenditure on the relief of 

famine and on the construction of works, for which provision has been made in 

‘the budget for such year as expenditure to be met out of the Fund aforesaid, 

invest the balance in the securities of the Government of India in the name of 
the Secretary to the Government of Madras, Finance Department. 


Purposes for which the 5. The Fund shall not be expended except 

Fund may be utilized. upon— 

(1) the relief of serious famine in the Presidency of Madras; and 

(i1) the relief of distress caused» by serious drought, flood or other 
natural calamities in the said Presidency: _ 

Provided that when the Fund exceeds forty lakhs of rupees, the Local 
Government may utilize the excess to meet expenditure on protective irrigation 
works and other works for the prevention of famine in the said Presidency. 


6. The Local Government shall from time to time invest or re-invest in 

y the securities of the Government of India all sums 

pe mini and re-invest- to the credit of the Fund, which may not be imme- 
pe ae a diately required for any of the purposes mentioned in 


section 5. : 


7. (1) The accounts of the Fund shall be made 

See a oe. me up atthe end of each financial year, the securities 

ieney.n the Pund. belonging to the Fund being valued at their market 
value on the last day of such year. 

(2) If the accounts so made up show that the balance in the Fund at the 
end of such year falls short of sixty lakhs of rupees, the deficiency shall be 
made up from the revenues of the Province: 

Provided that if the deficiency'exceeds five lakhs of rupees, it may be 
made up in annual instalments, the amount of each instalment except the last 
being not less than five lakhs of rupees. 


THE MADRAS DISTRICT MUNICIPALITIES (SECOND 
AMENDMENT) ACT, 1936. N 


Acr No. XVII oF 1936. \ 
[28th September 1936; 10th October 1936. 


An Act further to amend the Madras District Municipalities Act, 1920, for a 
certain purpose. 

Waereas it is expedient further to amend the Madras District Munici- 
palities Act, 1920, for the purpose hereinafter appearing; It is hereby enacted 
as follows :— 

1, This Act may be called Tue MADRAS 
Short title. District MUNICIPALITIES (SECOND AMENDMENT) 
Act, 1936. 


2. In clause (@) of sub-section (6) of section 12-C of the Madras 

P E aed District Municipalities Act, 1920, for the words ‘not 
menement ot section <4- exceeding eight hundred rupees per mensem in the 

C, Madras Act V of 1920. aggregate’, the words ‘not exceeding in the aggregate, 
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one thousand two hundred rupees per mensem in the case of the Madura Muni- 
cipality and eight hundred rupees per mensem in the case of any other munici- 
pality’, shall be substituted. 


THE MADRAS ESTATES LAND (THIRD AMENDMENT) ACT, 1936. 








Act No, XVIII or 1986. 
[17th October 1936; 27th October 1936. 


An Act further to amend the Madras Estates Land Act, 1908, and to amend the 
Madras Estates Land (Amendment) Act, 1934, for certain purposes. 


WuerEAs it is expedient further to amend the Madras Estates Land Act, 
1902, and to amend the Madras Estates Land (Amendment) Act, 1934, for the 
purposes hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; It is hereby enacted as follows :— 


1.: This Act may be called Tue Mapras Estates 


Short title. Lanp (THIRD AMENDMENT) Act, 1986. 


Amendment of section 3, 2. In section 3 of the Madras Estates Land Act, 
Madras Act Iof 1908. 1908 (hereinafter referred to as the said Act) ,— 


(1) for sub-clause (d) of clause (2), the following sub-clause shall be 
substituted, namely :— 


“ (d) any inam village of which the grant has been made, confirmed or 
recognized by the British Government, notwithstanding that subsequent to the 
grant, the village has been partitioned among the grantees or the successors in 
title of the grantee or grantees: 


Explanation (1)—Where an inam village is resumed by the Govern- 
ment, it shall cease to be an estate; but, if any village so resumed is subsequently 
re-granted by the Government as an inam, it shall, from the date of such 
re-grant, be regarded as an estate. 


Explanation (2).—Where a portion of an inam village is resumed by the 
Government, such portion shall cease to be part of the estate, but the rest of the 
village shall be deemed to bean inam village for the purposes of this sub-clause. 
If the portion so resumed or any part thereof is subsequently re-granted by 
the Government as an inam, such portion or part shall, from the date of such 
te-grant, be regarded as forming part of the inam village for the purposes of 
tkis sub-clause ;” and 


©  , CH for clause (10), the following clause shall be substituted, namely :— 
“Private land.” “ (10) ‘ Private land ’"— 


(a) in the case of an estate within the meaning of sub-clauses (a), (b), 
(c) or (e) of clause (2), means the domain or home-farm land of the land- 
holder by whatever designation known, such as kambattam, khas, sir, or pannai, 
and includes all land which is proved to have been cultivated as private land by 
the landholder himself, by his own servants or by hired labour, with his own or 
hired stock, for a continuous period of twelve years immediately before the 
commencement of this Act; and 


(b) in the case of an estate within the meaning of sub-clause (d) of 
clause (2), means— M f 

(i) the domain or home-farm land of the landholder, by whatever 
designation known, such as kambattam, khas, sir or pannai; or 

M—15 4 


114 THE MADRAS LAW JOURNAL SUPPLEMENT, [xvm oF 1936. 


(ii) land which is proved to have been cultivated as private land by the 
landholder himself, by his own servants or by hired labour, with his own or 
hired stock, for a continuous period of twelve years immediately before the first 
day of July 1908, provided that the landholder has retained the kudivaram ever 
since and has not converted the land into ryoti land; or 

(iii) land which is proved to have been cultivated by the landholder him- 
self, by his own servants or by hired labour, with his own or hired stock, for a 
continuous period of twelve years immediately before the first day of November 
1933, provided that the landholder has retained the kudivaram ever since and 
has not converted the land into ryoti land; or 

(iv) land the entire kudivaram in which was acquired by the landholder 
before the first day of November 1933 for valuable consideration from a person 
owning the kudivaram but not the melvaram, provided that the landholder has 
retained the kudivaram ever since and has not converted the land into ryoti 
land, and provided further that, where the kudivaram was acquired at a sale for 
arrears of rent, the land shall not be deemed to be private land unless it is 
proved to have been cultivated by the landholder himself, by his own servants 
or by hired labour, with his own or hired stock, for a continuous period of 
twelve years since the acquisition of the land and before the commencement of 
the Madras Estates Land (Third Amendment) Act, 1936.” 

Amendment ot echon 6 3. Explanation (2) to sub-section (1) of section 
Madras Act I of 1908. > 6 of the said Act shall be renumbered as Explanation 
(3) and the following shall be inserted as Explana- 

tion (2), namely :— 

“ Explanation (2).—In relation to any inam village which was not an 
estate before the commencement of the Madras Estates Land (Third Amend- 
ment) Act, 1936, but became an estate by virtue of that Act, or in relation to 
any land in an inam village which ceased to be part of an estate before the com- 
mencement of that Act, the expressions‘ now’ and ‘commencement of this. 
Act’ in this sub-section and Explanation (1) shall be construed as meaning 
the thirtieth day of June 1934, and the expression ‘hereafter’ in this sub-section 
shall be construed as meaning the period after the thirtieth day of June 1934.” 
eo ge 8, 4. In section 8 of the said Act,— 

(i) the proviso to sub-section (1) shall be omitted ; 

(ii) in sub-section (3), the words, figure and brackets ‘except in the 
case referred to in the proviso to sub-section (1) ’ shall be omitted; and 

(iii) after sub-section (4), the following sub-section shall be added, 
namely :— > 

«5. If before the first day of November 1933, the landholder "kas 
obtained in respect of any land in an estate within the meaning of sub-clause 
(d) of clause (2) of section 3 a final decree or order of a competent Civil Court, 
establishing that the tenant has no occupancy right in such land, and no tenant 
has acquired any occupancy right in such land before the commencement of the 
Madras Estates Land (Third Amendment) Act, 1936, the landholder shall, if 
the land is not private land within the meaning of this Act, have the right, not- 
withstanding anything contained in this Act, for a period of twelve years from 
the commencement of the Madras Estates Land (Third Amendment) Act, 1936, 
of admitting any person to the possession of such land on such terms as may be 
agreed upon between them: 

Provided that nothing contained in this sub-section shall be deemed during 
the said period of twelve years or any part thereof to affect the validity of any 
agreement between the landholder and the tenant subsisting at the commence- 
ment of the Madras Estates Land (Third Amendment) Act, 1936.” 


‘Insertion of new section 5. After section 22 of the said Act, the follow- 
23 in Madras Act Iof 1908. ing section shall be inserted, namely :— 
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“23. Where in any suit or proceeding it becomes necessary 10 determine 

f . whether an inam village or a separated part of an 

ae prc eos zit mam inam village was or was not an estate within the mea- 

pal ' ning of this Act as it stood before the commencement ' 

of the Madras Estates Land (Third Amendment) Act, 1936, it shall be pre- 
sumed, until the contrary is shown, that such village or part was an estate.” 


Amendment of section 28, 6. To section 28 of the said Act, the following 
Madras Act 1 of 1908. proviso shall be added, namely :— 
“Provided that in the case of an estate within the meaning of sub-clause 
(d) of clause (2) of section 3, the rent or rate of rent lawfully payable by a 
ryot or tenant on the first day of November 1933 shall be presumed to be fair 
and equitable at the commencement of the Madras Estates Land (Third Amend- 
ment) Act, 1936, until the contrary is proved.” 


7, In clause (a) of sub-section (1) of section 163-A of the said Act, for 

À: the word, figure and brackets “Explanation (2)” 

A aan eer 168- the word, figure and brackets “Explanation (3)” 
i : shall be substituted. 


_ Substitution of new sec- 8. For section 185 of the said Act, the follow- 
ne tue 185, Madras ing section shal! be substituted, namely :— 


. f “185. When in any suit or proceeding it be- 

a a ption rha! a comes necessary to determine whether any land 

land. > P is the landholder’s private land, regard shall be 
had— 

(1) to local custom, 

(2) in the case of an estate within the meaning of sub-clauses (a), (b), 
(c) or (e) of clause (2) of section 3, to the question whether the land was 
before the first day of July 1898, specifically let as private land, and 

(3) to any other evidence that may be produced: 

Provided that the land shall be presumed not to be private land until the 
contrary is proved: ee 

Provided further that in the case of an estate within the meaning of 
sub-clause (d) of clause (2) of section 3— 

(i) any expression in a lease, patta or the like, executed or issued on or 
after the first day of July 1918, to the effect or implying that a tenant has no 
right of occupancy or that his right of occupancy is limited or restricted in any 
manner, shall not be admissible in evidence for the purpose of proving that the 
land concerned was private land at the commencement of the tenancy ; and 

ae (ii) any such expression in a lease, patta or the like, executed or issued 
before the first day of July 1918, shall not by itself be sufficient for the purpose 
of proving that the land concerned was private land at the commencement of the 
tenancy.” 


Insertion of new sections 9, After section 185 of the said Act, the follow- 
A oe in Madras ing sections shall be inserted, namely :— ` 


“185-A. (1) In the case of an inam village which was not an estate be- 

: À fore the commencement of the Madras Estates 

, Declaration of kudivaram I and (Third Amendment) Act, 1986, but became 
interest of ihamdar. an estate by virtue of that Act, in respect of any land 
which does not fall under any of the categories referred to in paragraphs (i) 
to (iv) of sub-clause (b) of clause (10) of section 3 or under the category 
referred to in sub-section (4) or sub-section (5) of section 8, the landholder 
may within two years of the date of the commencement of the Madras 
Estates Land (Third Amendment) Act, 1936, lodge an application, in such 
manner as may be notified by the Local Government, for a declaration by a 
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special Tribunal constituted as hereinafter provided, that the kudivaram in such 
land was vested in him on the Ist day of November 1933 and that he has 
retained it ever since. 


(2) (a) A special Tribunal or special Tribunals shall, from time to 
time, as occasion may arise, be constituted to hear and dispose of applications 
of the nature specified in sub-section (1). 


(b) Every such Tribunal shall consist of three members chosen by the 
Governor one of whom shall be a Judicial officer eligible for appointment as a 
Judge of the High Court and another shall be an experienced Revenue officer. 
The Governor shall appoint one of the members of the Tribunal as the Presi- 
dent thereof. 


(c) Clauses (i) and (ii) of the second proviso to section 185 shail 
apply to proceedings under this section. 


(d) Any order under this sub-section passed by a special Tribunal or by 
a majority of the members thereof shall be final and shall not be liable to be 
questioned in any Court of law. 


Lig 185-B. (1) Any land in respect of which the 
„igoanisition of occupino kudivaram is declared under section 185-A_ to have 
kúdivaram is declared to Vested in the landholder on the Ist day of November 
be in inamdar. 1933 and to have been retained by him ever since shall 


be ryoti land. 


(2) In respect of any land referred to in sub-section (1), the landholder 
shall, on the application of the tenant and on the tender by him as compen- 
sation of an amount equal to the annual rent payable in respect of the land as 
may have been agreed to by the landholder together with the cost of preparing 
any instrument required for the purpose, confer upon the tenant a permanent 
right of occupancy in respect of the said land: 


Provided that in the case of a dispute as to the amount payable as 
compensation, the tenant or the Jandholder may apply to the Collector to fix 
the same and the Collector may determine an amount equal to the annual rent 
payable in respect of the land as the amount payable as compensation. 


(3) If a landholder to whom an application and tender have been made 
by a tenant fails for a period of one month to confer a permanent right of 
occupancy, the tenant may deposit the amount payable as compensation together 
with the cost of preparing any instrument required for the purpose in the 
Collector’s office and apply to the Collector to confer on him a permanent 
right of occupancy in respect of that land. 


(4) The Collector shall thereupon give notice of the application to ‘the 
landholder and after hearing him if he appears and making such inquiry as he 
thinks necessary, may execute any instrument required for conferring a perma 
nent right of occupancy upon the tenant in respect of the land and such execu- 
tion shall have the same effect as an execution by the landholder. 


(5) Notwithstanding anything contained in section 151 or in any other 
provisions of this Act, where the tenant— 

(a) fails within a period of one year from the date of the declaration 
referred to in sub-section (1) to make an application and tender to the land- 
holder under the first paragraph of sub-section (2), or 


(b) in the case of a dispute as to the amount payable as compensation, 
fails to tender the amount fixed as compensation by the Collector under the 
proviso to sub-section (2) within a period of one year from the date of such 
determination, 
the tenant shall, on the application of the landholder to the Collector, be liable 
to be ejected: 
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Provided that in the event of an appeal to the District Collector regarding 
the amount of compensation, the period of one year referred to in clause (b) 
shall be computed from the date of the disposal of the appeal.” 


10. In sub-section (1) of section 192 of the said Act, after the words ‘or 
Aaiepriaie ci ; ; to any specified classes of such suits, applications, 
mendment of section appeals or proceedings’, the words ‘or to applications 
ie: Madras Act 1 of 1908. or other proceedings before the Tribunal constituted 
under section 185-A’ shall be inserted. 


Amendment oE Scheda 11. In Part B of the Schedule to the said Act, 
Madras Acr lof 1908 after item 43 relating to section 163, 2nd paragraph, 
the following item shail be added, namely :— 


“44, 185-B (2) For determin- None. None. District 
Proviso. ing the amount Collector.” 
of compensa- 
tion. 


12, In sub-section (2) of section 127 of the Madras Estates Land 
i (Amendment) Act, 1934, for the words and figures 
yz mendment of section «the Ist day of November, 1936’ in both the places 
1934. where they occur, the words, figures and brackets 
‘the date of the commencement of the Madras Estates 

Land (Third Amendment) Act, 1936 shall be substituted. 


13. All proceedings stayed under sub-section (2) of section 127 of the 

; Madras Estates Land (Amendment) Act, 1934, shal. 

eee eae E be disposed of as if the Madras Estates Land Act, 

of 1034 ae 1908, as amended by the Madras Estates Land 

. (Amendment) Act, 1934, and by this Act, had been in 

force at the time of the institution of the said proceedings in the court of 
first instance. 


14. In computing the period of limitation prescribed for any suit or 

r . application for the ejectment of a tenant or for any 

ee UES oat proceeding involving a decision whether or not the 

Boro ire e  inamdarfhas the kudivaram right in any land in an 

inam village, the period between the date on which the Madras Estates Land 

(Amendment) Act, 1934, came into force and the date on which this Act comes 

into force shall be excluded in cases to which sub-section (2) of section 127 of 
the Madras Estates Land (Amendment) Act, 1934, applies. 


THE MADRAS BORSTAL SCHOOLS (AMENDMENT) ACT, 1936. 





i Act No, XIX or 1936. 
[5th October 1986; 27th October 1936. 


An Act to amend the Madras Borstal Schools Act, 1925, for certain purposes. 
.WHEREAS it is expedient to amend the.Madras Borstal Schools Act, 1925, 
for the purposes hereinafter appearing ; 
_ AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 
_ It is hereby enacted as follows :— 


nara 1. This Act may be called THe Mapras Borstat 
‘Short title. ScHoots (AMENDMENT) Acr, 1936. 


2. In section 4 of the Madras Borstal Schools 


Amendment of section 4, of oe i 
Madras Act V of 1926. an (hereinafter referred to as the said 
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(i) in sub-section (1), after the words “The Local Government may,” 
the words “after previous publication” shall be inserted ; 

(ii) in sub-section (2)— 

(a) clauses (a) and (c) shall be omitted and clauses (b) and (d) shall 
be relettered (a) and (b) respectively ; and 


_ (b) in clause (b) as so relettered, the word “classification” shall be 
omitted ; 


(iii) the following clauses shall be inserted as clauses (c) and (d) :— 


“(c) the grant of permission to the inmates to absent themselves for 
short periods; 


(d) visits to and communications with the inmates ; and” 


_ (iv) in sub-section (3), the words “except those referred to in the sub- 
section following” shall be omitted ; and 


(v) sub-section (4) shall be omitted. 


3. In the opening paragraph of section 8 of the said Act, after the words 
Aaen celine “shall not exceed five years,” the words “but in no case 
Madras Act V of 1926, ` Extending beyond the date on which the adolescent 
offender will, in the opinion of the Court, attain the 

age of twenty-three years” shall be added. 


4. In section 14 of the said Act, after the words “bad influence on the 
EET CEEI E EE, other inmates of the school,” the words, brackets and 
mencement oł section l4, figures “or in the case of a person directed to be sent 
a 7 
Madras Act OF: to a Borstal school before the commencement of the 
Madras Borstal Schools (Amendment) Act, 1936, to be over twenty-three years 
of age” shall be inserted. 


Insertion of new Part III- 5. After Part III of the said Act, the following 
A in Madras Act V of 1926. Part shall be inserted, namely :— 


“Part III-A. 


Control and management of Borstol Schools. 


19-A. Subject to the orders of the Inspector-General and subject also to 

the rules made by the Local Government, the control 

lessen of Borstal and management of every Borstal school shall vest in 
S6900 F a Superintendent appointed by the Local Government. 


19-B. (:) (a) Every Visiting Committee appointed under sub-section 
DAS (2) of section 3 shall consist of the Sessions Judge, 
oaet a ponere and the District Magistrate, the District Educational 
mittees. e Officer of the district ın which the school is situated 
and four non-official members appointed by the 

Local Government. 


(b) The non-official members shall hold office for a period of two years 
but shall be eligible for reappointment on the expiry of that period. 


(2) It shall be the duty of the Visiting Committee and its members— 

(a) to visit the school either individually or collectively on such occa- 
sions as may be fixed by the rules made under this Act in that behalf for the 
purpose of ensuring that the provisions of this Act are duly given effect to; 

(b) to make such suggestions for the improvement of the training therein 
as are considered necessary and to report to the Local Government or to the 
Inspector-General from time to time any matter, which, in their opinion, should 
receive attention and annually on the progress of the school; 

(c) to interview the inmates immediately after their arrival and to make 
suggestions, if any, as to the special training which each should receive ; 
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(d) to consider cases of release on licence under sub-section (1) of 
S. 15 placed before them by the Superintendent; and 

(e) to consider such action as may be necessary in regard to the inmates 
whose term of detention is about to expire. 

(3) Subject to such rules as may be made in that behalf by the Local 
Government, every member of the committee shall be entitled to call for 
information from the Superintendent, to examine the records of the school and 
to take such other action as he deems necessary for the due discharge of his 
duties. 

19-C. (1) The inmates ofa Borstal school shall be divided by the 
Superintendent according to their industry and ` good 
conduct -into four grades, namely :— 

(1) the penal grade, 

(2) the ordinary grade, 

(3) the star grade, 

(4) the special star grade. 

(2) The privileges of each grade shall be higher than those of the grade 
preceding, if any. . 

(3) Every inmate shall, on reception in a Borstal school, be placed in the 
ordinary grade. 

(4) The Superintendent may promote or reduce any inmate from one 
grade to another in accordance with the provisions of sub-section (5), the rules 
made under this Act and the general instructions of the Visiting Committee. 


(5) Promotions and reductions shall be regulated by close personal 
observation of the inmates and shall depend specially on their general behaviour, 
amenability to discipline and attention to instruction both literary and industrial. 


Classification of Inmates. 


19-D. (1) The punishments which may be inflicted on an inmate of a 
Panishments for offences Borstal school for offences specified in the Prisons 
unisaments tor olences. Act, 1894, and the rules made thereunder, shall be 


in the following forms and in no other :— 


(i) Formal warning. 

(i1) Extra drill. 

(iii) Deprivation of any of the privileges of the grade. 

(iv) Reduction in grade. 

(v) Cuts on the hand by a rattan not exceeding six on each hand. 

(vi) Whipping, provided that the number of stripes shall not exceed 
eighteen, 

(2) No punishment shall be awarded to any inmate by any official of the 
school except by the Superintendent or in his absence the official exercising his 
functions. 


Limitation of hours of 19-E. No inmate ofa Borstal school shall be 
work. made to work for more than eight hours a day: 


Provided that extra drill awarded as a punishment under sub-section (1) 
of section 19-D shall not be deemed, for the purposes of this section, to be work. 


19-F. (1) For every inmate released under sub-section (1) of section 15, 
. there shall be a probation officer appointed by the 
District Magistrate in consultation with the Borstal 
Association, if any, in the district wherein the school is situated or in the 
district wherein the inmate permanently resided at the time be was sentenced 
under section 8. 
(2) Two months prior to the release of any inmate, the Superintendent 
shall request the District Magistrate to appoint a suitable probation officer 
as provided in sub-section (1), : 


Probation officers. 
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(3) The District Magistrate shall communicate all appointments of 
probation officers made under sub-section (1) to the Superintendent in sufficient 
time for the inmates concerned being informed of their respective probation 
officers before their release from the school. 


Explonation.—For the purpose of this section the Presidency town shall 
be deemed to be a district and ‘ District Magistrate’ shall mean the District 
Magistrate of the district, or the Chief Presidency Magistrate of the Presi- 
dency town, in which the inmate permanently resided at the time he was 
sentenced under section 8.” 


opnseition e new ce 6. After section 21 of the said Act, the following 
1926 Madras “ct v Of section shall be inserted, namely :— 


“21-A. The Local Government may at any time 

Power of Local Govern- order the discharge of an inmate of any Borstal 

ment to discharge inmates. school either absolutely or subject to such conditions 
as they may think fit.” 


THE MADRAS CITY POLICE (AMENDMENT) ACT, 1936. 





Act No. XX oF 1936. 


[5th October 1936 ; 27th October 1936. 


An Act further to amend the Madras City Police Act, 1888 and the Madras City 
Police (Amendment) Act, 1907, for certain purposes, 


Wuereas it is expedient further to amend the Madras City Police Act, 
1888, and the Madras City Police (Amendment) Act, 1907, for the purposes. 
hereinafter appearing ; 


AND WHEREAS the Secretary of State for India in Council has authorized 
the Local Legislature to amend the said Acts in so far as they provide for the 
control by the Inspector-General of Police of the administration of the Madras 
City Police; f , 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called Tue Mapras Crry 


Ponori title: POLICE (AMENDMENT) Acr, 1986. 


2. In section 3 of the Madras City Police Act, 

Amendment of section 3, 1888 (hereinafter referred to as the said Act), at the 

Madras Act III of 1888. end of the definition of “ common gaming house,” the 
following words shall be added, namely :— 


“ and includes any enclosure, room or place opened, kept or used or per- 
mitted to be opened, kept or used for the purpose of gaming on a horse race.” 


3. In section 11 of the said Act, for the words “fine, suspend, reduce or 

y dismiss any member thereof; provided that no fine 

Amendment of section 11, shall exceed one month’s pay,” the words “ dismiss, 
Madras Act III of 1888. . 

f j suspend or reduce to a lower post or time-scale or toa 

lower stage in a time-scale, any member thereof and may order the recovery 

from the pay of any such member, of the whole or part of any pecuniary loss 


caused to Government by his negligence or breach of orders” shall be sub- 
stituted 
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4. In section 17 of the said Act, for the words 

` ` Amendment of section 17, “special constable” the words “special police officer’” 

Madras Act ITI of 1888. shall be substituted and the following sentence shall 
be added at the end, namely :— 


“ Every special police officer so appointed shall receive a certificate in 
such form as the Local Government may determine under the signature of the 
Commissioner.” 


Amendment of sections 18 5. In sections 18 and 19 of the said Act, for the 
and 19, Madras Act III of words “ special constable,” the words “ special police 
1888. officer ” shall be substituted. 


$ Substitution kp new aer ‘6, For section 21 of the said Act, the following 
1071 or section in i 1 — 3 
Madras Act III of 1888, section shall be substituted, namely : 


“21. (1) On the application of any person and at his charge, the Com- 
missioner may, for the purpose of keeping the peace 
or preserving order at any place or of enforcing the 
provisions of this or of any other Act in respect of 
any specified class of offences, appoint additional police officers of such rank or 
grade, on such pay, if any, and for such time, as he may think fit: 


_Power to appoint addi- 
tional police officers. 


Provided that on the expiry of one month from the receipt of notice in 
writing from the applicant or his representative oron the expiry of such 
shorter period as the Commissioner may fix, the Commissioner shall discon- 
tinue police officers so appointed. 


(2) Every additional police officer so appointed— 


(a) shall receive a certificate in such form as the Local Government may 
determine, under the signature of the Commissioner; and 


(b) shallhave such of the powers and duties of an ordinary police officer 
of like rank as are specially mentioned in the certificate referred to in 
clause (a@) and shall, in the exercise or performance thereof, have the same 
protection and privileges, be amenable to the same penalties, and be subordi- 
nate to the same authorities as such officer.” 


7. In section 51 of the said Act,for the words and figures “shall be deemed 
: guilty of cheating punishable under section 417 of 
EE Dr perron 5L the Indian Penal Code,” the following words shall be 
substituted, namely :— 
“shall be liable on conviction to fine not exceeding five hundred rupees 
or to imprisonment not exceeding six months or to both.” 


* Amendment of section 71, ; i _ 
Madras Act Ill of 1888, 8. In section 71 of the said Act 


(i) for clause (v), the following clause shall be substituted, namely :— 


“(v) Whoever, without reasonable cause, drives, drags or pushes any 
vehicle otherwise than in accordance with the rules of the road notified from 
time to time by the Local Government, or fails, to obey the directions of a police 
officer for the time being in charge of the regulation of traffic’; and 


(ii) for clause (xvi), the following clause shall be substituted, namely :— 


(xvi) Whoever, without the consent of the owner or occupier, in any 
manner affixes or causes to be affixed any bill, notice, document, paper or other 
thing upon the street, road, thoroughfare or place of public resort or upon any 
building, monument, statue, effigy, post, wall, fence, tree or other erection there- 
in, or in any manner defaces, disfigures, writes upon or otherwise marks, or 
causes to be defaced, disfigured, written upon, or otherwise marked, the street, 

M—16 
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road, thoroughfare or place of public resort or any such building, monument, 
statue, effigy, post, wall, fence, tree or erection.” 
9. In section 81 of the said Act, for the words “done under the provisions 
: of this Act,” the words “done either under the provi- 
pep enc ment OF erion 81, sions of this Act or under the provisions of any other 
= : law for the time being in force, conferring powers on 
the police” shall be substituted. 
10. In section 2 of the Madras City Police (Amendment) Act, 1907, after 
Pe ee the words “functions under a said eee Wea 
mendment of section ¢, and figure “except those under section 7 thereo 
Madras Act III of 1907. shall be TRPE and the following words shall be 
omitted, namely :— . 
“Provided that such control and direction shall not extend to any matter 
in respect of which the said Commissioner of Police is, under the said Act, 
expressly made subject to the control and direction of the Local Government.” 


THE MADRAS DISTRICT POLICE (AMENDMENT) ACT, 1936. 





Act No. XXI or 1936. À 
[5th October 1936; 27th October 1936. 


An Act further to amend the Madras District Police 
Act, 1859, for certain purposes. 


WHEREAS it is expedient further to amend the Madras District Police 
Act, 1859, for the purposes hereinafter appearing; 

AND WHEREAS the Secretary of State for India in Council has authorized 
the Local Legislature to amend the said Act in so far as it relates to matters of 
discipline and conduct of the members of the Police force; 


_ AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called THE Mapras Dis- 
TRICT POLICE (AMENDMENT) Act, 1936, 


2. In the preamble to the Madras District Police Act, 1859 (hereinafter 
Amendment of the pream- referred to as the said Act), the words “at the dis- 
ble to Act XXIV of 1859. posal of the Magistrate” shall be omitted. 
Fie cacy ce 1, 3. In section 1 of the said Act— 

(i) for the definition of “subordinate”, the following definitions shall be 
substituted, namely :— 

“the expression ‘superior police’ shall mean the Inspector-General of 
Police, Deputy Inspectors-General of Police, District Superintendents of Police, 
Assistant Superintendents of Police and Deputy Superintendents of Police; 

the expression ‘subordinate police’ shall mean all police officers of and 
below the rank of an Inspector” ; and 

(ii) in the definition of “property”, for the word “chattel”, the words 
“movable property” shall be substituted. 


te ee eee 4. In section 5 of the said Act, for the word 

mendment of section 1 flgo: , ” (73 : à er) 

Act XXIV of 1859. subordinates’, the words “superior police officers 
shall be substituted. 


Short title. 
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5. In section 10 of the said Act, for the words “all Police officers”, the 
Poe ete words “all officers of the subordinate police” and for 
mendment of section 10, the words “fine to any amount not exceeding one 
Act XXIV of 1859, E 
month’s pay any Police officer”, the words “reduce 
to a lower post or time-scale or to a lower stage in a time-scale any such Police 
officer” shall be substituted and the following shall be added atthe end, 
namely :— i 
“and may order the recovery from the pay of any such police officer of 
the whole or part of any pecuniary loss caused to Government by his negligence 
or breach of orders”. 


Amendment of section 13, ; p 
Act XXIV of 1850, S 6. In section 13 of the said Act— 


(i) after the words ‘“Inspector-General of Police” the words “or any 
Deputy Inspector-General” shall be inserted ; 


(ii) after the words “Inspector-General” in both the places where they 
‘occur, the words “or Deputy Inspector-General” shall be inserted ; and 


(üi) for the words “depute” and “deputation,” the words “appoint” and 
“appointment” shall respectively be substituted. 


7. In section 16 of the said Act, for the words 


oer oo 16, “tumult, riot or outrage,” the words “unlawful as- 
: i sembly or riot or disturbance of the peace” shail be 
substituted. 
Amendment of section 17, 8. In section 17 of the said Act, the following 
Act XXIV of 1859. sentence shall be added at the end, namely :— 


“He shall receive a certificate in such form as the Local Government 
. may determine, under the signature of the Magistrate who appointed him.” 


9. In section 44 of the said Act, for the words and figures “wilful breach 
: of any lawful orders and regulations not punisha- 
yo on of section 44, ble under section 10 of this Act”, the words “wilful 
ct XXIV of 1859, : 
breach or neglect of any rule or regulation or lawful 
order made by competent authority” shall be substituted. 


i E oe aa 10. For section 50 of the said Act, the following 
XXIV of 1850 «Section shall be substituted, namely :— 


“50. Any charge against a police officer above 

Enquiry into charges agai- the rank of a constable under this Act shall be 

nst certain police officers. enquird into and determined only by an officer exer- 
cising the powers of a Magistrate.” 


Fee eedan 11. In section 52 of the said Act, for the words 

mendment of section 32, « ” ts 1 ” 

` c goods and chattels,” the words “movable property 
Act XXIV of 1859. shall be substituted. 


12. In section 53 of the said Act, for the words “under the provisions of 

; this Act or under the general Police-powers hereby 

Amendment of section 53, giyen” the words “either under the provisions of this 

Act XXIV. of 1859. Act or under the provisions of any other law for the 
time being in force, conferring powers on the police” shall be substituted. 


Insertion of new section 13. After section 54 of the said Act, the follow- 

54-A in Act XXIV of 1859. ing section shall be inserted, namely :— 
“54-A. (1) The Local Government may, by notification in the Fort St. 
; George Gazette, extend to any town all or any of the 
arias ee fides provisions of the Madras City Police Act, 1888, men- 
aoan. dE Act ipany eid tioned in the Schedule and may declare such exten- 
sion to be subject to such modifications as they 

think fit. 
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(2) The Local Government may, by notification in the Fort Si. George 
Gazette, cancel or modify any such notification as is referred to in sub-sec- 
tion (1).” 


_ Insertion of new schedule 14, Tothe said Act, the following Schedule 
in Act XXIV of 1859. shall be added, namely :— 
“Schedule. 


[See section 54-A (1).] 
Definitions of ‘imprisonment’, ‘Gaming’, ‘Instruments of gaming’, ‘com- 
mon gaming house’ and ‘conviction’ in section 1, sections 23, 24, 26, 28, 33, 48, 
50, 61, 63, 64, 65 and 66, clauses (iii), (iv), (v), (vi), (vii), (viii), (x), (xiii), 
(xiv), (xv), (xvi), (xvii), (xviii) and (xx) of section 71 and sections 73, 74, 
75, 77, 78, 79 and 80.” 


THE MADRAS RIVERS CONSERVANCY (AMENDMENT) ACT, 1936. 





Act No, XXII or 1936. 
[lst October 1936; 27th October 1936. 


An Act further to amend the Madras Rivers Conservancy Act, 1884, for a 
certain purpose. 


WHereas it is expedient further to amend the Madras Rivers Conser- 
vancy Act, 1884, for the purpose hereinafter appearing; It is hereby enacted as 
follows :— 

1, This Act may be called Tue Mapras RIVERS 
CONSERVANCY (AMENDMENT) ACT, 1936. 


2. Inthe proviso to section 14 of the, Madras Rivers Conservancy Act, 

OT eT er eT 1884, for the words “Governor in Council” in both 

mendment of section 14, the places where they occur, the words “Board of 
Madras Act VI of 1884. Revenue” shall be substituted, 


Short title. 


THE MADRAS DISTRICT MUNICIPALITIES (AMENDMENT) ACT, 
1936. 





Acr No. XXIII or 1936. 
[18th October 1936; 7th November 1936,» 


An Act further to amend the Madras District Municipalities Act, 1920, for 
i certain purposes, 


_, Wauenreas it is expedient further to amend the Madras District Munici- 
palities Act, 1920, for the purposes hereinafter appearing ; 
_ AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; It is hereby enacted as follows :— 


1. This Act may be called THe Mapras Disrrict 


Short title. 
ARER MUNICIPALITIES (AMENDMENT) Acr, 1936. 


2. (a) In clause (d) of the Explanation to sub-section (3) of section 131 

E as i of the Madras District Municipalities Act, 1920 
10 3 j 

131, Madras Act V of 1920. Midas referred to as the said Act) the words 

ap tanks in or near temples and mosques” shall be 

omitted. a: 
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(b) Sub-section (4) of section 131 of the said Act shall be omitted. 


Panic Fe 3. Sub-section (2) of section 132 of the said 

mendment o section a H e i 

132, Madras Act V of 1920. Act shall be omitted and sub-section (1) of that 
section shall be renumbered as section 132. 


Insertion of new section 4. After section 132 of the said Act, the 
132-A in Madras Act V of following heading and . section shall be inserted, 
1920, namely :— 


“Payment for water. 


132-A. (1) For all water supplied under section 131 or under section 
132, payment shall be made on such basis, at such times, and on such conditions 
as may be laid down in the by-laws made by the Council, and shall be recovera- 
ble in the same manner as the property-tax. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such by-laws may— 

(a) in cases of supply for domestic consumption and use, lay down the 
maximum free allowance to be made and the rates of charge to be levied in 
respect of water supplied in excess of such allowance; and 

(b) in cases of supply whether for domestic consumption and use or for 
other purposes, or any class of such cases, lay down that the charge for water 
supplied shall be based onthe number of taps allowed, irrespective of the 
quantity of water consumed.” 

5. All orders, whether general or special, issued under sub-section (2) of 

ord i DEEA section 132 of the said Act pork the commencement 

rers UNQET SECON of this Act shall, notwith standing anything contained 

van oF ee eae either in the said Act or in this Act, be deemed to 

laws. have the same force and effect as by-laws made under 
the said Act as amended by this Act. 


6. Where before the commencement of this Act, a municipal council makes 

Ra ie E a by-law under sub-section (4) of section 131 of the 

Pe raen Berrie ae said Act, or issues any general or special order under 

ments: 2 sub-section (2) of section 132 thereof or enters into 

any agreement with any person for the supply of 

water and such by-law, order or agreement provides for the levy of a charge for 

the water supplied on the basis of the number of taps allowed, irrespective of 

the quantity of water consumed, the same shall be deemed to be valid, notwith- 
standing anything contained in the said Act. 


THE MADRAS MOTOR VEHICLES TAXATION (AMENDMENT) 
, ACT, 1936. 








Act No, XXIV or 1936, 
[llth October 1936; 17th November 1936. 
An Act further to amend the Madras Motor Vehicles Taxation Act, 1931, for 
certain purposes. 
WHEREAS it is expedient further to amend the Madras Motor Vehicles 
Taxation Act, 1931, for the purposes hereinafter appearing ; 
AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 
It is hereby enacted as follows :— 


: 1. This Act may be called THe Mapras Motor 
Short title. VEHICLES TAXATION (AMENDMENT) Acr, 1936. 


126 THE MADRAS LAW JOURNAL SUPPLEMENT. [XXIV OF 1936. 


2. (1) For sub-section (1) of section 5 of the Madras Motor Vehicles 

f Taxation Act, 1931 (hereinafter referred toas the 

yo ett ee n 5 said Act), the following sub-section shall be substitut- 
ed, namely :— , 

“(1) (a) The tax levied in pursuance of a notification issued under 
sub-section (1) of section 4 shall be paid by the registered owner or person 
having possession or control of the motor vehicle, at his choice, either 
quarterly, half-yearly or annually, upon a quarterly, half-yearly or annual 
licence to be taken out by him. 

Explanation.—The tax for a half-yearly licence shall not exceed twice 
and the tax for an annual licence shall not exceed four times the tax for a 
quarterly licence. The Local Government shall have power to grant a suitable 
rebate in case of the half-yearly and annual licences. 


(b) Where the tax for any motor vehicle has been paid for any quarter, 
half-year or year and the vehicle has not been used during the whole of that 
quarter, half-year or year or a continuous part thereof not being less than one 
month, a refund of the tax at such rates as may, from time to time, be notified 
by the Local Government, shall be payable subject to such conditions as may be 
specified in such notification. 


(c) Notwithstanding anything contained in section 4or in clauses (a) 
and (b), the Local Government may, by notification in the Fort St. George 
Gazetie, from time to time, direct that a temporary licence for a period not 
exceeding thirty days at a time may be issued in respect of any class of motor 
vehicles on payment of such tax (not exceeding the maximum specified in 
Schedule (III) and subject to such conditions, as may be specified in such noti- 
fication. 


(d) No motor vehicle shall be used on any public road in the Presidency 
of Madras at any time after the issue of a notification under sub-section (1) of 
section 4, unless a licence permitting such use during such time has been 
obtained under clause (a) or clause (c¢).” 

(2) In sub-section (2) of the same section, for the word ‘‘quarter” in 
both the places where it occurs, the word “period” shall be substituted. 

(3) In clause (a) of sub-section (3) of the same section— 

(i) in sub-clause (7), for the words “quarter or quarters” the word 
“period” shall be substituted; and 

(i) in sub-clause (iż), before the word “record,” the words, letter, 
figure and brackets “in the case referred to in clause (a) of sub-section (1),” 
shall be inserted and for the words “quarter or quarters,’ the word “period” 
shall be substituted. f 


3. In sub-section (2) of section 6 of the said Act, for the words “licence 

f has been obtained in respect of such vehicle for the 

Amendment ôi ol 6, quarter then current,” the words “licence has been’ 

Madras Act IIT of 1931. duly obtained in respect of such vehicle” shall be 
substituted. 


4. In section 7 of the said Act, after the words 

Amendment of section 7, the tax due by him in respect of such vehicle,’ the 

Madras Act III of 1931. - words “for the quarter or quarters concerned” shall 
be inserted. © 


5. In sub-sections (1) and (2) of section 17 of 
Amendment of section 17, the said Act, after the word and figures “Schedule 


Madras Act III of 1931. II,” the words and figures “or Schedule IiI” shall be 
inserted. 
Insertion of new Schedule 6. After Schedule II tothe said Act, the fol- 


m in Madras Act III of lowing Schedule shall be added, namely :— 
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“SCHEDULE III. 
[See Section 5 (1) (c).] 





Maximum tax for 
vehicles fitted with 
pneumatic tyres. 


Maximum tax for 
other vehicles. 

















ae saga `f ea pima 
So URS £9 VRE 
ee J8 2 J87 
Classes of vehicles. Qe 4 g 3 x g 
a af. £ Vang 
a=] DOOR a oo woos 
2 CF g Qa OF & 
G a E YeD 5 TBV 
vE, Joro v. {9 Co, 
as y a ap S on A leia 
Sym jana RD |S wed 
38.8 [5.855 500 |a gaS 
isa hy ea fy 
(1) | (2) | (3) | (4) | (5) 
i Rs. 4 Rs. a. IRs. A Rs. A. 
1. Motor cycles (including motor scooters and 
cycles with attachment for propelling the 
same by mechanical power) not exceeding 
8 cwt. in weight, unladen— 
(a) Bicycles ze r4 312 112 5 0 
(b) Bicycles if used for drawing a trailer ! 
or side-car .- j 112 5 0 2 4 6 4 
(c) Tricycles + 112 5 0 2 4 6 4 
2. Motor vehicles not exceeding 5 cwt. in 
weight, unladen, adapted and used for in- 
valids ie 1 4 3 12 1 12 5 0 
3. Motor vehicles used in the course of trade 
and industry for the transport or haulage 
of goods or materials including tricycles 
weighing more than 8 cwt., unladen— 
(a) Vehicles not exceeding 15 cwt. in 
weight, unladen -- | 12 8 37 8 18 8 55 0 
(b) Vehicles exceeding 15 cwt. but no 
exceeding 30 cwt.in weight, un- 
laden æ | 21 0 62 8 31 0 92 8 
(c) Vehicles exceeding 30 cwt. but not 
exceeding 50 cwt.in weight, un- 
laden . | 33 8 100 0 50 0 150 0 
(d) Vehicles exceeding 50 cwt."but not |. 
: exceeding 70 cwt. in weight, un- 
laden ` . | 37 8 112 8 56 0 167 8& 
(e) Vehicles exceeding 70 cwt. but not 
exceeding 100 cwt.in weight, un- ` 
laden æ 142 0- 125 0 62 8 187 8 
. (f) Vehicles exceeding 100 cwt. in weight, í 
unladen -. | 46 137 8 71 0 212 
(g) Additional tax payable in respect of | - 
such vehicles used for drawing 
trailers— 
(i) for each trailer not exceeding 
1 ton in weight, unladen; and | 10 0 30 0 16 12 50 © 
(ii) for each trailer exceeding 1 
ton in weight, unladen .. | 21 0 62 8 31 0 92 8 
Provided that two or more vehicles shall 
not be chargeable under this clause in 
respect of the same trailer. 
4. Motor vehicles plying for hire and used 
for the transport of passengers— 
(a) Vehicles licensed under the Madras 
Motor Vehicles Rules, 1923, to 
carry inallnot more than four 
persons ern 6 12 - 20 0 10 0 30 0 
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Maximum tax for 
vehicles fitted with 
pneumatic tyres. 
aw Ne 


Maximum tax for 
other vehicles. 


aA. 
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(b) Vehicles licensed under the Madras 
Motor Vehicles Rules, 1923, to 
carry more than four persons—for 
every person which the vehicle is 
so licensed to carry we 112 5 0 2 8 7 8 

5. Motor Vehicles other than those liable t ? 
tax under the foregoing provisions of this 
schedule— 

(a) Weighing not more than 15 cwt. 
unladen se: || 0. 8 12 4 

(6) Weighing more than 15 cwt. but not 
more than 30 cwt., unladen | 4 4 12 8 6 

(c) Weighing more than 30 cwt. but not 
more than 45 cwt., unladen fowls 25 38 16 4 

(d) Weighing more than 45 cwt. bu 
not more than'60 cwt., unladen .. 6 12 20 0 10 

(e) Weighing more than 60 cwt., un- 3. oe 





ioe) 
no wo A fF 

N 

an 

O 


laden - za 12 
(f) Additional tax payable in respect of 
such vehicles used for drawing 
trailers— 
(i) for each trailer not exceeding 
one ton in weight, unladen; 
and . | 112 5 0 2 8 7 8 
(ii) for each trailer exceeding one 
ton in weight, unladen is 3 8 10 0 5 0 15 0 
Provided that two or more vehicles shall 
not be chargeable under this clause in 
respect of the same trailer.” 








‘THE MADRAS DISTRICT MUNICIPALITIES ACT AND LOCAL r 
“BOARDS (AMENDMENT) ACT, 1936. 





Act No. XXV or 1936. 


[18th October 1936; 24ih November 1936. 
An Act further to amend the Madras District Municipalities Act, 1920, and 
the Madras Local Boards Act, 1920, for a certain purpose. 


Wuenreas it is expedient further to amend the Madras District Municipali- 
ties Act, 1920, and the Madras Local Boards Act, 1920, for the purpose herein- 
after appearing ; 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

‘ It is hereby enacted as follows :— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresentT:—Mr. Justice VARADACHARIAR AND Mr. Justice 

STODART. 

K. Chengairoya Reddi .. Appellant* (3rd Defendant) 


v. 
Udai Kavour by her agent Mohan- 
mull Choreda (deceased) and 
others .. Respondents (Plaintif, Defen- 
i dants 1,2,4 to 11, 13, 14 and 
L. R. of Plaintif and party— 
Respondent). 


_ Contract Act (IX of 1872), Ss. 69 and 70—Sale of some villages in a 
Zemindari for peishcush—Villages owned by different persons—All the villages 
liable for peishcush on the whole Zemindari—P laintiff, owner of one rent-free 
village, paying off whole peishcush—Suit for recovery of, from other owners 
and Zemindar—Maintainability of suit—Zemindar alone registered pattadar 
—No separate registry of other owners—Liability of Zemindar—U sufructuary 
mortgagee of some of the villages sold—Undertaking in mortgage to pay pro- 
portionate peishcush—Failure to—If mortgagee personally liable to plaintiff 
under S. 69 or 70—Difference between payment before sale and after sale— 
5 per cent. solatium to purchaser—Liability of other owners to pay—Plaintiff 
if entitled to a first charge on the ‘Zemindari—S. 35 of Revenue Recovery 
Act—If applicable—Effect of S. 35—Extent of liability of different owners, 

sif joint or only pro rata—Salvage lien—S. 82 of Transfer of Property Act— 

Ss. 42 and 45 of the Revenue Recovery Act—Effect of decree in a usufriuc- 
tuary mortgagee’s suit on possession—If mortgage extinguished wholly, 

The plaintiff owns in K Zemindari two villages which were granted rent- 
free to her predecessors by a pre-settlement grant in 1760. The Ist defendant 
is the Zemindar. The second defendant was an usufructuary mortgagee of a 
‘Taluk N of 232 villages in the Zemindari. By cl. (7) of the ‘mortgage deed 
provision was made for the mortgagee paying to the Government a sum of 
Rs. 70,000 per annum towards the peishcush payable by the Zemindar, This 
was taken to be by the parties the proportionate peishcush payable on the 
mortgaged villages. The third defendant was an usufructuary mortgagee of 

ee 
* Appeal No. 78 of 1930. io 18th October, 1935, 
A 





Chengalroya 
Reddi 
v. 
Udai 
Kavour. 


Chengalroya 
Reddi 


v. 
Udai 
Kavour, 


2 THE MADRAS LAW JOURNAL SUPPLEMENT. [ VOL.. 


another rent-free village and the other defendants were persons interested in 
some of the other villages in the Zemindari. For arrears of peishcush then 
due by the Zemindar, 13 villages, including one of plaintiff’s, some of the 
second defendant’s and another village Ke, were sold on 20th August, 1926.. 
The purchaser of village Ke failed to complete the sale as he failed to pay 
the balance of the purchase money and hence that sale was set aside. On the- 
17th September, plaintiff got the sale set aside by depositing under S. 37 (A) 

of the Madras Revenue Recovery Act Rs. 73,503 as being the arrears of 
revenue, land cess, interest thereon and 5 per cent. statutory solatium to the- 
purchaser. The plaintiff pleaded an express concluded contract with the 

second defendant whereby the plaintiff was to be treated as having lent this. 
sum to the 2nd defendant to get the sale set aside. That was found against. In 

this Zemindari, even pre-settlement inams continue to remain liable to Govern-- 
ment for peishcush due for the Zemindari. Though several portions of the 

Zemindari were sold, there was no separate registry in respect of them. The 

plaintiff filed this suit for recovery of the amounts so paid by him personally 

from first and second defendants and by a first charge on the Zemindari. 


Held, that the plaintiff was entitled to a personal decree against the first 
and second defendants for the arrears of peishcush and land cess (and not 
for the 5 per cent. solatium), (é) against the first defendant as he continues to 
be the registered pattadar and (ti) against the second defendant under S. 69° 
or 70 of the Contract Act. 


As the liability which the second defendant has undertaken by the mort- 
gage is little more than a definition of the liability cast on him by law, viz., by 
S. 76 (c) of the Transfer of Property Act, there is no question of the plain- 
tiff, a third party to the mortgage, seeking to claim a benefit of a third party’s 
contract. The second defendant is therefore a person ‘bound by law to pay” 
within the meaning of S. 69 of the Contract Act. Ss. 69 and 70 apply also as 
between co-owners and the fact that plaintiff also benefitted by the payment 
does not preclude its application as it was made also for the owners of the 
other villages. The plaintiff in making the deposit did not act merely for: 
herself. 

Even if it should be assumed that the defendant’s liability to pay to the 
Government came to an end with the sale and that therefore he is not a 
person “bound by law to pay” after the sale, that will only exclude the appli-- 
cation of S. 69 but not of S. 70. The question how far S. 69 can be extended. 
to obligations arising under contracts with third parties when that obligation 
is not the same as one cast on the contractee by law, left open. 

The grant of relief under S. 69 or 70 will not preclude the declaration: 
of a charge on equitable grounds. Though the village may be rent-free the: 
plaintiff is also bound to pay land cess on her villages under S. 65 or S. 68 of 
the Local Boards Act. S. 35 of the Revenue Recovery Act cannot apply to the" 
facts of this case. There is no scope for drawing from the section any general. 
principle as there is no indication of aconsistent policy by the legislature in 
such. matters, so that except when a case is hit by S. 35 the general law must 
apply. The plaintiff is therefore entitled to a first charge on the whole- 
Zemindari for the arrears of peishcush, land cess and interest thereon, the: 
charge taking precedence over all the incumbrances then existing. But so 
far as the statutory solatium of 5 per cent. is concerned, the charge is to be: 
only against the villages whose sale was actually set aside by the deposit as. 
they alone were benefitted by such payment and hence even Ke is not liable 
for it. i 
(Per Varadachariar, J., on the analogy of the law relating to salvage lien. 
employed by the J udicial Committee in Nugenderchunder Ghose v.. Sreemutty. 


ne 
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Kaminee Dossee, (1867) 11 M.I.A. 241 and Monohar Das Mohanta v. Hazari- 
mull, (1931) 61 M.L.J. 343: L.R. 58 I.A. 341: I.L.R. 59 Cal. 463 (P.C.) and per 
Stodart, J., on the analogy of S. 82 of the Transfer of Property Act read 
with S. 42 of the Revenue Recovery Act, by which all lands brought to sale 
on account of arrears of revenue shall be sold free of all incumbrances.) 

Nugenderchunder Ghose v. S reemutiy Kaminee Dossee, (1867) 11 M.LA. 
241 and Monohar Das Mohanta v. Hazarimull, (1931) 61 M.L.J. 343: L.R. 58 
LA. 341: I.L.R. 59 Cal. 463 (P.C.), applied. 

Vyraperumal Mudaliar v. Alagappa Maniagarar, (1931) 62 M.L.J. 31: 
L.L.R. 55 Mad. 468, doubted and distinguished. 

The liability is only a pro rata liability and not a joint liability as here 
the several persons are not under a joint liability and there is no statutory 
provision expressly declaring a charge on the entire holding in favour of the 
person making the payment. The apportionment must be made on the lines 
indicated in S. 45 of the Madras Revenue Recovery Act. 

In 1900 the Court of Wards assumed management of the Zemindari and 
dispossessed the second defendant under S.39o0f the Court of Wards Act. 
In 1905 they restored it to him. Meanwhile he had filed a suit on his mort- 
gages and obtained a compromise decree directing payment by 24th March, 
1904 and entitling him to remain in possession till that date. Since 1905 he 
has remained in possession. It was contended that therefore his mortgage 
ceased and he was no longer liable under S. 76 (c) of the Transfer of Pro- 
perty Act and was therefore not a person ‘bound by law to pay’ within the 
meaning of S, 69. 

Held, that it did not affect the question as he in fact continued io be in 
possession and claimed to be in possession as usufructuary mortgagee. 
There was no provision in the Court of Wards Act to the effect that on dis- 
possession under S. 43, a usufructuary mortgage is finally extinguished. 

Per Varadachariar, J—The dictumin Het Ram v. Shadi Ram, (1918) 
35 MLL.J. 1: L.R. 45 I.A. 130: LL.R. 40 All. 407 (P.C.), that on the making of 
an order absolute for sale the security is extinguished cannot be applied asa 
mere matter of law to the case of a compromise decree in an usufructuary 
mortgagee’s suit as notwithstanding the decree, the character of his posses- 
sion cannot be changed. i 

Sri Raja Papamma Rao v. Sri Vira Pratapa, (1896) 6 M.L.J. 53: L.R. 23 


. LA. 32: LL.R. 19 Mad. 249 (P.C.), relied on. 


Appeal against the decree of the Additional Subordinate Judge 
of the Court of the Subordinate Judge of Chittoor in O. S. No. 1 
of 1927.’ 

' A. Ramachandra Aiyar for Appellant, 

C. S. Venkatachari for 5th Respondent, V. V. Srinivasa 
Aiyangar and S. Ramanujachari for 14th Respondent, T. Rama- 
chandra Rao for 9th Respondent, T. M. Krishnaswamy Aiyar for 
the Advocate-General (Sir A. Krishnaswamy Aiyar) and B. C. 
Seshachala Aiyar for 3rd Respondent and A. Sundarasan for 2nd 
Respondent. 

The Court delivered the following 

JUDGMENTS. Varadachariar, J—This appeal arises out of a 
suit, for money instituted by a lady who owns two villages in the 
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Karvetnagar Zamindari under a pre-settlement grant. The 8rd 
defendant is the usufructuary mortgagee of another inam village in 
the Zamindari, 8th and 9th defendants being the owners of that 
village. The ist defendant is the Zamindar; and the 2nd defendant 
is the usufructuary mortgagee of a division of the Zamindari 
known as the Narayanavaram Talug. The other defendants are 
interested in some of the other villages in the Zamindari. 


Though considerable portions of the Karvetnagar Zamindari 
have passed out of the ownership and possession of the Zamindar, 
no steps for separate registry have been taken in respect of many 
such portions; the result is that the Zamindar still continues to be 
the registered proprietor and as such liable for peishcush in respect 
of all the villages specified in Sch. A to the plaint and all the said 
villages remain liable to Government for the entirety of the peish- 
cush due by the Zamindar, The method of settlement adopted in 
connection with the Karvetnagar Zamindari and the three neigh- 
bouring Zamindaris was different from the scheme of Regulation 
25 of 1802 (The Secretary of State for India in Council v. Maha- 
rajah of Venkatagiril and Secretary of State v. Rajah of Venkata- 
giri2), with the result that in these estates even pre-settlement 
inams continue to remain liable to Government for the peishcush 
due by the Zamindar. 


When the usufructuary mortgage of the Narayahavaram 
Talug in favour of the 2nd defendant’s father was created, provi- 
sion was made in cl. (7) of the deed for the mortgagee paying to 
the Governmenta sum of Rs. 70,000 per annum towards the 
peishcush payable by the Zamindar. The deed does not say that 
this represented the estimated proportion assessable on the Nara- 
yanavaram Taluq but it is stated in the course of the evidence that 
sometime later the Collector tentatively fixed the proportionate 
liability at Rs. 82,000, The 2nd defendant has not admitted his 
liability to pay this enhancement. 


Portions of the peishcush due by the Zamindar for Faslis 1334 
and 1335 remained unpaid and thirteen villages out of thosee 
specified in Sch. A to the plaint were sold in auction by the 
Revenue authorities on 20th August, 1926. For convenience of 
reference these thirteen villages are separately shown in Sch. B to 
the plaint; of these, eight, including one of the plaintiff’s inam 
villages, form part of the Narayanavaram Taluq and the 3rd 
defendant’s village is amongst the other five. It is stated in the 
plaint that the plaintiff was taking steps to set aside the sale of her 
village and the 2nd defendant was contemplating steps to set aside 





1. (1916) 31 M.L.J. 97. 
2. (1921) 41 M.L.J. 624: L.R. 48 I.A. 415: I.L.R. 44 Mad. 864 (P.C.). 
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the sale in respect of the remaining seven villages comprised in his 
usufructuary mortgage.. It is part of the plaintiff’s case that at 
this juncture, her agent, and the 2nd defendant entered into a 
contract whereby the plaintiff was to lend a sum of Rs. 73,000 and 
odd to the 2nd defendant to enable him to get the entire sale 
cancelled, by deposit under S, 37 (A) of the Revenue Recovery 
Act. The 2nd defendant denies the alleged contract and this is one 
of the questions for decision in the appeal. It is common ground 
that neither the 2nd defendant nor his agent signed the memoran- 
dum (Ex. A) which was drawn up for the purpose on the 17th 
. September, 1926; but as that was the last day on which the deposit 
under S. 37 (A) could be made, and as the sale could not be set 
aside except on a deposit of the entire sum, the plaintiff’s agent 
deposited a sum of Rs. 73,503-10-5 and -had the sale of all the B 
schedule villages set aside. This sum was made up as follows :— 


(Vide Exhibit B) Rs. 69,614-9-2 .. Arrears of peishcush and land cess. 
à 348-1-3 .. Interest on above. 
3,540-8-0 .. 5% compensation to purchasers. 
0-8-0 .. Miscellaneous. 


The plaintiff claims that according to the terms of the original 
inam grant to her predecessor-in-title, the peishcush payable even 
in respect of the two villages granted to her was to be borne by 
the Zamindar himself. She accordingly filed this suit to recover 
the full amount of Rs. 73,000 and odd with future interest, from 
the Ist and 2nd defendants personally and as a first charge on the 
A schedule villages. In cl, (3) of para. 27 of the plaint, she prayed 
that in default of the defendants or any of them paying the plain- 
tiff the amount or amounts that he or they may be made liable to 
pay, the Court may direct the sale of the properties of the defen- 
dants in Sch. A “severally for the recovery of the amounts due 
from several villages’. By permission of the Court obtained on 
I.A. No. 506 of 1927 a schedule was added to the plaint (as Sch, 
C) wherein the plaint amount was distributed among the various 
groups of defendants as follows :— 


e 1, 2and 7 defendants -» Rs. 67}954-14-8, 
1, 3,8 and 9 defendants oe 1,696-9-2, 
land 4 defendants A 102-3-2. 
1, 5, 10-13 defendants ae 3,592-14-1. 
1 and 6 defendants ee 84-0-7. 
ist defendant 2: 2,082-3-0, 


The 1st defendant raised various pleas among which two only 
need be noticed, namely, (7) that as he is not in possession of most 
of the villages and has made arrangement for payment of the 
peishcush by the usufructuary mortgagee, the Ist defendant should 
not be held personally liable; (ii) that he should be proceeded 
against, if at all, only for such amount as could not be recovered 
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Chengalroya from the 2nd defendant and the A scheduled properties. The 2nd 
Reds defendant raised several pleas including a denial of the contract 
Udai. alleged in the plaint and an averment that the plaintiff’s payment 
Kavour. was voluntary. With reference to the covenant in the usufructuary 
Varada- mortgage deed about payment of Rs. 70,000 towards peishcush, he 
chariar, J. contended that the payment was one to be made at his option and 
that as he had obtained a decree on his mortgage but its realisation 
was being obstructed by the 1st defendant, the 2nd defendant 
could no longer be held liable on the covenant. It was also pleaded 
that the conditions required under Ss. 69 and 70 of the Contract 

Act were not satisfied ; and as the case did not fall within the terms . 

of S. 35 of the Revenue Recovery Act, the plaintiff, it was said, . 
was not entitled to any relief. The 3rd defendant pleaded that he 
had paid to the Government what must be considered to represent 

the proportionate sums payable in respect of his village and that. 
the plaintiff had no further claim against the village in his hands- 
Defendants 5, 10, 11 and 14 also questioned the plaintifi’s right to 
claim relief as against the villages in their possession. They 
_ further claimed priority in respect of a sum of Rs. 7,819 which they 
had paid towards peishcush for Fasli 1334. All the mortgagee 
defendants raised a further question that the plaintiff could not, 

in any event, have a first charge on their villages, but that her claim 

should be postponed to the mortgages in their favour. 


The learned Subordinate Judge was of opinion that though 
there was an arrangement between the plaintiff’s agent and the 
second defendant for a loan, there was no complete and enforce- 
able contract because “the details of the arrangement connected 
withit were not completed by being reduced to writing and signed.” 
(Para. 55.) He accepted the plaintiff’s contention that she was 
entitled to a first charge for the amount claimed (subject to the 
fifth defendant’s charge for revenue paid by him on an earlier 
occasion) ; but taking the view that the second defendant's liability 
to the plaintiff must be fixed in the proportion that the Rs. 70,000 
provided for in the usufructuary mortgage bore to the total arrears, 
of peishcush, he declared that the plaintiff should recover 7/10ths 
of the suit amount from items 1 to 7 of plaint B schedule 
which are comprised in the Narayanavaram Talug. For the 
remaining 3/10ths he gave the plaintiff a charge on items 9-13 of 
the B schedule. He held that the plaintiff’s claim against the 
second defendant fell within the terms of Ss. 69 and 70 of the 
Contract Act, but it is not clear from the judgment and the decree 
whether he intended to give a personal decree against the second 
defendant in respect of this 7/10ths of the suit amount. He 
declined to pass a personal decree against the first defendant or 
against the inamdars. 
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A. S. No. 78 of 1930 has been preferred by the third defendant 
and the connected appeal A. S. No. 84 of 1931, by defendants 5, 10, 
li and 14. The plaintiff has filed a memorandum of objections 
claiming a personal decree against defendants 1 and 2anda charge 
for the whole amount on the entire Zamindari as per the plaint 
A schedule. The second defendant has filed a memo. of objections 
objecting to the lower courts decree and in particular to the 
priority given to the plaintiff over his own mortgage. 


On behalf of the appellant in A. S. No. 78 of 1930 three con- 
tentions have been urged before us: (1) As the deposit was made 
by the plaintiff, according to her own case, in pursuance of a loan 
arrangement between herself and the second defendant, plaintiff’s 
only remedy was on the contract and as against the second 
defendant and she could not invoke any doctrine of equity to 
support a claim against the properties in the hands of the other 
persons; (2) the plaintiff’s right, if any, was only to recover 
severally from each of the villages specified in the A schedule a 
sum approximately representing its proportionate liability having 
regard to the total peishcush payable by the Zamindar; (3) in any 
event the plaintiff’s claim was not entitled to priority over the 
mortgages which are anterior in date to the deposit made by the 
plaintiff. l 

It will be convenient to consider the list of the above conten- 
tions along with the plaintiff’s claim (in the memo. of objections) 
for a personal decree against the second defendant. The personal 
liability of the second defendant was sought to be based on two 
grounds, viz., (i) express contract, and (ii) quasi-contractual 
liability, either under Ss. 69 and 70 of the Contract Act or on 
equitable grounds. As regards express contract, the learned 
counsel for the plaintiff admitted that he could not maintain that 
there was a concluded contract even on the night of 16—9—1926 
when plaintiff’s agent is said to have gone to the second defen- 
‘dant’s house. He however contended that by reason of what 
happened at Puttur, on the 17th September, between the plaintiff's 
° agent and the second defendant’s agent, an enforceable contract 
must be deemed to have come into existence before the plaintiff’s 
` agent paid the money into the Taluq treasury. In this connection 
he relied particularly upon the evidence of P. W. 1 and also that of 
P. Ws. 2 and 4. He criticised the view of the learned Subordinate 
Judge that the contract could not be deemed to have been conclud- 
ed before a written memorandum in respect thereof had been 
signed. 

It is not clear whether the observation in para. 55 of the lower 
court’s judgment refers to the settlement of certain details in con- 
nection with the loan arrangement or merely to its reduction to 
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writing. Whether the intention to have a formal document drawn 
up postpones the formation of the contract itself till such instru- 
ment is executed, is a matter to be determined with reference to 
all the circumstances of the case. (See Harichand Mancharam 
v. Govind Luxmanl and Currimbhoy & Co., Ltd. v. Creet?) 


It appears even from the evidence on the plaintiff’s side that as. . 


different proposals were made from time to time in the course of 
the negotiations between the second defendant and the plaintiff’s 
agent, it was considered desirable at each stage to have a draft 
from P.W..1, to form the basis for discussion. Exhibit A, the 
draft finally intended to be executed in this connection, is a fairly 
complicated document and there will be nothing unreasonable in. 
assuming that an arrangement of that kind would in all probability 
have been intended to come into effect only on the execution of the 
necessary document. The second defendant was obviously anxi- 
ous that the method of repayment of the loan should be one that 
would suit his convenience and the proposals relating to repayment 
cannot therefore be dissociated from the proposal to lend. As 
stated already, the second defendant had not definitely bound 
himself even on the night of the 16th of September, and the plain- 
tiff’s agent would only say that he (second defendant) promised. 
to send his agent (D. W.6) and D. W. 4 to Puttur the next mor- 
ning and himself come to Puttur by 2-30 p.m. and if he was unable 
to come, D. W. 6 would sign the agreement. It is admitted that 
even on the 17th, the second defendant’s agent D. W. 6 took 
exception to some of the terms contained in the draft that had 
been prepared by P. W. 1 on the night of the 16th; but itis said 
that as plaintiff’s agent agreed to the modifications suggested by 
D. W. 6 and Exhibit A was drafted only after both the agents had. 
agreed on all the matters, a contract binding on the second defen- 
dant must be deemed to have come into existence. There is some 
force in the suggestion that D. W. 6 might have been playing a. 
double game, in the hope that the plaintiff’s agent would anyhow 
deposit the money; this only makes it all the more difficult to find: 
that he entered into a binding contract. It is equally likely that 
the plaintiff’s agent hoped that the second defendant will, in any 
event, agree to repay the money in view of the alleged earlier 
negotiations. 

If a contract is to be inferred from what happened at Puttur 
on the 17th, the authority of D. W. 6 to bind the second defen- 
dant by such a contract must be placed beyond doubt. His power 
of attorney (Exhibit XIII) does not seem to confer such authority: 
on him, Plaintiff is therefore obliged to fall back upon the conduct. 





1. (1922) 44 M.L.J. 608: L.R. 50 I.A. 25: LL.R. 47 Bom. 335 at 342 (P.C.). 
2. (1932) 64 M.L.J. 103: L.R. 60 I.A. 297: I.L.R. 60 Cal. 980 at 985 (P.C.).. 
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of the second defendant during the alleged preliminary negotia- 
tions and upon the fact that the second defendant’s men did bring 
some money to Puttur on the 17th. The story given by the 
defendant’s witnesses as to the purpose for which this money was 
taken by D. W. 6is in some measure supported by the statement 
of P. W. 2 that on the 16th night the second defendant refused to 
pay Rs. 20,000 into the witness’s hands because he required it to 
make an arrangement with the purchasers if the plaintiff was not 
going to deposit the amount required to set aside the sale. 
Whether that story represents the whole truth or not, that circum- 
stance does not suffice to carry the matter beyond the stage of 
negotiations and expectations. The evidence of P.W.1 is only 
hearsay, so far as it relates to the promises and representations 
attributed to the second defendant. Itis not therefore possible to 
hold that the learned Subordinate Judge was wrong in holding that 
a concluded contract of loan had not been established. 

As regards the alternative claim under Ss. 69 and 70 of the 
Contract Act, the whole tenor of the discussion in the judgment of 
the lower court, from para. 31 to para. 57, suggests that the learned 
Judge was of opinion that the case fell both under Ss. 69 and 70 of 
the Contract Act. Plaintiff’s learned counsel rightly contended 
that on this reasoning a personal decree against the second 
defendant should have followed. On behalf of the second defen- 
dant, it was argued that such a claim was wholly inconsistent with 
the case made in the plaint that plaintiff made the deposit in 
pursuance of an express contract with the second defendant. It 
was also said that the grant of any such relief would practically 


` amount to permitting the plaintiff to enforce the covenant in the 


usufructuary mortgage to which she was not a party; in other 
words, the expression ‘bound by law to pay’ in S. 69 must, it was 
said, be limited to liabilities arising under the law and not extended 
to cover liabilities founded on contracts with third parties. It was 
next argued that the covenant in the usufructuary mortgage, even 
taking it to impose an obligation on the second defendant to pay 
Rs. 70,000 towards peishcush, was no longer operative as the rights 
and liabilities of the parties in respect of that mortgage had been 
changed by reason of the Court of Wards taking possession of the 
mortgaged property in 1900 or had at any rate merged in the 
decree passed in O. S. No. 12 of 1901. It was also maintained that 
in the circumstances of the case, the plaintiff must be deemed to 
have made the deposit in her own interest and not ‘for another’ 
within the meaning of S. 70 of the Contract Act. A further argu- 
ment, in the same connection, advanced on behalf of the first 
defendant may also be noticed here. It was contended that what- 
ever liability there was onthe part of the defendants came to an end 
B 
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when the villages were sold by the Revenue authorities and S. 69 
could not be invoked in respect of payment of money made to set 
aside that sale. 


There is little force in the objection about the inconsistency 
between the claim on the express contract and that under S. 69 or 
S. 70. Ifthe express contract between the plaintiff and second 
defendant had been found to be true and enforceable, a question 
might arise whether in the circumstances plaintiff would be entitled 
to relief against the other defendants as well; but in view of our 
finding against the contract alleged, that problem does not arise. 

The argument against the extension of S. 69 to obligations 
arising under contracts (with third parties) is not free from diffi- 
culty. A claim under S. 69 is not the same as the enforcement of 
a contract entered into by the defendant with a third party, because 
the claim can be made only after the plaintiff has made a payment 
to the paramount claimant. There are at least two decisions of 
this Court in favour of the wider construction (Muthurakku 
Maniagaran v. Rakkappal and Rasappa Pillai v. Doraiswami 
Reddiar2) and one decision of a Division Bench of the Bombay High 
Court, Somashastri v. Swamirao Kashinath3. Itis however not easy 
to reconcile one or two steps in the reasoning of Sadasiva Aiyar, 
J., in Muthurakku Maniagaran v. Rakkappal with the decision of 
the Judicial Committee in Jamna Das v. Ram Autar Pande+. The 
decision in Muthurakku Maniagaran v. Rakkappal was questioned 
in Kunchithapatham Pillai v. Palamalai Pillai’, and has recently’ 
been dissented from by Ramesam, J., in Muthiah Bhagavathar v. 
Venkatarama Aiyar6, An observation in the judgment of the 
Judicial Committee in Nathu Khan v. Thakur Burtonath Singh’, 
lends some colour to the view that persons who are not parties to 
a contract cannot, even after they have made a payment.-to the 
paramount claimant, claim reimbursement from one who by 
contract with another had bound himself to make that payment. 
Their Lordships say that “the suit as against Bindersi was miscon- 
ceived, for the plaintiffs were not parties to the deed of 7th 
September, 1904 and no trust was thereby created in their favour.” 
This remark must however be understood in the light of the fact 
(noted in the judgment) that in another suit it had been decreed 
(on a compromise) that Bindersi should give up to his vendor the 
property in return for the sale of which Bindersi had agreed to 
discharge the debt due from the vendor to the paramount credi- 





1. (1913) 26 M.L.J. 66. 2. (1925) 49 M.L.J. 88. 
3. (1917) LL.R. 42 Bom. 93 at 99. 
4. (1911) 21 M.L.J. 1158: L.R. 39 I.A. 7: LL.R. 34 All. 63 (P.C.). 


5. (1916) 32 M.L.J. 347. 6. (1935) 69 M.L.J. 303. 
7. (1921) 42 M.L.J. 444 at 446 (P.C.). 
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tor. On'that state of facts, it would be possible to say that Bindersi 
‘was no longer liable to anybody for the debt. In any view, this 
pronouncement can bear only on S. 69 and not on S. 70, because 
the condition of another person (i.e., Bindersi) enjoying the bene- 
fit of what the plaintiff did could not be postulated in that case. 
It is however unnecessary to express any final opinion upon this 
question in this case, because the liability of the second defendant 
under the usufructuary mortgage deed in respect of payment of 
revenue is little more than a definition of the liability cast on him 
by law, viz., S. 76 (c) of the Transfer of Property Act. 

The contention that the second defendant’s liability (whether 
under the law or under the covenant) to pay the Government 
revenue had come to an end by reason of the decree in O.S. No, 12 
of 1901 or by reason of his dispossession by the Court of Wards 
was not raised in the Court below, and even the papers relating to 
these proceedings have not been filed in the suit. Indeed, in view 
of the attitude all along taken by the second defendant, he could 
scarcely have intended to raise it. In his relations with the 
Revenue authorities as well as in interlocutory petitions filed by 
him in Court in O.S. No. 12 of 1901, he has always maintained that 
he was in possession and entitled to possession as a ‘usufructuary 
mortgagee’. (See Ex. N-1.) He has admittedly continued to re- 
main in possession ; and even in his deposition in the present suit 
he asserts that he continues to be the usufructuary mortgagee. 

The decree in O. S. No. 12 of 1901 was a compromise decree 
and it is too much to ask us to apply to it, as a mere matter of law, 
the dictum of the Judicial Committee in Het Ram v. Shadi Ram, 
that on the making of the order absolute for sale the security is ex- 
tinguished and hold that the second defendant has thereafter been 
relieved of all obligations attaching to his possession. That obser- 
vation of their Lordships has relation to the right of the simple 
mortgagee as such, because their Lordships go on to say that for 
the right of the mortgagee under his security there was substituted 
the right to a sale conferred by the decree. What about the right 
to possession? S. 89 of the Transfer of Property Act did not 
contemplate such a case at all; and it cannot be maintained as a 
necessary legal consequence of the passing of the order absolute 
that the creditor’s continued possession cannot be in the character 
of a usufructuary mortgagee (cf. Sri Raja Papamma Rao v. Sri 
Vira Pratapa H. V. Ramachandra Razu2.) 

Nor is there any specific provision in the Court of Wards 
Act to the effect that on dispossession under S. 43, a usufructuary 





i. (1918) 35 M.L.J. 1: L.R. 45 I.A. 130: I.L.R. 40 All. 407 (P.C.). 
2. (1896) 6 M.L.J. 53: L.R. 23 LA. 32: LL.R. 19 Mad. 249 (P.C.). 
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mortgage is finally extinguished. It has been admitted before us 
that one of the provisions of the compromise decree was that the 
Court of Wards (who had then taken possession) should continue 
to pay to the second defendant the net income from the 
Narayanavaram Taluq; and that is apparently the reason why 


‘when the Court of Wards released the estate from their manage- 


ment, they put these villages in the possession of the second 
defendant. Even during the execution proceedings in the mort- 
gage suit, he seems to have admitted that he was ‘liable to account 
to the judgment-debtor jor the profits realised as mortgagee in 
possession’ and his only contention was that that was not a matter 
to be gone into in execution. (See Lodd Govinda Doss v. Rajah 
of Karvetnagar1.) The second defendant can therefore scarcely 
insist on being allowed to raise here for the first time without 
necessary materials the contention that his obligations as a usu- 
fructuary mortgagee have come to an end and there appears to be 
little merit or substance in that contention. 

It is accordingly unnecessary to consider at length whether 
the dictum in Het Ram v. Shadi Ram2 can be understood and 
applied in the unqualified way that seċond defendant’s learned 
counsel asks us to do. In Sukhi v. Ghulam Safdar Khan8 the 
Judicial Committee refer to the decision of this Court in Vanmika- 
linga Mudali v, Chidambara Chetty4 and clearly suggest that more 
guarded language might have been employed in the Het Ram v. 
Shadi Ram? if the Madras case had then been brought to their 
Lordships’ notice. In Abbas Ali Khan v. Chote Lals one learned 


- Judge of the Allahabad High Court went so far as to suggest that 


the dictum in Het Ram v, Shadi Ram2 could no longer be taken as 
good law in all its generality, in view of their Lordships’ later 
pronouncements. The language of S. 89 of the Transfer of Pro- 
perty Act would be satisfied by holding (as in Vanmikalinga 
Mudali v. Chidambara Chetty4) that that is the basis on which the 
execution of the decree should proceed (cf. the observations in 
Venkataramana Reddi v. Rangiah Chetti6), 

We are not prepared to take seriously the contention that as 
usufructuary mortgagee the second defendant was under no obli- 
gation to pay Rs. 70,000 towards peishcush but only had an option. 
Cl. (12) of the mortgage deed on which reliance was placed in 
support of this contention can reasonably refer only to the balance 
of peishcush payable by the mortgagor over and above Rs. 70,000 





1. (1915) 29 M.L.J. 219 at 221. 
2. (1918) 35 M.L.J.1: L.R. 45 I.A. 130: I.L.R. 40 All. 407 (P.C.). 
3. (1921) 42 M.L.J. 15: L.R. 48 I.A. 465: I.L.R. 43 All. 469 at 475 (P.C.). 
4. (1905) I.L.R. 29 Mad. 37. 5. (1926) I.L.R. 49 All. 162. 
6, (1921) 41 M.L.J. 399 at 415, 416. 
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which under cl. (5) the mortgagee has to pay. Such a provision 
was necessary because the villages comprised in the usufructuary 
mortgage could not be separately registered from those still held 
by the mortgagor. It will be making the document self-contradic- 
tory to hold that the very payment which was made obligatory in 
cl. (5) was intended to be made optional by.cl. (12), Under 
cl. (5) the sum of Rs, 70,000 has to be paid annually out of the 
income of the mortgaged villages and the surplus income alone is 
to be credited towards interest. It will be meaningless to apply to 
this sum of Rs. 70,000 the provision in cl. (12) for payment of 
interest on any sums which the mortgagee may pay under it 
towards peishcush. 


The contention that plaintiff cannot rely on Ss. 69 and 70 of 


' the Contract Act because her village had also been sold and she must 


be, deemed to have made the deposit for her own benefit is opposed 
to a long line of authorities. If, even as between the parties, the 
plaintiff had’ to bear a share of the liability, it might be argued 
that the plaintiff’s remedy was a suit for contribution properly so 
called. But on the finding that the plaintiff is not liable to contri- 
bute any portion towards the peishcush, the argument based on 
Jagapati Raju v. Dakshina Kavata Dugarajul has no application. 
(Cf. Thirumalat Savuri Naicker v. Royar2.) The factthat by reason 
of the deposit, plaintiff’s village also was saved does not of itself pre- 
clude the conclusion that the deposit was also made for the owners 
-of the other villages. S. 69 or S. 70 has in numerous instances been 
applied as between co-owners (Damodara Mudaliar v. Secretary of 
State for India8, Sri Sri Sri Chandra Deo v. Srinivasacharlua, 
Jarao Kumari v. Basanta Kumar Roy5, Upendra Krishna Mandal 
v. Naba Kishore Mandale, Kedar Nath Mistri v. Narayan Chandra 
Safuit, Hari Prosad Roy v. Rama Prosad Rais, Babu Bhagwati 


Saran Singh v. Maiyan Murat Mati Kuer9, and the authorities — 


there cited). In Ganapathi Bhatta v. Sanna Sedut0, Wallace, J., 
‘does not as a matter of law negative the application of S. 70 to 
‘cases where the plaintiff also benefited by his payment but only 
suggests that where the dominant motive of the plaintiff was to 
benefit himself, the application of S. 70 may not be justifiable. In 
Rajah of Pittapur v. Secretary of Statel1, Spencer, J., agreed with 





1. (1915) 29 M.L.J. 639: LL.R. 39 Mad. 795. 
2. (1921) 40° M.L.J. 529. 
3. (1894) 4 M.L.J. 205: LL.R. 18 Mad. 88 at 92. 
© 4, (1913) 25 M.L.J. 433: LL.R. 38 Mad. 235. 


5. (1904) I.L.R. 32 Cal. 374. ' . 6. (1920) 25 C.W.N, 813. 
7. (1929) 34 C.W.N. 41. 8. (1920) 60 I.C. 414. 
9. (1931) I.L.R. 10 Pat. 528. 10. A.LR. 1930 Mad. 644. 


11. (1914) 25 I.C. 783. 
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the proposition of law laid down by Miller, J., in Sri Sri Sri 
Chandra Deo v. Srinivasacharlul but on the facts of the particular 
case the learned Judges came to the conclusion that the work in 
respect of which contribution was claimed in that case had been 
done chiefly in the interests of the plaintiff. As Sankaran Nair, J., 
put it, in the course of the argument in that case, the position there 
was that the plaintiff would have gone on with the work whether 
he got contribution from the defendant or not. Even in Avuda- 
yappa Pillai v. Thillai Thandavaraya Pillai? the point is leftas one 
of fact for determination in the circumstances of each case. (See 
also Sampath Aiyangar v. Raja of Venkatagiri3.) The evidence- 
and the probabilities in the present case clearly establish that the 
plaintiff in making the deposit did not act merely for herself.. 
Even according to the evidence on the defendant’s side, there was. 
a proposal that the plaintiff might save her village by some arrange- 
ment with the purchaser thereof. There can be little doubt that 
it was the negotiation that had been going on between the plaintiff 
and the second defendant with a view to save all the B schedule. 
villages that induced the plaintiff’s agent not to seek plaintiff’s 
benefit alone but save all the villages for the benefit of all concern- 
ed. Itis fairly certain that the second defendant “knew that the- 
plaintiff was laying out her money in the expectation of being- 
repaid”. (Cf. Narayanaswami Naidu v. Sree Rajah Vellanki Sreeni-- 
vasa Jagannadha Rao4.) 


Even if the question of an option to accept the benefit of the- 
act be considered material, the second defendant has undoubtedly 
accepted the benefit in this case. As pointed out by Sankaran: 
Nair, J, in Rajah of Pittapur v. Secretary of Stated if a 
person uses property which but for another’s act would not have- 
existed or been available to him, he consciously accepts the benefit 
‘of the other’s act and must pay for it (see also Lakshmanan Chetti 


` v, Arunachalam Chettié and Babu Bhagwati Saran Singh v. 


Maiyan Murat Mati Kuert). It is not the second defendant’s case: 
‘that he does not want the property at the cost of paying the plain- 
tiff the expenses incurred in saving it. 


The distinction sought to’be drawn by the first defendant’s. 
learned counsel between a payment made prior toa sale anda 
payment made to set aside a sale after it has taken place, is not of 
much practical consequence in the circumstances of this case.. 








. 1. (1913) 25 M.L.J. 433: LL.R. 38 Mad. 235. 
2. (1927) 27 L.W. 406. . 3. (1930) 33 L.W. 284. 
4. (1909) LL.R. 33 Mad. 189 at 195. 5. (1914) 25 I.C. 783 at 789.. 


6. (1931) 34 L.W. 859. 
7. (1931) LL.R. 10 Pat. 528 at 543, 548. 
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Even if it be assumed that the defendants’ liability to pay to the 


Government came to an end with the sale (cf. Kangal Chandra Pal 
v. Gopinath Pall and Sri Maharaja Parbhu Narain Singh v. Babu 
Beni Singh?) that will only exclude the application of S. 69 and not 
the application of S. 70. It will suffice to refer to the following 
authorities to show that reimbursement has been decreed even 
in respect of money paid to set aside a sale. (Rasappa Pillai v. 
Doraiswami Reddiar8, Hari Prosad Roy v. Rama Prosad Roy4, 
Kedar Nath Mistri v. Narayan Chandra Safwi5, Kangal Chandra 
Pal v. Gopinath Pall and Babu Bhagwati Saran Singh v. Maiyan 
Murat Matt Kuer6 and the other cases there cited.) But in most 
of these cases, at any rate when the point was raised, the Court 
has declined to award, under these sections, the 5 per cent. payable 
to the purchaser as statutory compensation (see the authorities 
collected in Babu Bhagwati Saran Singh v. Maiyan Murat Mati 
Kuer6), 

The plaintiff will, in the above view, be entitled to a personal 
decree against the second defendant for the amount of land 
revenue and excess land cess paid by her and interest thereon, 
either on the basis of S. 69 or S. 70 of the Contract Act or on 
general principles of equitable reimbursement. 

The, plaintiff’s claim for a personal decree against the first 
defendant is scarcely open to question. So long as the first defen- 
dant continues to remain the registered proprietor, he is un- 
doubtedly bound by law to pay the peishkush within the meaning 
of S. 69 and it makes no difference that he is not in possession of 
all the villages or is not the real owner in respect of some of them. 
Even if as above suggested, S. 69 should be held to be inapplicable 
after the revenue sale had taken place, the claim against him will 
be justified under S. 70. But even as against him, the personal 
decree must be only for the same sum as above indicated in respect 
of the second defendant. 


A point was sought to be raised before us that the second 


. defendant had paid a large amount for the June instalment of 


Kist for Fasli 1335 and he should be given credit here for that sum. 
The question was not raised in the Court below and we are not 
prepared to allow it to be raised here for the first time. Similarly 
it was suggested that the plaintiff had independently paid the land: 
cess due on her villages and that amount should not therefore be 
deducted from the plaint sum. There is no proof of this payment. 
either. 


` 





a oe) 68 I.C. 104. 
2. (1909) 14 C.W.N. 3 (1925) 49 M.L.J. 88. 
4. (1920) 60 I.C. 414. (1929) 34 C.W.N. 41. 
6. (1931) I L. R.4140 Ta 528 at 543, 548. 
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If we had come to the conclusion that the plaintiff’s agent 
made the deposit in pursuance of an enforceable contract of loan 
between the plaintiff and the second defendant, it might be 
doubtful if the plaintiff could have sustained her claim for a 
charge on the properties, on the analogy of the doctrine of salvage 
or on equitable grounds (cf. Yourell v. Hibernian Bank)1, The 
decision in Narain Pershad v. Narain Singh2, relied on by the 
plaintiff’s learned counsel bears no true analogy to the present 
case. But the grant of relief to the plaintiff under S. 69 or 70 of 
the Contract Act will not preclude the declaration of a charge on 
equitable grounds (ci. Shib Lal v. Munni Lals). In Nugender- 
chunder Ghose v. Sreemutiy Kaminee Dossee4, the right to a 
charge was recognised in addition to the personal decree under 
Bengal Regulation I of 1845, The appellant’s first contention must 


_therefore be overruled. 


Proceeding next to the second point urged on behalf of the 
appellant, I may point out—and this was particularly pressed on 
us—that the prayer in the plaint has been framed only on the foot- 
ing of the liability of each of the A schedule villages for a pro- 
portionate share of the plaint amount. No reasons are gatherable 
from the judgment for the learned Judge departing from this basis 
and throwing the whole liability on the 13 villages specified in 
schedule B to the plaint and making it a joint liability, though some 
reasons are givento explain the division into 7/10 and 3/10ths. 
The extent of the difference between the two methods to the 
appellant will be realised when it is noticed that according to the 
calculations worked out in schedule C, the appellant’s village will be 
liable only for a sum of Rs. 1,696-9-2, whereas under the decree of 
the lower Court that village (with four other villages) is declared 
jointly liable to the plaintiff for about Rs. 17,000. Mr, Srinivasa 
Aiyangar who appeared for the plaintiff recognises that the basis 
adopted by the Court below is different from that on which relief 
was asked for in the plaint; and even in the memo. of objections 
filed here on behalf of the plaintiff, a point has been taken that a 
charge should have been declared on all the A scheduled properties, 
But he contends nevertheless that the course adopted by the learned 
Subordinate Judge is warranted by law. He argues that the 
plaintiff has two bases of claim—one resting on the common 
liability of all the A scheduled villages for the peishcush due to 
Government and the other on the fact that 13 of these villages 
which had been lost to the owners by reason of the revenue sale 





. 1. (1918) A.C. 372 at 390, 391, 394 and 401. 
2. A.LR. 1931 All. 40. * 7o 3.) (1921) LLR. 44 All. 67. 
: © 4. .(1867) 11 M.I.A. 241. . 
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were saved for them by reason of the deposit made by the plaintiff. 
According to the learned counsel, a charge on all the A scheduled 
properties will be justified on the first ground anda charge for the 
whole amount on the B scheduled properties can be claimed on the 
second ground; he maintained that the latter alternative is even 
more closely analogous than the former to the ‘salvage lien’ invoked 
in some of the authorities. 


Here again, it seems to me legitimate to draw a distinction 
between the amount actually due as arrears and the 5 per cent., 
etc., payable under S. 37 (A) of the Revenue Recovery Act for the 
privilege of setting aside a sale that has taken place. So far as 
the former amount is concerned, the liability was the liability of all 
the A scheduled properties and there appears no justification for 
making a difference between the stage before the sale and the stage 
after the sale. A revenue sale quite as much as an execution sale 
is conditioned by the possibility of its being avoided in the manner 
provided by law by application within a month; and during this 
period, the liability for revenue must, in a-sense, be deemed to 


continue to subsist on all the properties, If this is the true position, © 


there is no justification for throwing the entire liability on the 
properties actually sold when the payment is made after the sale 
any more than for throwing it exclusively. upon the properties that 
may be attached, if the payment is made after attachment but 
before sale. In respect of this situation, the doctrine of salvage 
must be taken to be referred:to more as furnishing an analogy 
„than as literally applicable. 


As regards the extra 5 per cent.and other miscellaneous items 
required to be deposited under S.37 (A) of the Revenue Recovery 
Act, the position is different. The analogy of salvage may be in- 
voked even in respect of these items but as they never constituted a 
charge on the entire properties, the principle of salvage would make 
them recoverable only out of the properties whose sale has been set 
aside by such deposit. (Cf. Bhagwan Singh v. Mazhar Ali Khan1.) 
It must be mentioned in this connection that the purchase of 

*Kethumalmaharajapuram was not completed by the revenue 
auction purchaser; it cannot therefore be said to have been saved 
by the plaintiff, so as to be subjected to acharge. For the same 
Teason, so much of the 5 per cent. deposit as is proportionate to the 
sale price of this village must be decreed to have been unnecessarily 
made and accordingly left out of account for the purposes of this 
suit. ; i 

Whether in respect of the first item or in respect of the 

second, I think the analogy of salvage justifies only a fro rata liabi- 





1. (1914) LL.R. 36 AIl. 272. 
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lity and not a joint liability. (Cf. Halsbury’s Laws of England, 
Vol. 26, Tit. ‘Shipping’, paras. 899 and 901.) This view is also. 
supported by the principle enunciated in S. 82 of the Transfer of 
Property Act. Mr. Srinivasa Aiyangar contended that the rule of 
several liability for proportionate amounts should be followed only 
in cases where the suit is for contribution and he maintained that 
the present is not sucha suit. In this connection he relied on Mott 
Chand v. Bajrang Sahai! and Jognarain v. Badri Das2. Where 
several persons are under a joint liability, these cases will no doubt. 
apply (cf. Sampath Aiyangar v. Rajah of Venkatagiri3), and like- 
wise where a statutory provision expressly declares a charge on the 
entire holding in favour of the person making the payment. (Cf. 
Bent Madhub Banerjee v. Purna Chandra Daw4.) But in the present 
case, there is no question of joint personal liability of the parties.. 
(Cf. Mosafkanni Ravuthar v. Doraisamid and Suryanarayana v. 
Appa Rao Bahadur6,) The principle underlying S. 82 of-the Trans- 
fer of Property Act is not excluded merely because of the finding 
that as between the plaintiff and the zamindar plaintiff’s villages. 
are not liable to contribute towards the peishcush. The substantive 
declaration in the section that the liability of the items respectively 
belonging to different owners is only to contribute rateably to the 
common burden cannot be affected by the form of the action or 
even the existence of a contract to the contrary in favour of one of 
the several sharers. I am therefore of opinion that the declaration. 
of charge in plaintiffs favour can only be on the basis of the 
pro rata liability of the properties in the hands of different owners. 
and that for this purpose the amount paid for land revenue and 
excess land cess and subsequent interest thereon must be distribut- 
ed on the entirety of the properties registered in the zamindar’s. 
name but that the sum representing the 5 per cent. solatium and 
interest thereon should be distributed on the B schedule properties 
(except Kethumalmaharajapuram). The apportionment must be: 
made, if necessary, on the lines indicated in S. 45 of the Madras. 
Revenue Recovery Act. 


The third contention in the appeal, relating to the question of 
first charge, has been argued mainly with reference to the observa- 
tions of the Judicial Committee in Monohar Das Mohanta v.Hazari- 
mulli, and a decision of this Court in Vyraperumal Mudaliar v. 
Alagappa8, The question of priority did not arise for decision. 





1. (1911) 16 CL.J. 148. 
2. (1911) 16 C.L.J. 156. 3. (1930) 33 L.W. 284. 
4. (1890) 14 C.L.J. 134. 5. (1926) 54 M.L.J. 30. 
f 6. (1928) 29 L.W. 600. 
7. (1931) 61 M.L.J. 343: L.R. 58 LA. 341: I.L.R. 59 Cal. 463 (P.C.).. 
8. (1931) 62 M.L.J. 31: I L.R, 55 Mad. 468, 
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either in Rajah of Vizianagaram v. Rajah Setrucherla Soma- 
sekhararaz1, or in Seshagiri v. Pichu2, It may be recalled that in 
Rajah of Vizianagaram v. Rajah Setrucherla Somasekhararazı, a 
Full Bench of this Court adopted the conclusion reached in the 
dissenting judgment of Mitter, J., in Kinu Ram Das v. Mozaffer 
Hosain Shaha3, and of Mahmood, J., in Seth Chitor Mal v. Shib 
Lala. Butit willbe too much to attribute to the learned Judges 
who constituted the Full Bench an intention to adopt all the rea- 
soning contained in the judgment of Mitter, J. and Mahmood, J. 
In the referring judgment, Sir Bashyam Aiyangar, J., adverted to 
the question of priority and expressed a preference in favour of 
the view of Mahmood, J., but he guarded himself against being 
understood as expressing any decided opinion on the point. 


In the opinions delivered by the Full Bench, not merely is 
there no reference to the question of priority but the reference 
to the possibility of supporting the charge on the principle of 
S. 82 and S. 100 of the Transfer of Property Act suggests that the 
learned Judges were not altogether following the reasoning of 
Mitter and Mahmood, JJ., for no argument in favour of priority 
could be deduced from these sections. Sir Subramania Aiyar, 
J., states his conclusion as one arrived at independently of the 
analogy of salvage lien and all the three learned Judges purport 
to follow Seshagiri v, Pichu2, The Full Bench judgment therefore 
throws no light on the question of priority. 


In Seshagiri v. Pichu2, Mr. Justice Muthuswami Aiyar placed 
some reliance on the theory of subrogation and if this theory 
could be wholly relied on, it may be possible to suggest that the 
first charge possessed by the Crown will also pass to the person 
who pays the whole peishcush. But both Mr. Justice Bashyam 
“Aiyangar in Rajah of Vizianagaram v. Rajah Setrucherla Soma- 
sekhararaz1, and Mr. Justice Mahmood in Seth Chitor Mal v. Shib 
Lal4, have shown that the principle of subrogation cannot be in- 
voked to place the subject in the same position as the State for 
this purpose. See also Ramnandan Prasad v. Ram Das5. The 
decision inIn re Lord Churchill: Manisty v. Churchillé, must be 
limited to the law of principal and surety, Though in Seshagiri v. 
Pichw2 Muthuswami Aiyar, J., refers to Kinu Ram Das v. 
Mozaffer Hosain Shaha3 he does not in terms purport to adopt 





1. (1903) 13 M.L.J. 83: I.L.R. 26 Mad. 686 at 710 (F.B.). 
2. (1887) I.L.R.11 Mad. 452. 3. (1887) I.L.R. 14 Cal. 809 (F.B.). 
4. (1892) I.L.R. 14 All. 273 at 332 (F.B.). 
5. AIR. 1934 Pat. 70, 6. (1888) L.R. 39 Ch. D. 174, 
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the reasoning of Mitter, J., but the other learned Judge (Kernan, 
J.) expresses his concurrence with the reasons given by Mitter, 
J. in his judgment. In the Calcutta case the question of priority 
did not arise for decision but the reasoning of Mitter, J., is 
directly in favour of it. In Seth Chitor Mal v. Shib Lal the 
question of priority had to be considered and Mahmood, J., ex- 
pressly affirmed it. 

If the law relating to salvage lien can be held to furnish a 
true analogy, the right to priority over all the other interests will 
be a logical consequence; and this seems to be the trend of the 
Irish decisions referred to by Mitter, J. The following observa- 
tions of Lord St. Leonards in In re Tharp2 put the reason for this 
view in terms which are identical with those employed in cases of 
maritime salvage: 

” He that pays the salvage has a prior encumbrance over every other 
charge and interest because so far as any interest is left to anybody it is 
acquired by that payment.” l 

Notwithstanding the reluctance of Sir John Edge and Sir 
Arthur Wilson to drag in the analogy of Salvage, tbe Judicial 
Committee have reiterated the analogy (Dakhina Mohan Roy v, 
Saroda Mohan Roy3 and Monohar Das Mohanta v, Hazarimull4) 
and the language employed by their Lordships in Monohar Das 
Mohanta v. Hazarimyll4 is much too clear to be mistaken and much 
too positive to be ignored. Even in Nugenderchunder Ghose v. 
Sreemutty Kaminee Dosseesö, the Judicial Committee recognised, in 
favour of the person paying the revenue, a charge as against all 
persons interested in the property ; there is no reason for restricting ` 
this general observation to persons having an interest inferior to 
that of the persons making. the payment or acquiring an interest 
subsequent to the date of payment. In Monohar Das Mohanta y. 
Hazarimull4 their Lordships not only quote with approval this 
passage from Nugenderchunder Ghose v. Sreemutty Kaminee 
Dossee’, but speaking of. the payment as a‘ salvage payment on 
behalf of all persons interested’ add that the person making the 
payment would be entitled ‘in accordance with the opinion of 
the Board in Nugenderchunder Ghose v. Sreemutty Kaminee 
Dossee5 to a first charge.’ They follow up this statement of the 
law by modifying the decree of the trial Judge so as to give’ the 
plaintiff a ‘ first charge on the sale proceeds,’ 





1. (1892) I.L.R. 14 All. 273 at 332 (F.B.). 
2. (1886) 2 Sm. and Giff. 578: 65 E.R. 533.. 
3. (1893) L.R. 20 IA. 160: LL.R. 21 Cal. 142 at 149 (P.C.). 
4, Se 61 M.L.J. 343: L.R. 58 I.A. 341: I.L.R. 59 Cal. 463 at 470 (P.C.). 
5. (1867) 11 M.I.A. 241 at 258, 
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It has been contended on behalf of the mortgagees that in 
Monohar Das Mohanta v, Hazarimulll, the question of first charge 
in the sense of priority over all other encumbrances did not arise 
for decision and that their Lordships were merely giving to the 
plaintiff what he was entitled to under the terms of the document 
as well as under the express provisions of Bengal Act XI of 1859, 
namely, the privilege of adding the amount of revenue paid by him 
to the amount of his mortgage, so as to gain priority therefor over 
persons claiming under mortgages subsequent to the plaintiffs. 
In support of this interpretation of the judgment, reliance has 
been placed upon the observations of this Court in Vyraperumal 
Mudaliar v. Alagappa?. f 

With all respect, I am unable to agree that that is the true 
scope of their Lordships’ pronouncement; for, on that footing, 
it would have been sufficient for their Lordships merely to rely 
upon the clause in the mortgage deed and on the terms of Act XI 
of 1859 and there would have been no necessity to refer at such 
length to the decision in Nugenderchunder Ghose v. Sreemutty 
Kaminee Dossee3 or to invoke the analogy of the doctrine of 
salvage. It is true that it is not clear from the report whether the 
first charge declared on the sale proceeds was intended to affect 
the right under the prior usufructuary mortgage. We have not 
been able to ascertain from any of the available reports or from the 
judgment of the High Court in Hazarimull Babu v. Manohar Das 
Mohanta Maharaj whether in the first suit of the plaintiff a sale 
had been ordered free of the usufructuary mortgage or not. It 
would appear that the usufructuary mortgage interest was repre- 
sented in the plaintiff’s mortgage suit and the appropriate form of 
the decree would in that case have been to direct a sale 
of the whole interest in the property and give the usufructuary 
mortgagee the first charge over the proceeds. It is only if some 
such thing had happened, the Privy Council would have found it 
necessary to give an express direction in the later suit that in 
respect of the revenue payment, the plaintiff should have a ‘first 
charge over the sale proceeds’ in the first mortgage suit. The 
declaration of the first charge would have been inappropriate if 
all that was meant was that the plaintiff was to be entitled to the 
revenue amount, along with the amount of his own mortgage which 
had been decreed in that very suit. It is noteworthy that in the 
last paragraph on p. 470 in Monohar Das Mohanta v. H azarimulll, 
where they refer to the clause in mortgage deed, their Lordships 
take care to say that it gives priority over ‘subsequent encum- 
ee N A 

1. (1931) 61 M.L.J. 343: L.R. 58 I.A. 341: I.L.R. 59 Cal. 463 at 470 (P.C.). 
2. (1931) 62 M.L.J. 31: I.L R. 55 Mad. 468. 


3. (1867) 11 M.I.A. 241 at 258. 
4. (1929) I.L.R. 57.Cal. 298. 
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brances’, The discussion of Nugenderchunder’s casel, the refe- 
rence to the salvage doctrine and the use of the expression ‘first 
charge’ seem to us unmistakeable in their significance, when it is 


borne in mind that the judgment of the Board was delivered by ` 


Sir John Wallis, who was quite familiar with the discussion of 
this topic in the Indian Courts, not merely by reason of his long 
stay here, but also by reason of his having been counsel for one 


. of the parties in Rajah of Vizianagaram v. Rajah Setrucherla 


Somasekhararaz?. 


It was next argued that the recognition of a first charge 


was opposed to the policy of the legislature as indicated in 
S. 35 of the Madras Revenue Recovery Act and in S. 72 (£) 
oi the Transfer of Property Act. It will be noticed that the 
provision in the Revenue Recovery Act is not even consistent with 
the provision in the Transfer of Property Act, because under the 
former, the charge will take effect only as from the date of the 
payment of the revenue, whereas under the latter, the amount 
paid towards revenue could be added on to the mortgage money so 
as to have priority over all encumbrances subsequent to the date of 
the mortgage itself. If, as observed by Bhashyam Aiyangar, J., in 
Rajah of Vizianagaram v. Rajah Setrucherla Somasekhararaz? 
there is no scope here for applying the maxim ‘expressio unius est 
exclusio alterius’, there is even less scope for drawing from legisla- 
tive enactments any indication of a consistent policy. For instance, in 
the Estates Land Act, provision has been made in S. 128 (on the 
analogy of S. 171 of the Bengal Tenancy Act) fora charge in 
favour of any person interested in paying the rent due on a holding 
and cl. (b) declares that such charge shall take priority over every 
other charge on the holding other than a charge for arrear of 
rent and any prior charge under this section, This is the logical 
result of the declaration in S. 5 that rent shall be a first charge on 
the holding, If one is to speculate as to the policy of the legis- 
lature, there is no reason why a person interested in the payment 
of public revenue which is equally a first charge on the land should 
not on such payment be in the same position as one who pays the 
rent due on a holding in which he is interested. S. 128 of the 
Estates Land Act no doubt deals with payments made before the 
sale just like S. 35 of the Revenue Recovery Act. But speaking 
about the policy of the legislature, it is not possible to discover any 
reason fora differentiation between payment before sale and a 
payment after sale. 


The recent amendment made in Ss. 92 and 95 of the Transfer 
of Property Act also shows that it is only now and then, when its 





1. (1867) 11 M.I.A. 241. 
2. (1903) 13 M.L.J. 83: I.L.R. 26 Mad. 686 at 699 and 700 (F.B.). 


o 
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attention is pointedly drawn to such defects, that the legislature 
has bestirred itself to remove obvious defects. Till 1929 a co- 
_ mortgagor who pays off a prior mortgage could by reason of the 
payment acquire a charge only as from the date of the payment 
and his charge would thus be postponed to intermediate 
encumbrances, Under the amendment introduced in 1929 he is 
placed in the same position as a puisne mortgagee paying off 
a prior mortgage and both of them are by the application 
of the principle of subrogation given the same priority as the 
mortgagee, whose mortgage they discharged, enjoyed. I do not 
therefore feel that there is anything like a consistent or compre- 
hensive policy indicated by the Indian Legislation which precludes 
us from giving due effect to the latest decision of the Judicial 
‘Committee, when we find that the principle of priority affirmed 
therein unnecessarily results from the very reasoning on which Mr. 
Justice Mitter, Mr. Justice Mahmood and Mr. Justice Bhashyam 
Iyengar have rested their conclusions in support of a charge in 
favour of a co-owner paying the entire land revenue due on land 
held by himself and others. 

It only remains to point out that the finding in plaintiff’s 
favour on the 5th issue willnot entitle her to claim that even 
in working out the charge, whether in respect of the revenue and 
the cess or of the 5 per cent. solatium, she is not liable to bear her 
quota. The immunity rests only on a contract between a former 
zamindar and the plaintiff’s predecessor in title and cannot be 
brought within the scope of the expression “ contract to the con- 
trary” in S.82 of the Transfer of Property Act, whether that 
expression be understood in the sense of a contract between the 
owner and the paramount charge-holder (cf. Ramabhadrachar v. 
Srinivasa Aiyangar1) or one between the parties liable to contri- 
bute (cf. Muthiah Bhagavathar v. Venkatarama Aiyar?). Nor am 
I prepared to accede to the second defendant’s contention that the 
properties in his possession should in no event be held liable to 
contribute any sum in excess of the amount provided for in his 
usufructuary mortgage as payable by him towards peishcush. 

The above discussion covers all the points raised by the plain- 
tiff and the second defendant in the Memoranda of Objections pre- 
ferred by them and they need not be separately dealt with. Having 
regard to the nature of the suit claim, I am unable to accept the 
suggestion made on behalf of the first defendant that the enforce- 
ment of his personal liability should not be permitted till after the 
plaintiff has exhausted her remedy against the properties declared 
liable to a charge in her favour. 





1. (1900) LL.R. 24 Mad. 85. | 2. (1935) 69 M.L.J. 303. 
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Stodart, J—The facts of the case are as follows: Plaintiff, 
who is the head of a firm of bankers in Madras, owns the villages. 
of Kuppambaduru and Paramala which were granted to one 
Begum Sahiba in 1760 free of rent, by the Zamindar of Karvet- 
nagar in whose Zamindari they are included. In July, 1926, the 
Zamindar was in arrears to the Government in the following 
amounts :— 


Rs. A. P 
Due for the previous Fasli 1334 tis 3,807 0 10 
Due for the December and March kists of Fasli 1335 .. 62,872 8 5 
For the June kist of Fasli 1335 >. 36,842 5 8 





Total Rs. 1,03,521 14 11 








See Ex. P. By August there had been a payment or pay- 
ments aggregating Rs. 33,907 odd (by whom paid is not dis- 
closed) and on the 20th August, for the balance Rs. 69,614 and 
interest Rs. 348 thirteen villages including Kuppambaduru were 
sold. The purchaser of one village, namely, Kethumalmaharaja- 
puram, did not however complete the sale by paying the balance of 
the purchase money. On the 17th September, plaintiff got the 
sale set aside under S. 37-A of the Revenue Recovery Act by 
paying Rs. 73,503 (Ex. B) made up of Rs. 69,614-9-2 the 
amount of arrears, Rs. 348 interest on the same and Rs. 3,540-8-0: 
being 5 per cent. solatium to be paid to the purchasers. Under 
this last head she paid too much. Rs. 3,540-8-0 is 5 per cent. of the 
amount bid. But, as the purchase of one village was not completed 
(see Ex. S) nothing was payable to the successful bidder who on 
the contrary was liable to have his initial deposit forfeited to the 
Government. Plaintiff should have paid only Rs, 3,285-8-0. The 
suit under appeal is to recover that money. First defendant is the 
Zamindar who, as landholder of a permanently settled estate is 
liable to pay the land revenue or peishcush fixed at the settlement 
and also the land cess levied under the Local Boards Act ( Madras. 
Act V of 1884). Second defendantis another banker of Madras 
who, at all material times, was in possession of a considerable por- 
tion of the Zamindari, namely, the Narayanavaram Taluq compris- 
ing 232 villages, which was mortgaged with possession to his father 
by a series of mortgages the last of which was in 1892. One of 
the principal conditions of the mortgages was that, before appro- 
priating anything towards principal and interest he should pay ` 
annually to the Government out of the rents and profits of the 
estate Rs. 70,000 towards the land revenue and land cess. Antici- 
pating an important point which arises for decision in these 
appeals I may say at the outset that in the minds of the contracting 
parties this sum represented the proportionate land revenue and. 


` 
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land cess due on the Narayanavaram Taluq. In 1900 the 
Court of Wards, having assumed management of the Zamindari 
dispossessed the second defendant under S. 39 of the Court of 
Wards Act (Madras Act IV of 1899). In 1905 they restored it to 
him. Meanwhile he had filed a suit on his mortgages and obtained 
a decree directing payment by the 24th March, 1904, and entitling 
him to remain in possession till that date. Since 1905 he has 
remained in possession of the taluk and has been continuously 
taking steps to bring it to sale. The taluq was actually proclaimed 
for sale at the time of the transactions now in suit. Moreover, 
since 1905 the second defendant has been paying land cess and land 
revenue to the Government and the Government have been accept- 
ing it from him though of course the taluq has not been separately 
assessed and there has been no formal apportionment of the land 
revenue due on it. The land cess is assessed every year under the 
provisions of the Local Boards Act on the rental value of the 
lands. 

Third defendant, the appellant in A.S.No. 78, is usufructuary 
mortgagee of the village of Eduvaripalli from the ninth defendant 
whose ancestors got it on a rent-free grant similar to that of the 
plaintiff. Fifth defendant and defendants 10, 11 and 14 are co- 
trustees who have obtained an usufructuary mortgage from the 
Zamindar of the two villages of Kethumalmaharajapuram and 
Bhaduvaripet, Eduvaripalli and Kethumalmaharajapuram were 
amongst the villages sold. The latter was the village of which the 
purchase was not completed. 


Plaintiff based her claim against the second defendant pri- 
marily on an alleged agreement by which in consideration of her 
making the deposit.in the first instance he undertook to repay het 
Rs. 20,000 immediately and the remainder in a year out of the 
rents and profits of the Narayanavaram Talug or the sale proceeds 
thereof if the impending Court sale took place. Secondly, plaintiff 
sued to recover from first and second defendants on the ground 
that they were bound to pay the Government dues on the estate 
and under that head she claimed a first charge on the Zamindari. 
The lower Court held that the plaintiff was not entitled to recover 
under the alleged contract and that since the plaintiff's villages were 
exempt from liability to pay land revenue she was not entitled to 
sue for contribution. But it considered the question whether she 
was entitled to recover under Ss. 69 and 70 of the Indian Contract 
Act and finally held that since the law on the subject of reimburse- 
ment under S. 69 was conflicting her proper remedy was under 
S. 70 of the Contract Act against first and second defendants. 
And since the Government dues on the whole Zamindari were 
Rs. 1,00,000 and second defendant was liable to pay Rs. 70,000 out 
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of this it held that first and second defendants were liable to pay 
three-tenths and seven-tenths of the suit amount respectively. As 
for the charge claimed by the plaintiff the Court held she was 
entitled to a first charge but confined it to the villages which were 
sold excluding plaintiff’s village of Kuppambaduru. And the Court 


‘apportioned the charge; it apportioned the liability, making the 


seven villages of the Narayanavaram Taluq which had been sold 
bear the seven-tenths awarded against the second defendant and 
the other villages bear the three-tenths awarded against the first 
defendant saving a prior charge in favour of the fifth defendant 
on account of money which that defendant paid in the previous 
fasli towards the arrears due to Government. The net result is 
that plaintiff is entitled to recover Rs. 54,320 by sale of seven vil- 
lages in the Narayanavaram Talugq and Rs. 23,280 by sale of five 
villages outside it. This presses hardly on the appellant in A.S. No 
78 who is interested in Eduvaripalli one of the villages in the 
latter groups. f , 

The points which arise for decision on the appeals and cross- 
objections of plaintiff and second defendant are as follows :— 
On the appeal of third defendant and That second defendant should have 


the cross-objections of plaintiff. been made liable under his con- 
tract. 


On the cross-objections of plaintiff .. That there should have been a perso- 
nal decree against first and. second 
defendants. 

| That the plaintiff should have been 

On the appeal of third defendant .. i given a charge on the whole Zamin- 

: dari and—for the benefit of the 

P third defendant—it should have 

i apportioned the amount payable in 

J respect of each village. 

On the appeal of third defendant and That plaintiff should not have been 

cross-objections of the second given a first charge. 
défendant. 


On the cross-objections of plaintiff.. 


- On the cross-objections of the second That the plaintiff should have been 


defendant. given no charge at all. 
On the appeal of fifth and other That the prior charge in their favour 
defendants. should have been laid on the whole 


Zamindari and failing that on the 

villages which in Fasli 1334 were 

saved from sale by these appel- 
. lants. : 

The first point for decision is- whether the lower Court was 
wrong in holding that there was no enforceable contract. Its find- 
ing is somewhat ambiguous (para. 55): 

“ My finding is for the plaintiff so far as there was a contract with the 
second defendant to take the loan. But as the details of the arrangement 
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connected with it were not completed by being reduced to writing ard signed, 
there was no complete and enforceable contract of loan.” 

I find it difficult on the evidence to believe that there was any 
contract at all. I do not think the lower Court was right in 
accepting plaintiff’s version of the transactions which are alleged 
to have taken place between her agents and the second defendant 
prior to the 17th September which was the last day on which the 
money could be deposited to set aside the sale. Her case is that on 
a particular day which was either the 12th, 13th or 14th of Sep- 
tember, second defendant suggested that an agreement should be 
written on a twelve annas stamp paper according to which 
he, second defendant, undertook to re-pay the loan out of the 
income of the estate or out of the sale proceeds if it was sold in 
Court auction; and that this suggestion was accepted by plaintiff 
and by her legal adviser. But no document was prepared then and 
no sufficient reason appears why none was prepared. There was 
an unaccountable delay tillthe 16th. On that day plaintiff’s agent 
secured a further promise from the second defendant that immedi- 
ately on the deposit of the money he would repay Rs. 20,000. Even 
then no steps were taken to get the document written till 8 or 8-30 
at night and it was not till nearly midnight that plaintiffs agent 
went to second defendant’s house with the draft for his approval, 
but without the necessary stamp paper of 12 annas value. Second 
defendant said it was very late, and that he or his agent Subra- 
manian would go to Puttur next day with the Rs. 20,000 and 
would sign the agreement if it was ready. Next day it was 
Subramanian who went to Puttur with plaintiff’s agent and 
plaintiff’s legal adviser, but even then the agreement had not been 
engrossed on stamp paper. Moreover Subramanian the man, who, 
failing second defendant, was to execute the agreement was not 
empowered in that behalf, and I do not think he was the kind of 
man who would be so empowered. Two things strike me as unreal 
in this story, namely, the delay in getting the document ready after 
the terms of the agreement had been settled and the omission on 
the part of plaintiff’s agents to make sure that the person who went 
to Puttur on second defendant’s behalf was duly authorized to 
execute the document. Further I am inclined to attach more 
importance to Ex, I than the learned Subordinate Judge has given 
to it. This is a notice from plaintiff’s vakil dated 11th November 
calling on second defendant to pay her back what she had deposited. 
In it there is no suggestion of any agreement or contract. 


But even if there was a contract of the nature described above 
between the plaintiff and the second defendant I do not think that 
plaintiff was thereby debarred from other remedies. Plaintiff and 
the second defendant were both interested in the property which 
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had been sold at the Revenue sale; both were anxious that the sale 
should be set aside. On the 29th August and again on the 3rd 

September, plaintiff wrote to the collector requesting to be inform- 

ed how much had to be deposited under S. 37-A of the Act to get: 
the sale set aside (Exs. XI and P). Second defendant, for his 

part, both before the sale (Ex. M-3) and after it (Ex. -1), though 

obviously unable to pay the money, evinced a desire to avert the 

sale. Granting for the sake of argument that there was some 

arrangement entered into, by which plaintiff should deposit the 

whole of the money in the first instance, it is cleanin my opinion 

that plaintiff’s primary motive in doing so was to save her own 

village Kuppambaduru andnot merely to advance money to the 

second defendant on easy terms. On this ground also this part of 

third defendant’s appeal must fail, and also the cross-objections of 

the second defendant. 


The next question for decision is whether the lower Court was 
wrong in holding that the plaintiff was not entitled to a persona, 
decree against the first and second defendants. Before the trial 
the plaintiff appears to have thought that her remedy lay in contri- 
bution; and that appears to have been the understanding on which 
the parties went to trial. See Issues 9, 10 and 11. But at the trial, 
probably at the stage of arguments, plaintiff changed her ground 
and based her claim on her right to reimbursement under S. 69 or 
to compensation under S. 70 of the Indian Contract Act. At first 
sight there does not appear to be much material difference between 
the two positions. Asa co-owner removing a common burden by 
paying the Government dues on the whole estate, plaintiff would be 
entitled to be reimbursed by the other owners in proportion to 
their shares. As a person paying money which another is bound 
by law to pay she would be entitled to be reimbursed by them. 
What then caused the change in the plaintiff’s attitude? The reasons | 
I think, were twofold. : First the plaintiff desired to establish that 
her villages were exempt from the payment of public revenue and 
that the sale of Kuppambaduru by the Government was illegal. 
This means that, not being liable for any part of the arrears, the 
whole of which she paid, she was not entitled to claim contribution 
from the other owners. The second reason was that she realised 
that in a suit for contribution she could get a personal decree only 
against the first defendant the registered landholder. See Sree 
Rajah Simhadri Jagapatiraju v. Dakshina Kavata Dugaraju.1 


The lower Court held that it was doubtful whether S. 69 of 
the Contract Act applied to the case of the second defendant and 





1. (1915) 29 M.L.J. 639: LL.R. 39 Mad, 795. 
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held that S. 70 did apply. The lower Court also held that a certain 
old judgment of the Provincial Court Ex. R-1 was conclusive that 
plaintiff’s villages were exempt from liability to pay land revenue. 
But that is clearly not correct, if it means that they were not liable 
to be attached and sold by the Government for arrears. The 
permanent settlement of this Zamindari was not made under the 
Permanent Settlement Regulation (Regulation XXV of 1802) by 
which the fixed tribute or peishcush was arrived at on a considera- 
tion of the resources of the estate and after excluding lands held on 
favourable tenures. Prior to the settlement which was in 1803 the 
Zamindar had to maintain a military force in addition to paying a 
fixed sum as peishcush. At the settlement the obligation of military 
service was commuted into money which was added to the peish- 
cush. (See Secretary of State v. Rajah of Venkatagiri1,) But the 
lower Court was right in holding that the plaintiff was entitled to 
sue under Ss. 69 and 70 as a person who was not herself liable to 
pay any of the land revenue payable on the Zamindari. Her 
villages were held rent free. From them the Zamindar derived no 
profit which he could utilise towards the payment of the peishcush. 
Though every part of the Zamindari is security for the payment 
of the land revenue plaintiff is not, in virtue of her ownership of 
Kuppambaduru and Paramala, liable to contribute towards the 
peishcush. 

But to return to the question under consideration, since plain- 
tiff paid to the Government arrears of land revenue and land cess 
(I shall have something to say about the land cess presently) which 
she was not bound to pay and which first defendant as the regis- 
tered land holder is bound by law to pay she is clearly entitled to 
be reimbursed by the first defendant. Whether she is so entitled as 
against the second defendant is a point which was much canvassed 
on appeal. The question is whether the second defendant was in 
the words of S. 69 “bound by law to pay” any part of the arrears. 
S. 69 is: | 
i “A person who is interested in the payment of money which another is 

bound by law to pay and who therefore pays it is entitled to be reimbursed by 
the other”. 

I feel no hesitation in answering this question in the afirma- 
tive. 

, I have explained that by the terms of his mortgage the second 

defendant bound himself to pay Rs.70,000 towards the peishcush and 
land cess due on the Zamindari, and that that sum was regarded by 
both the contracting parties as the proportionate amount due under 
those heads on the Narayanavaram Talugq,.the mortgaged property. 





1. (1921) 41 M.L.J. 624: L.R. 48 L.A, 415: LL.R. 44 Mad. 864 (P.C.). 
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Under S. 76, sub-section (c) of the Transfer of Property Act a 
mortgagee in possession is bound to pay out of the income of the 
property the Government revenue and all other charges of a public 
nature accruing due in respect thereof during such possession, If 
therefore second defendant were stilla mortgagee in possession it 
is clear in my opinion that he would be liable in law to pay 
Rs. 70,000, towards land revenue and land cess. But it is contended 
that from the date when he obtained his mortgage decree in 1903 
he is no longer a mortgagee in possession; in other words that 
although he is in possession he is not in possession as a mortgagee. 
Now on this point it must be stated at the outset that second defen- 
dant has always considered himself a mortgagee in possession and 
liable as such to pay land revenue and land cess even after the date 
of the decree. In an affidavit of 1907 filed in connection with the 
execution of his decree, Ex. N-1, he says: 

“ The petitioner is under the provisions of S. 76 of the Transfer of Pro- 
perty Act bound to pay the Government revenue and all other charges of a 
public nature”. 

And again— 

“ On the 15th June, 1905, the Court of Wards released the properties 
and on the 27th September, 1905, put him (petitioner) in possession of the 
same. The petitioner has also paid regularly the first instalment of peishcush 
and the second instalment of peishcush.” 

Later in 1909 in another affidavit filed in E.P. No. 145 of 1905 
of the District Court of North Arcot the petitioner said: 

“The Narayanavaram Talug has not been separately assessed. In my 
opinion the peishcush and land cess should be Rs. 72,000.” 

See A. A. O. No. 267 of 1911 of this Court reported in Lodd 
Govinda Doss v. Rajah of Karvetnagar1. See also similar state- 
ments made by him in 1925 (Ex. III). In point of fact therefore 
the second defendant isin the position of a mortgagee in possession 
entitled to the rights and subject to the duties of a mortgagee. The 
decree has not changed his position. It is not in my opinion open 
to him to say: 

“Under my decree I am entitled to bring the property to sale and mean- 
while I shall retain the property holding myself accountable only for the 
surplus profits.” 

If he elects to remain in possession he must abide by the terms 
of his covenant. He entered into possession under that covenant. 
He cannot continue in possession except under the terms of the 
covenant. My finding is that, as he himself admits, he is liable to 
pay the land revenue and land cess due on the Narayanavaram 
Taluq to the extent of Rs. 70,000. The position therefore appears 
to be that with a small modification presently to be explained out 





1. (1915) 29 M.L.J. 219. 
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of the total sum payable as peishcush and land cess on the Zamin- 
dari the second defendant is bound by law to pay Rs. 70,000 and 
the first defendant the remainder, which the lower Court has 
estimated to be about Rs. 30,000. (Asa matter of fact in Fasli 
1335 the whole amount due under both heads was Rs. 99,714.) 

The modification which I have hinted at in the preceding 
paragraph arises out of the fact that the arrears which plaintiff 
paid off must have been arrears not only of land revenue (or peish- 
cush) but also of land cess which the Government on behalf of 
local bodies, levies under the Local Boards Act (Madras Act V of 
1884). This tax is recoverable in the same manner as land revenue. 
Though it does not state the fact in express terms the lower Court 
must have been conscious of it, otherwise it would not have compu- 
ted second defendant’s liability on a proportion, one of the factors 
of which was the Rs. 70,000 which under the terms of his mortgage 
he was liable to pay as land revenue and land cess. Land cess is 
levied at one anna in the rupee on the rental value of holdings and 
when compared with the land revenue is not inconsiderable. 
Second defendant in the affidavit already referred to. See A.A. 
O. No. 267 of 1911 of this Court reported in Lodd Govinda Doss v. 
Rajah of Karvetnagar! says (para. 3) : a s 

“ The Narayanavaram Taluq has not been separately assessed. In my 
opinion the peishcush and land cess should be approximately Rs. 72,000 
(Peishcush Rs. 56,000 Land Cess Rs. 16,000).” 

But plaintiff herself under the second proviso to S. 73 of the Local 
Boards Act is undoubtedly bound to pay the land cess assessed on 
her holding every year under S. 65 of the Act, albeit she pays it in 
the Ist instance to the Zamindar who is a collecting agent for the 
Government, And it is admitted in the evidence that she has been 
paying it, sometimes to the Zamindar, sometimes to the Local Gov- 
ernment officials. See P.W.5. It might be objected that since the 
plaintiff is herself liable for that portion of the arrears which 
represents land cess payable on her holding she is disentitled from 
claiming reimbursement under S. 69 of the Indian Contract Act 
but must sue for contribution. But I do not think that the objec- 
tion holds. Land cess is assessed every year under S. 65 or S. 68 
of the Act on the individual holdings. If therefore the plaintiff 
paid all the land cess, she paid in addition to the amount assessed 
on her own property the aggregate of the amounts assessed on the 
property of the other owners. She is of course not entitled to 


recover from them the cess payable by herself. At the same time ` 


she is in no way liable for the several amounts of cess payable by 

them, and which they are bound by law to pay. If she does pay it 

she is entitled to be reimbursed under S. 69 of the Contract Act. 

ee 
1. (1915) 29 M.L.J. 219, 
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Granting therefore that first and second defendants are bound 
by law to pay the land revenue and land cess due on the Zamindari 
and that plaintiff is entitled under S. 69 of the Contract Act to be 
reimbursed by them in respect of Rs. 69,962 paid by her under that 
head (including interest), the exact sum due to her must be reduced 
by the land cess which she herself was bound to pay in Fasli 1335. 
There is no evidence of this: Land cess varies with the annua! 
rental: and the rental is itself a variable quantity depending on 
the nature and quantity of the crops grown. But I find from Ex. L 
series that plaintiff paid for her two villages Rs. 443 in Fasli 1313, 
Rs. 592 in Fasli 1318, Rs. 587 in Fasli 1319, Rs. 707 in Fasli 1325, 
Rs. 688 in Fasli 1326, Rs. 818 in Fasli 1330, The average of these 
is Rs. 639. This must be deducted from the arrears of Rs. 69,962. 

Before leaving this part of the appeal I must say that I think 
the lower Court was in my opinion unduly cautious in not applying 
the principles of contribution to the facts of the case. The leading 
case in this Presidency Sree Rajah Simhadri Jagapatiraju 
v. Dakshina Kavata Dugarajul lays down that when a co- 
owner has paid the Government revenue on the entire holding 
he can recover personally only from the registered holder. 
and that his remedy against the other co-owners who are not regis- 
tered owners is only by obtaining a charge on their shares. And 
the reason is that the registered holder is the only person who is 
bound to pay the land revenue to the Government, while the other 
co-owners are not only not bound by law to pay but could not, even 
if they would, because the land revenue has not been separately 
assessed on the shares or portions which they own. But here the 
second defendant though nota registered holder is in possession of 
a defined part of the estate and is bound by law by S. 72 (c) of the 
Transfer of Property Act to pay a certain ascertained sum as 
representing the land revenue and land cess on that part. It 
appears to mie that in asuit for contribution he also can be made 
personally liable. 


How should the liability be apportioned between first and 
second defendants? Should plaintiff be entitled to recover the whole 
amount from either or both of these defendants? Or to recover 
from each only in the proportion in which they are liable under the 
mortgage covenant, as decided by the lower Court? On the prince 
ple of the case just cited I think they are liable proportionately and 
that the proportion is as fixed by the lower Court, namely, three- 
ténths and seven-tenths respectively. If this arrangement is not 
adopted in this suit and the first defendant is compelled to pay 
more than his share then another suit will be necessary at his 


instance to recover the excess from the second defendant. 
je ee 


1. (1915) 29 M.L.J. 639: LL.R. 39 Mad. 795, 
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It has been contended in this appeal that the ratio adopted 
by the lower.Court is wrong and that the liability of the first 
and second defendants‘should be proportionate to the value of 


the villages which were the subject of the revenue sale, the. 


second defendant paying in proportion to the value of the seven 
villages in the Narayanavaram taluk and the first defendant in 
proportion to the value of the five villages outside that taluk. This 
introduces the doctrine of salvage lien which has been much 
discussed in the arguments before us. But I do not think it applies. 
It cannot be said that plaintiff paid the money merely to save those 
villages. The foundation of her suit was that she discharged a 
debt due by the other co-owners in the Zamindari, The position 
would have been the same if the villages had never been brought to 
sale, 


I have dealt so far with that portion of the deposit 
which represents the arrears. There is the further question 
whether plaintiff can recover the 5 per cent. solatium paid to the 
purchasers at the revenue sale which as I have pointed out above 
should be Rs. 3,285-5-O. The lower Court has not made any 
distinction between this sum and the rest of the deposit and the 
point has not been raised specifically either in the appeals or in 
the cross-objections. In its nature it appears to me that the payment 
is of a kind which might be brought under S. 70 of the Indian 
Contract Act: 

“ When a person lawfully does anything for another person eee 
: . not intending to do so gratuitously, and such other person enjoys 
the benefit thereof the latter is bound to make compensation to the former in 
respectof ..... . .- the thing so done”. 


And I think that section applies to the facts of this case. 
Besides plaintiff’s village, eleven villages were restored to the 
defendants by plaintiff’s act in getting the sale set aside. Having 
waited till the last possible moment when it was clear that neither 
the first nor the second defendant could make the deposit—though 
second defendant at least was desperately anxious to save the 
villages—the plaintiff stepped in and saved the villages for them. 
Itis true that it has been held that in certain circumstances S. 70 
does not apply to the payment of statutory compensation. Saran 
Singh v. Mati Kuer, decided in the Patna High Court is a case in 
point. But it does not appear to me that the cases lay down any 
principle of law. Whether or no the 5 per cent. paid as compensa- 
tion to purchasers when a sale is set aside is recoverable under 
S. 70 of the Contract Act depends on the facts of each particular 
case, In Suchand Ghosal v. Balaram Mardana? the depositor was 
a a a ee 

1. (1931) LL.R.10 Pat. 528. ° 2, (1910) I.L.R. 38 Cal. 1, 
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himself. liable for the arrears on which the decree was obtained 
which led up to the sale and Mr. Justice Lal: Mohan Das observes 
in that connection: . 
_ ‘He (the depositor) is not entitled to ask for contribution in respect of 
the statutory compensation . . . . deposited by him . . . . because 
that sum did not form part of the joint obligation which the parties were by 
law bound to discharge. If he had paid the sum before the sale it would not 
have been necessary to pay this additional amount”. 
And Sir Lawrence Jenkins, C. J., the other Judge concerned 
in that case, says: 


“In the circumstances of this case I think there should also be excluded 
so much of the deposit as represents a sum equal to 5 per cent. of the 
purchase money”. 

Moreover in the Patna case Fazl Ali, J., gives special reasons 
arising out of the circumstances of that case why the plaintiff 
should not recover: 

“The position is not so clear with regard to the statutory damage, and 
the Court may well decline to compensate the plaintiff under this head on the 
ground that (1) he was also responsible for the sale of the properties, and (2) 
that as the amount paid by him under that head represents only a small 
portion of the total payment there is no certainty that he would not have paid 
the whole of that amount to save his interest apart from that of the defen- 
dant if it had been possible for him to do so”. 

I do not think these circumstances exist here. We have not 
been referred to any decision in which it has been held that S. 70 
in principle does not apply to the payment of the 5 per cent, 
solatium. As for the measure of the compensation to be paid to 
plaintiff I do not think it can be fixed at less than the solatium. ° 


I would however. confine plaintiff's remedy in respect of this 
amount (after deducting the proportion attributable to her own 
village) to a first charge on the villages whose sale was set aside 
by reason of the plaintiff’s deposit, viz., the plaint B scheduled 
villages excluding Kuppambaduru and Kethumalrajapuram. 

Lastly, on the point, touching the distribution of the liability 
of the first and second defendants’ interest, that is, that the second 
defendant should pay seven-tenths and the first defendant three- 
tenths, and second defendant at a very late stage, namely, in August, 
1935, when the appeal came on for hearing raised the contention that 
out of the total land revenue and land cess payable for Fasli 1335 
he had asa matter of fact paid prior to the revenue sale Rs. 28,535. 
This certainly was not brought to ‘the notice of the lower Court 
and at the time of the hearing of the appeal, the second defendant’ 
does not produce the receipt for the money though the Government 
must have given him a receipt. It is true that in July, the arrears 
including Rs. 3,087 due for Fasli 1334 were Rs. 1,03,521 (Ex. P) 
and that by 20th August, they were only Rs. 69,614. Somebody must 
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have paid Rs. 30,100 for Fasli 1335. And if second defendant had ` 
paid Rs: 28,535 out of this then for the remaining arrears, assuming 
he was answerable only for Rs. 70,000 inal, he was liable for 
Rs. 41,465 and not Rs. 48,729 which has been decreed against him 
under this head.’ But is the second defendant entitled to plead 
this payment at so late a stage in the suit? I do not think he is; 
if hé had even raised the point in his cross-objections the other 
parties would have had an opportunity of meeting it. As it is, 
they have had no such opportunity. If in the result the second 
defendant has to pay under ‘this decree something like Rs. 7,200 
more than he ought to pay, in the end he will lose nothing since 
for anything paid towards land revenue and land cess over and 
above Rs. 70,000 he is entitled to recover under the terms of his 
mortgage. 


The result of these findings is that first and second defendants 
are liable to plaintiff as follows :— 


‘ . Ist defendant. 2nd defendant. 
For land revenue and land cess a 20,692 8 O° . 48,282 8 0 
For interest 104 10 0 243 10 0 








20,797 2 0 48,526 2 0 








and plaintiff should have a personal decree against these defendants 
for the two items and further interest thereon.. Plaintiff will 
also have a first charge on the plaint B scheduled villages exclud- 
ng Kuppambaduru and Kethumalrajapuram for the sum of 

. 2,780, i.e., 3,285 minus 505 (being the 5 per cent. payable, on 
i sale price of Kuppambaduru). 


There remains the questions raised by the appellants and i in 
the cross-objections relating to the nature and extent of the charge 
to. which the plaintiff is entitled. The lower Court has granted a 
first charge on the villages which were the subject of the revenue 
sale (para. 61): ae 

“T would hold that plaintiff is entitled to the first charge. As to how far 
this charge should go it is enough to limit it to the 12 villages (other than her 
own) considering the principles at the bottom of contribution as saving the 
property in danger. Further in the amended Schedule C to the plaint which 
works out the contribution, plaintiff has confined it to those villages only of the 
Zamindari. By subrogation she can throw this charge against any portion of 
the property”. 

It is convenient to set out again the contentions of the parties 


` leaving the case of appellants in A. S. No, 84 to be separately 
considered. 


A. S. No. 78.—Plaintiff is entitled to no charge at tall her sale 
remedy being under her contract with second defendant. The 
lower Court should have apportioned the charge holding third 
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defendant liable for no amount in excess of the proportionate 
amount payable in respect of his village as compared with the total 
of villages of the Zamindari. Plaintiff is not entitled to a first 
charge. Her charge should rank according to the principles of 
S. 35 of the Revenue Recovery Act being postponed to third 
defendant’s mortgages Exs, XXI and XXII. 

Plaintiff is not entitled to any charge on third defendant’s 
village since the latter is not liable to the payment of Government 
Revenue. 


Plaintiff's cross-objections—The lower Court should have 
made plaintiff’s claim a first charge on the entire Zamindari. 

Second defendant’s cross-objections.—Plaintiff is entitled to 
no charge at all, Plaintiff’s charge if any ranks after second 
defendant’s mortgage and plaintiff can come in only under S. 35 of 
the Revenue Recovery Act. 

It is not seriously contended now that plaintiff is not entitled 
to any charge or that the charge should not be laid on. the whole 
Zamindari. That was firmly established in the Full Bench case 
Rajah of Vizianagaram v. Rajah Setrucherla Somasekhararaj1, The 
principle applicable to these cases where one co-owner pays the 
whole of the Government demand on an estate held jointly by 
himself and others is analogous to that defined in S. 82 of the 
Transfer of Property Act: 


“ Where several properties whether of one or several owners are mort- 
gaged to secure one debt such properties are in the absence of a contract to 
the contrary liable to contribute rateably to the debt secured by the mortgage 
after deducting from the value of each property the amount of any other 
encumbrance to which it is subject at the date of the mortgage.” 


Under S. 2 of the Revenue Recovery Act the land, the build- 
ings upon it and its products shall be regarded as security for the 
public revenue. And under S. 42 all lands brought to sale on 
account of arrears of revenue shall be sold free of all encum- 
brances. It follows that the public revenue is a first charge on the 
estate. Plaintiff’s case is that where one co-owner pays the whole 
of the public revenue the amount which the other co-owners should 
contribute should be made a first charge on the several properties 
owned by them. 

At the outset it may be stated that there appears to be no 
foundation for the lower Court’s finding that the charge should be 
confined to the villages which were the subject of the revenue sale. 
and that the plaintiff confined her claim in this respect to those 
villages. What Schedule C, appended to the plaint during the 
course of the trial, means, is not capable of explanation now and 


1. (1903) 13 M.L.J. 83: 1.L.R. 26 Mad. 686 (F.B.). 
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the parties are not in agreement as toits meaning. From the 
beginning plaintiff has claimed a first charge on the whole 
Zamindari. See her notice Ex. I issued prior to suit and para- 
graph 27 (d) of her plaint. 


Granting therefore that plaintiff is entitled to a charge on the 
whole Zamindari two questions arise for decision, (1) Should it 
be a first charge? (2) How should it be apportioned? The first 
main objection is that S. 35 of the Revenue Recovery Act applies 
to the payment made by the plaintiff, the second that even in 
equity her charge must rank only from the date of the payment. 
S. 35 is: 


“ Tt shall be lawful for any person claiming an interest in land which has 
been . . . . . attached to obtain its release by paying the arrears 
and all such sums if paid by a tenant may be deducted from any rent 
then or afterwards due by him to the defaulter; and if paid by a bona fide 
mortgagee or other incumbrancer . . . . . or by any person not being in 
possession thereof but bona fide claiming an interest therein adverse to the 
defaulter, shall be a charge upon the land, but shall only take priority over 
other charges according to the date at which the payment was made.” 


Plaintiff is not a tenant within the meaning of this section 
because she is not liable to pay any rent to the defaulting land- 
holder out of which rent, present and future, she might deduct 
the amount paid by her towards arrears of land revenue. Nor is 
plaintiff a mortgagee or incumbrancer or a person not in posses- 
sion, Moreover it appears to me that the section applies to cases 
where land of the defaulter has been attached and the person 
paying the arrear is interested in that land. Then by virtue of the 
payment the extent of the laiter’s interest is increased, and the 
extent of the defaulter’s interest is decreased,by the amount of the 
payment. Here the defaulter, the Zamindar, has no interest in the 
plaintiff’s village, the release of which was the object of the pay- 
ment. The plaintiff is the sole owner. She is not excluded 
therefore by S. 35 from her right of contribution from the other 
, co-owners and to have a charge on their properties. 


But is she entitled to a first charge? Is she entitled to be 
subrogated to the rights of the Government on foot of her payment 
of the land revenue arrears due to the Government? It is argued 
that the right to a first charge is a prerogative of the Crown only 
and the case Rajah of Vizianagaram v. Rajah Setrucherla Soma- 
sekhararaj1is claimed to be an authority for that position. Appa- 
rently an isolated sentence in that decision at p. 110 is relied on 
where Bhashyam Aiyangar, J., says: 





1. (1903) 13 M.L.J. 83: I.L.R. 26 Mad. 686 (F.B.), 
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“TIt is a charge by operation of law in favour of the Crown only, and: 
ceases when the revenue upon the land ceases to be public revenue and is 
converted by assignment in favour of a subject into rent or private property.” 

But there is no question here of assignment of public revenue. 
On the main point it appears to me to be clear that the charge 
created in favour of the plaintiff is a first charge. Granting that the 
equitable principle embodied in S. 82 of the Transfer of Property 
Act applies—there is ample authority for the proposition that it 
does not apply (see Rajah of Vizianagaram v. Rajah Setrucherla 
Somasekhararaj1)—then the public revenue is the common debt ta, 
secure which all the properties are as it were mortgaged and these 
properties are liable to contribute rateably to that debt after 
deducting from the value of the property the amount of any other 
incumbrance to which it is subject at the date of that debt: But by 
operation of law the property can be subject to no incumbrance 
ranking prior to the debt consisting of the obligation to pay 
public revenues, Cases may readily be imagined where out of 
several co-owners that one who is the landholder in the eye of the 
law and liable as such to pay the public revenue has encumbered the 
estate so much that the arrears of public revenue falling due by his 
default may be actually in excess of the value of the equity of 
redemption. To hold that a co-owner who pays the arrears obtains 
a lien on-the estate subject only to such encumbrances would be to 
deny him his remedy under the principle contained in S. 82. In the 
Privy Council case Nugenderchunder Ghose v, Sreemutty Kaminée 
Dossee?®, that principle was affirmed though it was not necessary to 
a decision of that case: 
“Considering that the payment of the Revenue by the mortgagee will 


prevent the Taluk from being sold, their Lordships would, if that were the 
sole question for their. consideration, find it difficult to come to any other 


conclusion than that the person who had such an interest in the Taluk as 


entitled him to pay the revenue due to the Government, and did actually pay 
it, was thereby entitled to a charge on the Taluk as against all persoris inte- 
rested therein.” A 
And again recently re-affirmed in the Privy Council in Mono- * 
har Das Mohanta v, Hazarimull3. It appears to me that the current 
of authority in this Presidency has always been to this effect. In 
the judgment of Benson, J., in Rajah of Vizianagaram v. met 
Setrucherla Somasekhararajl. 
“Under S, 2 of Madras Act II of 1864 it is expressly declared that the 


Jand, the. buildings upon it and its products shall be regarded as the security 


for the public revenue, due on the land and S.42 shows that itis a first 








1. (1903) 13 M.L.J. 83: I.L.R. 26 Mad. 686 at 726 (F.B.). 
2. (1867) 11 M.I.A. 241. 
3. (1931) 61 M.L.J. 343: L.R. 58 I.A. 341: LL.R. 59 Cal. 463 (P.C.). 
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charge on any portion of the estate. Bearing this in mind it seems to me 
clear that the principles of equity on which Ss. 82 and 100 of the Transfer of 
Property Act are based, if not the very words of those sections, are applica- 
ble to the case before us, and that this is so, is placed beyond all doubt by the 
language of the Privy Council in Nugenderchunder Ghose v. Sreemutty 
Kaminee Dossee?.” 


See also .the language used by Miller, J., in Amman Pariyayi 
v. Pakran Haji2: 


“Defendants are . . . . . not registered pattadars but their 
land is none the less subject to the burden and has been by the plaintiff 
relieved of it. Butas the common burden is a burden on the land only, as the 
Government could recover the revenue only from defendants’ land and-not 
from them personally, so all that the plaintiff is entitled to is a charge on the 
land for the amount paid by him.” ‘ 


Here the learned Judge was deciding the question whether a 
co-owner paying land revenue on the whole estate had a personal 
remedy against his co-owners other than the registered holders. 
But the language used in this passage surely means nothing else 
than that the charge which’ enures in favour of the former is not 
less than that possessed by the Government. The parties in these 
appeals who put forward the opposite view rely on a recent case of 
this Court, Vyraperumal v. Alagappa’. That was a case of one of 
two co-tenants of ryoti land in a Zamindari governed. by the 
Madras Estates Land Act paying the whole of an arrear due to the 
landlord for which the land had been proclaimed for sale. Plaintiff 
claimed a charge on the share. of the other tenant in priority to 
mortgage created by the latter. It was held that he was not 
entitled to priority. The argument for the plaintiff was that since 
the landlord had a first charge on the land under S. 5 of the Act, 
plaintiff acquired a first charge on his co-tenant’s share by paying 
the whole of the rent. The decision of the learned Judges who 
decided that case was: 


“It is clear that it is not the landlord’s charge for rent which the plaintiff 
claims but something different though. having its roots there . . . . The 
claim of first charge is available only to a landlord and while the relationship 
of landlord and tenant subsists. The plaintiff’s charge came into existence 
for the first time on his payment of his co-sharer’s share of the rent and both 
its character, and extent are determined by the equitable doctrine that com- 
mon burdens should be equally borne. The claim being thus against the co- 
owner and the charge which springs into existence on the date of payment 
being against his property, it follows that it can only avail against that property 
as it stood on the date of payment and cannot avail retrospectively against 
prior mortgagees and others who have in good faith and without any suspi- 
cion that such a charge may come into future existence advanced money on 
the property. . . . . When the real nature of the landlord’s charge and 
3. 1. (1867) 11 M.I.A. 241, ‘2. (1912) LL.R. 36 Mad. 493 at 495, 
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of the plaintiff’s charge’ is understood there is no basis for the application 
of Ss. 82 and 92 of the Transfer of Property Act.” 

It is sufficient to distinguish this case on the ground that its 
decision is based on the finding that the statutory first charge given 
by S. 5 of the Madras Estates Land Act enures only for the benefit 
of the landlord, At the same time, with great respect, I find it 
difficult to agree with the learned Judges, who decided that case, 
that the principle of S. 82 of the Transfer of Property Act, did 
not apply, or that the mortgagee-defendants had no notice of the 
charge which the plaintiff claimed. The rent due to the landlord 
was a common burden which both the tenants were liable to pay 
and in. respect of which the landlord had a first charge on the 
joint holding. If the portion possessed by each of the tenants was 
liable to contribute rateably to the payment of the rent then the 
principle of equity demanded that that tenant who paid the whole 
rent should have a charge on the other tenants’ portion calculated 
on its value and not on its value as diminished by mortgages. 
Suppose the values are equal and each worth Rs, 200 and that B 
creates a mortgage on his portion for Rs, 190, Then if Rs. 40 is 
the amount of rent in arrear and A pays the whole of it, he can 
obtain a charge on B’s portion for Rs. 20 but can only recover 
Rs. 10. Another argument of the learned Judges is that the mort- 
gagees had no notice of the charge when they advanced the money, 
But a mortgagee of a part of a ryoti holding has notice that if the 
rent is left unpaid the land is liable to be sold free of his mortgage. 
He has notice of the landholder’s lien. Constructively he may be- 
held to have notice of rights founded on the landlord’s lien, 


I do not think that this decision stands in the way of our 
holding that the plaintiff is entitled to a first charge on the Zamin- 
dari. It remains to be decided how much that charge should be 
and, with special reference to A. S. No. 78, whether there should 
be any allocation of it in respect of the village of Eduvaripalli. 

What is the extent of the charge? The deposit which is the 
cause of action in this suit comprised 5 per cent. solatium paid to 
the purchasers. I do not think that should form part of the 
general charge. It is no part of the common burden; no part of 
the debt secured on the common properties. It is only therefore 
in respect of the amount paid for arrears of land revenue and land 
cess and interest thereon that there can be a charge. This is 
Rs. 69,614 plus Rs. 348 interest or Rs. 69,962. As for the 5 per cent. 
solatium on separate considerations, it has been secured on the 
villages which were the subject of the revenue sale. 

But, out of this, plaintiffs properties, the villages of 
Kuppambaduru and Paramala must bear a share. The lower Court 
has held on Issue V that plaintiff’s villages are exempt from 
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liability for Government revenue; and the third defendant raises 
the same point in his appeal in respect of his own rent-free 
village, but all that this can mean is that under the terms of the 
original grant plaintiff pays nothing to the Zamindar. I have 
explained that the whole Zamindari is security for the public 
revenue. Any part of it is liable to be attached and sold when 
that revenue falls into arrears. The principle underlying S. 82 of 
the Transfer of Property Act is that the several properties on 
which the common debt is secured should contribute rateably. And 
the test to be applied is not, whether the owner of any one of the 
properties is personally liable for the debt or part of it but whether 
the properties are liable. Plaintiff’s villages therefore must bear 
their share. As for third defendant, it is clear, I think, that 
Eduvaripalli is not liable to more than its proportion. (See 
Jagapatiraju v. Sadrusannama Arad1,) It remains therefore to 
ascertain what part of the arrear should be contributed by plain- 
tiff’s villages deducting which from Rs. 69,962 the amount of 

` plaintiff’s charge on the rest of the estate will be known—and also 
what part should be borne by Eduvaripalli so that the charge on 
that village may be limited to the amount so calculated. 

The lower Court has not worked out the amount that was due 
on plaintiff’s two villages as land revenue and land cess. The 
figure of land cess I have already held to be Rs. 639. Ordinarily 
it is not possible to estimate the land revenue due on any un- 
separated part of a permanently settled estate. This is generally 
done only when that part is alienated and the alienee applies for 
separate registry (Act I of 1876). But where under the Land 
Revenue Recovery Act the Collector advertises separate portions 
for sale he is required to state in the proclamation for sale the 
separate assessment of each portion calculated in the manner laid 
down in Act I of 1876. See S. 45 of the Land Revenue Recovery 
Act: ' 

“ Where only a part of a landed estate may be sold the assessment on 

such part shall be apportioned by the Collector previous to sale in the manner 
» following.” 

Now one of the plaintiff’s villages Kuppambaduru was the 
subject of the revenue sale in this case. The separate assessment 
fixed on it by the Collector is found in Ex. D of C. M. P. No. 511 
of 1930 and is Rs. 2,056-14-0 say Rs. 2,057. Chinna Paramala how- 
ever was not put up for sale and there is consequently no infor- 
mation on the record about the separate assessment due on it. I 
adopt a figure based on the proportion between the land cess paid 
by plaintiff on it and on Kuppambaduru as found in Ex. L series, 
in some of which the land cess is shown separately for each of the 


1. (1915) 29 M.L.J. 639: I.L.R. 39 Mad. 795, 
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two villages (Exs. L, L-1, L-14 and L-16). The proportion is 
1/7th: The land revenue of Chinna Paramala may be roughly 
taken as proportionate to the average land cess levied on it. It 
will be one-seventh of the land revenue of Kuppambaduru Rs, 293. 
On the whole therefore plaintiff’s villages were liable for (1) Land 
Revenue Rs. 2,057 plus 293 or Rs. 2,350, and (2) Land Cess 
Rs. 639. Total Rs, 2,989. There is no evidence that plaintiff. 
paid anything under either head in Fasli 1335. Out of the total of 
the suit arrear paid by her Rs. 69,962 her villages were liable for 
Rs. 2,989. The charge in Her favour will be only for the balance, 
namely, Rs. 66,973, 


~: As for Edtivaripalli the village in which third defendant is 
interested the separate land revenue assessed under S. 45 of the 
Act as found in Ex. D. of C. M. P. No. 511 is Rs, 237-9-0, What 
the land cess of Fasli 1335 was is not ascertainable from the. 
records of the suit. But from Ex. A of C. M. P. No. 511 it 
appears that in August, 1926, Rs. 54 was paid towards land cess. 
This, if not the whole sum due under that head, must have been 
the bulk of it. The total amount payable on Eduvaripalli towards 
the arrears which plaintiff paid may be taken as Rs. 237-9-0 or in 
round figures Rs, 238. (Jagapatiraju v.Sadrusannama Arad1,) 
Plaintiff will therefore have a charge on Eduvaripalli for Rs, 238 
and no more. The result is that if necessity arises to sell Eduvari- 
palli the sale can be averted on payment of a sum of Rs. 238, and 
the interest in respect of the claim for arrears of peishcush and. 
land cess and Rs. 55 and interest in respect of the 5 per cent. 
solatium. ou 
* * oO 

And this Appeal No. 78 of 1930 and the Memorandum of 
Cross-Objections filed by the respondents 1 and 3 therein having 
been set down to be spoken to this day, the Court made the 
following: 

Orper.—The way in which the suit has been dealt with in the 
Court below has led to a dearth of materials necessary to work , 
out the declarations above made as to the rights of the parties. 
Having regard however to the long pendency of this litigation, we 
are very reluctant to allow it to be further prolonged by a. 
remand. We accordingly directed the appeal to be posted for 
being spoken to and it accordingly came on for further hearing to- 
day. In the circumstances, we think that the best we could do is 
to passa decree in the following terms: 


that the plaintiff do recover from the first defendant personally 
the sum of Rs. 20,797-2-0 with interest thereon at 6 per cent. per 


nn, 


1. (1915) 29 M.L.J. 639: I.L.R. 39 Mad. 795, 
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annum from 17th September, 1926, to date of payment, that the 
plaintiff do recover from the second defendant personally the sum 
of Rs. 48,526-2-0 with interest thereon at 6 per cent. per annum 
from 17th September, 1926, to date of payment; 

that out of the above sum, the plaintiff be entitled to recover 


by sale of the plaint A scheduled villages excluding the villages of 


Kuppambaduru and Paramala the sum of Rs. 66,973 with interest 
thereon at 6 per cent. per annum from 17th September, 1926; this 
sum shall be a first charge on the sale proceeds, but the pro- 
portionate amount for which the several villages are liable to be 
sold shall, if necessary, be fixed by the lower Court, in accordance 
with the principles indicated in S. 45 of the Madras Revenue 
Recovery Act; 

that the plaintiff be entitled to recover by sale of the plaint B 
scheduled villages (other than Kuppambaduru and Kethumal- 


rajapuram) the sum of Rs. 2,780 with-interest thereon at 6 per cent. 


per annum from 17th September, 1926; that this amount shall be 
a first charge on the sale proceeds; but the proportionate amount 
for which the several villages are liable to be sold, shall, if 
necessary, be fixed by the lower Court in accordance with the 


` principles indicated in S., 45 of the Madras Revenue Recovery Act; 


that so far however as the village of Eduvaripalli is concerned, 
the plaintiff be entitled to recover by sale thereof, as a first charge 
on the sale proceeds, only the sum of Rs. 238 plus 55 (being its 
proportion of the 5 per cent. solatium) in all, 293 with interest 
thereon at 6 per cent. per annum from 17th September, 1926; 

that the village of Kethumalrajapuram shall be proceeded 
against in execution of this decree only to the extent that may be 
necessary ‘to enable the plaintiff to recover from defendants 5, 10, 
11 and 14 the proportionate share for which; on the principles 
above indicated, that village may be liable out of the sum of 
Rs. 66,973 and interest thereon ; 

that the appellant shall get his costs of this appeal from the 
plaintiff, that the plaintiff will get the costsof her memo. of 
objections from defendants 1 and 2 in the proportion of 3/10ths 
and 7/10ths and that the second defendant’s memo. of objections 
be dismissed without costs; 

that the costs awarded to the plaintiff by the decree of the 
lower Court be recovered in the proportion stated in that decree 
from defendants 1 and 2 and by the sale of such of the suit pro- 
perties as are in the possession of defendants 1 and 2 and that the 
declaration in the decree of the lower Court of a prior charge in 
favour of the fifth defendant on Kethumalrajapuram for 
Rs. 8,000 and interest do stand. 

S. V. V. . —— ` Decree accordingly, 
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LOCAL AMENDMENT TO CIVIL 
PROCEDURE CODE. 


Under the provisions of S. 122 of the Code of Civil Procedure, 
1908, and with the sanction’ of His Excellency the Governor in 
Council, the High Court has made the following amendment to the 
First Schedule to the Code of Civil Procedure :— 


Order XXI. 


I. Rule 11. (1) Add the following to sub-rule (2) (j) :— 

“In an execution petition praying for relief by way of 
attachment of a decree of the nature specified in sub-R. (1) of 
R. 53 of this order, there shall not be included any other relief 
mentioned in this clause.” 

(2) Add the following proviso at the end of sub-R. (2) :— 

“ Provided that when the applicant files with his application 
a certified copy of the decree, the particulars specified in Cls..(b), 
(c) and (h) need not be given in the application.” 


II, R.17. (1) Substitute the following for sub-R. (1) :— 


“(1) On receiving an application for the execution of a decree 
as provided by R. 11, sub-R. (2), the Court shall ascertain whether 
such of the requirements of Rr. 11 to 14 as may be applicable to 
the case have been complied with; and, if they have not been 
complied with, the Court may reject the application if the defect is 
not remedied within a time to be fixed by it.” 

(2) Add the following proviso at the end of the rule :— 

“Provided that where an execution application is returned 
on account of inaccuracy in the particulars required under R. 11 
(2) (g), the endorsement of return shall state what in the opinion 
of the returning officer is the correct amount.” 


III. R.22. Substitute the following for sub-R. (1) :— 


“(1) where an application for execution is made— 

(a) more than two years after the date of the decree, or 

(b) against the legal representative of a party to the 
decree, or 

(c) where the party to, the decree has been declared insol- 
vent, against the Assignee or Receiver in Insolvency, the, Court 
executing the decree shall issue a notice to the person against whom 
execution is applied for requiring him to show cause, on a date to 
be fixed, why the decree should not be executed against him: 

Provided that no such notice shall be necessary in conse- 
quence of more than two years having elapsed between the date of 
the decree and the application for execution, if the application is 
made within two years from the date of the last order against the 
party against whom execution is applied for, made on any previous 
application for execution, or in consequence of the application 
being made against the legal representative of the judgment-debtor, 
if upon a previous application for execution against the same 
person the Court has ordered execution to issue against him,” 
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(2) Add the following proviso to sub-R. (2) of R. 22 :— 


“Provided that no order for execution of a decree shall be 
invalid owing to the omission of the Court to record its reasons 
unless the judgment-debtor has sustained substantial injury as the 
result of such omission,” 

IV. R.24. Substitute the following for sub-R. (3) :— 
“(3) In every such process a day shall be specified on or 


before which it shall be executed and a day shall be specified on or 
before which it shall be returned to Court.” 


V. R.81. (1) Substitute the following for sub-Rr. (2) and 


“(2) Where any attachment under sub-R. (1) has remained 
in force for. three months, if the judgment-debtor has not obeyed 
the decree and the decree-holder has applied to have the attached 
property sold, such property may be sold and out of the proceeds 
the Court may award to the decree-holder, in cases where any 
amount has been fixed by the decree to be paid as an alternative to 
delivery of movable property, such amount; and, in other cases 
such compensation as it thinks fit, and shall pay the balance (if 
any), to the judgment-debtor on his application. 


.. (3) Where the judgment-debtor has obeyed the decree and 
paid all costs of executing it which he is bound to pay, or where, at 
the end of three months from the date of the attachment, no appli- 
cation to have the property sold has been made, or, if made, has 
been refused, the attachment shall cease.” 

(2) Add the following as sub-R. (4) :— 

“(4) The Court may on application extend the period of 
three months mentioned in sub-Rr. (2) and (3) to such period not 
exceeding six months on the whole as it may think fit.” 


VI. R. 32, Substitute the following for sub-Rr. (3) “and (4) :— 

“(3) Where any attachment under sub-R. (1) or sub-R. (2) 
has remained in force for three months, if the judgment-debtor has’ 
not obeyed the decree and the decree-holder has applied to have the 
attached property sold, such property may be sold; and out of the 
proceeds the Court may award to the decree-holder such compen- 
sation as it thinks fit, and shall pay the balance (if any), to the 
judgment-debtor on his application. The Court may on application 
extend the period of three months mentioned herein to such period 
not exceeding one year on the whole as it may think fit. 

(4) Where the judgment-debtor has obeyed the decree and 
paid all costs of executing it which he is bound to pay, or where, at 
the’end of three months from the date of the attachment or of such 
extended period which the Court may order under sub-R. (3), no 
application to have the property sold has been made, or if made 
has been refused, the attachment shall cease.” 


VII. -R. 45. Substitute the following for sub-R. (1) :— 
“Where agricultural produce: is attached, the Court shall 
make such arrangements for the custody thereof as it may deem 
. sufficient, and, for the purpose of enabling the Court to make’such 
arrangements, every application for the attachment of a growing 
crop shall specify the time at which it is likely to be fit to be cut or 
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gathered; and the applicant shall deposit in Court within a date 
to be’ fixed by Court, such sum as the Court may deem sufficient to 
defray the cost of watching and tending the crop till such time.” 
oa R. 53. Substitute the following for sub-R. (1) (b) 
(ii) :— 
“(ii) the holder of the decree sought to be executed or his 
judgment-debtor if he has obtained the consent in writing of the 
- decree-holder or the permission of the attaching Court, applies to 
the Court receiving such notice to execute the attached decree.” 
IX. R.54, Add the following as sub-R. (3) :— 

“(3) The order of attachment shall be deemed to have been 
made as against transferees without consideration from the judg- 
ment-debtor. from the date of the order of attachment, and as 
against all other persons from the date on which they.respectively 
had knowledge of the order of attachment, or the date on which 
the order was duly proclaimed under sub-R. (2), whichever is 
earlier.” 

X. Substitute the following for R. 57:— 

“57, (1) Where any property has been attached in execution 
ofa decree and the Court hearing the execution application either 
dismisses it or adjourns the proceedings to a further date, it shall 
state whether the attachment continues or ceases. Provided that 
when the Court dismisses such an application by reason of the 
decree-holder’s default the order shall state that the attachment do 
cease. 

(2) Where the property attached is a decree of the nature 
mentioned in sub-R. (1) of R. 53, and the Court executing the. 
attached decree dismisses the application for execution of the 
attached decree, it shall report to the Court which attached the 
decree the fact of such dismissal. Upon the receipt of such report 
the Court attaching the decree shall proceed under the provisions 
of sub-R. (1) and communicate its decision to the Court whose 
decree is attached.” 

XI. R. 66. Re-number the existing Cl. (e) to sub-R. (2) as 
(f) and add the following as Cl. (e) :— 

“the value of the property as stated (i) by the decree-holder 
and (ii) by the judgment-debtor.” 

XII. R. 67. Add the following as sub-R. (4) :— 

“(4) Unless the Court so directs it shall not be necessary 
to send a copy of the proclamation to the judgment-debtor.” 

XIII. R. 69. Substitute the following for sub-R. (2) :— 

“(2) Where a sale is adjourned under sub-R. (1) for a 
longer period than thirty days, a fresh proclamation under rule 67 
shall be made, unless the judgment-debtor consents to waive it.” 

XIV. R..75. Substitute the following for the existing rule :— 

“75. (1) Where the property to be sold is a growing crop 
and the crop from its nature admits of being stored but has not 
yet been stored, unless the Court decides to proceed under the pro- 
visions of sub-R. (2) hereunder, the day of the sale shall be so 
fixed as to admit of its being made ready for storing before the 
arrival of such day, and thé sale shall not be held. until the crop 
has been cut or gathered and is ready for storing. 
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(2) Where the crop from-its nature does not admit of 


- being stored, or can be sold to’greater advantage in an unripe stafe, 
it may be sold before it is cut and gathered:or in such unripe. state, . 


and the purchaser shall be entitled to enter on the land, and do all 


that is necessary for the purpose of tending and cutting or gather:. 


‘ing it.’ 
XV. R. BI Substitute the following for sub-R. (1) :— 


“(1) Whére immovable property has been sold in execu- ` 


tion of a decree, the judgment-debtor, or any person deriving title 


from the judgment- -debtor, or any person holding an interest in. - 


the property may apply to have the sale set aside on his depositing 
in Court— 

(a) for payment to the purchaser, a sum equal to 5 per 
cent. of the purchase-money, and 

(b) for payment to the decree- holder; the amount specified 
in the proclamation of sale as that for the recovery of which the 
sale was ordered, less any amount which may, since the date of 


that proclamation of sale, have been received by the decree-holder: . 


Provided that where the immovable property sold is liable 
to discharge a portion of the decree debt the payment under clause 
(b) of this sub-rule need not exceed such amount as ‘under the 
decree the owner of the property sold is liable to pay.’ 


XVI. R. 90. Substitute the following for the existing ryle = 


“90. Where any immovable property has been ‘sold in 


execution of a decree, the decree-holder, or any person entitled to 
share in a rateable distribution of assets or whose interests are 
affected by the sale, may apply to the Court to set the sale aside on 
the ground of a material irregularity or fraud in publishing or 
conducting it: 

Provided that the Court may, before admitting the applica- 
tion, call upon the applicant either to furnish security to the satis- 
faction of the Court for an amount equal to that mentioned in the 
sale warrant or that realised by the sale, whichever is less, or to 
deposit such amount in’ Court: 

Provided also that the security furnished or the deposit 
made as aforesaid, shall be liable to be proceeded against only to 
the extent of the deficit!on a re-sale of the property already 
brought to sale: 


Provided farther that no sale shall be ‘set aside on the 
ground of irregularity or fraud unless. upon the facts proved the 
Court is satisfied that the applicant has sustained substantial injury 
by reason of such irregularity or fraud.’ 






XVII. R. 99. Substitute the following for the existing |: 


rule :— 

... “99, Where the Court is satisfied that the resistance or 
obstruction was occasioned by any person (other than those men- 
tioned in rule 98) claiming-in good faith to be in possession of the 
property on his own account or on,account of some person other 
than the judgrhent- ~debtor, the Court shall make an order dismiss- 
‘ing the application.” 


(Fort St. George Gazetté,. “dated, 20th Oct. 1936, ‘Part IT, 
pp. 1394-1396.) 


